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AND RELATED MATTERS 
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THURSDAY, JANUARY 11, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

The Committee met at 10:15 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING STATEMENT OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. The Committee will come to order. 

Mr. Massey, good morning. 

Mr. Massey. Good morning. 

The Chairman. Before we swear in our witness and take what- 
ever statement he may wish to offer, I have a statement to make. 
Since we are starting our next phase of the hearings, I think it is 
important to take stock of the developments of recent weeks. These 
developments, quite candidly, are very troubling to the Chairman 
of this Committee. 

The Committee has obtained important new evidence, and I will 
briefly outline this evidence, and the troubling circumstances of its 
discovery, for the Committee and the American people. Since the 
beginning of our hearings, the Committee has heard contradictory 
testimony and remarkable lapses of memory. One Administration 
official even implied that his diary lied. 

We have unearthed evidence that has led to the resignations of 
a number of very senior Administration officials, including the Dep- 
uty Treasury Secretary, the White House Counsel, and the General 
Counsel of the Treasury Department. 

This past summer when we looked at the handling of the docu- 
ments in Deputy White House Counsel Vince Foster’s office follow- 
ing his death, the testimony of senior White House officials was 
contradicted by professional law enforcement officials, including the 
Deputy Attorney General of the United States, the number two of- 
ficial at the Department of Justice. 

(l) 
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The testimony of Maggie Williams, the First Lady’s Chief of 
Staff, was contradicted by a Secret Service officer who testified that 
he saw Ms. Williams remove documents from Mr. Foster’s office on 
the night of his death. 

Susan Thomases, a close friend and adviser of Hillary Clinton, 
could not remember important events and conversations after Mr. 
Foster’s death. This was all very troubling. 

But in the last 3 weeks, we have seen new evidence emerge. 
There were three important developments. 

First, the William Kennedy notes last December. This Committee 
asked for the notes from a November 5, 1993, Whitewater defense 
meeting. Mr. Kennedy, then an Associate Counsel to the President 
and former partner at the Rose Law Firm with Mrs. Clinton, at- 
tended this meeting and took notes. Also at this Whitewater de- 
fense meeting were White House officials Bruce Lindsey, Neil 
Eggleston, Bernie Nussbaum, and private attorneys. This was, to 
say the least, an unusual meeting. There were both Government 
and private lawyers at the meeting. 

Now, in order to get the White House to turn the notes over, we 
had to get the Senate of the United States, to vote for enforcement. 
When we got these notes finally, after dragging on for many 
months, we discovered that Mr. Kennedy’s notes contained some 
very disturbing passages. 

In these notes there’s a statement, “Vacuum Rose Law files.” The 
White House has an absolutely absurd interpretation for that 
entry, but the real meaning is crystal-clear, because in the next 
line of Mr. Kennedy’s notes, it says, “documents never know go 
out,” and then under that “quietly.” We all understand what that 
means. We know the documents were missing, the documents in 
question as it relates to the Rose Law Firm. And we’re deeply con- 
cerned that the Rose Law Firm’s records were vacuumed. 

The second event of importance concerns new evidence about 
Travelgate and the miraculous discovery of a memo written by a 
former White House official, David Watkins, which shows a pattern 
of deception occurring at the White House, and that is disturbing. 

This memo reveals that Hillary Clinton, contrary to her claims 
to Government investigators, did in fact order the firing of people 
working in the White House Travel Office. Travelgate again dem- 
onstrates the lengths that this Administration would go to hide its 
shortcomings and promote the interest of its cronies. The Travel- 
gate affair shows what the Clinton Administration did to jeopardize 
a man’s freedom, Billy Dale, who had been a director of the White 
House Travel Office which makes the travel arrangements for the 
press. 

What the Watkins’ memo and other memos now discovered show 
is what the Clinton Administration did in order to put their people 
in the Travel Office. They systematically destroyed the reputation 
and honor of those who worked at the White House Travel Office. 
They improperly brought in the FBI. This brought about censure 
upon the Clinton White House by institutions of responsibility, in- 
cluding the Attorney General that President Clinton appointed, 
Janet Reno. 
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What the Clinton Administration did was terrorize and trauma- 
tize civil servants in the White House, some who had been working 
there nearly 30 years, Billy Dale in particular. 

Now we hear from the White House spokespeople an incredible 
thing. A man who is victimized is now characterized as ready to 
accept a plea agreement and that somehow this demonstrated that 
he may have been culpable or guilty. Terrible. After what he went 
through, after almost 2 years, after having to spend $500,000 to 
clear his name — and understand, he was found innocent — to now 
characterize him because he had to make a choice of facing a possi- 
bility, with missing records, unable to defend himself, of consider- 
ing a plea agreement in which he would not admit that he broke 
the law, I have to tell you, that is incredible. 

And then last Friday we had a second miraculous production of 
records from the White House. The billing records from the Rose 
Law Firm were discovered unbelievably in the First Family’s resi- 
dence at the White House. For more than 2 years law enforcement 
officials have sought these records. The Department of Justice 
couldn’t get them. The Independent Counsel couldn’t get them. The 
Senate couldn’t get them. 

The American people do have a right to know why these records 
were not turned over sooner. How did they find their way to the 
First Family’s residence? Who brought the Rose billing records to 
the residence of the White House? These records may have been 
taken from Vince Foster’s office. We do know that Vince Foster’s 
handwriting is all over them. 

Again, we get a pattern of deception, deceit, and memory loss. 
These records show numerous and extensive communications be- 
tween Hillary Clinton and Madison Guaranty S&L, in complete 
contradiction to claims made by Hillary Clinton and her represent- 
atives. 

Let me tell you what Madison Guaranty turned out to be. It was 
a corrupt S&L owned by Jim McDougal, the Clintons’ Whitewater 
partner. Federal regulators have said that it was operated as a 
criminal enterprise. Madison’s collapse cost American taxpayers 
$60 million. That’s real money. Make no mistake about it, Amer- 
ican taxpayers lost money because of Madison S&L and because of 
the way it was operated. 

During the 1980’s Mr. McDougal and his friends were concocting 
sham real estate deals to benefit the Arkansas political elite. One 
of those projects was called Castle Grande and another was called 
Whitewater. Castle Grande is a good example of the criminal activ- 
ity of the Madison S&L. Federal regulators call this deal “a sham.” 

The chief beneficiaries of this sham were Seth Ward, Webster 
Hubbell’s father-in-law, and Jim McDougal, the Clintons’ White- 
water partner. Webb Hubbell is now in jail. He was the number 
three official in the Clinton Justice Department. 

These Rose billing records are very troubling. These hearings will 
now begin to try to determine the truth about the three documents 
that we have just received — who knew about them, what did they 
know about them, and whether illegal activities occurred. The 
American people have a right to know the full facts about White- 
water and related matters. This Committee will continue to be 


thorough, to be comprehensive, and to be fair. That is what the 
American people expect and deserve. 

Senator Sarbanes, before I swear in the witness, do you have any 
comments or do any of the other Members have any comments? 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator SARBANES. Mr. Chairman, I want to pick up on the last 
point you made about having thorough, comprehensive, and fair 
hearings, and it is hard for me to see how we are going to have 
that if we reach conclusions before we have the facts. Now, I have 
watched the activity over the recent past in this full-scale assault 
with respect to Mrs. Clinton, when we have as yet not developed 
before the Committee all of the facts with respect to these various 
issues. 

The billing matter for which we have Mr. Massey here today, we 
asked also that Mr. Clark, who is the managing partner at the 
Rose Law Firm and familiar with these billings, also be included 
on this panel so we could really get a full development of the situa- 
tion, really find out exactly what these billings are all about. That 
was, I regret to say, refused by the Majority, and I regret that. 

The billings that were provided in these billing sheets seem to 
be consistent with the questioning that Senator Bennett made with 
respect to material that was then available with respect to how 
much time Mrs. Clinton had put in on this matter. 

In any event, it’s something that needs to be developed carefully 
here at the table, without leaping to conclusions, which of course 
is what’s been taking place. 

Mr. Kennedy, as I understand it, has said that his reference to 
vacuum was a vacuum in the files, not a vacuum of the files. Now, 
we will get Mr. Kennedy here and we will be able to ask him that 
question and find that out. I don’t think it helps the inquiry of the 
Committee, though, again to leap to a conclusion with respect to 
that and then assert it out to the public before we have a chance 
to develop the situation at the witness table. You know, terms like 
“obstruction” and “deceit” are being thrown about, and as yet I 
don’t think we have thoroughly explored the factual questions that 
are raised by the matters before us. 

We got the billing records. Everyone says well, if they were en- 
gaged in a conspiracy to deceive, I assume the billing records would 
never have been provided. The assertion is that they were just 
found and that as soon as they were found, they were brought to 
the Committee. Obviously we will put people at the witness table 
in order to explore that assertion, find out what the facts are, what 
actually happened, where were these records, and how did it come 
that they were discovered and then provided to the Committee. But 
to leap to a conclusion before we go through that process is not a 
contribution to a thorough, comprehensive, and fair hearing. 

We have joined in most of the document requests and in most of 
the subpoenas, because I subscribe to the objective of a fair, com- 
prehensive, and thorough hearing. I’m deeply disappointed that the 
request to put Mr. Clark before us as well today while we are ex- 
ploring this billing question was not acceded to by the Majority. 

In fact, I understand he is here today and I still think that he 
ought to be included at the table along with Mr. Massey — he has 
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been deposed by Counsel to the Committee, so it's not as though 
you are trying to bring someone in who hasn’t been deposed, which 
I think is important. I don’t think we ought to spring witnesses, 
as it were, who had not been previously deposed by Counsel so 
there’s an opportunity to develop the factual basis upon which they 
are going to be questioned. I think proper procedure would require 
that. But that’s occurred in Mr. Clark’s case, and I think while we 
are trying to get a full picture of this, we ought to do all we can 
to get a full picture. That’s our responsibility and we are committed 
to that responsibility, and I think that that’s something the Com- 
mittee ought to be engaged in, and I don’t think it ought to be leap- 
ing to conclusions before we develop the facts at the table. And I 
think the facts developed at the table ought to be as thorough and 
full and as comprehensive as possible. 

The Chairman. Senator Simon. 

OPENING COMMENTS OF SENATOR PAUL SIMON 

Senator Simon. Mr. Chairman, before we proceed with the wit- 
ness, I have to say I have been out of town and haven’t talked to 
Senator Sarbanes or to any member of our staff, but Senator Sar- 
banes’ suggestion that Mr. Clark testify here and that we get a bal- 
anced presentation today seems to me to be a reasonable one, and 
if Mr. Clark is here, why don’t we swear him in and move ahead 
and have Mr. Clark testify also. 

The Chairman. There are good reasons, Senator. We’re going to 
spend, we believe, a considerable period of time with this witness. 
Second, we are going to interview other witnesses whose work in 
relationship with the testimony that Mr. Clark will give is un- 
doubtedly related, if not closely related, and we have not had an 
opportunity to examine those witnesses. Therefore, before we go 
forward, we need some additional information, which we are gath- 
ering, so that when we have Mr. Clark here, we’ll also have that 
other information. So we are really not prepared, notwithstanding 
that we have had his deposition. There was other information and 
facts that our investigators are gathering. 

Now, we will have him here. There’s absolutely no inclination on 
the part of the Chairman to deny that. It’s important. We are eager 
to hear from him. We will hear from him, but not at this point in 
time because we want to really concentrate on Mr. Massey’s testi- 
mony. That’s going to take quite some time, and that’s why the Ma- 
jority decided not to go forth with him today. 

Senator SIMON. To the extent that we can agree on both sides 
and 

The CHAIRMAN. And we have in most cases. 

Senator Simon. — not present what may appear to be a stacked 
deck, I think that’s in everyone’s best interest, Mr. Chairman. 

The Chairman. I agree. 

Mr. Massey, do you have a statement you would like to make? 

SWORN TESTIMONY OF RICHARD N. MASSEY 
ATTORNEY, ROSE LAW FIRM 

Mr. Massey. No, sir, I don’t. 

The Chairman. Let me first say for the record we thank you for 
your cooperation. 
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Mr. Massey. Happy to be here. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Mr. Massey, we thank you for making it in under very difficult 
weather conditions. We appreciate that. 

Mr. Massey, when did you graduate from law school? 

Mr. Massey. In May 1984. 

Mr. Chertoff. Would you pull the microphone up a little closer? 

Mr. MASSEY. May 1984, from the University of Arkansas. 

Mr. Chertoff. Did you go to work right after you graduated? 

Mr. Massey. Yes, sir, after passing the bar. 

Mr. Chertoff. \\Tien did you start work? 

Mr. Massey. August 1984. 

Mr. Chertoff. That’s when you passed the bar? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. In August 1984, where did you start work? 

Mr. Massey. I was an associate at the Rose Firm in Little Rock. 

Mr. Chertoff. That’s the Rose Law Firm. 

Mr. Massey. Yes, sir. 

Mr. Chertoff. What was your position at the Rose Law Firm 
starting in August 1984? 

Mr. Massey. I was called an associate lawyer, which is a non- 
equity lawyer at the firm. 

Mr. Chertoff. Just for the benefit of Members of the Committee 
who don’t have the experience of the way law firms are organized, 
is it fair to say that your firm was organized along the distinction 
between partners who are essentially owners of the firm and asso- 
ciates who are lawyers who are employed at the firm? 

Mr. Massey. Yes, sir. That’s very fair. 

Mr. Chertoff. And the general practice was at your firm, I take 
it, that associates after a few years if they performed well would 
be promoted to become partners? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. Is it also fair to say that it was the practice in 
your firm to have the work of associates at the firm supervised by 
one or more partners? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. Now, what areas of law did you practice in the 
Rose Law Firm when you began in August 1984? 

Mr. Massey. Mr. Chertoff, the section or the division in which 
I practiced was called securities. It’s more a finance practice, rais- 
ing money, loans, some larger corporate loans, primarily equity- 
type transactions. 

Mr. Chertoff. When you say raising money and loans, you, as 
a beginning lawyer, were doing the legal work for institutions that 
were raising stock by borrowing? 

Mr. Massey. Yes, sir, that’s correct, raising capital. 

Mr. Chertoff. Are you familiar with a bank known as the Madi- 
son Guaranty Bank? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. Did there come a time in April 1985 

Mr. Massey. Excuse me, sir, Madison Guaranty Savings & Loan. 

Mr. Chertoff. Right, Madison Guaranty Savings & Loan. Did 
there come a time in April of 1984, about 8 months after you came 
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to the Rose Law Firm, that you began to work on a matter for 
Madison Guaranty Savings & Loan? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. What was the matter you began to work on? 

Mr. MASSEY. The first matter I worked on for Madison Savings 
& Loan was seeking from the Arkansas savings and loan regulators 
the authority to create a class of preferred stock. 

Mr. Chertoff. When you say a class of preferred stock, what 
does that mean? 

Mr. Massey. Preferred is a kind of equity. Typically it bears a 
dividend and oftentimes doesn’t vote. 

Mr. Chertoff. Would it be fair to say that in April 1985, what 
you were working on, or you began working on was legal work con- 
nected with an effort by the savings and loan to raise additional 
money by issuing a form of stock to the public? 

Mr. Massey. Yes, sir. To the public. I think our efforts were pri- 
marily to raise money through private transactions versus a public 
offering. 

Mr. Chertoff. Now, how did you come to work on that matter? 

Mr. MASSEY. Can you help me with the — how did it come about? 

Mr. Chertoff. Yes, how did you come about to be assigned to 
work on that matter? 

Mr. Massey. Sir, I don’t remember. I’ve been asked that question 
many times. 

Mr. Chertoff. Did you know a man by the name of John 
Latham? 

Mr. Massey. Yes, sir, I did. 

Mr. Chertoff. Who was Mr. Latham? 

Mr. Massey. I believe at the time he was the President or maybe 
Senior Vice President at Madison Savings & Loan. 

Mr. Chertoff. How old was he at the time, in 1984 and 1985? 

Mr. Massey. Sir, I don’t know. Approximately my age, 25 to 30 
years old. 

Mr. Chertoff. So he was a young man at the time. 

Mr. Massey. I would like to think that. 

Mr. CHERTOFF. Before you began working on Madison Guaranty 
Savings & Loan, before the firm was retained, did you know Mr. 
Latham? 

Mr. Massey. Yes, sir, I did. 

Mr. Chertoff. How did you know him? 

Mr. Massey. I knew him briefly in some classes I took in college. 
I also helped teach a securities class in Little Rock at a law school 
there, I helped teach it. John, I think, was auditing the class, 
maybe he was a student, and he asked — I got to know him in the 
context of that class. 

Mr. Chertoff. Were you a social friend of his? 

Mr. Massey. Not really, no, sir. 

Mr. Chertoff. Would you consider yourself a friend of his, other 
than a casual acquaintance at the time? 

Mr. Massey. No. 

Mr. Chertoff. Did Mr. Latham come to you and offer you work 
for the Madison Guaranty Savings & Loan? 

Mr. Massey. I don’t believe so. 
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Mr. Chertoff. Did Mr. Latham come to you and ask you to help 
him — come to you directly, that is to say, before you had been as- 
signed to the matter, and ask you to help him with an effort by 
the savings and loan to issue preferred stock? 

Mr. Massey. Sir, I don’t remember that. It could have happened, 
but I don’t remember that. 

Mr. Chertoff. But he did not come to you and ask you to work 
for him or to bring the firm in as the representative of the bank? 

Mr. Massey. It could have happened, but I don’t remember it. 

Mr. Chertoff. Well, almost anything could have happened. 
What we have to try to do is determine what did happen. 

Mr. Massey. I understand. I’m trying to help. 

Mr. Chertoff. Did Mr. Latham come to you and offer you work 
at Madison Guaranty — for Madison Guaranty Savings & Loan in 
the spring of 1985? 

Mr. Massey. Sir, it was 11 years ago. I’m not prepared to tell you 
that— definitively that that did not happen. I don’t have any recol- 
lection of that happening. That’s the best answer I can give you. 

Mr. Chertoff. Did you sign him up as a client? 

Mr. Massey. In terms of engagement letter or — no, sir. 

Mr. Chertoff. Did you reach an agreement with Mr. Latham on 
your own to do work for the Madison Guaranty Bank? 

Mr. Massey. No, sir. 

Mr. Chertoff. Did Mr. Latham ask you to go and help him — 
let me withdraw the question. 

Did you go to Mrs. Clinton and ask Mrs. Clinton to help you with 
Madison Bank by getting permission from the firm to allow you to 
represent the bank? 

Mr. Massey. I have been asked that question before. It’s possible 
that I had a casual conversation with her that I don’t remember 
from 11 years ago, sir, but I don’t recall a conversation in which 
I went to her and asked her to help me bring in the client. 

Mr. Chertoff. Did you tell Mrs. Clinton, again to the best of 
your recollection 

Mr. Massey. Yes, sir, I’m trying. 

Mr. Chertoff. Did you tell Mrs. Clinton that Mr. Latham want- 
ed to hire the firm but that you were concerned that certain law- 
yers at the Rose Firm were opposed to doing any more work for 
Jim McDougal and that you wanted her to help you arrange for the 
engagement? 

Mr. Massey. I don’t remember that happening. 

Mr. Chertoff. Did you ask Mrs. Clinton to go to Mr. McDougal 
in order to arrange for him to pay money on a retainer basis, up 
front so to speak, so that the firm could do work for the Madison 
Bank? 

Mr. Massey. I don’t believe I was involved in any negotiations 
with respect to how the client would be billed or — it would not have 
been my place as a first-year associate to be involved in that. 

Mr. Chertoff. So given your position as a first-year associate, 
you would not have gone to Mrs. Clinton and said look, here’s a cli- 
ent who wants to come in, there’s been a problem with billing in 
the past, would you speak to Mr. McDougal and see if you can get 
him to pay money in advance? 

Mr. Massey. I don’t remember that happening, sir. 
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Mr. Chertoff. Now, did you know Mr. McDougal as of the time 
you started working on Madison Guaranty Savings & Loan? 

Mr. Massey. I have been asked that question too. I think to this 
day I have never met Mr. McDougal. 

Mr. Chertoff. I am going to put up — I know you have a copy 
of this in front of you in the package, and if you could just take 
a moment to find it. It is a statement before the Resolution Trust 
Corporation in the matter of Madison Guaranty Savings & Loan 
Association, interrogatory responses of Hillary Rodham Clinton. 

Mr. Massey. Bear with me, please. These are not — it’s 

Mr. Chertoff. It’s marked at the bottom DKSN 767. 

Mr. Massey. I found it now, thanks. 

Mr. Chertoff. I’m going to direct your attention to DKSN 800, 
which begins with interrogatory number 17. It is the next page in 
your package. It is DKSN 800. And Tm going to ask you to begin 
reading with me along the second paragraph. Now, this is not your 
statement; correct? 

Mr. Massey. No, sir. 

Mr. Chertoff. Have you ever seen this before? 

Mr. Massey. No, sir. 

Mr. Chertoff. Were you consulted by anyone in terms of prepar- 
ing an interrogatory response on behalf of the First Lady to the 
RTC? 

Mr. Massey. No, sir. 

Mr. Chertoff. Begin reading: “To the best of my recollection, 
the president of Madison Guaranty, John Latham, who was a 
friend of an associate at the Rose Law Firm, Richard Massey, be- 
came interested in having Madison Guaranty issue some kind of 
preferred stock to raise capital. Latham had spoken to Massey 
about doing the related legal work.” Do you remember Latham hav- 
ing spoken to you about doing the related work before the firm was 
retained by 

Mr. Massey. Yes, sir. Tm sorry, I interrupted you. 

Mr. Chertoff. — before the firm was retained by Madison? 

Mr. Massey. Sir, as I think I testified earlier, Mr. Latham was 
auditing our — a student in a class in which I was a participating 
lecturer, I guess you should say, and he asked a lot of questions 
relevant to raising capital, preferred structuring, preferred stock, 
how to market preferred stock. I think you see in the time records, 
a lot of the questions we ultimately did research on. So some of the 
questions in conversations we had in advance, I think, of April 23, 
1985. We had had some conversations about these matters. 

Mr. Chertoff. That’s in the capacity when you were teaching 
the class? 

Mr. Massey. Yes, sir, right. 

Mr. Chertoff. So he was asking you questions as a student? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. Now, continuing: “In the spring of 1985, Massey 
came to see me,” “Me” being Mrs. Clinton. “Because he had learned 
that certain lawyers at the law firm were opposed to doing any 
more work for Jim McDougal or any of his companies until he paid 
his bill.” Is that your memory of this? 

Mr. Massey. No, sir. 
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Mr. CHERTOFF. [Continuing.] “And then only if Madison Guar- 
anty agreed to prepay a certain sum to the firm once a month to 
cover fees and expenses.” Is it your recollection that you discussed 
with Mrs. Clinton having Madison Guaranty prepay a certain sum 
to the firm? 

Mr. Massey. Sir, I have heard that there were discussions, that 
there was some disgruntlement, and discussions like this could 
have gone on. I don't believe I was a party to them. 

Mr. Chertoff. And the reason, as you said before, that you were 
not a party to it is that it's not the kind of a thing a first-year asso- 
ciate would be doing at a law firm; is that correct? 

Mr. Massey. Not even at my law firm. 

Mr. Chertoff. I want to continue down to the next paragraph: 
“I believe Massey approached me about presenting this proposal to 
Jim McDougal because he was aware that I knew him.” Did you 
approach Mrs. Clinton about presenting this proposal to Jim 
McDougal? 

Mr. Massey. As I said before, we could have had — if I may, I 
would like to give you a bit of a backdrop. 

When John Latham was a student in this class, I had — in fair- 
ness I should say for the record that I had asked him to lunch — 
I'm sorry, I had asked him to lunch one day — sorry, Mr. Chair- 
man — and pitched the business, asked for their work. They were a 
growing S&L. We liked working for companies like that, so I 
pitched the work. The response that I got was, gee, I’d like to think 
about hiring you but it's not up to me. 

Mr. Chertoff. In other words, Mr. Latham told you it wasn't in 
his power to give work out from the bank. 

Mr. Massey. That is correct. Now, it is possible — and I think I 
knew at that time that Mrs. Clinton had some relationship with 
Mr. McDougal, and so it's possible that I could have had a casual 
conversation with her in a hallway and said, gee, we would really 
like to try to get these folks’ business, and maybe you could have 
a word with Mr. McDougal. It's very possible. 

Mr. Chertoff. But the question here is different. The question 
here is, did you go to Mrs. Clinton with a proposal in hand to work 
for Madison Guaranty and ask her to go to see Mr. McDougal to 
arrange for a prepayment? 

Mr. Massey. I don't remember that, Mr. Chertoff. 

Mr. Chertoff. I want to continue: “I visited him at his office.” 
“Him” being Mr. McDougal. “On April 23, 1985, and told him that 
I understood Latham wanted Massey to do some work for Madison 
Guaranty, but that our firm would not let Massey proceed until the 
previous bill was paid and some kind of prepayment arrangement 
was worked out for new work the firm might do.” Now again, just 
to be clear on this, Mr. Latham did not come to you and say he 
wanted to give you some work; is that correct? 

Mr. Massey. She may be relating in this interrogatory the lunch- 
eon that I had where he said, gee, I'd like to hire you, but it's not 
up to me, but that's 

Mr. Chertoff. Let’s not speculate about someone else’s mind. I 
just want to ascertain the facts here. The fact is you did not — am 
I correct that you did not go to Mrs. Clinton and say I have a pro- 
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posal to do work, can you go to Mr. McDougal and get him to agree 
to prepay? 

Mr. Massey. Sir, I don’t have a recollection of that. 

Mr. Chertoff. Because, in fact, Mr. Latham didn’t even have 
the power to award you the contract to do the work for Madison. 

Mr. Massey. John told me it was up to his boss. It was up to 
Mr. McDougal. 

Mr. Chertoff. I would like to turn to another document, and I 
will pause for a moment to find it for you. It is an Official Record 
of Interview, and it’s page 1 of 5, “Official Record of Interview, Of- 
fice of Investigations, Office of Inspector General.” Why don’t we 
pause for a moment and let you find it. 

Mr. Massey. Sir, who is the interviewee? 

Mr. Chertoff. Participants: Senior Special Agents, Hillary Rod- 
ham Clinton, and David E. Kendall. 

Mr. Massey. You are a lot quicker with these than I am. I am 
trying, bear with me. I have it now, sir. 

Mr. Chertoff. I would like to ask you to turn to the third page, 
and the beginning of the second full paragraph, which begins “Mrs. 
Clinton was asked several questions.” 

Mr. MASSEY. Sir, I will say the left margin has clipped a lot of 
it off. 

Mr. Chertoff. Follow along with me in the middle of the para- 
graph. “Mrs. Clinton indicated she did not consider herself to be 
the attorney of record for Rose’s representation of Madison before 
the ASD and presumed it to be Rick Massey.” Were you the attor- 
ney of record on the representation of Madison before the Arkansas 
Securities Department? 

Mr. Massey. Sir, I’m not sure. “Attorney of record” is a term I 
think that is used in litigation. I don’t know what “attorney of 
record” means. I’m not trying to evade your question. I drafted the 
correspondence that you see in the files to the Arkansas Securities 
Department, and I did have conversations with him, and I think 
I probably had most, if not substantially all — I noticed that there 
were a few in the time records — with the ASD for the two matters 
during the time that I was involved. 

Mr. Chertoff. Who supervised you? 

Mr. Massey. Sir, I had — I worked with partners within my sec- 
tion and lawyers within my section with respect to technical mat- 
ters. Mrs. Clinton was the billing attorney. She — as you’ll see in 
the time records, she would fairly regularly contact me, ask me for 
updates on what was going on with the matters. She oftentimes 
would review draft documents that I had intended to submit at the 
time to the ASD. 

Mr. Chertoff. To be clear, you said she would contact you for 
updates on the matter and she would review documents that you 
were preparing on the matter. We’re talking about the application 
to make a preferred stock offering and the application for broker- 
dealer license. 

Mr. Massey. Yes, sir. Those are the two matters in which I was 
doing most of the work. 

Mr. Chertoff. Let me continue. The next sentence reads, “She 
recalled Massey came to her and asked her to be the billing attor- 
ney which was a normal practice when an associate was handling 
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a matter.” Did you approach Mrs. Clinton and ask her to be the 
billing attorney on the Madison account? 

Mr. Massey. Sir, I don’t recall that. 

Mr. CHERTOFF. I beg your pardon? 

Mr. Massey. I’m sorry, I don’t recall that. 

Mr. Chertoff. You’ve already indicated that he did not bring in 
the Madison matter. My question to you was 

Mr. Massey. Sir, that’s something that I — it’s outside my knowl- 
edge as to whether I brought the Madison matter in or not. We’ve 
talked about this. 

Mr. Chertoff. I understand. You can’t go into Mr. McDougal’s 
mind and know whether he knew you existed. 

Mr. Massey. That’s exactly right. 

Mr. Chertoff. To be more careful, you did not come to Mrs. 
Clinton with an engagement in hand, contract in hand to do the 
Madison work? 

Mr. Massey. I don’t recall that happening, no, sir. 

Mr. Chertoff. You did not come to Mrs. Clinton and say in sub- 
stance, the firm has been hired, they have hired me to do work on 
this securities matter, would you be the billing attorney? 

Mr. Massey. I don’t have a recollection of that happening. 

Mr. Chertoff. That didn’t happen? 

Mr. Massey. I don’t recall that happening, sir. 

Mr. Chertoff. And you would agree with me, I take it, that Mrs. 
Clinton did do work supervising you with respect to this Arkansas 
securities preferred stock offering issue. 

Mr. Massey. If I could, I’d like to characterize my belief as to the 
relationship that I had with Mrs. Clinton during these two matters 
in which I was — again, I was primarily doing the work. 

Mr. Chertoff. What were the two matters? 

Mr. Massey. It was the preferred stock matter that you men- 
tioned earlier, and a somewhat related matter of attempting to 
have the Arkansas Securities Department approve the operation of 
a brokerage, i.e., to sell their own securities. So they in effect want- 
ed to market their own securities in this capitalization with the 
preferred stock, and they were related. I say two matters. 

Now, during these matters, Mr. Chertoff, I can’t tell you whether 
I initiated contact with her or whether she initiated contact with 
me, but as you probably know, in firms with the billing attorney, 
they need to be knowledgeable about the status of matters for the 
particular client so that if a client calls and wants to know, then 
she can pass that along. I think that is the nature of the contacts 
that I had. 

Mr. Chertoff. Did you participate in a telephone call that Mrs. 
Clinton made on April 29, 1985, the day before you submitted the 
application on the behalf of Madison to Beverly Bassett Schaffer? 
Did you participate in a telephone call that she had with Mrs. 
Schaffer? 

Mr. Massey. May I look at these? 

Mr. Chertoff. Yes, it is DKSN 28934. It is a bill or an invoice 
covering the month of April, and it has — I will read you the last 
entry, “April 29, 1985, H. Clinton, telephone conference with B. 
Bassett, Securities Commissioner; telephone conference with R. 
Massey.” 


13 


Mr. Massey. Bear with me, please. I have seen these. I received 
them on 

Mr. CHERTOFF. You probably received them very shortly after we 
got them. 

Mr. Massey. Actually, I got them on Monday. Excuse me. May 
I look at these? 

Mr. Chertoff. Yes. If we can pause for a moment and let the 
witness 

The Chairman. Yes. 

Mr. Chertoff. Did you participate in this call? 

Mr. Massey. It’s hard to definitively say from this. I’m doing my 
best to remember things from 11 years ago. 

Mr. Chertoff. I understand. 

Mr. Massey. I don’t record time for a conference with Ms. Bas- 
sett. I have no reason to dispute these records, so I apparently did 
not — could have happened and I may not have recorded the call, 
but I don’t have a recollection of being on a call with Ms. Bassett. 

Mr. Chertoff. Well, this is important. Recognizing that occa- 
sionally everybody slips, was it your regular routine practice to 
record your time for telephone conferences or work done on client 
matters? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. So your timesheets, within the limits of what’s 
humanly possible, would accurately reflect the work that you did 
with respect to this matter? 

Mr. Massey. As I said, I don’t have any reason to doubt these 
records. 

Mr. Chertoff. Did you come to learn, by the way, that Mrs. 
Clinton in 1986 did work on drafting an option agreement in rela- 
tion to a piece of property that had been acquired by Seth Ward, 
between Seth Ward and the Madison Guaranty Savings & Loan? 

Mr. Massey. Have I come to learn that? 

Mr. Chertoff. Have you come to learn it? 

Mr. Massey. Within the past few days, from reading the records 
and looking at the documents, that appears to be true, but I don’t 
have any knowledge of that. 

Mr. Chertoff. During 1985 and 1986, were you aware generally 
that Mrs. Clinton was doing some work involving transactions hav- 
ing to do with Madison Guaranty Savings & Loan? 

Mr. Massey. Sir, I’ll say, again I want to be as helpful as I can 
and I’ll be happy to familiarize myself with matters in which I was 
not involved, but my involvement with Madison dropped off, as you 
can tell from the time records, about the end of 1985. I had some 
involvement thereafter. I was not aware frankly of any of these 
transactions. 

Mr. Chertoff. Was there ever any discussion in the firm consid- 
ering how usual or unusual it would be for Mrs. Clinton as a litiga- 
tor to be doing work on transactional matters? 

Mr. Massey. Litigators, as a general observation — and I practice 
with a lot of firms around the country. I’ll just say my own anec- 
dotal experience is that litigators in Little Rock, and maybe some 
other small towns, many have a bit broader practice than litigators 
in Washington or New York. So would it have been uncommon for 
Mrs. Clinton or any other litigator to have some involvement in 
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transaction work? Not in my opinion. Uncommon, it probably was 
not the focus of their practice as it was mine, but it wouldn’t have 
been uncommon. 

Mr. CHERTOFF. Now, you knew Mr. Thrash was working on some 
Madison matters as well; is that correct? 

Mr. Massey. Sir, I don’t have any recollection of any of these 
matters other than what I actually worked on. I worked on two 
things, I dropped off and I wasn’t involved. 

Mr. CHERTOFF. What department was Mr. Thrash in? 

Mr. Massey. Tommy is in the commercial department and I 
think has been since he came to the firm. 

Mr. CHERTOFF. I would like to bring you forward a little bit now 
to 1992, in particular during the period of time when the campaign 
was underway in February and March 1992. Did there come a time 
that you had a conversation with Vince Foster concerning your own 
records, your own file, regarding the work you had done on Madi- 
son Guaranty Savings & Loan? 

Mr. Massey. Excuse me, February 1992? 

Mr. CHERTOFF. Sometime in early 1992 or at any time in 1992, 
pardon me. 

Mr. Massey. Yes. 

Mr. CHERTOFF. Do you remember when that was? 

Mr. Massey. February of 1992 is about as precise as I can get. 
Middle to late February. 

Mr. CHERTOFF. How did that conversation come about? 

Mr. MASSEY. Sir, I don’t remember the precise words or cir- 
cumstances, but it was generally he came to me and told me that 
he was putting together a firm response. There was, you are a 
learned lawyer and you have looked at a lot of the press and you 
can see that there was a lot of misinformation about a lot of these 
matters at that time. He said he was distressed by that, he wanted 
to put together a firm response and asked me for my files. 

Mr. CHERTOFF. Did he ask you for original records? 

Mr. Massey. I think he asked me for my files. 

Mr. CHERTOFF. What did you give him? 

Mr. Massey. I think I gave him copies. 

Mr. CHERTOFF. Did you have a discussion with Mr. Foster about 
whether you had given him originals or copies? 

Mr. Massey. I don’t remember that. 

Mr. Chertoff. Do you still have in your possession a copy of 
your file regarding the work that you did on this transaction? 

Mr. Massey. I can say this, that before I appeared today, I re- 
viewed every document — if I can, I will tell you what I did in 1992 
and tell you what I have done since. In 1992, I carefully went 
through personally the Madison files. Those were my work files. 
I’m not saying that these were the firm’s Madison files. These were 
my work files, and you have seen the matters that I worked on. 

I copied those, many of them personally copied them, and when 
they had been copied, I compared them page by page to make sure 
that what I handed him I was retaining. I can say that the con- 
tents of my files in 1992, which frankly was the first occasion that 
I had had to look at those files since 1985, the contents of those 
files have all been delivered to this Committee. 
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Mr. Chertoff. Did you deliver them yourself? In other words, 
did the Rose Law Firm deliver them? 

Mr. MASSEY. To the Committee or to Foster or 

Mr. Chertoff. Let me withdraw the question. Was there a point 
in time that you received copies of the files that were originally 
your files back from Mr. Kendall in Washington? 

Mr. Massey. I think the firm received them. Now, did I receive 
them? No, sir. 

Mr. Chertoff. So the firm received the copies of the documents 
that the firm received from Mr. Kendall relating to the work on 
Madison Guaranty. Those were originally in your files; correct? 

Mr. MASSEY. To be honest with you, sir, I have not reviewed — 
maybe I should have but I have not reviewed the files returned to 
us from Mr. Kendall. 

Mr. Chertoff. It was your work though; right? 

Mr. Massey. They appear to be mine, yes, sir. They appear to re- 
late to the things that I worked on. 

Mr. Chertoff. Apart from the files you got back from Mr. Ken- 
dall, did you have your own separate set of work files relating to 
Madison that you kept in your possession continuously from 1992 
to the present? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. Where were those kept? 

Mr. MASSEY. I kept them in my office. 

Mr. Chertoff. Do you know whether what the firm got back 
from Mr. Kendall was original files? 

Mr. Massey. No, as I said, I haven’t reviewed Mr. Kendall’s files. 

Mr. Chertoff. Now, with respect to printouts, billing printouts, 
did you have a set of billing printouts in your file? 

Mr. Massey. I would not have had them. I did not have them. 
I was not a billing attorney and wouldn’t ordinarily come into con- 
tact with bills when you’re a first-year associate. 

Mr. Chertoff. You’ve obviously seen documents now which have 
been furnished to you in the last few days beginning with number 
DKSN 28928, which are copies of files relating to the billing. Do 
you know where the original printouts are that comprise the print- 
outs on these documents? 

Mr. Massey. No, sir, I do not. 

Mr. Chertoff. Still keeping you in the spring of 1992, did you 
ever have a conversation with Mr. Hubbell, Webster Hubbell, in 
which you said to Mr. Hubbell that you would say you brought the 
client in, referring to Madison Guaranty Savings & Loan? 

Mr. Massey. I would say that? 

Mr. Chertoff. Yes. 

Mr. Massey. No, sir, absolutely not. 

Mr. Chertoff. Has anyone since the beginning of 1992 had any 
conversations with you whatsoever concerning what you would say 
about who brought in the work on Madison Guaranty, excluding 
your personal attorneys? 

Mr. Massey. Absolutely not. 

Mr. Chertoff. Have you ever said to somebody that you would 
say that you had brought in the work on Madison? 

Mr. Massey. Sir, nobody has ever asked me to say I took the 
work. Nobody has asked me to say that. 


16 


Mr. Chertoff. You never told Mr. Hubbell you would say that? 

Mr. Massey. No, sir, absolutely not. 

Mr. Chertoff. Now, are you familiar with the direct investment 
ruling? 

Mr. Massey. Not really. 

Mr. CHERTOFF. Would it refresh your memory if I were to tell 
you the direct investment rule was a rule that limited the amount 
of money that a savings and loan could invest directly in real es- 
tate operations? 

Mr. Massey. I understand the rule. I understand what the rule 
means only because my recollection has been refreshed from look- 
ing through timesheets, and from some of my correspondence. 

Mr. Chertoff. Did you in the summer of 1985, while you were 
working for Madison Guaranty, do any research work on or have 
any discussion regarding the direct investment rule? 

Mr. Massey. Excuse me, I will refer you to a document. I think 
there was a July 10 letter. It may or may not be in the package 
that I was handed, sir. In that letter, it was Mr. Handley of the 
Arkansas Securities Department who asked if Madison Guaranty's 
investment in the broker-dealer involved the direct investment 
rule. I realize I’m paraphrasing. 

I looked at that rule. It was a Federal statute. I looked at that 
rule for purposes of giving him a reasoning that that rule was inap- 
plicable with respect to the investment in the broker-dealer. That 
is the totality of my career in the direct investment rule. 

Mr. Chertoff. Did you also have a conference or a discussion 
with the Federal Home Loan Bank Board regarding the direct in- 
vestment rule? 

Mr. Massey. I don’t think so. I think that’s a double entry, sir. 
I know the entry. 

Mr. Chertoff. Just so we are all on the same document, it is 
DKSN 28962, it says, “July 1 conference with S. Hawkins and 
FHLB regarding brokerage activities and direct investment rule.” 
What does that relate to? 

Mr. Massey. Sir, it was a 40-minute conversation a long time 
ago, and I wish I could tell you more. Sarah Hawkins was an offi- 
cer at Madison. She was — in my memory, she was primarily the of- 
ficer responsible for regulatory compliance. Most likely this — if you 
will look, Mr. Handley asked in his June letter to me, June 1985 
letter to me, Mr. Handley asked about — to list their subsidiaries 
and the amount of investment they had, Madison Guaranty had, in 
each of these subsidiaries for purposes of their determination as to 
whether Madison was in compliance with that rule. 

I would have had to get that information from Madison. My 
recollection is this coincided with the preparation of my July 10 let- 
ter in which — or July 17 letter in which we include information 
about their investment in subsidiaries. 

Mr. Chertoff. That was part of your work on this application 
to the Arkansas Securities Department; is that correct? 

Mr. Massey. My work was not calculating or opining as to 
whether that business was in compliance with that rule. It was 
outside of my area of expertise. 
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Mr. CHERTOFF. Now, you did not work in what has been de- 
scribed as the Industrial Development Corporation acquisition; is 
that correct? 

Mr. Massey. No, sir. I saw one time entry, and I don’t think I 
had any involvement in that other than that. 

Mr. Chertoff. There was nothing in your files concerning that? 

Mr. Massey. No, sir, absolutely not. 

Mr. Chertoff. The time records indicate that Mrs. Clinton had 
a series of telephone calls with Seth Ward in December, Novem- 
ber-December of 1985 and in early 1986. Do you know what those 
were about? 

Mr. Massey. No, sir. 

Mr. Chertoff. With respect to the limited partnerships, that 
was an area you did work in; correct? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. There is a time reference there to a call or two 
to Susan McDougal. What was Susan McDougal — that was Mr. 
McDougal’s wife? 

Mr. Massey. Sir, I think if you look at the history, and I don’t 
want to give you a hair-splitting answer, Susan McDougal, it’s my 
knowledge that I think she was Jim McDougal’s wife, OK. The his- 
tory of this engagement was the first matter entered was, as you 
will see, the preferred stock matter. 

The second matter was a matter called limited partnership. Pri- 
marily the work within that, at least during my involvement, was 
on the broker-dealer matter. I think these matters became billing 
matter catch-alls, if you will, until new matters could be opened. 
I have no recollection of Mrs. McDougal’s involvement in either any 
limited partnership work or the broker-dealer matter. This could 
very well have been something totally unrelated to those things. 

Mr. Chertoff. So you have no idea why Mrs. Clinton would 
have had a conversation with Mrs. McDougal that she would have 
been billing to Madison? 

Mr. Massey. She was the wife of the principal stockholder and 
she may have been an officer, but I have no personal knowledge. 

Mr. Chertoff. I see my time is up, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Good morning, Mr. Massey. My name is Rich- 
ard Ben-Veniste. We have not met prior to today, have we? 

Mr. Massey. No, sir. 

Mr. Ben-Veniste. Indeed, you were not called to give a deposi- 
tion to this Committee prior to your testimony; is that correct? 

Mr. Massey. No, sir, I was not. Actually, I was called and I think 
we had scheduling problems and I did not give a deposition prior 
to this time. 

Mr. Ben-Veniste. Let me ask you about the question Mr. 
Chertoff began with, and that is the issue of client development 
some 10 or 11 years ago vis-a-vis the Madison Bank. 

Now, if I understand your testimony, sir, it is correct that you 
had a relationship with Mr. Latham; correct? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. Who was Mr. Latham vis-a-vis the bank? 
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Mr. Massey. As I testified earlier, I am not exactly sure of his 
title. He was either the President or an Executive Vice President 
of the bank. He was a senior officer. 

Mr. Ben-Veniste. You knew that he was a senior officer of the 
Madison Bank. 

Mr. Massey. That’s correct. 

Mr. Ben-Veniste. Is it correct, sir, that in your capacity as an 
instructor at law school in a course in which Mr. Latham was in 
attendance, that from time to time Mr. Latham had come to you 
with questions relating to securities law and that you had provided 
answers? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. And knowing that Mr. Latham was both a stu- 
dent and an officer of a corporation, you characterized your advice 
to him in the student category and did not send Madison Bank any 
bill for the time spent conferring or the advice that you had given 
to Mr. Latham? 

Mr. Massey. In the course of my career, I have given a lot of free 
advice. 

Mr. Ben-Veniste. We lawyers in private practice understand 
that sometimes casting that kind of bread upon the waters gets you 
some returns back in goodwill and business from the people to 
whom you give that advice; correct? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. And it was your hope, was it not, that Mr. 
Latham and the Madison Bank would consult you on an official 
basis in your private capacity as a lawyer with the Rose Law Firm? 

Mr. Massey. Yes, sir. As I testified earlier, I actually pitched the 
business to him. I think the pitch was basically, gee, I’m — you are 
asking me all these questions. Why don’t you hire us and put us 
to work on some of these things. 

Mr. Ben-Veniste. So very clearly you had it in mind that all of 
this advice would lead someday to signing up by the Rose Law 
Firm of this bank client? 

Mr. Massey. I had hoped that, yes, sir. 

Mr. Ben-Veniste. Indeed, Mr. Latham told you in words or sub- 
stance that he wouldn’t object to that kind of relationship but it 
was not his decision to make? 

Mr. Massey. That was the sense I got from the meeting, yes, sir. 

Mr. Ben-Veniste. And if I understand your testimony, you may 
have had a casual conversation with Mrs. Clinton about these cir- 
cumstances, knowing that she was acquainted with Mr. McDougal? 

Mr. Massey. Yes, sir, very possibly. 

Mr. Ben-Veniste. Mr. McDougal was the person to whom Mr. 
Latham referred as the decisionmaker on retaining a client? 

Mr. Massey. That’s correct. 

Mr. Ben-Veniste. So putting all of this together, there’s no real 
mystery, is there, that there was an issue relating to securities 
work that you were being consulted on, on an informal basis, by 
Mr. Latham about that work, that you wanted to regularize that 
relationship to be an attorney-client relationship between the Rose 
Firm and the bank, that you may have mentioned it to Mrs. Clin- 
ton and that eventually the Rose Firm was retained by the bank 
to provide the service? 
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Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. Now going forward on that, you mentioned 
that things were being said about the Rose Firm in relationship to 
Madison Bank, back in the 1992 campaign, much of it inaccurate 
and unfair. Fm paraphrasing. 

Mr. Massey. Yes, sir. 

Mr. BEN-VENISTE. One of the things that was focused on, indeed 
it seemed to me to be the principal thing that was focused on, was 
the notion that somehow there was a cozy relationship between the 
Rose Firm and particularly Mrs. Clinton and the Securities Com- 
missioner, Mrs. Bassett Schaffer; correct? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. And 

Mr. Massey. That was one of many inaccuracies, in my opinion. 

Mr. Ben-Veniste. That must have rankled you because you were 
the person who performed the legal work in connection with that 
matter? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. First, let’s go ahead to the question of whether 
there was impropriety in the suggestion that it would be within the 
framework of the law in Arkansas, as you understood it, for the 
Madison Bank to be in a position to issue preferred securities. 

Mr. Massey. Sir, there is no better form of capital than cash, and 
we were trying to raise cash for the institution. Regulators, I think, 
were recommending preferred stock issuance. 

Mr. Ben-Veniste. Please pull that microphone closer to you. 

Mr. Massey. Regulators, both Federal and State, were recom- 
mending preferred stock issuances by S&L’s at the time. It was due 
to a quirk in State law that created an issue as to whether pre- 
ferred stock could actually be issued. Going through the time 
records, I will say it’s my recollection that I believe that one of the 
officers told me that it was a Federal and FHLB employee, or 
maybe the supervisor, that had recommended that they issue the 
preferred, and it was certainly something that was being done all 
over the country. 

Mr. Ben-Veniste. So there was precedent for it all over the 
country, your understanding was through an informal conversation 
that the Federal regulators were recommending it quite clearly, it 
was being recommended that the Madison Bank increase its equity, 
and through this means, and you set out to research and determine 
whether in fact everything that you had heard and read was accu- 
rate and appropriate so that you could provide legal advice? 

Mr. Massey. Yes, sir. Inherent in your question was whose idea 
was it, and I don’t think it was our idea. I think it was either the 
regulators or the bank officers’ idea, and it was a good idea. 

Mr. BEN-VENISTE. Clearly this had been something that had 
been done in other parts of the country and had come to the atten- 
tion of lawyers specializing in this matter. Much had been written 
about it in the trade publications and so forth, so without getting 
into the intricacies of banking law and Arkansas securities law, can 
you give us the bottom line? At the time you thought it was en- 
tirely appropriate that the bank could in fact raise funds through 
this mechanism. Has there been anything that has come to your at- 
tention in the 10 or 11 years since that would change that contem- 
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poraneous opinion of yours with respect to the appropriateness of 
this procedure? 

Mr. Massey. Mr. Ben-Veniste, I haven't had an opportunity to 
research the issue, but at the time I believed it was a slam dunk. 
I think it was an easy, easy piece of legal work. I think that they 
agreed with us because they really didn't have much choice. It was 
a pretty simple analysis. 

Senator Sarbanes. Actually, you took the position that they had 
little, if any, discretion to disagree with your interpretation of the 
statute, did you not? 

Mr. Massey. Yes, sir, I agree with that. 

Senator Sarbanes. So that from your point of view, the law was 
very clear on this matter? 

Mr. Massey. Absolutely. 

Mr. Ben-Veniste. Now with respect to Mrs. Bassett Schaffer and 
her approach to the Madison Bank question — and indeed, I would 
expect that at some point we will have Mrs. Bassett Schaffer before 
this Committee, sometime soon I hope, since she would be in a po- 
sition obviously to answer any questions about what occurred in 
the conference call that is referenced in the time records that were 
alluded to previously. You had no specific recollection of being in 
that conference call. 

Let me ask you, as a matter of procedure at the Rose Law Firm, 
if two attorneys are conferring with one another or conferring with 
a client, was there a practice about whether the client would be 
billed for both attorneys' time? 

Mr. Massey. Sir, probably. 

Mr. Ben-Veniste. Do you know? 

Mr. Massey. I don't know that. 

Mr. Ben-Veniste. Who would be the best person to provide the 
answer as to the practice of the Rose Law Firm with respect to 
such billing matters? 

Mr. Massey. Probably the managing partner in the firm who is 
here with me today. 

Mr. Ben-Veniste. That would be Mr. Clark who is sitting here 
in this room? 

Mr. Massey. Yes, sir. Yes, sir. 

Mr. Ben-Veniste. Now 

Mr. Massey. I will be glad to ask him if that's appropriate. 
Whatever the protocol is. 

Mr. Ben-Veniste. Well, we have his testimony and I can tell you 
that his testimony is that the firm practice was not to double-bill 
the client, but perhaps at some point, we will hear directly from 
Mr. Clark. 

Mr. Massey. Double-bill? Well 

Mr. Ben-Veniste. With respect to Mrs. Bassett Schaffer and her 
approach to the firm, we've heard the figure 

OPENING COMMENTS OF SENATOR CHRISTOPHER J. DODD 

Senator Dodd. Could I interrupt for just one second? Mr. Chair- 
man? Mr. Chairman? If I could interrupt one second, why don't we 
have Mr. Clark join Mr. Massey at the panel here? We have his 
documents. We are asking questions, someone is sitting in the 
room, he has been deposed, he can shed light on the matter. Why 
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don’t we have him sit at the table so we can get the benefit of 
having 

The Chairman. Senator Dodd, we addressed this before, and the 
reason is we are going to examine Mr. Clark very thoroughly, very 
comprehensively, and we have other witnesses who have important 
information, and Mr. Massey is going to be here for awhile. If there 
are questions we want to raise with Mr. Clark, we will do it, but 
we are not going to do it today. We are not prepared, to be quite 
candid. Our investigators have more work and others to interview. 

Now let me say this. If Mr. Massey cannot tell you about a par- 
ticular incident with respect to the billing, that’s fine, we accept 
that. We can still proceed. So there may be areas which are be- 
yond, those are open questions, we will get to them. 

Senator Dodd. But Mr. Chairman, if we have, with all due re- 
spect, a more knowledgeable witness in the room who can shed 
light on the particular question, why wouldn’t we ask that witness? 

The Chairman. Again, you know what? I think we understand 
one of the areas that we are looking at, and the question is, did 
Mr. Massey bring in Madison as some have indicated or as the 
First Lady has contended. I mean, that is really the issue. In terms 
of how much work did he and/or the First Lady do, who is respon- 
sible for bringing Madison in as a client, that’s what we’re going 
to concentrate on, and we’re going to spend some time on this. 

Senator Dodd. He’s already testified, Mr. Chairman 

The Chairman. We’re not finished. And the fact of the matter is, 
I think Mr. Massey, you indicated you didn’t know Mr. McDougal, 
did you? 

Mr. Massey. No, sir. 

The Chairman. You’ve never met him? 

Mr. Massey. Yes, sir, I’ve said that. 

The CHAIRMAN. You didn’t sign a $2,000 retainer agreement? 

Mr. Massey. I’m not sure there even was one. 

The Chairman. So you had no knowledge about this, did you? 

Mr. Massey. No. 

Senator Dodd. Mr. Chairman, my point in the question 

The Chairman. We’re going to have a time 

Senator Dodd. Let me just make a point. Last evening I watched 
the news, and the nightly news, this morning’s news, this morn- 
ing’s newspapers, sort of hyping the hearing that we were going to 
have a witness here that was going to contradict Mrs. Clinton. 
That was the news before the witness even appeared here, that we 
were going to have direct conflict on testimony. We have Mr. Clark 
here, who goes through and understands the billing process. He’s 
been deposed. We all have the benefit of his deposition. Why not 
have him at the table here so when the questions are asked if he 
can offer some additional information, we have the benefit of that? 

The Chairman. I know we’re not prepared to examine Mr. Clark, 
but I think the question is whether, as claimed in depositions and 
statements, Mr. Massey was responsible for bringing in the busi- 
ness, and that’s what we’re examining. Now, Mr. Massey has indi- 
cated he was not responsible for bringing in the business. 

Senator Sarbanes. Mr. Chairman 

The Chairman. We’re going to proceed on that. If we finish ex- 
amining Mr. Massey, and there are other areas and we have time, 
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then, we’ll get into that, but this is the witness. The witness is not 
Mr. Clark. This is the way we’re going to proceed. 

Senator Dodd. Mr. Chairman, I am not suggesting that, but this 
witness was never deposed. At least we have the deposition of the 
other witness potentially. 

The Chairman. But I am not interested at this time in terms of 
what Mr. Clark does or doesn’t know. I am interested because, 
number one, it’s been alleged that Madison became a client of Rose 
Law Firm, as a result of Mr. Massey’s acquaintance with various 
people. We’re attempting to find out whether there was a friend- 
ship and Madison retained this law firm as a result of Mr. Massey. 

And I believe we have heard his testimony but we are going to 
examine how much work he did and under whose supervision. 

Then we will bring in and address some very specific questions 
with Mr. Clark relating to the records and the handling of the 
records — whether, for example, after a period of time a law firm 
regularly reviews and throws out old files or whether it was un- 
usual. We’ll get to that and we’ll spend a lot of time with Mr. 
Clark, but not now. 

Senator Dodd. Mr. Chairman, I’m sorry to hear that. With all 
due respect, it seems to me if we’re trying to get at the answers 
here, we have the benefit of discussing this matter, to get the man- 
aging partner of the Rose Law Firm, a deposed witness sitting in 
the room here who could possibly shed some light on this entire 
process, and frankly I’m just mystified over why we wouldn’t take 
advantage of that opportunity here with people from the law firm 
to ask them questions. 

The Chairman. He was not scheduled 

Senator Dodd. It doesn’t make sense to me. 

The Chairman. He wasn’t scheduled. Number two, if we get into 
those areas relating to his billing and if we have time the Chair- 
man might consider bringing Mr. Clark up at the end and if there 
are pertinent questions, I will consider having another panel here 
today and we can examine it, but understand that we will bring 
him back then again in light of the fact there is still information 
that we have to look for. 

Senator SARBANES. Mr. Chairman, that would be fine. We need 
to develop this matter in an orderly fashion. You had one of your 
Counsel on national television last night saying Mrs. Clinton’s law- 
yer should be worried about a perjury charge. There’s no basis for 
that in the record. That’s judgment first and facts later, and we 
need to develop the facts here and we need to develop a compre- 
hensive and thorough picture. 

Mr. Massey is here on a number of issues, including these billing 
records, and we need to find out what happened. We get these wild 
allegations being made, then when we finally get the facts we find 
that the wild allegation was never substantiated, but you never 
catch up with it because it’s out there. And I understand that 
game. We had a smoking gun here about these Madison records, 
that they came out of Foster’s office, Kendall was fortunately here 
that day and said no, they came from Hubbell, end of that smoking 
gun. Now all I’m saying is I want 

The Chairman. Let me indicate something 
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Senator Sarbanes. I want to get the facts and I don’t want to 
make judgments until we have the facts. Now when we have all 
the facts, I’m prepared to make the judgments, tough judgments if 
they have to be made, but I want the facts first. And this business 
of, in effect, reaching conclusions and then putting those conclu- 
sions out before we ever have the facts is backward. That’s not the 
way to do a fair, thorough hearing, which is what you indicated 
you’ve been committed to doing. And to put Counsel on national 
television making those kind of statements is clearly a violation of 
an orderly process. 

The Chairman. Let me make an observation so that you can con- 
tinue. Number one, Mr. Clark was not involved in the underlying 
Madison work. I mean, that’s a fact. Number two, he was not the 
managing partner in 1985-86. Number three, we have other facts 
that we are developing so that when we bring Mr. Clark in, we 
know exactly where we’re going. Number four, if there are some 
pertinent questions concerning Mr. Massey’s testimony, if we have 
time, I’m willing to bring up Mr. Clark today. However, I want to 
serve notice that that does not mean we’re not going to bring him 
back again, because — and particularly our questions about the han- 
dling of the files, the Madison files in particular, not these billing 
records or not circumstances under which the Rose Law Firm came 
to represent the Madison Bank. We are here particularly to find 
out whether Mr. Massey did bring in the business as claimed. 
That’s what we’re going to pursue. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. Mr. Chairman, may I respectfully request that 
15 minutes be put back on my time. 

The Chairman. No, but I am going to give you additional time. 
We’re certainly not going to cut you off. Go ahead. 

Mr. Ben-Veniste. Thank you. 

I was asking about Beverly Bassett Schaffer and her approach to 
the Madison issue, and we heard earlier today a reference being 
made to a $60 million loss occasioned by Madison Bank when it 
was finally taken over. Now, you were familiar contemporaneously 
with events that went on regarding regulation of the bank, if not 
in terms of the actual work you did but certainly as an interested 
spectator to events? 

Mr. Massey. Sir, my only knowledge would have come from the 
newspapers. 

Mr. Ben-Veniste. Right. 

Mr. Massey. But it was a pretty big event in Little Rock. 

Mr. Ben-Veniste. Are you aware of the fact that Mrs. Bassett 
Schaffer had recommended that the bank be taken over back in 
1987 but that the FDIC did not have the funds to make good on 
the depositors’ interests; and, therefore, for 2 years following Mrs. 
Bassett Schaffer’s recommendation, the bank remained open? 

Mr. Massey. I’ve read that in news articles. 

Mr. Ben-Veniste. And have you also learned that as a result of 
the 2-year delay from the time Mrs. Bassett Schaffer recommended 
that the bank be closed until the time it was actually closed, some 
$75 million of the loss is attributable? 

Mr. Massey. I can’t testify to that. I’ve read that in the papers. 
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Mr. Ben-Veniste. So that this $80 million figure and the cost to 
the taxpayer is a much more complicated question, would it be fair 
to say, involving national politics, the whole savings and loan fiasco 
that occurred in the mid- and late-1980’s? 

Mr. Massey. My own impression, sir, is that the State had little 
regulatory authority with respect to this or any other State-char- 
tered S&L, that their primary regulator were Federal authorities. 

Mr. Ben-Veniste. But as far as Mrs. Bassett Schaffer was con- 
cerned, she was prepared to have and, indeed, had recommended 
that the bank be taken over 2 years before it actually happened? 

Mr. Massey. That's certainly possible. 

Mr. Ben-Veniste. Now let me go to the question of the docu- 
ments which were received from Mr. Kendall. If I understand your 
testimony here today, you had a complete set of all of the work that 
you had performed for the Madison Bank in your possession con- 
tinuously at the Rose Law Firm. 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. So that any implication that the only records 
relating to the work performed by the Rose Law Firm for the Madi- 
son Bank had been spirited out in the dead of night and that there 
were no more copies of those records is false to your knowledge? 

Mr. Massey. To my knowledge. 

Mr. Ben-Veniste. Did you compare 

Mr. Massey. I can speak with absolute certainty with respect to 
my files. 

Mr. Ben-Veniste. And so there was no question whatsoever that 
a full record of the work performed by you was, in fact, intact and 
available to any investigators duly authorized to ask for that mate- 
rial? 

Mr. Massey. Excuse me, I'm sorry? 

Mr. Ben-Veniste. That it was available to any investigators duly 
authorized to ask you for that material? 

Mr. Massey. Sure. 

Mr. Ben-Veniste. Now 

Mr. Massey. And presented to them. 

Mr. Ben-Veniste. As I understand your testimony further given 
today that no one asked you to make up any story about your work 
for Madison Bank, including how that matter was generated, the 
work that you did, how it came into the firm, or any other such 
thing. 

Mr. Massey. No, sir. 

Mr. Ben-Veniste. Are you aware of the fact that a billing recap 
was created by the Rose Law Firm reflecting the work done for 
Madison? 

Mr. Massey. Yes, sir, I've seen it in the hearings. 

Mr. Ben-Veniste. And indeed in our hearings and particularly 
Senator Bennett had paid close attention to that document. Do you 
have it before you, sir? Let me give you another copy to save time. 
Here's another copy of that billing recap. This is the document I 
believe that Senator Bennett and others referred to earlier in these 
proceedings some weeks ago. Do you know who prepared that docu- 
ment? 

Mr. Massey. Sir, I believe Mr. Clark did. 

Mr. Ben-Veniste. The managing partner who is here? 
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Mr. Massey. I believe he did. 

Mr. Ben-Veniste. Do you know whether since the actual com- 
puter printout had been located, whether there has been a compari- 
son made to determine the accuracy of that recap by comparing it 
to the actual billing records? 

Mr. Massey. I'm not aware of that. 

Mr. Ben-Veniste. Are you aware that Mr. Clark has done that? 

Mr. Massey. Not aware of that. 

Mr. Ben-Veniste. Only Mr. Clark would be in a position to pro- 
vide us that evidence? 

Mr. Massey. I sure can't. I would be happy to do it, but it would 
probably slow you down. 

Senator Dodd. Mr. Chairman, can't we ask Mr. Clark that? He’s 
in the room here. 

The CHAIRMAN. Let me again indicate that is not the area that 
we are exploring. 

Senator Dodd. But the question has been asked though, Mr. 
Chairman. 

The Chairman. I do not believe that we indicated that we were 
going to call Mr. Clark today. He was just deposed Friday. Indeed, 
we just received yesterday the transcript of the deposition, given 
the weather conditions. I guess there was a little delay. We will ex- 
amine Mr. Clark but we are not prepared to do so at this time. 

Now if this is an attempt to bring in someone to detract from our 
examination of Mr. Massey — I hope that is not the case — and to ad- 
dress areas that are not relevant, that the witness — because to be 
quite candid with you, we're not examining him on records that he 
is not familiar with. If he says he's not, we leave it. 

We will hear from Mr. Clark, but we're not going to split this up. 
We're going to examine this witness, he is key, he is important, be- 
cause again it was alleged that he's the person that was respon- 
sible for bringing in the Madison account, and that's where we're 
going. We will address the work that he personally did, not wheth- 
er he knew about the recap and when the recap was made. We will 
get to that and Mr. Clark will have an opportunity, but not now. 

Senator Moseley-Braun. Mr. Chairman 

Senator Dodd. The point I’m trying to make, Mr. Chairman, is 
the question has been raise by Counsel here. He asked the ques- 
tion. We have a witness in the room who has been deposed. 

The Chairman. Well, it's very easy to ask a question that is not 
relevant or that is outside the scope of his knowledge and then we 
could get two or three or four different people in. I mean, that's 
just not what we are going to do. We are not prepared to call Mr. 
Clark in today. Indeed, I don't know why he’s here. I don't think 
that we called him to be here today or indicated that he was going 
to be here today, so I think it's quite unusual. 

It might not be insofar as he may have wanted to accompany his 
partner and his associate here to these hearings to provide comfort, 
but under no circumstances were we prepared to go forth with his 
information. We just got the deposition back yesterday, so we have 
not had an opportunity to prepare ourselves to examine Mr. Clark. 
We will ask Mr. Clark questions about the methodology of record- 
keeping, how reconds were kept, who gave the orders for the dis- 
semination of various files, or for the destruction of files, and was 
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it done in the ordinary course of business? So we will spend some 
time examining him. 

Yes, Senator Moseley-Braun. 

OPENING COMMENTS OF SENATOR CAROL MOSELEY-BRAUN 

Senator Moseley-Braun. Mr. Chairman, in the first instance, 
Mr. Massey has never been deposed and yet we’re proceeding with 
an examination of him, and it seems to me that in terms of econ- 
omy, that if Mr. Clark were asked questions today, that’s not to 
preclude a more thorough and comprehensive examination of that 
witness at a later time, but I would make the basic point, Mr. 
Chairman, that if we are to conduct these hearings as actual fact- 
finding and not just political theater, I think it is important that 
we are able to wrap a ribbon around and conclude a particular line 
of questioning when the resources are available to us. 

The fact that Mr. Clark is here, it seems to me again — obviously 
he can be called more than once. It would not preclude him being 
called at a later time if he were to fill in and answer that which 
Mr. Massey as a witness, again not having been deposed, can fully 
answer at this time. 

The Chairman. There were no surprises about Mr. Massey being 
called today, and I don’t think that my friends and colleagues on 
either side would proclaim that to be the case. Mr. Massey has 
given and we have received two sworn statements which are the 
subject of our review, statements that have been made about him, 
statements that have characterized his work, and I will not allow 
our focus to be diverted from what Mr. Massey knows, what he did, 
what business he conducted, how the business came about. We will 
focus on that. 

Mr. Clark may be the managing partner but we are not inter- 
ested right now in his testimony because we have not even begun 
to prepare our questions for him. We know he will be here, but to 
bring him in today would distract us from our main task, to ascer- 
tain the truthfulness of the statements and the characterizations 
that have been made concerning Mr. Massey’s role in bringing in 
the Madison business and we will remain on this topic. 

Now, I don’t know what Mr. Clark can testify about with regard 
to bringing in the business. Maybe he is going to say that he knew 
that Mr. Massey was the reason they brought in that business. 
Well, he will have an opportunity to say that, but not at this time. 

Senator Sarbanes. Mr. Chairman, one of the issues that’s been 
raised very publicly by a number of people on the Majority side is 
the billing question as between Mr. Massey and Mrs. Clinton. That 
has been worked over heavily in the press. 

The Chairman. Mr. Massey has testified 

Senator Sarbanes. Mr. Massey can address that and Mr. Clark 
can address that, and we could get that straightened out on this 
billings question which you’re constantly making reference to, and 
I think inaccurate references are being made and misrepresenta- 
tions, but I would like to get people at the table who can lay that 
out for us. 

The Chairman. I’ll be very happy to set aside sufficient time next 
week for Mr. Clark to come in and to answer any of those questions 
that remain open which Mr. Massey was not able to address. To 


27 


be quite candid with you, I’m not interested in the recaps of the 
billing records because Mr. Massey indicates he has no knowledge 
of them. That’s Fine, and we’re not going to waste the time of the 
Committee in an area that will divert attention from our main 
focus, which is what does he really know. 

Senator SARBANES. I assume he knows about his billing in rela- 
tionship to Mrs. Clinton’s billing. 

The Chairman. He knows about his billings and certainly he has 
testified about his billings. There is no question as to the records 
he has and billings he has. As it relates to the recaps, that is some- 
thing he’s not familiar with, and we will address that when Mr. 
Clark is called. That’s no problem, and furthermore, we will bring 
him in here next week. 

Senator Sarbanes. Of course one way to address the recaps is to 
go behind them to Mr. Massey and other relevant persons. 

The Chairman. That’s fine. Mr. Massey certainly can and should 
answer, and I know he will, any question about his actual billings 
that he put down and he’s responsible for. But you can’t ask him 
questions about another witness. Why not ask him questions and 
say well, another partner knows about that so let’s bring that part- 
ner in. So let’s stay on the issue. 

Again, we will bring Mr. Clark in. As a matter of fact, if he’s 
here, we’ll see if we can work out a time to accommodate him and 
his schedule for next week, possibly next Thursday. If he wants to 
do that, we’ll be happy to have him here next Thursday, so we’ll 
have ample time to get to all of the questions about the recap on 
the billing. 

I think you should be accorded additional time obviously, so why 
don’t you continue. 

Mr. Ben-Veniste. You were asked about the direct investment 
rule and information that you had learned about that rule. Now, 
Mr. Thrash at the firm was the partner who had been involved in 
the matter, to some extent, called IDC; is that correct? 

Mr. Massey. That’s apparent from the record, sir. 

Mr. Ben-Veniste. Did you ever, to the best of your knowledge, 
have any conversation with Mr. Thrash about the direct invest- 
ment rule? 

Mr. Massey. As I testified earlier, no. 

Mr. Ben-Veniste. All right. So there was a disconnect, to the 
best of your knowledge, as between any conversations that you 
had, in the context that you had them, about the direct investment 
rule and any work that Mr. Thrash may have been doing? 

Mr. Massey. Sir, we didn’t give Madison regulatory advice as far 
as I know. We weren’t their outside regulatory counsel. 

Mr. Ben-Veniste. I think that is an important question that 
hasn’t been addressed yet. It is correct, is it not, that the Rose Law 
Firm was not the principal outside lawyer for the bank; is that 
right? 

Mr. Massey. It’s my understanding, from the conversation that 
I have referred to in my testimony earlier with Mr. Latham, that 
another firm in town had a much more prominent relationship with 
the S&L. 

Senator Sarbanes. The bulk of the work was done by lawyers 
and other law firms, not the Rose Law Firm? 
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Mr. Massey. I don't have personal knowledge of that, but that’s 
my understanding. 

Mr. Ben-Veniste. With respect to the question that has been 
raised about document retention and files that are either existent 
or missing, these are transactions which occurred 10 and 11 years 
ago; correct? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. Are you aware — and this is a very important 
issue — are you aware from your own personal knowledge as to 
whether the detailed bills that went to the Madison Bank, relating 
to the matters that the Rose Law Firm worked on in 1985 and 
1986, are in existence? 

Mr. Massey. No, I’m not aware of their existence. 

Mr. Ben-Veniste. Do you know that Mr. Clark or others at the 
Rose Law Firm have been advised or shown the records 

Mr. Massey. Yes. 

Mr. Ben-Veniste. — relating to the Madison bills? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. Not just the time records that are before you, 
but prior to the discovery of the time records, do you have reason 
to believe, on the basis of your conversation with your managing 
partner and others at the firm, that those records have been shown 
by either officials of the FBI or the Independent Counsel to mem- 
bers of the firm? 

Mr. MASSEY. Sir, I’m not sure if those records are comprehensive 
and speaks to all of the bills, I’m not sure if that’s correct, but I 
understand that some of the bills are in the possession of the var- 
ious regulatory agencies that have been investigated. 

Mr. Ben-Veniste. My question was not meant to say that every 
single bill for every month and every matter, but are you aware on 
the basis, not of your direct knowledge — I want to make that 
clear — but on the basis of what you have been told by others in 
your firm, including Mr. Clark, that these records, at least in part, 
are in existence and have been shown to members of the firm? 

Mr. Massey. Yes, Mr. Ben-Veniste. 

Mr. Ben-Veniste. A question has been raised about the proce- 
dures for document retention in the firm; that is, every firm at 
some point will destroy records or put them on microfilm or do 
something else with them. Are you the person who could best in- 
form us about what the procedures were, and are, at the Rose Law 
Firm with respect to document retention? 

Mr. Massey. Sir, my partner behind me has probably spent the 
better part of his life understanding and testifying as to document 
retention at our firm and his knowledge of it eclipses mine. 

Mr. Ben-Veniste. You’re referring again to Mr. Clark? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. Now, you were asked about other matters that 
Mrs. Clinton may have been working on. There have been state- 
ments by individuals associated with this Committee to suggest 
that the time reflected in — either timesheets or billing records of 
Mrs. Clinton reflects work done by Mrs. Clinton on the Castle 
Grande project. 

Let me ask you, sir, whether you are the best person to interpret 
those time records from the Rose Law Firm among the partners 
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who could provide information to this Committee regarding the in- 
terpretation of those bills as they relate to work done or not done 
on the Castle Grande matter? 

Mr. Massey. I had no involvement in Castle Grande, so I would 
be happy to try to understand those entries and interpret them. 
Frankly, I think those are outside of my personal knowledge. 

The Chairman. Senator Mack. 

OPENING COMMENTS OF SENATOR CONNIE MACK 

Senator Mack. Thank you, Mr. Chairman. 

Mr. Massey, I want to raise questions about the issue of how 
Madison came to be a client, and also, who did certain work. The 
way I would like to begin, frankly, is to show a video of a press 
conference of the First Lady on the Whitewater affair on April 22, 
1994, and then we’ll work from that. 

Senator Dodd. So we get to have the First Lady here but not Mr. 
Clark; is that how it works? 

PRESS CONFERENCE BY FIRST LADY HILLARY RODHAM CLINTON 

The White House, April 22, 1994 
[Following are excerpts recorded by The New York Times] 

Question: Since Whitewater’s been in the news so much, I feel it’s fair to ask you 
the same question I put to the President some time ago — and you were, are, a co- 
partner: Do you know of any money that could have gone from Madison to the 
Whitewater project or to any of your husband’s political campaigns? 

Answer: Absolutely not. I do not. 

Question: Actually on this same theme, with your commodities profits, you know, 
it is difficult for a layman and probably for a lot of experts to look at the amount 
of the investment and the size of the profit. I mean, is there any way you can ex- 
plain how you 

Answer: Well, I can certainly tell you what happened. And I appreciate your asking 
me about it, because I’ve tried to follow the accounting in the press about it, and 
1 want to explain as clearly as 1 can what occurred. 

Back in 1978, in October, one of our best friends, Jim Blair, who had been a 
friend of my husband’s and mine for some time, talked to me about what he thought 
was a great investment opportunity. He is someone who has been an investor ever 
since he was a teenager with usually very good results. And he had followed closely 
what had been happening in the cattle market. And I only knew a little bit about 
that, although living in Arkansas, particularly northwest Arkansas, as I did, I was 
familiar with a lot of ranchers and people who were in the cattle industry. And 
when Jim said, “I think there’s going to be a great opportunity to make money,” 
and explained why and asked me what I thought we could afford to invest, I told 
him $1,000. So I opened an account at his very strong recommendation and pro- 
ceeded to trade over the next months, until July. 

You know, not all my trades made money. Some of them lost money. I talked to 
Mr. Blair very frequently. In fact, Jim would call me on a regular basis, and 1 would 
make a decision whether I would or would not trade. And then the trade would be 
placed. Often he placed it for me. And there was nothing wrong with that. He was 
on the spot. He was often in the offices of the broker. 

I stopped trading in July 1979. And I did stop trading in large measure because 
I could not keep up with it. It takes a lot of nerve to be in the commodities trading, 
and I’d just found out I was pregnant. And so when he called again, I said, ‘You 
know, I just don’t want to do this anymore.” And I think he may have even called 
a few more times, saying: ‘You know, it’s really still doing well. Trade again.” I 
didn’t, and I’m glad I didn’t because he and other friends of mine who were trading 
ended up losing money. So it was a good investment offered by somebody who knew 
a lot who could provide a lot of good advice, and I was lucky and made the decision 
to stop when I did. 


30 


Question: Do you understand this — if maybe your broker might have, because of 

your position or your husband’s, might have given you some kind of unfavorable or, 
you know, favored advantage? 

Answer: There’s really no evidence of that. I didn’t believe it at the time. As I said, 
you know, I made and lost money in that commodities account. It was my money, 
it was at risk. The account was in my name, I got the reports. We’ve released all 
of the documents we could find from that period from that account. So, no, I had 
no reason to believe that. And as Mr. Leo Melamed, the former head of the Chicago 
Mercantile Exchange, said when he looked at all of my trading records, there isn’t 
any evidence that anybody gave me any favorable treatment. And even Mr. Blair, 
who ended up losing money, I think would find it very hard to argue that he got 
any favorable treatment. I just don’t think there’s any evidence there. 

Question: Mrs. Clinton, you said you stopped trading in July of 1979. Could you 

talk about the second account that was opened? 

Answer: Sure. 

Question: There was a second account with the Stephens Company in which I 

think you invested $5,000. And at first the White House claimed you lost money 
on it, but later you put out documents showing you actually made $6,000 on it and 
didn’t close it until a few months after Chelsea was bom. 

Answer: That’s right. And I’m glad you asked that, because I really want to clarify 
it. I think there’s been a lot of confusion. There were two accounts. The first ac- 
count, the one that I was just talking about, was the Refco account. I traded in that 
from October 1978 to July of 1979, when I found out I was pregnant and I stopped 
trading. Now, I closed that account for good in October of 1979, and I took some 
of the money that I had made and put it into an account at Stephens. And at that 
point, I made that a discretionary account. My Refco account was a nondiscretionary 
account, which meant that I had to approve and give the go-ahead for every trade. 
In the discretionary account at Stephens, my broker made most of the decisions. I 
think he did a good job for me. He diversified the money that I gave him and put 
it into money markets and stocks and bonds, and $5,000 into some commodities. 

Now what happened then is — in retrospect, as I’ve been able to reconstruct it 
now — is that my broker made these decisions. He checked with me maybe a couple 
of times a month, but because it was discretionary he did not have to get my ap- 
proval. And so money would be moved from one investment to another investment. 
And during the course of the time between October of 1979 and probably May of 
1980, he had me in and out of three different commodity accounts in much smaller 
numbers than what I had been in charge of doing in my Refco account. 

In February of 1980, my daughter was bom, at the very end of the month. And 
I remember talking to my broker sometime after that and said, “You know, I just 
want to get out of commodities altogether. I don’t ever want to have to worry about 
it.” So he got me out of the positions that I had been in, so that by May I was no 
longer doing any kind of commodity trading in the Stephens account. Now what 
happened, though, is that he took the money that I now know I made — I really 
didn’t think I’d made any money in commodities — and he bought some stock, and 
he did some other things for me. 

Now in the fall of 1980, my husband lost his election. We moved. So by 1981, 
when I gathered all my documents together to give to my accountant, I had a year- 
end statement from Stephens which did not report anything about commodities. I 
had a year-end statement from the Peavey Brokerage Company which reported a 
loss, and I had no year-end statement from either Clayton or the company called 
ACLI. So I think what happened is we bundled all of the documents we had, be- 
cause I took all of the reports that I had, gave them to the accountant, and I believe 
that in the absence of a year-end statement the accountant and my husband and 
I missed the fact that we had actually made some money in the ACLI account. 

Question: Do you remember that profit? 

Answer: No. I did not remember that profit. I did not. And in fact, as you said, 
when some people looking at the records for me began looking at it originally, they 
looked at the records and they thought I’d had a $5,000 loss. And they came to me 
and said, “We think you had a loss which you didn’t report.” And 1 said, you know, 
I just don’t remember. I thought I basically got out with what I put in. And then 
they went back and relooked at it again with, you know, more accountants, and they 
came up with the gain. So it was hard to find, apparently. 

Question: With regard to the Refco account, just how did the procedure go? Did 

Mr. Blair basically recommend to you the transactions which you either said yes or 
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no to? Or was it based more on knowledge that you had gained— as some of your 
staff have suggested — from reading the papers, or whatever? What happened? 
Answer: Well, Brit, it was primarily Jim’s suggestion. But I also did try to educate 
myself. You know, I did try to read some things. He actually gave me a few docu- 
ments to read. Because he had this theory that because of the economy in the early 
part of the 1970’s, a lot of cattle herds had been liquidated, so that there was going 
to be a big opportunity to make money in the late 70’s. And he gave me things to 
read about that. And I did occasionally read, you know, publications like The Jour- 
nal and others and, you know, I tried to educate myself because I took the respon- 
sibility seriously. But I relied primarily on his advice, because he really spent an 
enormous amount of time studying the market and talking to many more people 
than I ever could have — people who, you know, ran feedlots or bought beef for large 
supermarket chains. So he would talk to me, and he’d say: “Here’s what I think is 
going on. What do you think?” Now, I did not make every trade he recommended. 
And certainly, by July — when I began to, you know, get nervous about it — I stopped 
taking his recommendations, because I just couldn’t bear the risk anymore. 

Question: Did it concern you at the time that because of his position with the com- 
pany that he represented, that there was an ethical question raised by your accept- 
ing this level of assistance in a financial matter from him? 

Answer: No, it did not. And the reason it didn’t is that he and his wife are among 
our very best friends. My husband performed their marriage ceremony. I was the 
best person at the wedding. We are very close friends. And I found it a little bit 
surprising that anyone would suggest that, because in 1980, right during the time 
that this was all going on, when my husband ran for re-election, Tyson supported 
his opponent. So there’s really no basis for suggesting it was anything other than 
what it was, which was a friend who made a suggestion — and not just to me, but 
to a number of people — which I think was, you know, very fortunate for me. 

Question: You said that there was no preferential treatment in all of this. The 

records indicated that your account was short of money at various points. Were 
there margin calls? And did you meet any of those calls? And were you aware at 
any time that Refco was coordinating trades to drive prices up or down? 

Answer: No, I was not aware of that, Andrea. I was told that after I stopped trad- 
ing some months later. And I know there were lawsuits filed alleging that. I don’t 
think any of that was ever proved, at least that I’m aware of. And when my position 
was under margin. I would either close out my position or use the equity that I 
had — and I think Mr. Melamed said, based on his review of the records, there were 
a couple of occasions when I was under margin. Nobody ever called and asked me 
for anything. They just, I guess, took the money that I had in the account and closed 
out the position. But that was the responsibility of the broker. And from what I 
know, they were doing so many trades and there was so much volume going through 
that I was a relatively small customer. I mean, it was very big money for me and 
my family, but it was a very small account, and I don’t think they paid any atten- 
tion to my particular situation. 

Question: Why do you think that they gave you this treatment with you being such 

a small customer? Don’t you think that was preferential treatment 

Answer: No. 

Question: — based upon who you were and who your husband was? 

Answer: No. I really don’t believe that. I don’t think there’s any evidence of that. 
You know, from what I know about commodity trading and what I know about the 
cattle market during that period of time, they were just buying and selling on a 
huge basis, day in and day out. And I think that they may have not gotten around 
to the paperwork. They may have not thought it was worth it. They may have seen 
that I was a regular customer and that I covered my losses, that there was never 
an occasion when they really had to be concerned about it. I can’t read their minds 
or speculate, but I had absolutely no reason to believe that I got any favorable treat- 
ment. And the fact that I closed the account out and took my money, whereas the 
people whom I knew were much bigger traders like Jim Blair and others — they lost 
money — and why would Jim Blair try to help me get favorable treatment that he 
couldn’t get for himself? I mean, it doesn’t make any sense to me at all. 

Question: Mrs. Clinton, one of the things that has made all of this so controversial 
is the shifting accounts of what happened. Because initially the White House ex- 
plained that you were consulting Blair and many others and reading The Wall 
Street Journal, and then later had to correct that. And we found out that Mr. Blair 
was in fact most often placing your trades for you, phoning the trades in. Why was 


32 


the account — why did the account have to be corrected? Why was it not explained 
accurately the first time? 

Answer: Well, Linda, I think it is because, you know, we’re trying to reconstruct 
events of, you know, 15, 16, 17 years ago. There are a lot of people who are trying 
to help. But until relatively recently there wasn’t any one person in charge of trying 
to get everything together and get the, you know, information as accurate as pos- 
sible. I think the people in the White House did the best job they could. I think 
that we did the best job we could trying to remember things and oftentimes having 
to search to see whether we had any records. I mean, I don’t know how many of 
you keep, you know, records from 1978 or 1979, but, I mean, we went through a 
lot of effort to try to see whether we had anything so that we could answer ques- 
tions and then make things available. Sometimes we’d find part of something. Some- 
times we’d then find the rest of it. So I appreciate and understand the concern 
about, you know, why we would have to add information or go back and say, “Well, 
this needs to be corrected.” 

But the fundamental facts have not changed. I mean, the fundamental facts are, 
as I have said: I opened an account with my money. I made the trades. It was non- 
discretionary. I took the risk. I was the one who made the decision to stop trading. 
And that I did rely on Jim Blair. I used some other advice as well, but he was my 
principal adviser in this. 

Question: But that wasn’t a question of documents, that particular fact, the fact 

that he was really driving the trading for you. I guess I wanted to re-ask that ques- 
tion again. Why — that would be something you would remember or not remember 
without documentary support — so, why was that fact not made clear? And were you 
essentially riding on his coattails when you traded? 

Answer: No, I wasn’t. I was riding on the money I invested. You know, I don’t 

know how any of you make investment decisions, but I like to listen to people I 
know and trust who I think know what they’re doing. And he was somebody who 
I very much thought knew what he was doing and was more than willing to share 
his information, not only with me but with many people: Members of his family and 
other of his friends. And it was for all of us a decision to put ourselves basically 
at the mercy of the market. And as Jim Blair found out, he wasn’t always right. 
He lost a lot of money. And I was lucky — I didn’t. But that was my decision. 

Question: Mrs. Clinton, a number of your old friends in Little Rock — Warren Ste- 
phens, who I guess is an old friend; Curt Bradbury, Bill Bowen, people like that — 
had a meeting on March 31. And they decided that really Arkansas has taken a 
beating — portrayed, in the words of one of them, as a moral and ethical backwater — 
basically because people hear us saying, “It was done that way in Arkansas.” How 
do you feel about what’s happening down there and what’s happening to those peo- 
ple who feel they’re being hurt by events out of their control? And they feel that 
they’re not really being — the State is not really being — defended by you and your 
husband. I wonder if you’d address that. 

Answer: Well, I feel very bad about it, because I think Arkansas is a wonderful 

place and filled with some of the best people I’ve ever been privileged to know or 
work with. And I do think that many of the charges have been very unfair and have 
really lacked any historic or realistic context. I don’t think it’s necessary to point 
fingers at any other State in the Union to say that, you know, every place there 
are people who have problems and there are people who cause problems. And I 
think that, you know, the State of Arkansas is a place that has, you know, just so 
much to be proud of. So I hope that we can get back to a more realistic assessment 
of what goes on there. 

Question: May I follow? 

Answer: Sure. 

Question: They’ve said — and specifically Bradbury and Mr. Stephens have said — 
that to a certain extent they feel you’ve brought this on yourself, the two of you, 
because of campaign statements about a decade of greed and just things that they 
feel, in their words, make it look like hypocrisy: That you were into go-go trading. 
You were trying, as you said, an opportunity to make money, just as they were. And 
they felt like they had been condemned by you — that people like that had been con- 
demned by you during the campaign and that now you were being shown to be 
doing the things you spoke against. 

Answer: Well, Curt and Warren have never said that to me, so I’ll have to take 

your word for it. But I do think you raised an important question that I would like 
to talk about a little bit. You know, I was raised to believe that every person had 
an obligation to take care of themselves and their family. And that meant, you 
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know, earning an income and saving and investing. I was raised by a father who 
had me reading the stock tables when I was a little girl, and I started doing that 
with my daughter when she was a little girl. I don’t think you’ll ever find anything 
that my husband or I said that in any way condemns the importance of making good 
investments and saving or that in any way undermines what is the heart and soul 
of the American economy, which is risk-taking and investing in the future. 

What I think we were saying is that like anything else, that can be taken to ex- 
cess. When companies are leveraged into debt, when loans are not repaid, when 
pension funds are raided — you know, all of the things that marked the excess of the 
1980’s are things which we spoke out against. 

I think it’s a pretty long stretch to say that the decisions that we made to try 
to create some financial security for our family and make some investments come 
anywhere near there. I also think that my husband and I made different choices 
than to concentrate on making money during the 1980’s. We obviously wanted 
enough financial security to send our daughter to college and put money away for 
our old age and help our parents when we could. But we were primarily interested 
in, in his case, trying to provide opportunities for people in Arkansas and make a 
difference in their lives. What I tried to do both to help him and to work on behalf 
of children or education reform was what was really important to us. I think that 
is, you know, something that needs to be put again in a proper perspective. 

Question: In the same vein, somewhat in the same vein, you were reported to have 
opposed a special prosecutor, at least in the beginning — and some of the release of 
tax documents — on the basis of privacy, that you felt you had a right to privacy. 
Do you think that that helped to create any impression that you were trying to hide 
something? 

Answer: Yes, I do. And I think that is probably one of the things that I regret most 
and one of the reasons why I wanted to do this, because I’ve had to really do a lot 
of thinking the last couple of months. You know, again, I was raised to really be- 
lieve that what was important was what you thought about yourself and how you 
measured up to the standards you set for yourself. And I think if my father or moth- 
er said anything to me more than a million times, it was don’t listen to what other 
people say, don’t be guided by other people’s opinions, you know, you have to live 
with yourself. And I think that’s good advice. I mean, I’m glad I got it as a girl 
growing up, and I’ve passed it on to my daughter. But I do think that that advice 
and my belief in it, combined with my sense of privacy — because I do feel like I’ve 
always been a fairly private person leading a public life — led me to perhaps be less 
understanding than I needed to of both the press and the public’s interest as well 
as a right to know things about my husband and me. 

So you’re right. I’ve always believed in a zone of privacy. And I told a friend the 
other day that I feel after resisting for a long time, I’ve been re-zoned. You know, 
and I now have a much better appreciation of what’s expected, and not only what 
I have done — because I am extremely comfortable and confident about everything 
that I have done — but about my ability to communicate that clearly and to give the 
information that you all need. 

Now, to your other question, about the special counsel. I was not the only one of 
my husband’s advisers who questioned the idea of a special counsel. I think that 
those of us who did were concerned about the precedent that would be set by having 
such an appointment made when none of the existing standards that had always 
been in place had been met. There was no credible allegation — you know all of the 
things that usually are required. So I was questioning of that. But the President 
made the decision that we needed to get on with the business he came to Washing- 
ton to do and that this was an important step to take, and I respected that decision. 

Question: Mrs. Clinton, do you know anything about Mr. Foster’s death? Do you 
know what he wanted to tell the President that he didn’t get to tell him? 

Answer: You know, I don’t know that he wanted to tell the President anything. 

That’s the first I’ve heard of that. My memory is that the President actually talked 
to Vince Monday night, before he died, and when I talked with the President after- 
ward he was stunned because the conversation was a very normal kind of a con- 
versation. So I don’t know. 

Question: Well, I understood they made an appointment to talk not the next day 
but Wednesday, and that would have been the day after he died. 

Answer: I don’t know. I don’t know. 

Question: Mrs. Clinton, my question — I’d like a follow-up too. The first one has to 
do with Susan McDougal. She said that she brought the document of Whitewater 
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over to you at the Governor’s mansion. Did you receive all the documents? And if 
so, what became of them? 

Answer: I don’t believe that we received all the documents in that way. Over the 
past several years, we have made a very deliberate effort to try to obtain documents. 
And every document that we have obtained has been turned over to special counsel, 
no matter where it came from. 

Question: My follow-up has to do with the death of Mr. Foster, the way his office 
was sealed or the people who were in it. There’s been a lot of criticism of the papers 
in Mr. Foster’s office — that some may have been removed. 

Answer: Well, I know there’s been a lot of concern and criticism about that. I can- 
not speak to that in any detail. But I know that the special counsel is looking into 
the circumstances surrounding Mr. Foster’s death, and I assume he will issue a re- 
port about that which I hope will put all these matters to rest once and for all. 

Question: You said that— just now — that you’d decided that $1,000 was as much 
as you could risk. Can you tell us what your understanding was of how much you 
could be at risk with the little amount of money that you and your family had then? 
We were told earlier that $1,000 was what you were asked to put in. And second 
of all, can you give us some explanation — given that a cattle contract at the time, 
just one contract, was $1,200 — for the mystery of the $5,300 that was made really 
in the course of one day, or at least a few days, in the first trade? 

Answer: No, I can’t. I do not remember any of those details. I’ve given you every 
record that I have about that. The $1,000 was what I wanted to start with. And 
it was what I thought was a good beginning, a good investment for me. And once 
I had made the initial return that I did, I reinvested that. This was a roller coaster, 
and what I believed was that I was getting very good information and that I would 
end up making money. But there were a couple of days when I lost money. And I 
knew that I would be responsible for any losses that I suffered. But I did reinvest, 
and I covered the losses by closing positions. And then I eventually stopped trading. 

Question: But when you first started with $1,000, did you believe you were putting 
at risk more than $1,000? 

Answer: I believed that was certainly possible, yes. 

Question: Then why did you take such a risky investment? 

Answer: Because I didn’t think it was that big a risk, because I thought that Jim 
and the people he was talking with knew what they were doing. And, you know, 
I’ve read a letter to the editor that somebody sent me from one of your newspapers, 
I think, which talked about a woman who invested $1,000 during the same time and 
made $750,000. Well, she had a stronger stomach than I did. I couldn’t do that. 

Question: The Whitewater development was set up, as you say, as a 50-50 partner- 
ship between the Clintons and the McDougals, meaning that you were liable for 50 
percent of the losses or 50 percent of the gains. Yet, by your own accounting, you 
lost half or even maybe a third of what the McDougals lost. This is according to 
the Lyons Report. Doesn’t that discrepancy represent some sort of a gift or gratuity? 
Answer: No. And let me say that, yes, the ownership of the corporation was 50- 

50. The liability on the underlying debt was 100 percent for each one of us. I mean, 
there was no gift in that. When my husband and I signed that mortgage, and when 
we re-signed guarantees, we assumed the whole responsibility. I mean, if Jim had 
gone into bankruptcy early on, if Susan had left, we would not have only 50 percent 
of the obligation; we would have 100 percent of the obligation. 

Question: But why was it that the McDougals lost so much more money than you 
did? I don’t understand it. 

Answer: I can’t answer that. I mean, we gave whatever money we were requested 
to give by Jim McDougal. I mean, he was the one who would say: “Here’s what you 
owe on interest. Here’s what your contribution should be.” We did whatever he 
asked us. We saw no records. We saw no documents. He was someone that my hus- 
band had known a very long time. He was someone who had been in the real estate 
business with many people we knew, including Senator Fulbright, and we just as- 
sumed that whatever he needed he would ask for. And we didn’t have any informa- 
tion to the contrary. 

Question: It’s just that given that you were jointly and separately liable for all the 
debt and that you and your husband are both lawyers, that you would be so passive 
about a fairly substantial investment. 
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Answer: Well, we were not real estate developers, and Jim had a track record. And 
I wasn’t a cattle expert; I trusted Jim Blair, and it worked out for me. And I wasn’t 
a real estate expert, and we lost money. Those things happen. 

Question: Mrs. Clinton, just to get back to Linda’s earlier question. One of the 

things that has been driving this is either the lack of explanations or the shifting 
explanations. And in terms of the way that your commodities trading was first de- 
scribed: That you did the trades, you relied on some advice from Mr. Blair. Later 
it was revealed that Mr. Blair placed most of the trades, if not all of them. Can 
you explain what happened? Did you have a new recollection? Why the shift? 

Answer: Well, if you just listen to what you said: I did the trades. They were my 
trades. I was responsible for them. 

But I did them on the advice of Jim Blair. And very often he placed them for me. 
I’m not in any way excusing any confusion that we have created. I think we have 
created it because I don’t think that we gave enough time or focused enough. I have 
been traveling, and I’m more committed tc health care than anything else I do. I 
probably did not spend enough time, get as precise. Different people heard different 
things that I said, or by the time it got passed to the third or fourth person, or one 
member of the press would call somebody in the White House but somebody else 
would call another person. So I think that the confusion was our responsibility. We 
did not give you a focused place to come, and we did not spend the time necessary. 
There’s not really a contradiction in what you said and what I said. But I can un- 
derstand how somebody might assume that. 

Question: Now that we’re clearing up a lot of confusion, I’ll ask you about one other 
thing that I’ve had problems with. During the campaign — I think it was right after 
the primary debate between Jerry Brown and your husband — you made a statement 
in, I think, a Chicago restaurant that you never did any regulatory work for Madi- 
son Guaranty. When the letter went to Beverly Bassett Schaffer about perhaps the 
legality of offering preferred stock, your name was at the bottom of that letter. 
Answer: Right. 

Question: Could you explain that? 

Answer: Yes. I’m glad you asked that, because that’s another thing that I feel has 
gotten confused in the telling. Let me just try to describe what happened there. 
When in 1985, I believe, maybe 1986, there was an effort made on the part of var- 
ious financial institutions around the country to increase their capital net worth, 
they began looking for ways to do that. There was a very bright young associate 
in our law firm who had a relationship with one of the officers at Madison, a young 
man whom he had known. They began talking. 

And if you’ll remember what happened when the S&L’s were deregulated, many 
States were left wholly unprepared: They did not have a regulatory system in place, 
they didn’t even really have good laws. All of a sudden there was no Federal regula- 
tion to speak of, and so people were asking State governments whether things could 
be done. 

Those two young men thought that it would be legal under Arkansas law for a 
savings and loan to issue preferred stock. But there was absolutely no law on that, 
and so they couldn’t be sure. But they decided that what they wanted to do was 
to ask the person who regulated savings and loans whether it was legal — not if 
Madison could do it; that was the second step. The first step was could you even 
do it in Arkansas, whether you were A, B, or C, not just Madison. 

When they talked about doing that, the young attorney in question needed a part- 
ner to serve as his backstop, and that was one of the rules we had in our firm. He 
knew that I knew Jim McDougal. He also knew that Jim had been a client of our 
firm in the past. This was not a new representation. 

So he came to me and asked me if I would talk with Jim to see whether or not 
Jim would let the lawyer and the officer go forward on this project. I did that, and 
I arranged that the firm would be paid a $2,000-a-month retainer. And that was 
ordinary and customary. That would be billed against, unlike retainers of some real- 
ly big law firms that if you pay the retainer they keep it, no matter whether they 
do any work for you. This was really an advance against billing. That was arranged. 

The young attorney, the young bank officer did all the work, and the letter was 
sent. But because I was what we called the billing attorney — in other words, I had 
to send the bill to get the payment made — my name was put on the bottom of the 
letter. It was not an area that I practiced in, it was not an area that I really know 
anything, to speak of, about. 

At that point, the regulatory authorities — namely, Beverly Bassett Schaffer — an- 
swered the legal question. And the legal question was: Yes, it is permissible under 
Arkansas law to issue this preferred stock. Then the question moved on to the sec- 
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ond phase, in which I had no involvement that I have any memory of, or anyone 
that I have talked with. That was trying to determine whether Madison could go 
forward. 

And I think that the Securities Commissioner acted absolutely appropriately. She 
answered the legal question: Yes, it is legal to do this. But as to Madison, she laid 
out conditions that had to be met for Madison to do it. And Madison could never 
meet those conditions, and so they never issued preferred stock. So the legal ques- 
tion was answered, but Madison got no benefit at all from the answer of that legal 
question. 

Question: Can you clarify for us what documents were removed from Vince Foster's 
office after he died, and why they were there in the first place? 

Answer: I can tell you what I know, which is I did not know Vince had any of the 
documents related to our personal business in his office until after his death. What 
I believe he was doing with them was serving as a coordinator among our private 
lawyers and accountants and certain Government officials, like the Office of Govern- 
ment Ethics, with respect primarily to our blind trust. Because there were all these 
questions that had to be answered and he was kind of the, you know, the coordina- 
tor. The private lawyers would talk to him; the Office of Government Ethics people 
would talk to him. I think that’s why he had any documents of a personal nature 
in his office at the time of his death. 

Question: Why did your chief of staff, Maggie Williams — why was she involved at 
all to remove these documents from his office within a day of his death? 

Answer: I don’t think that she did remove any documents. I think that what hap- 
pened is that after Mr. Nussbaum reviewed the documents, and after he did so — 
as I recall; I was not here, I was in Arkansas — but I believe that was done in the 
presence of officials from the Park Police and maybe some other agencies. Then Mr. 
Nussbaum distributed the files according to whom he thought should have them. 
There were files related to ongoing work in the Counsel’s Office that needed to be 
passed on to other lawyers, there were personal files of Vincent’s that needed to go 
to his family, and there were these personal files of ours that went to our lawyers. 

Question: Another question about this re-zoning of private and public lives: I’m 

wondering what kind of a toll, if any, this has taken on you, on your and the Presi- 
dent’s personal and political lives. Auid do you ever look in the mirror and wish that 
you’d just never got into this? 

Answer: No, never. Never. I mean, some days are better than other days, but, you 
know, I think what has helped me in the last couple of weeks — aside from some 
good friends who have talked with me and helped me get re-zoned, if you will — is 
my belief that this is really a result of our inexperience in Washington, if you will; 
that I really did not fully understand everything that I wish now I had known. You 
know, it’s a learning experience, sometimes a difficult one but I think one that both 
the President and I are anxious to do because we think that the reason he was 
elected was to deal with the big issues that we want the country to deal with. And 
so it is a little disappointing if we in any way contribute to a diversion from that. 
That’s something I don’t want to have happen in the future, and I’m certainly going 
to try to be more sensitive to what you all need, and what we need to give you, 
and do it in a more efficient and effective way the first time. 

Because, as I said earlier, I feel very confident about how this will all turn out. 
This is not a long-term problem or issue in any way. But I don’t want anybody to 
have the wrong impressions of either of us, and I don’t want anything to interfere 
with doing what the people of this country need done. 

Question: Mr. Clinton has spoken of the politics of personal destruction. Who do 
you believe are main perpetrators of that? 

Answer: I don’t want to get into that. I don’t think that that bears any real useful 
discussion. I think that what’s important is for us — not just the President and me 
but the entire Administration — to keep focused on what really will stand the test 
of history and what we really are trying to do for the country. And I can’t really 
help it if some people get up every day wanting to destroy instead of build, or want- 
ing to undermine. That’s something that I try not to think about or dwell on, and 
try to do what I’m expected to do, which for me is working on health care. 

Question: When was your last conversation with Vince Foster, and what was your 
understanding of the state of his mind? 

Answer: You know, I’ve thought about that so many times. I don’t think I had any 
conversation with him for at least 3 weeks before he died because, you know, we 
left for Tokyo somewhere around the Fourth of July is my best memory. And for 
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about a week before that, I was very preoccupied with getting ready for the trip and 
doing the things you have to do. So I don’t have any memory of having talked to 
Vince, and I never talked to him during the time that I was gone. And like every 
one of our friends, you know, we relived everything that happened or didn’t happen. 
The people who talked to him, the people who spent time with him, they question 
whether they said the right thing, whether they could have done something else. 
The fact that I didn’t talk to him makes me wonder whether if I had called him 
I could have picked up a clue. I just don’t have any way of knowing. 

Question: It supposedly had been depression, or so we were told, for a considerable 
period of time. Were you ever aware of that? 

Answer: No. 

Question: Did you have any clue what was going on? 

Answer: No. Neither did people who, you know, spent the weekend with him or 

saw him in the office that day. You know, one of the things that I’ve spent a lot 
of time doing in the last months is trying to educate myself about depression. And 
my good friend Tipper Gore has been a great help on that, as have the people she’s 
worked with on mental health issues. And I just hope that we get over the stigma 
that is still often attached to people admitting they need help or that they can’t un- 
derstand what’s happening to them. I have no doubt now, in retrospect — and many 
of my friends now can reconstruct conversations or things they saw in Vince in 
those last weeks, but they didn’t know, they didn’t understand. Amd he didn’t either 
feel comfortable or know himself. So maybe out of all of this tragedy and the after- 
math, all of the speculation, maybe once we put to rest once and for all the fact 
that he committed suicide and that it was a tragic loss of one of the best people 
we’ve ever known, maybe it can do something to help other people understand what 
depression can do to you. 

Question: Mrs. Clinton, what was your personal reaction when you learned that 
Jay Stephens would be representing the RTC in a case against Madison? 

Answer: My personal reaction? 

Question: About the fairness of that decision by the RTC to hire him. 

Answer: Well, I didn’t understand it. But I don’t know Mr. Stephens, and I assume 
he will be a very fair and judicious lawyer. I guess that’s what I would expect. 

Question: You’re not concerned about his being a Republican appointee and a U.S. 
Attorney appointed by President Bush? 

Answer: Not if he abides by the Code of Professional Ethics and does his job profes- 
sionally, I’m not, and you all keep an eye on him. 

Question: Mrs. Clinton, do you think, with the benefit of hindsight, that it was im- 
proper for you and your law firm to represent the Federal Government against a 
family friend, Dan Lasater, and against accountants for Madison S&L without fully 
disclosing that you had been business partners with Mr. McDougal? 

Answer: Well, Ann, I don’t know what was disclosed and what wasn’t. Those were 
not my cases. Those were cases that came to the firm to other lawyers. I’ve been 
told that things were disclosed quite extensively. And certainly in Arkansas, most 
things are known. And the relationship with Mr. McDougal, the fact that Mr. 
Lasater made campaign contributions to my husband, was certainly well-known. In 
both of those instances, I don’t think I had anything to do at all with the represen- 
tation against Madison on behalf of the Federal Government. At least I have abso- 
lutely no memory of having done anything on that case. 

With respect to the Lasater case: I think out of that entire case I worked 2 hours, 
as a favor to one of the lawyers who was out of town who asked me to review a 
pleading. And I have specifically inquired whether there was any ethical conflict 
with respect to that and have been assured there was not. He was not a client that 
we had any obligation to. Thousands and thousands of people contributed to my 
husband. That is not considered disqualification. We were not personal friends or 
social friends. So I don’t see any basis for saying that my work for him, as limited — 
or against him — as limited as it was, amounted to any kind of conflict. 

Question: It’s not just the press that has questions — sometimes the American citi- 
zens who talk to your husband at town meetings and all. And one young woman 
in Charlotte asked him a question I’d like to pose to you. She said that in the recent 
news reports about the First Lady’s cattle futures earnings, and with all these 
Whitewater allegations, many of us Americans are having a hard time with your 
credibility. How can you earn our trust back? Is there a fundamental distrust of the 
Clintons in America? 
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Answer: Well I hope not. I mean, that would be something that I would regret very 
much. I do think that we are transition figures, if you will. We don’t fit easily into 
a lot of our pre-existing categories. And let me speak just about myself. You know, 
I came to this role having worked my entire life. I mean, I started working in the 
summers when I was 13. I always worked. I worked through college. I worked 
through law school. That’s what I did. And after I married, I continued to work. And 
after my daughter was bom, with the exception of the 4 months I took off for mater- 
nity leave, I worked. Now, I took time oft from work to do volunteer work, like I 
took a long time off from my law firm work to work on education reform, or I would 
take time off to work on my husband’s campaigns, or I would be in Washington on 
the Children’s Defense Fund. I would certainly take a lot of time, but I was fun- 
damentally working. 

And I think that having been independent, having made decisions, it’s a little dif- 
ficult for us as a country maybe to make the transition of having a woman like 
many of the women in this room, sitting in this house. So I think that the stand- 
ards — and to some extent, the expectations and the demands — have changed. And 
I’m trying to find my way through it and trying to figure out how best to be true 
to myself and how to fulfill my responsibilities to my husband and my daughter and 
the country. So I do think that there is some of that. 

And then additionally, as I have said earlier, I think that my fundamental belief 
in privacy and my feeling that we were being asked things and demands were being 
placed on us that had never been demanded of prior inhabitants of this house — un- 
precedented, in Arthur Schlesinger’s words — didn’t make sense to me. I couldn’t 
quite figure it out, and I resisted that. And I think I resisted it in ways that may 
have raised more questions than they answered. And I just don’t think that was a 
very useful road for me to go down, and I’m trying now to better understand how 
to fit my personal needs and my own personal beliefs and what I want to do with 
this role for the country and the contribution I want to make into a broader context 
so that I can be as forthcoming and accessible as you need me to be. 

Senator Mack. I couldn’t help but notice, at the beginning of that 
both you and I were grinning somewhat. I guess it was because you 
were referred to as a bright, young attorney? 

Mr. Massey. Senator, which part were you grinning at, the 
bright part or the young part? 

Senator Mack. Both. 

On the videotape we just saw, Mrs. Clinton makes a very clear 
distinction about what she did and didn’t work on. She expressly 
states that she had no involvement and no memory of working on 
the questions and issues about whether Madison could go forward 
with the preferred stock offering. 

I believe that you earlier told us in answer to a question by Mr. 
Chertoff that Mrs. Clinton supervised and asked for updates on 
Madison’s ability to do a preferred stock offering and their ability 
to have an in-house broker-dealer arrangement; is that correct? 

Mr. Massey. Senator Mack, the time records reflect some time 
on her part that I would attribute to billing attorney-type super- 
vision, and I think it would have involved asking me where we 
were on particular matters on which I was working, and I’m telling 
her, and sometimes asking for correspondence. 

Senator Mack. But that would include both the preparation, if 
you will, of the letter, the April 30th letter, and then issues related 
to preferred stock — the preferred stock in broker-dealer? 

Mr. Massey. I would have to look at her entries to tell you. 
There may be an entry where she looked at the letter. I’m just 
not — is that your question, sir? 

Senator Mack. I don’t think I have a question about whether she 
looked at the letter. It’s a question of whether she did work on the 
preferred stock or the broker-dealer. And I think your testimony in 
response to Mr. Chertoff s question was that she did. 
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Mr. Massey. I’ll tell you, my impression which is not varied by 
the timesheets was that these were primarily one-man jobs, and I 
did primarily all of the research, writing, drafting, and so forth. 
Mrs. Clinton had a role — obviously she had a role in those matters. 
I view it as a supervisory role. In terms of who was in the trenches 
and doing the work, Senator, it was me. 

Senator Mack. I am a little curious about the supervisory role. 
Why Mrs. Clinton? She also said in the tape we all just saw that 
this is an area she didn’t have any expertise in. Why would she 
have been the backstop? Why wouldn’t you have gone to a partner, 
for example — I guess, was it a securities section in the firm or 
transaction section, or what did you refer to it as? 

Mr. Massey. We called it a security section. 

Senator Mack. Why didn’t you have an attorney in that section 
of the law firm as being the backstop? 

Mr. Massey. Well, I am not sure what she meant by “backstop.” 
I would take it to mean we had a policy. Mr. Chertoff was wise in 
telling me not to put my words in other people’s mouths. These are 
her words. My impression is she means billing attorney because at 
the time, in 1985 and today, we had a policy that first-year, second- 
year lawyers couldn’t serve as billing attorney, couldn’t open their 
own matter and bill the clients. 

Senator Mack. How many partners outside of your section were 
billing attorneys in other matters that you dealt with? 

Mr. MASSEY. It’s — over 11 years, it’s hard to count, but it oc- 
curred, it occurred. Other people would come to me with areas that 
involved my specialty 

Senator Mack. I’m thinking now specifically in your case when 
you were an associate. What I’m gathering from your answer is 
that it was not uncommon for an associate in the transaction sec- 
tion to have litigating partners being billing attorneys on their 
work? 

Mr. MASSEY. Sure, not uncommon. 

Senator Mack. I’m curious again about — you have pretty much 
said to us, from your perspective, you did not bring this account to 
the firm? 

Mr. Massey. Sir, what I’ve tried — and I’ve testified to this and 
have told reporters this since this issue came up in 1992, and my 
position has not changed. I don’t have all the facts to make that 
determination. I think that’s what this Committee is here for. 

I think it’s in the client’s — I think it’s fundamentally the client’s 
own judgment as to why they came to my firm. And as far as I’m 
concerned, if the client says they came because of me, they came 
because of me. If they say they came because we had a pretty 
building, then they came because we have a pretty building. 

Senator Mack. Do associates of law firms make efforts to get ac- 
counts? 

Mr. Massey. I did. 

Senator Dodd. Absolutely. They better. You are going to be an 
associate the rest of your life. 

Mr. Massey. All the associates back home — that’s right — to all 
the associates back home, my answer is yes. 

Senator Mack. So I gather from my friends on the Committee 
who are attorneys that it is something that’s expected of associates, 
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to get business for — and it’s probably things, then — it’s considered 
to be important, it does have some reflection on whether you be- 
come a partner. 

Mr. Massey. It is more important as a partner than it is as an 
associate. 

Senator Mack. My question would be do you remember the first 
account that you got for the firm? 

Mr. Massey. Where I knew it was mine? Yes, sir. Where it was 
unquestioned, yes, sir, I do. 

Senator Mack. So what you’re saying, in your mind, this was not 
your account? 

Mr. Massey. I don’t recall feeling like this was my — that I killed 
this deer. 

Senator Mack. I have been in the banking business as you-all 
know, and I know that there’s an important aspect to the banking 
business about trying to get new accounts. I also remember when 
I was responsible for bringing business into the bank, and so that 
was why I was curious as to whether it was important and it was 
something that you would remember. And basically by what you’ve 
said, as far as you’re concerned, this was not your account? 

Mr. Massey. I didn’t have a big part when they came in. Maybe 
I should have. 

Senator Bennett. If I might. I know people who take credit and 
are absolutely sure in their mind for bringing in business that they 
didn’t bring in, so it’s refreshing to have somebody as candid as Mr. 
Massey not try to take that credit. 

The Chairman. Senator Sarbanes. 

Senator Mack. If I could — and I would gather, then, though, that 
your paycheck did not reflect that this was your account? 

Mr. Massey. Sir, we didn’t — we weren’t compensated as associ- 
ates based on whether we brought work in or not. It sort of de- 
pended on the will of the partners. 

Senator Mack. And if the Chairman will indulge me one moment 
more. 

The Chairman. Certainly. 

Senator Mack. The other thing — I had to leave the room a mo- 
ment ago so I may have missed the point, but I think there was 
the issue raised about — and I think your response was something 
like it was a slam dunk, having to do with this was a straight legal 
question and there’s really no question about whether this could be 
done or not. And I guess that was all done, and, again, I apologize 
for not being here at that particular moment. 

I guess the question was being raised to show there was no at- 
tempt on the part of Mrs. Clinton to influence Ms. Bassett with re- 
spect to the letter that would come back to the firm, and here’s my 
point. I really again just draw this on having been in the banking 
business for a number of years prior to coming here. I must say to 
you it’s been my experience that there never is such a thing as a 
slam dunk when it comes to dealing with regulators. 

Mr. Massey. That’s a fair point. 

Senator Mack. I suspect that’s an experience that you’ve devel- 
oped over the years, that there isn’t. I guess what I’m saying here 
is I can’t help but think as there were discussions in the firm about 
how to proceed with the issue of getting approval, that there were 
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questions asked about well, what can we do that can be most effec- 
tive in getting the kind of answer we want for our client. And so 
I don't think it is beyond question that there was the possibility 
that when Mrs. Clinton made that call to Ms. Bassett, it was just 
kind of a way of saying to someone who, only 4 months prior to 
that, had been appointed to that position by her husband, oh, by 
the way, there's something coming down from our law firm that's 
fairly important to our client. 

And that's the reason that I raised that, and again, it is only 
from the perspective that there never is a slam dunk. There is al- 
ways a way that regulators are going to raise questions. 

Mr. Massey. Senator Mack, I have clients back home to whom 
I have told things have been slam dunks before and had those 
words back in my face. I'll say that I agree with that. I do believe 
with respect to the preferred stock matter, it was, as I testified, I 
believe that it was — granted, there's always discretion, but I be- 
lieve that it was a pretty easy, easy answer, and I also believe that 
the broker-dealer matter, the other matter that I worked on for 
Madison, I would have told you I thought it was a slam dunk, and 
we had a real hard time with the regulators. 

Senator Mack. All right. 

Thank you, Mr. Chairman. 

The Chairman. Senator Dodd. 

Senator Dodd. Thank you, Mr. Chairman. 

I’m going to take, if I can, just a couple minutes to express some 
general comments and thoughts. I appreciate the testimony of our 
witness here who is, as I see it and listened to over the last hour 
or so and sum it up, that the person in the trenches, to use your 
own language, on this matter was the witness before us who did 
a one-man job basically with Mrs. Clinton providing some super- 
visory role here. 

A lot has been made of the 60 hours, as I calculate it, and a 
rough calculation, billable hours over 15 months by a law firm on 
an individual basis could be in the neighborhood of 3,200, 3,500 
hours, maybe a little less, but roughly in that category. Sixty hours 
is not exactly what you'd call extravagant at all. 

And then, in terms of how the client came into the law firm, it's 
unclear. As you pointed out, Mr. Massey, that would largely depend 
on how the client saw the matter. You don't recall specifically 
bringing it in, but you don't deny that you might have been in- 
volved and somehow had some influence on the client's decision to 
seek out the Rose Law Firm. That's the sum and substance of what 
I've heard you say here this morning. 

Senator Sarbanes. You did talk to Latham about it, didn't you? 

Mr. Massey. I pitched the business to Latham. 

Senator Sarbanes. Pardon? 

Mr. Massey. Yes, sir, I did. 

Senator Sarbanes. You made a pitch to Mr. Latham? 

Mr. Massey. Yes, sir, I did. 

Senator Dodd. I didn't hear that earlier. So you did make a pitch 
to the client? 

Mr. Massey. Yes, sir. 
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Senator Dodd. Well, Mr. Chairman, I thought with the beginning 
of the new year here, I would express some general views because 
so much has happened in the last couple of weeks. 

In addition to a real blizzard in town, we have had a blizzard of 
allegations that have been made back and forth, and I would be 
less than candid, Mr. Chairman, if I didn’t express my deep con- 
cern over the direction that the Committee has taken in the last 
couple of weeks. There’s no doubt in my view as we move deeper 
into the Presidential campaign season, the Committee has become 
more partisan. The accusations made by some of the Majority and 
some employed by the Majority have grown consequentially wilder 
and more vituperative. Unfortunately, the recent pattern seems to 
be that as soon as the public attention starts to drift from these 
hearings due to a lack of any new revelations or any new evidence 
of wrongdoing, reckless charges and accusations have been made in 
order to generate new headlines. 

Never mind that virtually in every instance, in every instance, 
the facts turn out to prove these accusations false or so overblown 
that the original allegation bears little resemblance to the truth. 
Perhaps in normal times we might write this exercise off to politics 
as usual in this town, but as so many in the Majority are fond of 
pointing out, these are not normal times. 

I think that it says something about the priorities of those who 
are running Congress today that we have managed to find time to 
have more than 30 hearings on Whitewater, hundreds of hours, 
while there’s been a grand total of one hearing, one hearing, on the 
proposed cuts in the Medicare program. While we spent 7 months 
poring over the minutia of events, 2 to 15 years ago in some in- 
stances, we cannot seem to find the time for Congressional hear- 
ings to review Medicaid cuts that will affect health insurance for 
millions of children. Nor do I think I’m alone in finding it just a 
little distasteful that thus far, we have spent nearly $30 million, 
$30 million, for all the sundry investigations while Congress cannot 
seem to find the will to fund many vital programs or keep the Gov- 
ernment open. 

Mr. Chairman, I have tried and I know you have for over 7 
months to join together to avoid allowing these hearings to become 
a political sideshow. But the course that this Committee has taken 
in the last several weeks leaves no doubt that we have abandoned 
any attempt at impartial fact-finding and are now fully engaged in 
the Presidential election battle. 

The Majority’s recent outlandish allegations and innuendoes 
about the First Lady in the press are but the latest, and perhaps 
the most repugnant, of a long series of dry holes that we have dug 
since July. 

First, there was the Helen Dickey phone call which turned out 
never to have happened. Then there was the mystery phone num- 
ber that turned out to be a trunk line for the White House to be 
used when the main number was busy. Then there were allegations 
last December of the new Vince Foster files which turned out to 
have been in the possession of the Committee all along. Then there 
were the allegations that the SBA had interfered with the indict- 
ment of David Hale when, in fact, the SBA moved aggressively 
with its investigation and Hale was indicted in record time. 
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I have also been dismayed by the Committee’s unwillingness to 
release the results of the so-called Stephens’ Report, prepared for 
the RTC after nearly 2 years at a cost of $4 million by a prominent 
Republican, in which the Clintons were exonerated of any civil li- 
ability with regard to the failure of Madison. 

Last, there was the long-anticipated testimony of Jean Lewis, 
who was supposedly going to show that she was muzzled by the 
Clinton Administration. In fact, her testimony showed that she was 
biased against the President from the start, and that her motiva- 
tions were questioned as early as 1992 by the Republican U.S. At- 
torney in Little Rock, the FBI, and more recently, by the Independ- 
ent Counsel. 

Almost a month ago, Mr. Chairman, I requested and obtained 
unanimous consent to have the Stephens’ Report made a part of 
this Committee’s public record. However, I found out this morning 
that the Committee has been unwilling to release the report to the 
press. I find it a little odd, to say the least, that the Committee 
makes much ado about supposed failures of the White House to 
turn over documents while it refuses to release voluminous docu- 
ments that strongly buttress the Clintons’ statements about White- 
water. 

In light of this information vacuum created by the Committee, I 
will take this opportunity to read some of the reports’ conclusions 
into the record at this time. I quote from the report: 

Therefore, on this record, there is no basis to assert that the Clintons knew any- 
thing of substance about the McDougals* advances to Whitewater, the source of the 
funds used to make those advances or the source of the funds used to make pay- 
ments on bank debt. 

On this record, there is no basis to charge the Clintons with any kind of primary 
liability for fraud or intentional misconduct. This investigation has revealed no evi- 
dence to support any such claims. Nor would the record support any claim of sec- 
ondary or derivative liability for the possible misdeeds of others. 

To hold one liable for conspiracy or aiding and abetting, the RTC must plead and 
prove the elements of these theories. These elements include a general awareness 
of the wrongful acts being committed by others and an intention to assist in the 
commission of the primary offense. There is no evidence here that the Clintons had 
any such knowledge or intent. 

And I underscore the point that they made. 

Therefore, pending the results of the criminal case, it is recommended that no fur- 
ther resources be expended on the Whitewater part of this investigation. 

I would also like to ask, Mr. Chairman, unanimous consent that 
the Committee make the report available to the press at the con- 
clusion of this hearing. If there are confidentiality concerns, then 
I would request that the Chairman and the Ranking Member and 
their Counsels meet with the appropriate officials to develop a 
process which can allow the report to be made public. 

We should pay careful attention to the key phrase of that conclu- 
sion: No evidence, no knowledge, no liability. The bottom line of 
this report points to one thing. No motive. While this report does 
not necessarily constitute the final word on WTiitewater, no one has 
disavowed its findings which indicate that there’s no reason for the 
Clintons to have covered up, obstructed, misled, delayed, or been 
anything less than forthright and cooperative. 

Without a motive, Mr. Chairman, there’s nothing to hold these 
conspiracy theories together, other than political or personal en- 
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mity against the President and the First Lady. And this leads me 
to my last point, and that is the most recent, outrageous accusa- 
tions made on national television against the First Lady by some 
of the Majority staff of this Committee. 

I commend you, Mr. Chairman, in refusing to engage in name- 
calling and for maintaining a basic level of respect of the First 
Family that is due them regardless of political party. And I also 
commend you, Mr. Chairman, for avoiding on Larry King, Tuesday 
night that you will — avowing rather that you will continue to oper- 
ate with the dignity for which you have been rightly praised. 

Yet that same night as you were making that avowal on Larry 
King’s show, Majority Counsel appeared on ABC News, and on 
Nightline, stating, and I quote him, “The First Lady’s fingerprints 
are all over the transaction which bank regulators said was fraud.” 

Mr. Chairman, the evidence in our possession leads us to no such 
conclusion, and it is certainly unfair to make any kind of conclu- 
sions before we’ve had a single day of hearings on the subject mat- 
ter. But perhaps the Majority staff has prejudged this matter with- 
out a hearing of a single witness to testify, in which case we should 
adjourn these hearings now and simply allow the staff to file its re- 
port, since they seem to feel there’s nothing to learn from any of 
these further hearings, especially if it is exculpatory. 

But if the Majority staff has gone beyond what the Chairman has 
concluded, and have wrongly represented the views of the Majority 
Members, then I hope that my colleagues will take this opportunity 
to correct those staff statements and to set the record straight. 

Mr. Chairman, you know that I have the highest respect for you 
as a colleague and a friend, and I certainly wish that I didn’t have 
to start off the new year on this note. But the Committee’s recent 
history leaves no doubt to this Member that we are no longer im- 
partial Senators serving on a Senate panel, but we have become 
players in the opening act of the 1996 Presidential campaign. Mr. 
Chairman, I will yield back my time to Mr. Ben-Veniste if any re- 
mains. 

The Chairman. Senator, with regard to the RTC report, we cer- 
tainly have no objection to asking that that be made part of the 
record. As it relates to its release, I believe that it has already been 
widely circulated, and if there is no objection, I will ask that it be 
released. As it relates to the findings contained in the report, I be- 
lieve that it is rather clear that it does not exonerate anyone, but 
only makes some determinations about whether pursuing possible 
litigation would be cost-effective. 

In addition, I would note that various witnesses were not avail- 
able, and more importantly, that key documents, documents that 
have just recently come into our possession, were not available to 
the RTC. As a matter of fact, I believe the report should be put 
out 

Senator Dodd. As you know, Mr. Chairman, there have been re- 
quests for the report and we have been told by the Committee that 
it could not be released. 

The Chairman. I believe at this time, given the wide circulation, 
whether officially or unofficially, that the entire report should be 
released. 

Senator Dodd. You understand my point, Mr. Chairman. 
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The Chairman. Certainly I do. 

Senator Dodd. A lot of accusations get made. Here is a $4 mil- 
lion report by a Republican law firm out there spending 2 years on 
it, and all these other accusations get made. Here's a report that 
says something else they concluded. It doesn’t end up in the public 
domain. 

The Chairman. It does. However, so that we remove that, and 
people will have to make their own judgments about what the re- 
port concludes and the basis for its conclusions, and I would indi- 
cate to you that there are reservations. And one of the things that 
I will ask is that we forward — and I’m certain that they already 
have the documentation that has recently come into our possession, 
but we will indicate to the RTC our hope that they would review 
this matter because the new documents give them additional infor- 
mation that they did not have. 

I believe there may be certain legal rights that they may have 
now that they didn’t have at that point in time. I don’t want to go 
further because that could be characterized as unfair to people, but 
we will ask them to examine whether this new documentation 
would provide them with the basis to make a recommendation to 
pursue some course of legal action for recovery. 

Let me also indicate that I am not suggesting against the First 
Family, but I do believe that there is some possibility of liability. 
I don’t want to go further, but I think we should make it part of 
the record, and we certainly will make it available. 

Let’s see. Senator Shelby and then Senator Bennett. 

OPENING COMMENTS OF SENATOR RICHARD C. SHELBY 

Senator Shelby. Mr. Chairman, thank you, and I appreciate you 
continuing with these hearings. 

Mr. Massey 

Mr. Massey. Good morning. 

Senator SHELBY. — how long were you working at the Rose Law 
Firm before you came in contact with Mrs. Clinton on a work 
project? 

Mr. Massey. Sir, I came to the firm for a few months in May 
1984. 

Senator Shelby. Was this 1984 when you came to the firm? 

Mr. Massey. I passed the bar and got on the letterhead in Au- 
gust 1984. 

Senator Shelby. 1984. 

Mr. Massey. And so the matter — the time records indicate that 
the first matter was in April 1985, so that would be approximately 
8 months. 

Senator SHELBY. About how many lawyers were in the law firm 
at that time in your best judgment? 

Mr. Massey. Forty, 45. 

Senator Shelby. Forty lawyers more or less? 

Mr. Massey. Forty-five. 

Senator Shelby. That’s partners, associates, and so forth? 

Mr. Massey. Yes, sir, total lawyers. 

Senator Shelby. What was the first matter that you worked with 
Mrs. Clinton on? 

Mr. Massey. I think this was it. 
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Senator Shelby. And this being the Madison Savings? 

Mr. Massey. Yes, sir, I’m sorry. The preferred stock issue with 
respect to Madison Savings & Loan, I believe was my first one. 

Senator Shelby. How did this come about? Did she ring you, 
come to your office, or you go to hers? 

Mr. Massey. Sir, as I’ve testified earlier, I would like to be more 
help on the chronology of the events, but I don’t recall precisely 
how that all worked. Whether I got called, whether she called me, 
whether she came to my office, whether I went to her office, I don’t 
have a recollection. 

Senator Shelby. When you worked with her, did you work under 
her supervision, so to speak? 

Mr. Massey. With respect to this, I would say technically, that’s 
correct. 

Senator Shelby. She was a partner, you were a new associate at 
that time; is that correct? 

Mr. Massey. Yes, sir. 

Senator Shelby. So in any law firm relationship like that, you 
have a partner that you are working with. In this case, was it Mrs. 
Clinton? 

Mr. MASSEY. Sir, as the time records indicate, and again, I have 
no reason to doubt them, Senator Shelby, there were other part- 
ners within my section on whom I think I relied for technical ad- 
vice. As you’ll see, I had conferences, and there were experts on 
statutory interpretation in my section, there were experts on Regu- 
lation D, various matters relevant to this issue. Mrs. Clinton was 
the billing attorney and had a relationship with me such that she 
needed to know what I was doing so she could be prepared to up- 
date the client at any time. 

Senator Shelby. She needed to know at all times what you were 
doing, did she not? You were a young attorney under her super- 
vision. She was the partner, and as you just said, the billing attor- 
ney, the one that billed out the money or the time to get the money 
back in the firm 

Mr. Massey. Sir, I’m fortunate enough to have 

Senator Shelby. — is that right? 

Mr. Massey. I would like to give you a bit more thorough an- 
swer. I’m fortunate to have clients with whom I have a billing rela- 
tionship, and I would say a lot of it depends on the matter and the 
lawyer working on it. Sometimes I’ll let a lawyer work, a senior as- 
sociate very skilled at a particular matter. I frankly don’t keep 
much track of them. Sometimes I’ll let him run. Sometimes I keep 
a pretty tight rein. 

Senator Shelby. During the time you were working on Madison 
under the supervision of Mrs. Clinton as a senior partner and the 
billing partner, how many times a week would you talk with her 
about what you were doing, or what she had you doing for Madi- 
son? 

Mr. Massey. Sir, I would like to give you specific numbers. I 
think the timesheets or the time in these memoranda shows that 
I had a number of conversations with her about the Madison mat- 
ter as I was working on it. 

Senator Shelby. And would you call it a substantial number of 
times? 
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Mr. Massey. The numbers are the numbers, sir. I mean 

Senator Shelby. What was your impression of Mrs. Clinton? You 
were a young associate, she was a partner, well-educated woman. 
Would you agree to that? 

Mr. Massey. Yes, sir. 

Senator Shelby. Was she detail oriented? 

Mr. Massey. Yes, sir. 

Senator Shelby. Was she — you’d say very bright? 

Mr. Massey. Yes, sir. 

Senator Shelby. A good memory? 

Mr. Massey. I would expect so. 

Senator Shelby. You would not expect 

Mr. Massey. She’s a very smart person. 

Senator Shelby. And very detailed? 

Mr. Massey. I would expect so, yes, sir. I would say I haven’t 
practiced with her enough to give you a definitive answer on that, 
but I think so. 

Senator Shelby. You worked with her for how long during this 
time under her supervision? 

Mr. Massey. Sir, my involvement 

Senator Shelby. A year or so? 

Mr. Massey. Less than that. I think my involvement began in 
April, and I think it tapered off after about December, so it was 
about 8 months. There was some time afterwards, of course. 

Senator Shelby. If the billing records that you keep referring to 
as the definitive thing here 

Mr. Massey. I have no reason to doubt them. They’re better than 
my memory. 

Senator Shelby. Billing records are basically definitive in any 
law firm, are they not, as far as you go back and you see what you 
have done, and what you did for whom? 

Mr. Massey. Yes, sir, that would be the place I would look. 

Senator Shelby. If the billing records showed that a person did 
about 60 hours of work over 15 months, including contacts with 68 
of a company’s executives, other lawyers in the law firm and State 
regulators, would you call that substantial work? 

Mr. Massey. Sir, that’s a — “substantial” relative to one of our 
large clients? 

Senator Shelby. Sure. 

Mr. Massey. Understand, this was never a large client of ours. 

Senator Shelby. This would not be minimal work. It’s not some- 
thing you’d brush aside, is it? 

Mr. Massey. I would prefer to say that the numbers are the 
numbers. In my own mind, it’s a significant amount of time. Is it 
substantial or minimal, I don’t really 

Senator Shelby. Thank you. Sure. So if Mrs. Clinton said that 
she didn’t spend any time to speak of on Madison, this would be 
contrary to the billing records, would it not? 

Mr. Massey. I’m not aware of all of her statements with respect 
to her matters 

Senator Shelby. But if she did say that? 

Mr. Massey. The records indicate she had some time 

Senator Shelby. The records speak for themselves, don’t they? 

Mr. Massey. Yes, sir. 


48 


Senator Shelby. The records show, as you have indicated, a sub- 
stantial amount of work for Madison Savings and billed by Mrs. 
Clinton; that's the record, isn't it? 

Mr. MASSEY. The record shows a number of hours that can be 
quantified. 

Senator Shelby. Last, you would think — your judgment would be 
Mrs. Clinton had an excellent memory for detail? 

Mr. Massey. I would expect so. 

Senator Shelby. Well, you worked with her. 

Mr. Massey. She's a very, very smart lady; very smart person. 

Senator Shelby. She asked good questions, tough questions, su- 
pervised you well? 

Mr. Massey. Yes, sir. My experience with her is she is a top 
drawer lawyer. 

Senator Shelby. Very detailed? 

Mr. Massey. Yes, sir, as are all top drawer lawyers. 

Senator Shelby. And an excellent memory? 

Mr. Massey. I would expect so. 

Senator Shelby. Thank you. 

The Chairman. Senator Bennett. 

OPENING COMMENTS OF SENATOR ROBERT F. BENNETT 

Senator Bennett. Don't we go to the other side, Mr. Chairman? 

The Chairman. No, we still have some time. 

Senator Bennett. Thank you, Mr. Chairman. 

Mr. Massey, you made an interesting comment which I want to 
follow up on. When pressed as to why the account came in, you 
said it is up to the client to say why they hired the firm. And the 
client, I suppose, here is ultimately Mr. McDougal; is that correct? 

Mr. Massey. Sir, I am not — I want to go back over a couple of 
points in my testimony. My contact was with John Latham, and 
when I asked him for the business, he said McDougal is the guy 
to decide. So my judgment would be yes, he was ultimately the 
owner of the institution, and he was the client. 

Senator Bennett. I’d like to read from The Los Angeles Times 
the first public statement of Mr. McDougal as to why he hired the 
firm, and I will try to be fair and read the entire relevant portion. 
Quoting from The Los Angeles Times, the matter first became an 
issue during last year's Presidential campaign when it was dis- 
closed that Hillary Clinton had represented the savings and loan 
in an appeal for favorable action by the State Securities Commis- 
sioner, an appointee of her husband, the Governor. What had not 
been previously reported was McDougals’ explanation for hiring the 
Governor's wife. He provided this account in a recent interview 
with the Times. 

Early one morning about 9 years ago, McDougal answered a knock at his office 
door from a winded and sweating Clinton, out on one of his morning jogs. Clinton 
was then struggling to retire campaign debts and to make ends meet on his 
$35,000-a-year salary. The Governor expressed concern about his family’s financial 
condition and told McDougal that “things were tight,” requesting that the savings 
and loan send some business to Hillary Clinton through her law firm. 

“I asked him how much he needed, and Clinton said ‘about $2,000 a month,”’ 
McDougal said. Later that day, the Madison Guaranty owner said, he directed an 
S&L executive to immediately put Hillary Clinton’s Rose Law Firm on retainer for 
that amount. 
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“I hired Hillary because Bill came in whimpering they needed help,” McDougal 
told The Times. He said he had no specific legal work in mind when he hired Hillary 
Clinton. 

McDougal said he recalled the event vividly because he was so uncomfortable in 
the meeting — not over the retainer issue, but because throughout that morning con- 
ference, Clinton sat sweating in McDougal’s new leather desk chair, an expensive 
gift from his wife. 

There is no dispute that Hillary Clinton subsequently went on retainer for Madi- 
son Guaranty at $2,000 a month. But White House Press Secretary Dee Dee Myers 
said Clinton never sought business for his wife. 

“The President had nothing to do with it,” Myers said. “He never solicited busi- 
ness for the Rose Law Firm or his wife. This never happened.” 

So we have a dispute as to whether Mr. McDougal is telling the 
truth, but Mr. McDougal at least is on record with reporters from 
The Los Angeles Times as saying he made the retainer because Mr. 
Clinton requested it. 

Now, Mr. Massey, as the newspaper report states, there’s no dis- 
pute that the retainer was paid? 

Mr. Massey. No, sir. 

Senator Bennett. And the billing records that I have seen and 
have focused on have said that that portion of the retainer that 
was charged directly to Mrs. Clinton’s billing hours was approxi- 
mately $7,200. I’ve added that up before. We don’t need to take the 
time to add it up again. I think it’s still going to add up the same 
way it has; $2,000 a month for 15 months comes to $30,000. 

From the billing records I have seen, $7,200 is the highest figure 
out of that $30,000 attributed to any one individual. I added up 
that which was attributed to you, and it is about $5,500. The two 
of you clearly dominate. After that, there are other lawyers who 
have lower amounts, but the number one amount is $7,200 out of 
$30,000, and not 60 hours out of 3,500 hours, but $7,200 out of 
$30,000, and in your case, $5,500 out of $30,000. Between the two 
of you, you come close to 50 percent of the total billings. 

I see you’re scrambling around here. Is this — I don’t want to try 
to leave an impression that’s not true. I want to establish, is it, in 
fact, true that roughly 50 percent of the time billed for this retainer 
was put in by either you or Mrs. Clinton? 

Mr. Massey. I haven’t looked at the numbers so I trust your 
math, trust it is probably better than mine. The only thing that 
rung a bell in my mind was the reports we’ve now received, I think, 
a total fee of $21,000. 

Senator Bennett. Of $21,000 

Mr. Massey. Some of the retainer ultimately was returned. 

Senator Bennett. OK. So the $7,200 for her constitutes a third 
of the total billed? 

Mr. Massey. Yes, sir. 

Senator Bennett. The largest amount billed by any attorney. 
Well, I just have one observation, and I appreciate the Chairman’s 
indulgence. 

At the time this deal was made, no one thought Mr. McDougal 
was a crook. At the time the retainer was accepted, no one thought 
that this deal was going to go sour or that Mr. McDougal was going 
to be in the kind of legal trouble he’s in. This is a legitimate deal 
with a legitimate client. The rainmaker presumably is Mrs. Clinton 
and to me, it’s logical that Mrs. Clinton would do most of the work 
and bill most of the time. 
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And I have the suspicion, watching the replay of the tape that 
Senator Mack put up, that some very bright political consultant 
after the fact recommended that you try to downplay Mrs. Clinton’s 
involvement here and pretend that it wasn’t as big as it really was 
because now we know that McDougal is a crook, and we don’t want 
Mrs. Clinton to look like she had anything to do with him. 

If I had bedn advising the Clintons on the case, I would say at 
the time the deal was made, it was a legitimate client and a legiti- 
mate deal and she did legitimate work for it and she’s not about 
to apologize for it. And I think somebody led her astray and caused 
her to say statements that are currently now coming back in the 
kinds of journalistic attack that she’s seen. 

Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Massey, in terms of the number of hours 
put in, you were by far the lead attorney on these Madison matters 
that you dealt with, not the billing, the number of hours; is that 
correct? 

Mr. Massey. Sir, with respect to the broker-dealer and preferred 
stock issues; as you know, there were six matters in all 

Senator Sarbanes. But with respect to the matters on which 

Mr. Massey. — but with respect to these two matters, I’m sure 
that’s true. 

Senator Sarbanes. Of course, you billed at a much lower rate? 

Mr. Massey. That’s right. 

Senator Sarbanes. You were a first-year; right, first-year or sec- 
ond-year associate? 

Mr. Massey. First year. I think I was billing at, according to the 
records, $65 an hour. 

Senator Sarbanes. Senator Moseley-Braun. 

Senator Moseley-Braun. Thank you very much, Mr. Chairman. 

Mr. Massey, I don’t know if this question has been asked or not, 
I don’t think it has, but as a junior associate, your billing rate was 
a lot less than Mrs. Clinton’s; is that not correct? 

Mr. Massey. Senator, according to the records, hers was approxi- 
mately $120 during this time period and mine was approximately 
$65. 

Senator Moseley-Braun. So the dollar numbers wouldn’t exactly 
work out, if you both billed the same amount in dollars, that would 
represent a lot less work on her part than on yours; is that correct? 

Mr. MASSEY. That would be the math, yes, ma’am. 

Senator Moseley-Braun. According to the billing records, on the 
two matters on which you both worked, the stock offering and the 
joint partnership, which were the two that you both worked on to- 
gether among these, according to that, you put in some 75.4 hours, 
and Mrs. Clinton put in 18.5 hours; is that correct? 

Mr. Massey. If that’s what the records say, ma’am. I’m not look- 
ing at them now. That sounds about right. 

Senator Moseley-Braun. So really, on the issues that you both 
worked on together, you put in four times the number of hours and 
a great deal more time? 

Mr. Massey. Yes, ma’am. 

Senator Moseley-Braun. And so, I guess it’s kind of difficult to 
ask you about the analysis of the time records because Mr. Clark, 
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who actually was involved with these records hasn’t been allowed 
to testify today, and he really is in a better position to analyze the 
numbers of who did what and when; would you agree with that? 

Mr. Massey. Can I say something? There was an exchange a 
minute ago that, just for the record, there was an implication — I 
don’t remember how it came about — that Ron’s presence, the man- 
aging partner of my firm’s presence was somehow improper. And 
just for the record, I want the Committee to know Ron is here at 
my request. He and I discussed this. We wanted to make every — 
we knew that the records had just come out. We knew that they 
might become an issue, and we wanted to make him available to 
answer questions that I couldn’t answer because we want to help 
you get to the bottom of all these things. So Ron is here represent- 
ing the Rose Firm to help answer questions, and that’s the only 
motivation as far as I’m concerned 

Senator Moseley-Braun. In your mind, he would be helpful to 
this Committee in its work if he were to testify, at least to answer 
our questions that you can’t answer? 

Mr. Massey. I’m not saying that — I’m not the Chairman of the 
Committee and you have your agenda and you want to cover some 
issues today. I just wanted to say that Ron was here so that we, 
as the Rose Firm and we are the only two partners here who are 
partners of the Rose Firm, that we could between the two of us an- 
swer any questions you might have. I think we are both still avail- 
able to do that. Now, if you choose to avail yourself of us or not, 
that’s your choice. 

Senator Moseley-Braun. Mr. Ben-Veniste. 

Mr. Ben-Veniste. I will say that we have had something to do 
with that process. Two days ago we began to make the request that 
Mr. Clark be added to the panel. And since Mr. Clark was willing 
to come to Washington, we thought it would be a good idea and 
have had an interchange which Senator Moseley-Braun probably is 
not aware of as between the Minority and the Majority staff on this 
issue. 

Senator Moseley-Braun. That’s good. I just want to ask one 
final question of Mr. Massey, and it goes to the question of “signifi- 
cant amount of time,” what was or was not a significant amount 
of time, and certainly that is, when you put the word “significant” 
in, you’re talking about a judgment in many instances 

Mr. Massey. Yes, ma’am. 

Senator Moseley-Braun. — a value judgment or subjective judg- 
ment. But in your own mind, would you say that you put in a more 
significant amount of time than Mrs. Clinton on this issue? 

Mr. Massey. Sure, that is what the records show, on these two 
issues. 

Senator Moseley-Braun. Thank you. 

Mr. Massey. I have not disputed, Senator — and I think the bill- 
ing records again are indicative that I did most of the work, and 
it’s my opinion that I did all of the really substantive work or sub- 
stantially all of it. 

Senator Moseley-Braun. Thank you very much, Mr. Massey. 

Mr. Ben-Veniste. Thank you, Senator. 

Mr. Massey, allow me just a moment. 
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A statement was made about Mr. McDougal not being a crook at 
the time that the Rose Firm was asked to represent the bank, and 
I have the highest respect for Senator Bennett, as Senator Bennett 
knows. Mr. McDougal has been acquitted once, and he is presently 
under indictment. I think it's probably a better idea not to so refer 
to individuals in that circumstance, again, with the prejudgment. 

Senator Bennett. I accept the judgment, and I thank Counsel 
for it. 

Mr. Ben-Veniste. Thank you, sir. 

With Judge Hale who had been referred to somewhere as a 
crooked judge, he had pleaded guilty to two felonies, so perhaps, 
that description would be appropriate in that case. 

But let me get back to the issues of this representation. And we 
have done some math, $2,000 a month retainer — and as you men- 
tioned, a portion of that was returned to the bank — divided by 40 
or so lawyers at the Rose Law Firm would come to about $50 per 
lawyer per month. 

You have indicated that, in your view, and I guess Mr. Clark 
could speak to that more authoritatively, that this was not either 
a big client or a big matter in the relative scheme of things at the 
Rose Law Firm back 10 years ago? 

Mr. Massey. No, sir. They were a relatively minor client. 

Mr. Ben-Veniste. And according to my math, Mrs. Clinton spent 
about 15 hours or so in connection with the securities matters, and 
you spent something like 85 hours. Have you done that arithmetic 
to total up the 

Mr. Massey. Sir, I haven’t. 

Mr. Ben-Veniste. Well, that’s the math that we’ve done to try 
to put this into some perspective. 

And with respect to the issues of who wrote the letter to Beverly 
Bassett Schaffer, you indicated that you believe Mrs. Clinton prob- 
ably reviewed the letter. Is there any question about who wrote the 
letter? 

Mr. Massey. No, sir, I believe I wrote it. The first one to seek 
approval for the preferred stock issue, yes, sir, I wrote that. 

Mr. Ben-Veniste. No question about that; A, it is completely ap- 
propriate to have written such a letter 

Mr. Massey. I have so testified and represented that to the regu- 
lators, I wrote that letter. 

Mr. Ben-Veniste. And B, with respect to Mrs. Clinton’s input or 
supervision, you were a first-year associate. She was the partner 
in charge of the matter in connection with, liaison with the client 
as billing partner, completely inappropriate in your view for you to 
have put her name on the letter? 

Mr. Massey. I believe I put it on there because she was the bill- 
ing partner. 

Mr. Ben-Veniste. In addition to the preferred stock and related 
matter of whether the bank would get a broker-dealer license to be 
able to engage in these transactions from Mr. Massey, you said 
that there were other matters or it’s been brought to your attention 
that there were other matters that the Rose Law Firm was han- 
dling. Do you know how many different lawyers were handling 
matters that accumulated this $21,000 in bills? 

Mr. Massey. Sir, I could tell you with some time. 
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Mr. Ben-Veniste. Who were the lawyers that you can identify? 

Mr. Massey. Besides myself and Mrs. Clinton? Tom Thrash. It 
appears that there were entries for Herb Rule. Sir, if you’ll bear 
with me, I can do that. 

Mr. Ben-Veniste. Sure. 

Mr. Massey. Dave Thomas, Gary Speed, Gary Garrett, Rick 
Donovan, several paralegals. That looks to be it. 

Mr. Ben-Veniste. Now that’s about seven lawyers, and then a 
bunch of paralegals as well? 

Mr. Massey. Right. 

Mr. Ben-Veniste. There have been many statements made in re- 
cent days outside the walls of this hearing room relating to wheth- 
er Mrs. Clinton was involved in a transaction known as Castle 
Grande. Are you in any position to testify about whether the billing 
records reflect involvement by Mrs. Clinton in the Castle Grande 
transaction? 

Mr. Massey. No, sir. 

Mr. Ben-Veniste. And I take it, again, Mr. Clark would be the 
best person from the firm now to address that issue? 

Mr. Massey. Sir, I don’t know if he would be prepared to testify 
to those matters either. I just know that I’m 

Mr. Ben-Veniste. That you’re not? 

Mr. Massey. — that I’m not your man. I’m happy to help, but 

Mr. Ben-Veniste. With respect to the other matters that were 
ongoing during the course of this representation, there were two 
regulatory matters, were there not? 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. One involving the question of whether certain 
land was considered within a county that had a requirement that 
no liquor could be sold and a county that would permit the sale of 
liquor? 

Mr. MASSEY. You know more about it than I do, sir. Again, the 
time entries 

Mr. Ben-Veniste. And that’s an issue that’s reflected in the time 
entries but about which you are not the best Rose Law Firm wit- 
ness to provide the testimony? 

Mr. Massey. No, sir. 

Mr. Ben-Veniste. Now with respect to the other regulatory mat- 
ter that’s reflected in Mrs. Clinton’s billing, there’s something to do 
with whether this particular property could be considered in some 
sense a utility for purposes of water and sewer. Are you in any way 
able to answer our questions relating to the firm’s representation 
on those issues? 

Mr. Massey. Sir, I have no personal knowledge of that matter. 

The Chairman. Senator Mack. 

Senator Mack. Thank you, Mr. Chairman. 

Mr. Massey, I would like to focus back on this conversation that 
Mrs. Clinton had with Beverly Bassett Schaffer. The records show 
that Mrs. Clinton had that conversation with Ms. Bassett, who was 
the Arkansas Securities Commissioner, and again a Clinton ap- 
pointee, and that conversation, as I understand it, took place the 
day before the additional request for Madison stock offer was sent 
by the Rose Firm. 
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Mrs. Clinton’s characterization of that conversation, and I am 
quoting now from an interrogatory response to the RTC when she 
said, “I may have made one telephone call to the Arkansas Securi- 
ties Department to find out to whom Mr. Massey should direct any 
inquiries regarding an S&L matter. I do not remember to whom I 
spoke.” 

I think most people today conclude that that conversation took 
place with Beverly Bassett Schaffer, but beyond that she does not 
recall any conversations about Madison’s financial condition with 
State regulators. Did Mrs. Clinton tell you to address the letter to 
Handley? 

Mr. MASSEY. I don’t believe so. I don’t believe so. I don’t know. 

Senator Mack. I mean the question of who to address the letter 
to is a pretty straightforward 

Mr. Massey. Sir, it’s 11 years ago. She could have 

Senator Mack. Let me finish my comment. I wasn’t trying to be 
critical of your response. What I was saying is it’s a fairly straight- 
forward question, who specifically should receive a letter. It is a lit- 
tle surprising to me, frankly, that the billing partner would be 
making that kind of a call. Frankly, if that was happening in my 
office, I’m sure that probably one of my staff folks would be asking 
one of the interns to make that kind of a phone call, so it doesn’t 
make a lot of sense to me that that was the purpose of the call. 
And all I’m trying to lay out here is it seems to me there must have 
been some other purpose for her making that call. Do you remem- 
ber anything again with respect to that phone call? 

Mr. Massey. Sir, I testified earlier, I don’t remember being on 
the call. It’s possible, but I don’t have a time record that shows 
that. It’s not uncommon to let an agency or regulatory body know 
that you have an application in the mail. Just sort of a heads-up, 
let them know that it’s coming. 

Senator Mack. Let me start specifically with you. Were you con- 
cerned at all about Mrs. Clinton calling, making that kind — or 
making a phone call to the commission, again given — I gather that 
she had some concerns and I think she maybe voiced those about 
the impression of the impropriety of making that kind of a call to 
someone her husband had appointed to that position. 

Mr. Massey. Again, I’m not sure I was a party to the call, but 
I don’t remember having any concern about it. 

Senator Mack. Today you would not have any concern about 
that? 

Mr. Massey. I probably, I probably would interpose a lawyer. 

Senator Mack. I’m sorry? 

Mr. Massey. Yes, I probably would. Personally, I would not want 
the appearance of any — not even for there to be a question about 
whether or not there was any influence on it. 

Senator Mack. I think most people would agree with that. 

Mr. Massey. I wouldn’t consider it a matter of ethics. I just 
would not want to put the regulator on the spot. I think the reac- 
tion the regulator has when you try to use political influence often- 
times is that it backfires on you. I wouldn’t want it to backfire. It 
wouldn’t serve the client’s interest. 
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Senator Mack. It seems to me that Mrs. Clinton wouldn’t want 
to subject herself to a question of impropriety based on a phone call 
strictly to find out who to address the letter to. 

Mr. Massey. Sir, I wasn’t — I wish I could help you. I hear what 
you’re saying. 

Senator Mack. Again, back to the question about her name ap- 
pearing on the letter, is it common that associates would have the 
billing partner’s name on all letters? Give me a sense about wheth- 
er this was a usual practice, unusual practice. I mean again, just 
so — there are those of us who are skeptical, again, as to why her 
name would appear, why she would be making a phone call, all 
really kind of sending that subliminal message that this is an im- 
portant issue for me, so I’m trying to get a sense of is it common? 
Did associates put the billing partner’s name on letters that they 
sent out? And if we went back through records, is that what we 
would find? 

Mr. Massey. Well, it’s a — the answer to that is, was it common? 
I would say that with respect to this — now again, I’m testifying as 
to why I did something 11 years ago, so this was our first matter 
with this client, and she was the billing attorney. And in my mind, 
it would be appropriate to show that we have done this, we have 
taken this first step as an associate. I would have routinely in- 
cluded the billing partner’s name on the first letter written on the 
first engagement for this client, and without regard to who that 
partner was. 

Senator Mack. Do you recall any discussions at that time about 
whether that itself would be some impropriety? 

Mr. Massey. No, sir. 

Senator Mack. Again, you were fairly strong a minute ago about 
your feeling that she shouldn’t make that call. What is the dif- 
ference between having made that call and putting her name on 
that letter? Isn’t there some kind of implication there by her name 
being on the letter, this request to the Commissioner? 

Mr. Massey. You obviously have one. I mean you take a 

Senator Mack. No, I’m really asking you that. I’m really not try- 
ing to be that judgmental. 

Mr. Massey. I can only tell you what I think I was thinking 
when I put her name on the letter, which was 

Senator Mack. I understand that, but I’m now trying to ask you 
again — you gave me a fairly strong opinion about the phone call, 
that really that was something that shouldn’t have been done. 

Mr. Massey. No, I think I said I would have interposed some- 
body just to protect everybody’s interest. 

Senator Mack. All I’m asking you is what is the difference? Why 
would you have any less concern about the actual letter that goes 
to the Commissioner appearing to be a letter that’s coming from 
Mrs. Clinton? 

Mr. Massey. Can’t argue. That’s a fair point. 

Senator Mack. If you had to do it over again, do you think you 
would not have her name on that letter? 

Mr. Massey. I wish I had it all to do over again, but maybe not. 

Senator Mack. Thank you, Mr. Chairman. 

Mr. Massey. I’m trying to be candid with you. 
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Senator Mack. No, I understand that. And I am merely asking 
for information based on my own lack of knowledge, frankly, so I 
thank you for your input. 

The Chairman. Let me see in the few minutes that are left if we 
can’t touch on something. We have passed down to Counsel, I think 
you have it, an RTC, Office of Inspector General, Office of Inves- 
tigation Report, and this was an interview conducted on July 16, 
1995, of John Latham, you have it in front of you, don’t you? 

Mr. Massey. Yes, sir. I see it on the screen. 

The Chairman. OK. Now, Mr. Latham described you met while 
you were giving instructions. You indicated, and I think this may — 
would you start with the third paragraph, read with me if you 
would: “Latham said that at one time, date not recalled, James 
McDougal suggested that Madison Guaranty use Rose for some of 
the legal work at the institution.” Do you read that? 

Mr. Massey. Yes, sir. 

The Chairman. It then goes on and says, “Latham said that” — 
this is Latham saying this — “'McDougal had friends over there, he 
suggested we use them.’” And then it goes on, “Latham said when 
asked who the friends were that it was Hillary Rodham Clinton 
and others.” So when we ask you, are you responsible for bringing 
the business, and you said I don’t recall, would this not comport 
with the fact that really you did not have anything to do with 
bringing in the business? 

Mr. Massey. Pretty strong. It’s pretty strong. 

The Chairman. Pretty strong that your friend, Mr. Latham, did 
not go there and say, “Hey, give this business because I have a 
friend, Mr. Massey,” right? 

Mr. Massey. I have no reason to argue with this. 

The Chairman. Right. This statement is made by Mr. Latham. 

Mr. Massey. Yes, sir. I’ve never seen it before, but 

The Chairman. OK. So this would comport with what you said. 
You would like to take credit if you bring in business into the com- 
pany you work for or the law firm, and that’s understandable as 
a young partner. But you had no real recollection of that really 
being the case, did you? 

Mr. Massey. No, sir. That’s been my testimony. 

The Chairman. If you read on, it says, “Massey said that he also 
was familiar,” let’s be fair, “with a Rose attorney.” 

Mr. Massey. Mr. Chairman, I think that should be “Latham 
said.” 

The Chairman. That’s right. “Also was familiar with a Rose at- 
torney, Richard Massey, with whom he attended college,” and that 
comports with your memory, “at the University of Central Arkan- 
sas. Latham said that he did not specifically recall the manner by 
which Rose was paid.” He didn’t even know the manner in which 
it was paid. He wasn’t the guy who brought in the business, “but 
knew that at some point,” so at some point he finds out that the 
first retainer that he heard about was $2,000 a month. “Latham 
said that he did not know who the billing attorney at Rose was.” 

Senator Sarbanes. 

Senator Sarbanes. Mr. Massey, I suggest that you go on and 
read the next paragraph, or let me read it to you. “Latham said 
that he recalled Rose working on only one matter for Madison 
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Guaranty. He said that the issue Rose worked on concerned a 
broker-dealer operation that was purchased by Madison. He said 
that he recalled that Rose worked either on the acquisition of the 
broker-dealer operation, or on legal aspects of the acquisition after 
it had been done. Latham said that Massey worked on the matter 
because he had specifically asked for him to do so. Latham could 
not recall any specifics of what the services performed by Rose in 
the matter were, except that he did recall one occasion when he 
and Massey met with Beverly Bassett of the Arkansas Securities 
Department.” And so apparently your friend Mr. Latham did ask 
that you work on the particular matter. 

The Chairman. If I might ask you to suspend, and hold the clock. 
I say to my colleague, and I beg your indulgence too, in terms of 
who got the work, given the statements in the quotes by Mr. 
McDougal, given the statements which Senator Bennett alluded to, 
given the statements by Mr. Latham who indicated how this busi- 
ness came and how he was told about it, it is quite clear, and that's 
the point this Senator wanted to make, that Mr. Massey was not 
the person who originated this business. 

Mr. Latham wasn't even aware of the retainer agreement, which 
further supports this. It comports with the memory of Mr. Massey, 
who says well, I don't recall being responsible for bringing in the 
business. And I think with some clarity, we have a duty to deter- 
mine who was responsible for bringing this business in. 

Now as it relates to what junior associate handled day-to-day 
matter and under whose supervision, we'll look to the records and 
we take Mr. Massey's testimony, but I was not contesting the fact 
that Mr. Massey did substantial work, as well as what the record 
indicates with respect to other attorneys. I thank my colleague for 
giving me the opportunity to make that observation, and I would 
ask that we put the clock back and give you whatever additional 
time you want. 

Senator Sarbanes. Mr. Chairman, the observation is important 
because no one has contested that Mr. Massey is the one who did 
all the work. It's important because Latham said Massey worked 
on the matter because he had specifically asked for him to do so. 

The Chairman. I don't think that there’s any 

Senator Sarbanes. You had Mr. Massey there at the table think- 
ing that his friend Mr. Latham didn't respond to his plea to get 
some work, and here we see clearly in the next paragraph that 
Latham did exactly that, according to this statement, at least. 

The Chairman. Well, it certainly doesn’t go to the issue of who 
brought in the work, and clearly given at least two of the state- 
ments, one made by Mr. McDougal, the other by Mr. Latham taken 
by a Federal investigator, it's quite clear that Mr. Massey was not 
the source of, or the origin of the Rose Law Firm being retained. 

Senator Sarbanes. Senator Simon? I don't think that is clear, 
Mr. Chairman, but we 

Senator Simon. Mr. Chairman, first of all, we are talking about 
what happened 11 years ago, and Mr. Massey, and I don't say this 
disrespectfully, in his responses to Mr. Chertoff used over and over 
and over again the words, “I don’t recall.” We spend an inordinate 
amount of time here asking people for details of what happened 11 
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years ago or phone calls made 2 V 2 years ago, and “I don’t recall” 
is an answer legitimately given by people over and over again. 

And I think the point made by Senator Dodd about how much 
time we’re spending on this, the almost $30 million, is worthy of 
repeating. He mentioned that we’ve had one hearing on Medicare 
this session. I asked my staff to find out how many hearings we 
had on health care in the Congress 2 years ago. We’re approaching 
as many hearings on this as we had on the fact that 41 million 
Americans don’t have health care. 

You know, we have to at some point get some sense of priority 
in this business. We are not U.S. Attorneys, we haven’t been ap- 
pointed the Special Counsel. At some point we have to say what 
really is our business in responding to the wishes of the people and 
the needs of the people of our country. What are our needs here 
and what should we be doing? I think we’ve lost some sense of per- 
spective. 

I would also like to enter into the record, Mr. Chairman, a letter 
that came to me, and I assume came to all Members of the Com- 
mittee. It is a letter from David Kendall, the attorney for Mrs. 
Clinton. Let me just read the first paragraph: 

An article in yesterday's Washington Post suggests that the recently discovered 
Rose Law Firm billing records “may contradict” Mrs. Clinton’s sworn statements to 
the RTC. This innuendo is wholly false. Mrs. Clinton has accurately described her 
limited work on the law firm’s representation of Madison Guaranty, and the billing 
records confirm her previous statements about that work. 

And then the letter goes into substantial detail. I will not read 
the detail. 

Much of the question, Mr. Massey, here is regarding preferred 
stock that might be issued by the savings and loan. 

Mr. Massey. Yes, sir, that’s correct. 

Senator Simon. So that we get some sense of perspective again, 
at this point savings and loans nationally were in some trouble; is 
that correct? 

Mr. Massey. Yes, sir, that would be my understanding of the 
background. 

Senator Simon. Isn’t it true that the Federal Government, in 
order to protect the taxpayers, was encouraging savings and loans 
to build up their equity so that there would be less risk for the tax- 
payers of the country? 

Mr. Massey. Absolutely. 

Senator Simon. So we are not talking about some kind of sleazy 
deal that was unethical that might hurt the taxpayers of the coun- 
try; is that correct? 

Mr. MASSEY. Absolutely, yes, sir. Had we been successful in rais- 
ing $3 million or $5 million for the institution, I can’t project they 
wouldn’t have failed, but I expect that you could sure argue that 
or you could argue that the losses of the taxpayers would have 
been reduced. 

Senator Simon. And I thank you for that answer. 

Now in an interview with you on October 4, 1994, the Office of 
Inspector General of the FDIC states: “Massey recalled attending 
one meeting with the ASD,” that’s the Arkansas Securities Depart- 
ment, “concerning the preferred stock or broker-dealer issue. John 
Latham and Charles Handley attended the meeting but he does not 
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believe Hillary Clinton was at the meeting.” Why wasn’t Hillary 
Clinton at the meeting, do you recall? 

Mr. Massey. No, sir. 

Senator Simon. But could it have been that she felt that might 
be going beyond the bounds of what she should be doing as the wife 
of the Governor? 

Mr. MASSEY. You would have to ask her why she didn’t attend 
but certainly that would be a possibility. 

Senator Simon. Yes, in this whole operation, and you spent more 
time on this than any other member of the firm, did she do any- 
thing at any point that at that time you felt was unethical? 

Mr. Massey. No, sir. 

Senator Simon. And then in regard to the questions about the 
billing attorney that have been raised here several times, the per- 
son who can answer those questions is Mr. Clark; is that correct? 

Mr. Massey. He would have more knowledge than I do, sir. 

Senator Simon. All right. I thank you, Mr. Massey. And thank 
you, Senator Sarbanes and Mr. Chairman. I yield the balance of 
my time to Mr. Ben-Veniste. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. I yield to Mr. Ben-Veniste. 

The Chairman. Mr. Ben-Veniste. 

Senator SARBANES. Mr. Chairman, I ask that these interviews of 
Mr. Massey we discussed be entered in the record. 

The Chairman. So ordered and we’ll have 

Senator Sarbanes. There are two of them as I understand it. 

The Chairman. We’ll have Mr. Latham’s interview also entered 
into the record at the same time. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. Thank you, Mr. Chairman. 

With respect to the billing records as regards Mrs. Clinton’s tele- 
phone conversation with Mrs. Bassett Schaffer, I would like you to 
turn your attention to the billing records that reflect April 29, 
1985. 

Mr. Massey. That’s DKSN 028934? 

Mr. Ben-Veniste. 43. It’s in the printout. 

Mr. MASSEY. Excuse me. OK. Yes, sir, I’m there. 

Mr. Ben-Veniste. So that’s 43. Are you with me? 

Mr. Massey. Yes, sir, I’m with you. 

Mr. Ben-Veniste. There have been statements made outside the 
walls of this hearing room that suggest that Mrs. Clinton spoke for 
1 hour on the telephone with Mrs. Bassett Schaffer. If you will look 
at the billing record for that telephone conversation, are you able 
to say how much time Mrs. Clinton spent on the telephone with 
Mrs. Bassett Schaffer? 

Mr. Massey. There really are two entries there, sir. There is the 
conference with Ms. Bassett and then there is a conference with 
me, and I couldn’t tell you today how you would allocate that 1 
hour of time. 

Mr. Ben-Veniste. So there are two things that comprise an hour, 
and on the basis of looking, unless you have a recollection of how 
much time you actually spent with Mrs. Clinton that day discuss- 
ing this matter, the total amount of time on that matter spent by 
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Mrs. Clinton that day would be an hour, including the time she 
spent on the phone with Mrs. Bassett Schaffer; correct? 

Mr. Massey. I don't have a recollection of how much time I spent 
with her that day. 

Mr. BEN-VENISTE. It’s 11 years ago, and we understand that that 
would be very unusual for you to have such a detailed recollection, 
but we have Mrs. Schaffer's — Bassett Schaffer's statements with 
respect to that telephone conversation, and if I may be permitted 
to, I would read from page 8 of the transcript of a CNN interview 
given by Mrs. Bassett Schaffer, and I would hope that this Com- 
mittee would deem it advisable to take her deposition and to call 
her before the Committee so that we may have her recollections. 
She said was there any — in response to the question: 

Question: Was there ever any direct contact by Hillary Clinton with your office? 

Answer: She made one telephone call early in the process, probably sometime 
after we had received their letter but before I wrote my letter to the Rose Law Firm. 
And it was perfunctory, very brief, nonsubstantive conversation, basically consisting 
of “we’ve sent something out there, we have a letter, who should we work with.” 

That was Mrs. Bassett Schaffer's response. 

And similarly with respect to the statement with respect to the 
appropriateness of raising funds for the bank through a stock offer- 
ing, Mrs. Bassett Schaffer was asked this question, also at page 8: 

Question: Whitewater allegation number two, that Beverly Bassett Schaffer as 
Arkansas’ top banking regulator approved what news reports have repeatedly de- 
scribed as “novel” financing to help Madison Guaranty, a proposal by Hillary Clin- 
ton’s Rose Law Firm to sell preferred stock? 

Answer: Selling stock to raise capital is done every day. I can’t imagine suggesting 
that it’s a novel proposal to issue stock to raise capital. In fact 

By the questioner, Mr. Camp: 

Question: In fact, documents show Federal regulators knew about the stock sale 
proposal and hoped it would save Madison from collapsing. 

Answer: It wasn’t unusual at all. I mean, in the national network of thrifts, you 
would find a lot of stock savings and loans 

And it goes on. 

Does that comport with your understanding of the appropriate- 
ness of the transaction? 

Mr. Massey. I have testified, sir, earlier that it is my impression 
that has sort of been refreshed by going through the time records 
that I think the Federal regulators even recommended that the 
S&L issue preferred stock. It was clearly the cash — cash capital is 
the best capital for a thrift. 

Mr. Ben-Veniste. Let me ask one final question if I may with 
respect to the issue of which came first, the chicken or the egg, in 
connection with the Rose Firm's representation of Madison. You 
had your conversations with Mr. Latham as you’ve described, and 
you pitched the Rose Law Firm to Mr. Latham as being an appro- 
priate firm to handle the securities business that you were provid- 
ing advice on. 

Mr. Massey. Yes, sir. 

Mr. Ben-Veniste. Now prior to the time that you did that, had 
you heard anything about the Rose Firm being retained by the 
Madison Bank in connection with these matters? 

Mr. Massey. No, sir. 

Mr. Ben-Veniste. And so the very first billing record reflecting 
anything done for the Madison Bank appears to be a meeting be- 
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tween Mr. McDougal, yourself, and Mrs. Clinton. Do you remember 
that? 

Mr. Massey. No, sir, at this — the time records show a meeting 
with — a conference. Now that could have been a telephone con- 
ference, with McDougal and Latham, and then if you will see, my 
entry on the same day— just want to focus on the records because 
ril tell you, they’re better than my memory. It says, “Research on 
preferred stock offering, conference with John Latham, conference 
with Hillary Rodham Clinton.” 

Now, I didn’t have a conference or meeting. As I have testified 
and have consistently testified for 4 years, I don’t think I have ever 
met Jim McDougal, so there was a meeting apparently that in- 
volved Mr. McDougal, according to the time records — I’m not per- 
sonally aware of it — that I didn’t attend. 

Mr. Ben-Veniste. And presumably that was when the firm was 
retained. The very next item has to do with your work on the secu- 
rities matter. 

Mr. Massey. That appears to be the sequence. 

Mr. Ben-Veniste. So there was no lapse of time whatsoever be- 
tween any initial or seminal event relating to the retention of the 
law firm and your direct involvement in the matter? 

Mr. Massey. There’s no lapse of a day of time. Now, leave it to 
speculate as to what time of day, but 

Mr. Ben-Veniste. What time of day 11 years ago something hap- 
pened, yeah, I agree with that. 

The Chairman. Well, before I give it to Mr. Chertoff, let’s go over 
something quite clearly, because we all can do this at times. 

You never met Jim McDougal? 

Mr. Massey. Never met Jim McDougal. 

The Chairman. You have no reason to believe what Mr. Latham 
said in his affidavit or in his statement that he gave to the inves- 
tigators, that Mr. McDougal said there are friends over there and 
wants to give them business? 

Mr. MASSEY. I believe John Latham is an honest guy, and if he 
said it, that’s probably true. 

The Chairman. And then he went on to say Mr. McDougal said 
it’s Hillary Rodham Clinton. 

Mr. Massey. I have no reason to dispute that, Mr. Chairman. 

The Chairman. There was a conference, but you didn’t attend 
that initial conference with respect to Latham and McDougal? 

Mr. MASSEY. Sir, if there was a meeting, I didn’t attend it. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

This issue about the stock, by the way, this was the first applica- 
tion for permission to do this in Arkansas? 

Mr. Massey. I am not aware of that. I think we had not found 
that a State-chartered S&L had ever been authorized to issue pre- 
ferred stock. Now, I am not prepared to say that one had never 
been done, had been authorized. 

Mr. Chertoff. At the time you started work at the firm up until 
and through April 1985, you were aware that Mrs. Clinton and Mr. 
McDougal did know each other? 

Mr. Massey. I had — I believe — it’s difficult but I believe I had — 
they knew each other. 
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Mr. Chertoff. Did you know they had a business relationship? 

Mr. Massey. No. 

Mr. Chertoff. Did you know that they had a joint investment 
in something called Whitewater? 

Mr. Massey. No. 

Mr. CHERTOFF. To your knowledge, did anyone at the firm during 
that period of time, 1984 and 1985, know that Mrs. Clinton had a 
business relationship with Jim McDougal involving Whitewater? 

Mr. Massey. I’m not aware that anybody knew. 

Mr. Chertoff. Can you tell us when was the first time to your 
knowledge someone at the firm learned about that relationship? 

Mr. Massey. I can only speak to my knowledge, Mr. Chertoff. 
Again, we are a lot of lawyers and we all have our separate deal- 
ings, and I wasn’t particularly situated to know what her invest- 
ments might or might not have been, and there were some who 
were closer to her than I was. With respect to me, I learned about 
it during the 1992 Presidential election, in the newspapers, as most 
of you did. 

Mr. Chertoff. Did Mrs. Clinton ever say to you that in connec- 
tion with her discussions with you about your work on this assign- 
ment, that she had a separate and distinct financial relationship 
with Mr. McDougal? 

Mr. Massey. I don’t believe so. 

Mr. Chertoff. So she never discussed or disclosed to you the ex- 
istence of that separate investment relationship? 

Mr. Massey. No, sir, I don’t believe so. 

Mr. Chertoff. Now the records indicate for April, the one we 
have just been looking at, that the first activity with respect to this 
matter, Madison, is a conference between Mr. McDougal and Mr. 
Latham and Mrs. Clinton; correct? 

Mr. Massey. Yes, sir, that’s her first entry and that’s — that’s the 
first entry on the page. 

Mr. Chertoff. You are not part of that. 

Mr. Massey. I never met Jim McDougal. 

Mr. Chertoff. You then come in later when Mrs. Clinton has a 
conference with you. That’s the second thing that happens? 

Mr. Massey. Yes, sir, that’s what it appears to be. 

Mr. Chertoff. And again so we don’t obscure this point, we had 
both on the television monitor and in the statement that I read to 
you at the very beginning of this examination a description by Mrs. 
Clinton of what she contended happened here, that you went to her 
with a proposal to do work with John Latham at the bank on this 
issue involving preferred stock, that you went to her and said we’re 
having a problem with the billing, I understand there’s a problem 
with the billing, can you go and work it out so that we can take 
on this client, and it is your testimony that that is not what hap- 
pened to your knowledge? 

Mr. Massey. Sir, so that my answer is not obscured, I would like 
to say two things. One, what you just said, that is not my recollec- 
tion. I do not remember, as you said earlier, a proposal in hand to 
her and discussing with her that there were partners in the firm 
that were dissatisfied with McDougal and here is a proposal and 
let’s work it out. I have no recollection of that. 
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It’s possible that I had a conversation with her about gee, I think 
we might be able to get these folks’ work, you know McDougal, 
maybe you could go talk to him. 

Mr. CHERTOFF. But you never came to her with any kind of 
agreement or proposal or deal with Latham to go ahead and do 
some work? 

Mr. Massey. I don’t remember that, no, sir. 

Mr. Chertoff. You did not originate this client? 

Senator Dodd. He doesn’t recall that, I think is the answer. 

Mr. Chertoff. I think he’s gone further than that, most respect- 
fully. You did not originate this client; correct? 

Mr. MASSEY. Tell me what “originate” means and I will answer 
the question. 

Mr. Chertoff. You did not come to Mrs. Clinton and say John 
Latham has said he wants to hire us, we are going to be retained 
but we have a problem with respect to the billing? 

Mr. Massey. That I can speak to. That I will say I don’t have 
any recollection of that. I don’t believe it happened that way. 

Mr. Chertoff. And in fact you know that Mr. Latham didn’t 
have the authority to make such a deal with you? 

Mr. Massey. That’s why my recollection is different. 

Mr. Chertoff. In fact, your recollection is completely consistent 
with Mr. Latham’s statement which he made to the investigators 
that it was Mr. McDougal who made the decision to have the mat- 
ter referred because of his friendship with Mrs. Clinton? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. Now the issue has also come up — by the way, you 
don’t know anything about how the Rose Law Firm was retained 
to work on the IDC matter; correct? 

Mr. Massey. No. 

Mr. Chertoff. Obviously from reviewing the bills you know that 
at some point after you began your work, there was a separate 
matter involving this land transaction for the bank called IDC. 

Mr. Massey. There were four matters that followed my involve- 
ment. 

Mr. Chertoff. Are you also aware that part of this IDC property 
was a portion of property eventually called Castle Grande? 

Mr. Massey. That’s what I read in the papers. That’s my best 
knowledge. 

Mr. Chertoff. But you didn’t work on that? 

Mr. Massey. No, sir. 

Mr. Chertoff. Let’s discuss the issue of what exactly was the 
work done by Mrs. Clinton on this matter that you worked on, 
which was the preferred stock. 

Mr. Massey. OK. I can help you there. 

Mr. Chertoff. According to the piece we saw on the television 
screen, that portion from the press conference, Mrs. Clinton indi- 
cated that this was not an area that she practiced in. Is that con- 
sistent with your recollection? 

Mr. Massey. Yes. 

Mr. Chertoff. She says, “The young attorney, the young bank 
officer, did all the work.” Did she do some work on this? 

Mr. Massey. Yes. 
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Mr. Chertoff. She then goes on to say, she makes a distinction 
between some earlier work in general about whether it’s permis- 
sible to have this kind of stock offering, and then she says, “The 
question moved on to the second phase in which I had no involve- 
ment that I have any memory of or anyone that I have talked with 
that was trying to determine whether Madison could go forward, 
specifically Madison.” In fact, Mrs. Clinton was involved specifically 
with you in doing legal work on whether Madison in particular 
could go forward; isn’t that correct? 

Mr. Massey. Sir, I would almost prefer to look at the records. I 
think your characterization is correct. I am not prepared to talk 
about the 

Mr. Chertoff. I’ll help you out a little bit. DKSN 28943. 

Mr. Massey. Thank you. 

Mr. Chertoff. That’s the printout for the first week of work on 
this, which is the week right before the application goes in. It indi- 
cates, very first day, there’s 2 hours of work Mrs. Clinton bills on 
this matter. 

Mr. Massey. Excuse me, 28943? 

Mr. Chertoff. DKSN 28943. 

Mr. Massey. I see that’s a stock offering. 

Mr. Chertoff. Right, that stock offering. 

Mr. Massey. Now that I believe is relative to the preferred stock, 
not the broker-dealer matter. 

Mr. Chertoff. Correct. 

Mr. Massey. I’m sorry, I misunderstood you. 

Mr. Chertoff. That’s what she indicated. She indicated as to the 
issue about whether Madison could go forward with issuing the 
preferred stock, she indicated she had, “No involvement in it.” So 
let’s look at the record on the issuing of the preferred stock. The 
first day she spent 2 hours on that; is that correct? 

Mr. Massey. According to the records, yes, sir. 

Mr. Chertoff. Now then we go down here, there’s an entry for 
April 25, 1985, half an hour, “Review of subscription agreement; 
conference with R. Massey.” What was the subscription agreement? 

Mr. Massey. We were looking ahead to — after receipt of approval 
which we expected, as I have testified, we were looking ahead to 
the actual marketing of the preferred stock and the document 
whereby an investor would purchase the preferred would be a sub- 
scription agreement. 

Mr. Chertoff. You gave that to her to review? 

Mr. Massey. Apparently so, yes, sir. 

Mr. Chertoff. And she reviewed it? 

Mr. Massey. That’s what she says. 

Mr. Chertoff. By the way, these time records, these are records 
which are submitted, they are the backup for the bills that are sub- 
mitted to this client; right? 

Mr. Massey. That’s correct. 

Mr. Chertoff. And a lawyer has an ethical obligation to be accu- 
rate in those records? 

Mr. Massey. Absolutely. 

Mr. Chertoff. In fact, as I’m sure you’re aware, there can even 
be a legal obligation to be accurate in the records? 

Mr. Massey. Yes, sir, I’m aware of that. 
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Mr. Chertoff. So I won’t push that any further. 

Mr. Massey. Thank you. 

Mr. Chertoff. Let me go down now to the bottom where it says, 
“Telephone conference with B. Bassett, Securities Commissioner.” 
Again, that is a matter that Mrs. Clinton chose to list on her time 
records as work done on behalf of Madison; is that correct? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. She also listed a telephone call with you, and 
that’s for a total of an hour; is that correct? 

Mr. Massey. Actually there’s — yeah, as I said earlier, I can’t allo- 
cate the hour. There was a call with me, there was a call with Ms. 
Bassett. 

Mr. Chertoff. Again we’re still trying to compare these records 
which were made contemporaneously under an obligation, a legal 
obligation to be accurate, with the statement that we saw on tele- 
vision that Mrs. Clinton had no involvement in the effort to deter- 
mine whether Madison could go forward with the preferred stock. 

Let me turn your attention now to 

Mr. Massey. Sir, again, your quote was they did all the work 
versus there was no involvement. 

Mr. Chertoff. Actually there were two quotes. Quote number 
one is, ‘The young bank officer did all the work,” or, ‘The young 
attorney, the young bank officer did all the work.” Quote number 
two, “Then the question moved on to the second phase in which I 
had no involvement that I had any memory of or anyone that I had 
talked with that was trying to determine whether Madison could 
go forward.” I’m comparing that against what the records are here. 

Now let me turn your attention to DKSN 28960. It’s another 
printout. 

Mr. Massey. I’m there, sir. 

Mr. Chertoff. This is still stock offering; right? 

Mr. Massey. That’s the matter, yes, sir. 

Mr. CHERTOFF. And then it says under June 17, 1985, for half 
an hour — or rather three-tenths, that’s what, 18 minutes? 

Mr. Massey. Three-tenths of an hour, yes, sir. 

Mr. Chertoff. It says, “Review of application amendments.” 
What were the application amendments? 

Mr. Massey. Presumably that would relate to the broker-dealer 
application, although again, I worked on two matters. We were — 
during this period of time we were amending our — or modifying our 
application in response to comments from the Arkansas Securities 
Department, so I would expect that that’s what this relates to. 

Mr. Chertoff. Again that application was specifically on behalf 
of Madison to get an approval from the Arkansas Securities De- 
partment; correct? 

Mr. Massey. To operate a broker-dealer, yes, sir. 

Mr. Chertoff. And what these records indicate is that you sub- 
mitted the application amendments for Mrs. Clinton for her review 
and that she reviewed them; right? 

Mr. Massey. Yes. 

Mr. Chertoff. The reason you submitted documents like the 
subscription agreement and the application amendments to Mrs. 
Clinton was because you needed to have a partner look at this 
work; isn’t that correct? 
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Mr. Massey. Sir, I am frankly unwilling to testify as to what rea- 
soning I had 11 years ago, and the reason I say that is there are 
references here and throughout these billing records where I 
worked technically with partners within my section, so I might 
have asked her to look at it. She may have asked me to look at 
it, for all I know. 

Mr. Chertoff. Fair enough. You don’t know whether she asked 
you to look at it or you asked her to look at it. What is clear is 
you submitted it to her and she reviewed it? 

Mr. Massey. She was a good lawyer, and another pair of eyes 
over a document was a help to me. 

Mr. Chertoff. Absolutely. And she was careful; correct? 

Mr. Massey. Yes. 

Mr. Chertoff. And she reviewed it; right? 

Mr. Massey. Yes, sir. Can’t argue with the records. 

Mr. Chertoff. She didn’t just stick it in a file; right? 

Mr. Massey. That’s what it looks like, yes, sir. 

Mr. Chertoff. Because she represented in her records and bill 
that she had reviewed it. 

Mr. Massey. That she had reviewed them. 

Mr. Chertoff. I know my time is up, but there’s a statement 
here again in the press conference when Mrs. Clinton is talking 
about how the young attorney did all the work, how she had no in- 
volvement in this. She says here, “The question moved on to the 
second phase in which I had no involvement that I have any mem- 
ory of or anyone that I have talked with,” and this was of course — 
this press conference, this wasn’t one of these situations where the 
press catches you on the way to the airplane. This was a prepared 
press conference, so the question arises, since you were obviously 
the person who had worked on this, putting aside the fact that the 
billing records were not around, you had your own memory of your 
interaction with her, did Mrs. Clinton or anyone on her behalf 
come to you at any point in time and say Rick, Mrs. Clinton is try- 
ing to remember what happened with respect to her work on this 
project. Can you help us, can you talk with her or talk to someone 
else and give her the benefit of your memory? 

Mr. Massey. No, sir. 

Mr. Chertoff. I think my time is up. 

The Chairman. Senator Sarbanes. 

Mr. Ben-Veniste. 

Senator Dodd. Well, just briefly if I can. Mr. Chairman, this is 
almost mind-numbing to go through this. I mean you were talking 
about events in 1985, now 10 years ago, and people trying to recall 
statements they made. With all due respect, it is perplexing to me 
to see us kind of literally splitting the hairs on something here. 

Let me just go back and review if I can, Mr. Massey, with you, 
and I see you’re in conversation there, but we witnessed here this 
press conference in April 1994. Now there Mrs. Clinton says, and 
I’m quoting here now, “The young attorney, young bank officer, did 
all the work, and the letter was sent because I was what you call 
the billing partner. In other words, I had to send the bill to get the 
payment made. My name was put on the bottom of the letter. It 
was not an area that I practiced in. It was not an area that I really 
know anything to speak of about.” Now that’s April. 
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In September 1994, in response to the FDIC question limited to 
the Madison work performed by Mrs. Clinton before the Arkansas 
Securities Department, ‘While I was the billing partner on this 
matter, the great bulk of the work was done by Mr. Richard 
Massey, who was then an associate at Rose, and whose specialty 
was securities law. I was not involved in the day-to-day work on 
the project.” In response to the RTC, Mrs. Clinton says, “During 
the early part of Massey’s work he kept me generally advised of 
what he was doing and may have sent me drafts of the documents 
he was preparing.” 

My point is if you take the press conference, the response to the 
RTC, the response to the FDIC, we are getting down to nuances 
here, Mr. Chairman, truly we are. I mean I realize put the press 
conference on here is the most — the statement is well, they did all 
the work. Then you have the RTC and FDIC, and it’s the bulk of 
the work. I mean I find the Committee dwelling on this particular 
aspect here for some nuance that somehow is going to say gotcha, 
caught you in a terrible lie here. 

I don’t see that. I see someone trying to respond to events that 
occurred 9 or 10 or 11 years ago involving 15 hours of work, about 
2 days worth of work on a minor client in this law firm to be really 
stretching. 

Now, Mr. Massey, is there anything in the April statement, the 
statement to the FDIC and the RTC, that Mrs. Clinton has made, 
that you would fundamentally disagree with here, basically as you 
read those statements, sort of describing pretty much the situation? 

Mr. Massey. Sir, I am happy to answer that, but that’s a broad 
question, and I haven’t read all of those. And so 

Senator Dodd. I’ll have you look at them here because those are 
the three that we have. The Majority is focusing on the press con- 
ference, and I understand why they want to do that, but also you 
have to look at the RTC statements and FDIC statements made ba- 
sically in the same year within months of each other. 

Mr. Massey. I have never seen those. I am happy to help but 
that’s 

Senator Dodd. Let me ask, Counsel, put those 

Mr. Ben-Veniste. Let me ask you this question, Mr. Massey, if 
I may. It’s fair to say, and I believe you’ve testified earlier this 
morning, that the securities and related matters that you worked 
on, sir — is it fair to say that the securities matters that you worked 
on relating to the Madison Bank were essentially a one-lawyer op- 
eration? 

Mr. Massey. I’ve testified to that. 

Mr. Ben-Veniste. And by saying that they were essentially a 
one-lawyer operation, is it not a fair conclusion for us to draw as 
a Committee that basically you did all the work with respect to 
those matters? 

Mr. Massey. “All the work” is a term that your Committee is ob- 
viously arguing. 

Mr. Ben-Veniste. If we say literally all the work we know it’s 
not true because 

Mr. Massey. Literally all the work is not true. All the sub- 
stantive work, all the research. 
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Mr. Ben-Veniste. If you say essentially all of the work, that 
would be truer, would it not? 

Mr. Massey. I don’t have recollection of anybody working on 
these matters of any substance other than myself. 

Mr. Ben-Veniste. Now here we have gone again right to the cap- 
illary. Three-tenth hours were spent on June 17, 1985, with regard 
to a review of application amendments by Mrs. Clinton. Do you 
even recall what it was that you showed Mrs. Clinton on that day? 

Mr. Massey. No. No, sir. 

Mr. Ben-Veniste. Do you know whether Mrs. Clinton gave you 
the work back and said Mr. Massey, I have a problem with the 
work you’ve done, go back and do it over and do it better? 

Mr. Massey. No, sir. 

Mr. Ben-Veniste. Was there any sort of substantive direction 
that Mrs. Clinton gave to you in her capacity as billing attorney 
and generally overseeing the work that you did that leads you as 
you sit here now to suggest that on this wholly appropriate rep- 
resentation, that she pulled some substantive or in connection with 
the work done for Madison. 

Mr. Massey. Sir, the records are better than my memory. She 
said she reviewed applications. I don’t know what that means. She 
may have read them, may have read them for comments, may have 
provided comments. I don’t have a recollection of 

Mr. Ben-Veniste. Nothing stands out in your mind 

Mr. Massey. No, sir. 

Mr. Ben-Veniste. — in terms of any substantive direction or 
work performed by Mrs. Clinton on these matters? 

Mr. Massey. Well, that’s 

Mr. Ben-Veniste. In terms of your recollection. 

Mr. Massey. Well, I have now gone through the timesheets, so 
I’m not prepared to generally characterize something that might be 
contradicting the timesheets. They speak for themselves. I have no 
reason to doubt them. 

Mr. Ben-Veniste. Right. So in terms of your own recollection 
and her review of the matters, and it’s obviously important at Weil, 
Gotshal, at my law firm, partners will review work done by associ- 
ates that goes out the door. That’s the way you do it in a topflight 
firm where you are responsible. I’m not taking issue with that. And 
I’m not taking issue with the literal suggestion that clearly you did 
not do all of the work. We know that’s not correct. But in terms 
of the substantive drafting, the legal research, the material that 
was presented for ultimate review, that was done by you? 

Mr. Massey. Yes, I consulted with other lawyers within my sec- 
tion on technical matters, but with respect to the substance of the 
work, I did it. 

Mr. Ben-Veniste. Now in terms of this great issue of who gets 
credit for bringing in the work, it is a matter of coincidence, is it 
not, that just at the time you are pitching the executive at Madison 
who has asked you for all of this gratuitous legal advice, that the 
client comes in the door and asks the Rose Law Firm to provide 
advice on just the very issues that you have been talking to Mr. 
Latham about? Isn’t that so? 

Mr. Massey. Sir, you said that my pitch came at the time we got 
the work. 
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Mr. Ben-Veniste. You pitched it before you got the work. 

Mr. Massey. I pitched it before. How much before, I don't know, 
but there was some time. 

Mr. Ben-Veniste. Is it a matter of months or a matter of weeks 
or days? 

Mr. Massey. It was sometime in the — sometime in the first quar- 
ter of 1985. 

Mr. Ben-Veniste. OK. So you are with Mr. Latham, you are his 
instructor, professor at law school in this securities course, you are 
asked by Mr. Latham what do you think about this, what do you 
think about that, you provide him the advice, and at the same time 
you are saying to him, you know, you really ought to come to the 
Rose Law Firm where we can provide you legal advice and we can 
do this stuff for you; correct? 

Mr. Massey. Sure, yes, sir. 

Mr. Ben-Veniste. And then at some point, coincidentally, the 
Rose Law Firm is asked by Madison Bank to perform exactly the 
kind of legal work on the legal matters that you and Mr. Latham 
have been discussing; isn’t that so? 

Mr. Massey. Yes, sir. Coincidentally, I don’t think the work came 
to us coincidentally. 

Mr. Ben-Veniste. I don’t think so either, on the basis of the cir- 
cumstances that you have described. There was a need for rep- 
resentation, you made your pitch, you may have had a conversation 
with Mrs. Clinton as you have testified wherein you said look, they 
are looking for representation on these securities issues, I have 
talked to this fella, maybe we can bring the client in the door. You 
may have had such a conversation; correct? 

Mr. Massey. Yes. 

Mr. Ben-Veniste. Then the client appears, and you are imme- 
diately plugged in to providing the service you’ve discussed with 
Mr. Latham? Is that a fair capsulization of what occurred 11 years 
ago? 

Mr. Massey. I pitched the business, I was told that it wasn’t up 
to him. Sometime later, months or weeks, I wish I could tell you, 
hours, days, I believe it was weeks, at least weeks, we got this 
piece — the first piece of work for Madison, which was the preferred 
stock issue. 

Mr. Ben-Veniste. I have nothing further. 

The Chairman. Senator Hatch. 

OPENING COMMENTS OF SENATOR ORRIN G. HATCH 

Senator Hatch. Thank you, Mr. Chairman. 

Mr. Massey, glad to have you here. I would like to just follow up 
on some of the questions that have been asked earlier today, if I 
can. Mr. Massey, prior to your involvement with Mrs. Clinton on 
the Madison Guaranty work, had you worked with her on any 
other matters? 

Mr. MASSEY. I don’t think so, sir, no. 

Senator Hatch. This is the first time you had worked with her? 

Mr. Massey. Yes, sir, I believe so. 

Senator Hatch. How long had you been at the Rose Law Firm 
before you started working on the Madison Guaranty issues? 

Mr. Massey. Approximately 8 months, Senator Hatch. 
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Senator Hatch. So it had been less than a year, approximately 
8 months, before you got on to the Madison matter. Do you recall 
having brought in any substantial clients up to that point? 

Mr. Massey. No, sir. 

Senator Hatch. None. 

Mr. Massey. No. 

Senator HaItch. Did you have the authority as a first-year associ- 
ate to agree to represent a particular client on behalf of the firm? 

Mr. Massey. Not without a billing partner. 

Senator Hatch. So you would not have had the authority? 

Mr. Massey. No, sir, not by myself. 

Senator Hatch. I understand that you are presently a partner 
with the law firm. 

Mr. Massey. Yes, sir, I am. 

Senator Hatch. When you worked with Mrs. Clinton, however, 
you were a first-year associate? 

Mr. Massey. That’s correct. 

Senator Hatch. As you mentioned earlier today, you billed at a 
substantially lower rate than Mrs. Clinton did? 

Mr. Massey. I think it’s $65 versus $120. 

Senator Hatch. I see. The term billing partner has been used a 
number of times today, most notably with reference to Mrs. Clin- 
ton’s work for Madison Guaranty, and I take it that a billing part- 
ner is a fairly senior attorney in the firm; is that correct? 

Mr. Massey. Now or then? Now we probably have junior 
partners 

Senator Hatch. I’m talking about then. 

Mr. Massey. Probably more likely than now, yes, more senior. 

Senator Hatch. When a client receives a bill from the Rose Law 
Firm, I would imagine that the billing partner’s name would be 
prominently featured on that bill? 

Mr. Massey. It would be — if you were — it would be the billing 
partner that would actually transmit the bill. 

Senator Hatch. They would know the billing partner? 

Mr. Massey. Usually under a cover letter. 

Senator Hatch. And the billing partner would be the attorney 
ultimately responsible for the client; is that right? 

Mr. Massey. Ultimately responsible for 

Senator Hatch. To the client. 

Mr. Massey. With respect to the bill, yes, sir. 

Senator Hatch. If Madison, for example, had been unhappy with 
the Rose Law Firm’s work, it would have complained to the partner 
in charge? 

Mr. MASSEY. That’s a fair statement. I would say that’s not in- 
variable, but that’s a fair statement. 

Senator Hatch. But as I remember, not to the first-year associ- 
ate working with the firm? 

Mr. Massey. Latham, if my relationship with Latham at the 
time was such that if he were unhappy he might have complained 
to me, but I would say as a matter of protocol, yes, the client would 
refer to the billing attorney. 

Senator Hatch. You don’t recall him complaining to you? 

Mr. Massey. No, sir. I did everything right. 
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Senator Hatch. To the best of your knowledge, are the billing 
records for Madison Guaranty that we looked at today, are they ac- 
curate to the best of your knowledge? 

Mr. Massey. Best of my knowledge, yes, sir. 

Senator Hatch. As far as you are aware, the billing records cor- 
rectly represent the amount of time and thus the amount of billable 
hours spent by you and Mrs. Clinton on that client? 

Mr. Massey. Yes, sir. 

Senator Hatch. And the bill then accurately represents the prop- 
er fee to be charged Madison at the time, which at that time was 
a Federally-regulated institution? 

Mr. Massey. Federal and State regulated, yes, yes, sir. 

Senator Hatch. Both Federal and State. And as a partner of the 
Rose Law Firm, it’s been mentioned here that you are familiar with 
the rules governing the practice of law in Arkansas, so you are 
aware that overbilling or misbilling attorneys’ fees to a client might 
involve serious violations of both Federal and State law? 

Mr. Massey. I am aware of that. 

Senator Hatch. For example, if a lawyer misbilled or overbilled 
a client, he or she would be in violation of the Model Rules of Pro- 
fessional Responsibility which have been adopted by the Supreme 
Court of Arkansas, as I understand it, to regulate the ethical con- 
duct of attorneys; is that right? 

Mr. MASSEY. We take our billing very seriously, sir. 

Senator Hatch. I know you do. I’m just establishing 

Mr. Massey. Yes, sir, you’re correct. 

Senator Hatch. Isn’t it true that someone who represented that 
they did a certain amount of work for a client and billed that client 
at a partner’s rate but did not actually do that work would have 
overbilled the client? 

Mr. MASSEY. Excuse me, can you repeat that? 

Senator Hatch. If someone represented that they did a certain 
amount of work for the client and billed the client at a partner’s 
rate but actually they didn’t do the work, then they would have 
overbilled the client; is that right? It goes without saying. 

Mr. Massey. There may be other definitions of overbilling, but 
claiming one has done work that one hasn’t done is overbilling. 

Senator Hatch. I guess my concern here and the thing that wor- 
ries you here is that Mrs. Clinton has said that she did not do 
much work on Madison Guaranty issues. She stated that you, Mr. 
Massey, were the principal attorney or the primary attorney in 
charge of the Madison work. But the billing records suggest that 
she was the partner in charge of this matter and that she did do 
the work for Madison, and I personally find it pretty hard to be- 
lieve that a first-year associate would be put in charge of a client 
like Madison Guaranty, so either the billing records are accurate 
and Mrs. Clinton really did — let me rephrase that. 

Even if the billing records are inaccurate and Mrs. Clinton really 
did not do much work for Madison Guaranty, or perhaps Mrs. Clin- 
ton’s recollections are faulty, and I think it’s important that we 
clear this up, and I think that’s primarily what’s been the issue 
here today, a lot more than some of the other issues that have been 
raised. 
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Mr. Massey. Senator Hatch, I’m happy to help you clear that up 
as much as I can. 

Senator Hatch. I know, I know you are. I think you’ve been very 
forthright here and I commend you for it. Let me just say this. Not 
every record of an attorney’s time is billed to the client; right? 

Mr. Massey. No, sir, that’s — yes, sir, that’s correct. 

Senator Hatch. Not every second. Not every second of your time 
is billed to the client. You indicated you might have missed a phone 
call or two here that you didn’t put down. 

Mr. Massey. Yes, sir. 

Senator Hatch. Is it fair to say that the Rose Law Firm would 
not permit a first-year associate’s work to go out without a part- 
ner’s approval, at least at that time and probably today? 

Mr. Massey. Senator Hatch, as I said, there might be matters 
and there might be a lawyer that — and there might be matters 
where we trust them to do work, some fairly routine matters, but 
matters 

Senator Hatch. Not something like this where you have Federal 
and State 

Mr. Massey. I would say this is a matter that if it were in-house 
today, we would want some partner review. 

Senator Hatch. And it was probably true then, wasn’t it? 

Mr. Massey. Yes, sir. 

Senator Hatch. That was your experience? 

Mr. Massey. Yes, sir. 

Senator Hatch. That was your experience in this matter? 

Mr. Massey. Yes, sir. 

Senator Hatch. I think what I am saying is that a first-year as- 
sociate’s work at that time or even today in the Rose Law Firm or 
basically any major law firm would not — that work would not go 
out without a partner’s approval? 

Mr. Massey. This kind of work 

Senator Hatch. Certainly that kind of work? 

Mr. Massey. Probably the broker-dealer application, we would in 
all cases have a partner review. 

Senator Hatch. But the bottom line, and I think what bothers 
a lot of people here, is that Mrs. Clinton was ultimately responsible 
for this work, the work we’re talking about for Madison Guaranty; 
right? 

Mr. Massey. She was definitely ultimately responsible for billing 
the work, and as you say, she most likely would have been the per- 
son, Senator Hatch, who would have been responsible for answer- 
ing inquiries about what was going on with the client, how much 
were you going to charge me for this matter, that’s generally in my 
experience in my firm the role of a billing partner. 

Senator Hatch. And a billing partner would have reviewed your 
work that you did as a first-year associate and would have ap- 
proved it or disapproved it? 

Mr. Massey. Senator Hatch, I don’t want to give you an answer 
that is without variation because I’d say generally that’s true. 

Senator Hatch. Sure, there’s always some exceptions, perhaps, 
but in this case, with a State- and Federally-regulated institution, 
you would have been particularly careful in those matters? 
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Mr. Massey. Yes, sir, some of our larger clients will have a mul- 
tiplicity of partners responsible for the relationship. 

Senator Hatch. I think that’s all, Mr. Chairman. 

The Chairman. Let me ask you, Mr. Massey, given statements 
that were made — I don’t want to go over them again — that which 
Mr. McDougal made, given the statements in the RTC, Mr. Latham 
made with respect to how the business came, given the fact that 
indeed Mrs. Clinton was the billing partner on this matter; is that 
correct? She was the billing partner on this matter? 

Mr. Massey. Yes, sir. 

The Chairman. She was the partner who supervised this matter; 
is that true? 

Mr. Massey. She billed the matter, yes, sir. 

The Chairman. She supervised your work on that? 

Mr. Massey. She supervised my work. 

The Chairman. I have no further questions. 

Mr. Chertoff. And she took, as Mr. Ben-Veniste pointed out, 
she took responsibility for your work 

Mr. Massey. I didn’t hear your whole question. 

Mr. Chertoff. As Mr. Ben-Veniste observed to you, she had re- 
sponsibility for your work as billing partner? 

Mr. Massey. She would have been answerable to the client. Cus- 
tomarily with the billing partner, she would have been answerable 
to the client for questions about my work. 

Mr. Chertoff. Now let me ask you, by the way, before I resume 
on the issue 

The Chairman. Your time is just about to run out. I want to see 
if we can, in the interest of the Committee Members here, conclude 
this before we go for lunch. So I’m going to turn to Senator Sar- 
banes because I don’t want to have you in a situation where you 
go well over. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, as I understood it, at the con- 
clusion of Mr. Massey, we were going to have Mr. Clark come to 
the table? 

The Chairman. That is not my 

Senator Sarbanes. That is what I thought you said to Senator 
Dodd. 

The Chairman. No, I said we would review this. Now, I have no 
real objection myself, but let me say that we have not had an op- 
portunity to review, Counsel informs me, the depositions. If we go 
into that, we will go well into the afternoon. It would be my intent, 
then, to suspend, to take at least an hour, come back with Mr. 
Massey and then go to Mr. Clark. I really don’t see a useful pur- 
pose in that because we are really not prepared — you may have 
certain questions you want to ask him, but we’re really not pre- 
pared to go forth with that. 

I don’t want to argue about that anymore, but this is your time, 
so if you have any further questions to ask Mr. Massey, why don’t 
you do that. If not, then I’ll have Mr. Chertoff continue his line of 
questioning. 

Senator Dodd. Mr. Chairman, just as a process question, because 
there have been issues raised about billing practices here. And this 
is for many of us here on the Committee who have practiced law, 
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however limited the time, this is fairly routine, to understand bill- 
ing partners and the process within a law firm. I suspect to an 
awful lot of people, this is a rather arcane subject matter 60 hours 
and 15 hours and so forth, the dollar amount, $7,200 and the like, 
can be a bit confusing to people. 

It might be helpful in the context of trying to explain and put 
in layman’s terms the general process of billing and how it works. 
We have the availability here of Mr. Clark who is the managing 
partner of the law firm, who is familiar with this process, because 
there has been a lot of confusion about this, that we take advan- 
tage of his presence here. The fact he has been deposed ought to 
make it somewhat — at least short-circuit the process a bit. 

I understand the Chairman’s point and I appreciate his making 
it, but it seems to me since we’ve spent at least a third of our time 
talking about these billing records, there have been a lot of accusa- 
tions about how they, all of a sudden, appeared and so forth, it 
seems to me we ought to take advantage of this. This is an oppor- 
tunity to shed some light on this, take a look at what it means, 
how it works, so that the public at large can have a deeper appre- 
ciation of what was going on here. 

Senator Sarbanes. A lot of assertions have been made in the 
public forum about those billing records and billing practices. It’s 
important, I think, to try to develop what the facts are. Mr. Clark 
is in a position to help the Committee to do so. Now if no one had 
raised various assertions about them, if the Committee and its staff 
were in a sense saying well, we’re going to lay it all out in the nor- 
mal course and under the proper process, that would be one mat- 
ter. But given that these assertions have been made, allegations 
have been raised off of them, it seems to me important for the 
Committee to try to come to grips with it and develop the facts as 
best it can. We have to stop this process of accusation and judg- 
ment first and facts later. We need to lay the facts out, and then 
we need to make judgments. 

So there’s a process now at work — I know there’s a great desire 
to get out the First Lady on the part of some people, but indeed, 
it’s not fair to her or anyone else not to develop the facts in an or- 
derly process. And the Committee has an opportunity to do that 
here today and it seems to me we should take advantage of it. 

The Chairman. Well, again, let me say I want it to be under- 
stood that the Majority has not had an opportunity to review the 
testimony of Mr. Clark. Now, Mr. Ben-Veniste, I don’t contradict 
you generally. The fact is we have not had an opportunity to do so. 
We just got the transcripts yesterday. Second, he was not sched- 
uled to be a witness. Obviously, the Minority had some contact 
with him, you indicate you had, and he came in when we were not 
prepared to examine him. Third, he was not the billing partner at 
the time. He was not the managing partner at the time. He is the 
managing partner now. 

I will, in an effort to attempt to accommodate and to preserve the 
comity that Members of this Committee have demonstrated repeat- 
edly, notwithstanding the highly-charged nature of these hearings, 
permit you to examine Mr. Clark for let’s say, an hour. 
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I am going to limit it because he will be back and we have not 
had an opportunity to prepare. I am going to continue the examina- 
tion of Mr. Massey. 

We will adjourn for lunch for an hour, during which time I would 
hope that our staff would begin to review the depositions that we 
just received yesterday, and we will then bring him back for those 
purposes. So you can continue to examine Mr. Massey and we have 
some additional questions that we're going to ask him, then we will 
adjourn for lunch, and then we will take Mr. Clark. OK? 

Mr. Ben-Veniste. Mr. Chairman, it should be pointed out that 
our staff took the deposition 

The Chairman. I don't know how much more accommodating I 
can be. You want an opportunity to examine Mr. Clark, and we will 
do that. We want to conclude with the examination of Mr. Massey, 
and then we'll take Mr. Clark after a lunch break. My intent was 
to finish Mr. Massey and adjourn for the day. Obviously, the Mem- 
bers of the Committee feel strongly that they have questions that 
they would like to put to Mr. Clark. In an effort to accommodate 
them and be fair, I will do that. But under no circumstances will 
this be considered a full examination because there are other peo- 
ple that we also must examine in connection with the methodology 
for storing and maintaining records. 

I think this is highly unusual, very presumptuous, but since you 
may have specific questions concerning the billing, I've attempted 
to accommodate you. Also, other Senators who are not here may 
want an opportunity to raise questions. Plus, our investigators are 
in the process of gathering information relating to the files, the 
manner in which the files were maintained, et cetera. 

Having said that, for the limited purpose of discussing some of 
the methodologies or some of the questions concerning the billing, 
I will permit this to go forward in this manner. I don't know how 
much more accommodating the Chair can be, and if you want to 
accept that, please do. In the meantime, if you have any other 
questions you wish to pose to Mr. Massey, I suggest you do so. 

Senator Sarbanes. Mr. Chairman, I have an observation, and 
then I do have a question. First, it is not either unusual or pre- 
sumptuous. And it seems to me if the Committee is going to do its 
work well, it needs to do it in a cooperative way which includes in- 
volving the Minority in trying to help shape the hearing schedule. 
We clearly understand that 

The Chairman. Senator Sarbanes, I am attempting to do that. 

Senator Sarbanes. I understand that. 

The Chairman. This is the first I heard about Mr. Clark wanting 
to appear today. I have agreed with you that we'll do it. I told you 
though, that under no circumstances will this be considered to be 
the entire examination because there are other areas that we will 
explore. He is the managing partner now — and I don't know if it 
goes back to 1992 to 1994 — there would be questions we wish to 
pose to him, so 

Senator Sarbanes. I'm not suggesting that this would then be 
the end of Mr. Clark. If people want to have him for further ques- 
tioning, I think that's fine. I have no problem with that. 

The Chairman. Sure. 
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Senator Dodd. Let's make it clear, too, as well. This wasn’t a de- 
sire on the part of Mr. Clark to want to testify here today. This 
is a desire on the part of those of us up here, when it comes to the 
issue of what is substantial work and billing partners and literal 
work and supervisory work because so much is being made about 
Mrs. Clinton’s statements regarding her involvement with this 
matter for the limited hours that have been agreed upon here. 

The point is we have the managing partner here at a law firm 
who can give us, I think, some information and shed some light as 
to how this generally works. That’s the value of it. This is not a 
desire on the part of the witness, at least to the best of my knowl- 
edge, to appear here on the witness stand before this Committee. 
That’s the reason I brought it up earlier because I thought it made 
some sense. 

We deposed him, as I understand it. Mr. Giuffra, the Counsel for 
the Majority did the deposition. So it’s not as if the Majority is un- 
familiar with what Mr. Clark is going to say, I presume, in a num- 
ber of areas, unlike Mr. Massey who was not deposed before he 
came here. 

So I hope we can get to it here. We don’t need to belabor the 
point, but the reason for it is simply to try and deal with this set 
of facts and information in its totality with the presence in the 
room of someone who can shed some light on it. That’s all. 

Mr. Ben-Veniste. I have no further questions for Mr. Massey. I 
think he has been very thoroughly questioned on matters within 
his personal knowledge. 

The Chairman. Senator Bennett, do you have any additional 
questions of this witness? 

Senator Bennett. No. 

The Chairman. Then I’ll turn to Mr. Chertoff. 

Mr. Chertoff. Mr. Massey, I want to go back to where we were 
before we digressed here and talk about your initial summary of 
how it is that this matter came in. I think you indicated that you 
had had a lunch with Mr. Latham. You had discussed with him, 
jeez, in substance, wouldn’t it be great if we could do some busi- 
ness. And then, as I think you said weeks, perhaps months, later, 
this matter comes in? 

Mr. Massey. Some period of time, yes, sir. 

Mr. Chertoff. Do you know how Mrs. Clinton came to be the 
billing partner? 

Mr. Massey. No. 

Mr. Chertoff. You didn’t ask her to be the billing partner? 

Mr. Massey. I don’t recall asking her to be the billing partner. 

Mr. Chertoff. And it’s not the kind of thing 

The Chairman. Mr. Massey, I think you have been very coopera- 
tive. If you asked Mrs. Clinton to be the billing partner, wouldn’t 
that be something — notwithstanding that it was 10 or 11 years 
ago — that you would recall? 

Mr. Massey. That’s fair. 

The Chairman. Is that fair? 

Mr. Massey. That’s fair. 

The Chairman. In the interest of preserving your credibility and 
clarifying your testimony, when you say, “I don’t recall,” you mean, 
you did not ask her to be the billing partner; isn’t that true? 
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Mr. Massey. Sir, 11 years ago 

The Chairman. I’m trying to be fair, but we just established this 
would be something that you would recall; yes or no? 

Mr. Massey. That’s true. 

The Chairman. Did you ask her to be the billing partner? 

Mr. Massey. I don’t think so. 

The Chairman. All right. That’s better than I don’t recall. 

Mr. Massey. I should remember it. It could have happened. I 
don’t think I did. That’s the best I can do. 

The Chairman. It could have happened. I mean, Mr. Massey, you 
get this matter. Mrs. Clinton is not in your section. Now explain 
to me why that is not consistent. She doesn’t do securities work. 
She’s not in the general area of the firm that handles this work; 
is that correct? 

Mr. Massey. No, she was not. 

The Chairman. So that’s correct? 

Mr. Massey. Yes, sir, that’s correct. 

The Chairman. So consequently, if you asked her, a partner out- 
side of this area, to be the billing partner, wouldn’t you recall that? 

Mr. Massey. Yes, sir. 

The Chairman. Thank you. 

Mr. Chertoff. 

Mr. CHERTOFF. Thank you, Mr. Chairman. 

Now bearing that in mind, we also got into the question of to 
what extent Mrs. Clinton actually reviewed this area, whether you 
did most of the work. I take it you did the legal research; right? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. You hit the books; right? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. That’s typically what an associate at a law firm 
does; correct? 

Mr. Massey. Yes. 

Mr. Chertoff. You would expect an associate at the firm, at the 
time you were an associate at the Rose Firm, to be doing most of 
the initial drafting; correct? 

Mr. Massey. Yes. 

Mr. Chertoff. And as you’ve already told us, Mrs. Clinton was 
not an expert or someone with knowledge about the area of securi- 
ties law involved here; correct? 

Mr. Massey. She was not. 

Mr. Chertoff. That’s what she’s acknowledged. And therefore, it 
would not make much sense for you to have her doing a lot of li- 
brary work on this matter, would it? 

Mr. Massey. No. 

Mr. Chertoff. Now if we look at the work she actually did, most 
of the work she did was on the telephone; isn’t that correct? 

Mr. Massey. I’ll be glad to review the records, but that appears 
to be 

Mr. Chertoff. Take your time. 

Mr. Massey. That would be my general reaction to it. 

Mr. Chertoff. I don’t want to rush you. 

Mr. MASSEY. On which matter now? 

Mr. Chertoff. We are on the preferred stock matter, DKSN 
28943. We’ll give you some time to 


41-382 97 -4 


78 


Mr. MASSEY. 28943? Are you taking conferences as telephone 
conferences? 

Mr. Chertoff. Well, when it says “telephone conference,” Fm 
taking it as telephone conference. I take it in your view, conference 
without telephone could be either a telephone conference or a 
nontelephone 

Mr. Massey. That’s correct. At least that’s the way I do it. 

Mr. Chertoff. By the way, who is W. Gregory? 

Mr. Massey. W. Gregory 

Mr. Chertoff. On the first entry. 

Mr. Massey. Watt was the practice manager — he was the man- 
ager of the securities practice at that time. He was sort of — let’s 
call him a managing partner of the securities section. 

Mr. Chertoff. He was an attorney? 

Mr. Massey. Yes, sir, he was a senior partner in the firm. 

Mr. Chertoff. You didn’t have a conference with Mr. Gregory, 
did you? 

Mr. Massey. Well, he’s showing that I had one with him. 

Mr. Chertoff. Where does it show that you had a conference — 
where does that show up? 

Mr. Massey. It doesn’t show up. 

Mr. Chertoff. I beg your pardon? 

Mr. Massey. I don’t see a reference to the conference by me with 
him. That’s not to say I didn’t have one. 

Mr. Chertoff. All we have here is Mrs. Clinton, and she has a 
conference with Mr. McDougal and Mr. Latham. That’s the client; 
right? 

Mr. Massey. Yeah, which reference are you 

Mr. Chertoff. I’m at the very top line, “HRC, April 23”? 

Mr. Massey. Yes, correct. 

Mr. Chertoff. It’s the first entry on this matter; correct? 

Mr. Massey. That’s correct. 

Mr. Chertoff. She has a conference with Mr. McDougal and Mr. 
Latham. That’s the client; right? 

Mr. MASSEY. That’s correct. 

Mr. Chertoff. She has a conference with you? 

Mr. Massey. Yes. 

Mr. Chertoff. She has a conference with Mr. Gregory who’s the 
lawyer at the head of the practice; right? 

Mr. Massey. That’s correct. 

Mr. Chertoff. Did you work with Mr. Gregory on this? 

Mr. Massey. Could have, some. 

Mr. Chertoff. Do you see it on the time records? 

Mr. Massey. No. On this page, I don’t see any reference to a con- 
ference with Mr. Gregory. It is very possible, I’ll tell you, that I had 
some discussions with him and I think there are entries in here, 
in the time records, in which I did have discussions with Gregory. 

Mr. Chertoff. But not in this initial phase of putting 

Mr. Massey. It doesn’t appear that that happened. 

Mr. Chertoff. Then the next day for an hour and a half, she 
has a telephone conference with you and John L., and then Davis 
Fitzhugh. Who is Davis Fitzhugh? 

Mr. Massey. Davis Fitzhugh was anothei senior executive at 
Madison Guaranty. 
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Mr. Chertoff. With these records in mind, I mean, this con- 
ference here on the second day, what was Mr. Fitzhugh’s role in 
this stock offering issue? 

Mr. Massey. Sir, I don’t know. 

Mr. Chertoff. Do you know what his role at the bank was? 

Mr. Massey. He was a lawyer. He worked with me on the 
broker-dealer side of the transaction. He was more involved in that. 
I’m not sure what his responsibilities were in 1985. 

Mr. Chertoff. On this day, there was a conference that Mrs. 
Clinton is having with you and some of the bank officials; is that 
correct? 

Mr. MASSEY. Excuse me, sir, where are you again? 

Mr. Chertoff. I’m still on the second day, April 24th. 

Mr. Massey. Yes, sir, that’s correct. 

Mr. Chertoff. Then we move to the next day, April 25th. She 
reviews the subscription agreement and has another call with you; 
is that correct? 

Mr. Massey. That’s what it says. 

Mr. Chertoff. And you have on your record for the same day 
a conference with John Latham and Hillary Rodham Clinton. Now, 
I see there that you have John Latham, Hillary Rodham Clinton. 
Was it your custom when you did your bills if you had multiple 
people in a single conference to have commas between them, but 
if you had separate events to have a semicolon for that? 

Mr. Massey. I wish my practice were that precise. But I can’t 
say that. 

Mr. Chertoff. You can’t tell us 

Mr. Massey. I said that’s the way I would like to have it done, 
but I can’t go to every billing record and say that’s the way I have 
done it. 

Mr. Chertoff. The next entry she has on this page is April 29, 
where she has a telephone conference with Beverly Bassett; right? 

Mr. Massey. Yes. 

Mr. Chertoff. You don’t remember participating in that con- 
ference? 

Mr. Massey. No, sir. 

Mr. CHERTOFF. You don’t remember her telling you what tran- 
spired in the conference? 

Mr. Massey. No. 

Mr. Chertoff. You did know that Mrs. Clinton knew Beverly 
Bassett? 

Mr. Massey. I’m not sure of that, other than maybe casually, but 
I at least knew Beverly Bassett. 

Mr. Chertoff. Was it your understanding at the time that Mrs. 
Clinton had any kind of relationship with Beverly Bassett? 

Mr. Massey. Probably. 

Mr. Chertoff. Probably? 

Mr. Massey. Probably some kind of relationship. 

Mr. CHERTOFF. And you knew, of course, that Governor Clinton 
had appointed Beverly Bassett? 

Mr. Massey. I have been asked that before and I am not sure 
if I knew that in 1985. 

Mr. Chertoff. Did Mrs. Clinton ever discuss with you whether 
she ought to be dealing directly with Beverly Bassett? 
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Mr. Massey. Did I discuss that with Mrs. Clinton? 

Mr. Chertoff. Yes. 

Mr. Massey. No. 

Mr. Chertoff. Did she ever say to you, you know, maybe it’s not 
a great idea for me to be in direct contact with Beverly Bassett? 

Mr. Massey. No, sir, I don’t remember that. 

Mr. Chertoff. And you don’t know how long her telephone con- 
ference with Beverly Bassett is on this day? 

Mr. Massey. I do not know. 

Mr. Chertoff. You can’t tell us why she felt a need to pick up 
the phone and deal directly with the Commissioner, with the head 
of the department? 

Mr. Massey. I wasn’t on the call. I’m not sure why she did it. 

Mr. Chertoff. Who did you deal with at the department for the 
most part when you were working on this issue? 

Mr. Massey. Actually, we didn’t have many dealings with the de- 
partment in the preferred stock issue. But the person in charge of 
savings and loan regulatory matters within that department at 
that time was a fellow by the name of Charles Handley. 

Mr. Chertoff. And that’s the person you dealt with? 

Mr. Massey. Yes, primarily on the broker-dealer applications, 
you’ll see in the correspondence. 

Mr. CHERTOFF. You said you didn’t have many dealings with the 
department on the preferred stock issue, and again, just to under- 
stand, that’s the request for permission to issue preferred stock? 

Mr. Massey. To create a class of preferred. 

Mr. Chertoff. Why was it that you didn’t feel a need to have 
conversations with the department about that issue? 

Mr. Massey. As I said before, I thought that this was a pretty 
easy legal issue. I didn’t think there was a lot of controversy about 
it. It wouldn’t be one, in my opinion, where — it was my under- 
standing that the Arkansas Securities Department had had discus- 
sions, and I think it’s in the records we’ve produced, had had dis- 
cussions with the securities — that Madison officials, I think Davis 
Fitzhugh, had had discussions with the securities department prior 
to 1985 about issuing preferred. They had generally — this is — I 
don’t have the documents in front of me, but they had generally 
agreed, but they wanted a legal opinion. 

Mr. Chertoff. So your understanding is that the bank had 
raised the possibility of issuing this stock as early as 1984? 

Mr. MASSEY. No, sir, it’s not. I don’t have a date on it. I just un- 
derstand that, prior to our engagement to render a legal opinion, 
there had been some discussions, and I believe there’s a memoran- 
dum that we produced, Mr. Fitzhugh — reflecting a conversation be- 
tween Fitzhugh and Charles Handley, that basically recites some 
discussion or conference or meeting with regard to this preferred, 
and his recitation was Handley generally agrees with us — again, 
I’m paraphrasing. I don’t have the documents — Handley generally 
agrees with us, but he wants a legal opinion. 

Mr. Chertoff. Handley is the regulator who was actually the 
hands-on regulator; right? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. Aiid he was being cautious; right? 

Mr. Massey. He was very cautious. 
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Mr. Chertoff. He wanted to have a legal opinion; correct? 

Mr. Massey. That’s the way I’d do it. 

Mr. Chertoff. So from your standpoint, as you understood the 
law, this issue — at least the first step of this — I gather the second 
step of getting the broker-dealer is a little more complicated; right? 

Mr. Massey. Actually, the second step would have been going 
back to the — to be technically correct, and I know it’s late, but for 
the record, the second step would have been to receive the approval 
of the Arkansas Securities Department with respect to a specific 
issue of preferred to a particular investor. 

Mr. Chertoff. That would be more complicated? 

Mr. MASSEY. That would require a great deal, in my opinion, 
more discretion on the securities department’s behalf. 

Mr. Chertoff. So although this initial legal question was, in 
your mind, cut and dried, you could see down the line that issues 
of discretion by Beverly Bassett would become significant issues, 
she would have to make judgments that were discretionary judg- 
ments down the line? 

Mr. Massey. I can say that now. If I could see that as an 8- 
month associate, I should have seen it, yeah, but I don’t know that 
I did. 

Mr. Chertoff. But you had a partner working on the case who 
had more experience, and that was Mrs. Clinton? 

Mr. Massey. She had been a lawyer a lot longer than I had. 

Mr. Chertoff. So although at these initial stages when you were 
first putting together this legal opinion, you didn’t see a need to 
have direct contact with the Arkansas Securities Department. The 
record does reflect that Mrs. Clinton felt a need, that first week, 
to pick up the phone and talk with Beverly Bassett. You’ll agree 
with that; correct? 

Mr. Massey. She obviously had a call. 

Mr. Chertoff. How did you discover that Mr. Handley was the 
person you should deal with at the department? 

Mr. Massey. I don’t know. My impression is — and it’s only an im- 
pression because again, I’m talking about a long time ago — is that 
I was told that by Latham or Davis Fitzhugh. 

Mr. Chertoff. In other words, the bankers themselves 

Mr. Massey. Again, the memo that I recited to you earlier was 
handed to me at the initial — one of these initial meetings, and I be- 
lieve it was reflective of a conversation that Davis Fitzhugh had, 
and it said Handley. I think I would have known to address 

Mr. Chertoff. Is Mrs. Clinton at this initial meeting you’re talk- 
ing about? 

Mr. Massey. Initial meeting with 

Mr. Chertoff. When you say you were handed this memo? 

Mr. Massey. I’d have to refer to the timesheets, Mr. Chertoff. 

Mr. Chertoff. Take a moment and look. I don’t want to push 
you. 

Senator Dodd. Mr. Chairman, while the witness is doing that, it 
might be worthwhile to point out, what has Ms. Bassett said about 
all this, and in response to a question almost 2 years ago on CNN, 
Ms. Bassett was apparently asked about the phone conversation. 

I’m quoting Ms. Bassett now in response to this general line of 
questioning. She said Mrs. Clinton, “Made one telephone call ear- 
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lier in the process probably sometime after we had received their 
letter but before I wrote my letter to the Rose Law Firm. And it 
was a perfunctory, very brief, nonsubstantive conversation basi- 
cally consisting of we have sent something over there, we have a 
letter. Who should we work with?” 

Now that’s Ms. Bassett in response to the same line of question- 
ing. It seems to me that that might be helpful to the Committee 
to know exactly what her memory is on this rather than just refer- 
ring to time records here. So I think — I mean that’s how she de- 
scribes it as the regulator. 

The Chairman. And that has been part of the record, and we will 
ask Ms. Bassett to come in. 

Mr. CHERTOFF. Can you identify which entry relates to this first 
meeting where you got this memo? 

Mr. Massey. Mr. Chertoff, it probably — and again, I’m going to 
do the best I can — it probably would have been the 4/23/85 entry, 
“Research on preferred conference with Latham, conference with 
Clinton, conference with Baledge.” That’s probably when it would 
have been. It would have been early on. 

Mr. Chertoff. So your belief is, as of the time you started the 
project, you get information from the people at the bank, they have 
already been dealing with the regulators? 

Mr. Massey. They have clearly had a discussion with the regu- 
lators. 

Mr. Chertoff. So you knew coming into this, before you put this 
letter together, you knew to whom to direct your correspondence 
because you had it from the bankers? 

Mr. MASSEY. I don’t want to go that — I would say I think I did. 
I think this memo said conference with Handley. I wish I had it 
in front of me, and I would be better at it. But yeah, I think I prob- 
ably knew. 

Mr. CHERTOFF. You didn’t need Mrs. Clinton to call up Beverly 
Bassett, the Commissioner of Arkansas Securities, in order to get 
an address or the name of a person because you had a prior — the 
bank had a prior course of dealing with Mr. Handley; correct? 

Mr. Massey. Sir, I don’t have an explanation for the call on the 
29th. I don’t have a recollection of being involved in it, and I can’t 
help you 

Mr. Chertoff. Did you ask Mrs. Clinton to call up the Arkansas 
Securities Department and say a letter is coming over? 

Mr. Massey. I don’t think so. It would be more likely for a part- 
ner to ask an associate to perform a task. 

Mr. Chertoff. In fact, I assume that when you were an associ- 
ate during those years, 1984, 1985, maybe 1986, from time to time, 
you did perform that function of picking up the phone, calling a 
regulator and saying something is on its way over? 

Mr. Massey. As you can tell from the records, from the time 
records, eventually, I became conversant with Mr. Handley and 
dealt with him directly. And I think the correspondence and time 
records show that. 

Mr. Chertoff. Because given the fact that an associate bills at 
a cheaper rate than the partner, you would expect the associate to 
do the perfunctory calls and the partner to do the more serious, 
substantive calls; correct? 
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Mr. Massey. That’s pretty much the way it works. 

Mr. Chertoff. I would like to put up on the Elmo what has been 
marked as Bates RS 537. I think you have it in your package. 

Mr. Massey. Oh, I’m sorry. I was waiting to see it on the screen. 

Mr. CHERTOFF. It’s a copy of a letter to Hillary Rodham Clinton 
at the Rose Law Firm, May 14, 1985, Dear Hillary. 

Mr. Massey. Yes, I have it. 

Mr. Chertoff. Have you seen this letter before? 

Mr. Massey. Absolutely. 

Mr. CHERTOFF. This is the letter that came back in response to 
your request for a favorable opinion from the Arkansas Securities 
Department on this issue; correct? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. When did you see this letter for the first time? 
Did Mrs. Clinton call you in and show it to you? 

Mr. Massey. I don’t recall, sir. 

Mr. Chertoff. There’s no cc or indication you have been copied 
on the letter? 

Mr. Massey. No. Nobody was copied on the letter. 

Mr. Chertoff. No one was copied. The only letter — the only copy 
of this that came into the firm was the original, which went to Mrs. 
Clinton? 

Mr. Massey. That’s correct. That’s what it appears. 

Mr. Chertoff. Then I want to put up what has been Bates 
stamped as 84. It’s on Rose Law Firm stationery. It’s to Mr. Jim 
McDougal, May 23, 1985, signed by Mrs. Clinton. 

Mr. Massey. Yes, sir. I’ve seen that, yes, sir. 

Mr. Chertoff. You have seen this. It says, “Enclosed is a letter 
for your files from Beverly Bassett approving the proposed author- 
ization and issuance of a class of nonvoting preferred stock. We ap- 
preciate the opportunity to work for you and look forward to con- 
tinuing success in resolving whatever questions arise as you pursue 
your plan for growth.” 

Did Mrs. Clinton discuss with you whether you ought to sign this 
letter or she ought to sign the letter? 

Mr. Massey. I dare say I didn’t know the letter was going out. 

Mr. Chertoff. It does indicate you got a copy of it. Do you re- 
member getting a copy? 

Mr. Massey. It does indicate it, yes, sir. 

Mr. Chertoff. What was the enclosure? 

Mr. Massey. Sir, I assume it was this. 

Mr. Chertoff. So you assume 

Mr. Massey. I’m sorry. I assume it was the letter from the Ar- 
kansas Securities Department to Mrs. Clinton. 

Mr. Chertoff. So you assume that Mrs. Clinton — and this I as- 
sume is based on your experience — you assume that Mrs. Clinton 
sent to Mr. McDougal a copy of the letter she had received from 
Beverly Bassett saying Dear Hillary, it’s approved; is that correct? 

Mr. Massey. Yes, sir. 

Senator Sarbanes. Well, you don’t assume it. That is what the 
letter says, doesn’t it? 

Mr. Massey. I guess — yes. 

Senator Sarbanes. You don’t have a copy of the letter? 

Mr. Massey. It doesn’t say 
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Mr. CHERTOFF. It says, “Enclosed is a letter from Beverly Bas- 
sett”? 

Mr. Massey. It doesn’t refer to a date of the letter. I assume 
there might be another letter but 

The Chairman. I think we can all assume that it’s the same let- 
ter in question. 

Mr. Massey. I can’t argue with that. 

Mr. Chertoff. I want to direct your attention to the period in 
1992 when Mr. Foster asked you for your documents. That was in 
February 1992? 

Mr. Massey. Sir, as I told you before, it was around the time the 
articles began to come out in the paper because the purpose for — 
the stated purpose for Mr. Foster’s visit to me at that time was 
there’s a lot of bad stuff in the press. We need to correct this, and 
I’m putting together a firm — these aren’t exact words, and it’s been 
a few years — but basically, I’m putting together a firm response, 
and I’d like your files. 

Mr. Chertoff. Now, Mr. Massey, you had in your files copies of 
your work with respect to the stock offering and with respect to the 
broker-dealer application? 

Mr. Massey. Yes, sir, my work files. 

Mr. Chertoff. You had nothing with respect to IDC; correct? 

Mr. Massey. No, sir — yes, sir, that is correct. 

Mr. Chertoff. You had nothing with respect to any option be- 
tween Seth Ward and the Madison Guaranty? 

Mr. Massey. I did not have those files, no, sir. Those would not 
have routinely been kept with me. What I’m talking about are files 
in which I was the primary worker bee, and I had the involvement. 
And these were my files that were kept on my floor of the firm, 
in my section and under my control. 

Mr. Chertoff. Did you have drafts of documents and notes that 
you had prepared also in your files? 

Mr. Massey. I don’t think so. I don’t think there were. Whatever 
was produced was in my files. 

Mr. Chertoff. And you collected 

Mr. Massey. I think there may have been a few drafts. 

Mr. Chertoff. And you collected the material together? You col- 
lected this material 

Mr. Massey. I got the files. 

Mr. Chertoff. You made copies? 

Mr. Massey. I made copies. 

Mr. Chertoff. You made them yourself? 

Mr. Massey. I made most of them myself. I was very busy at the 
time, and I don’t think I finished the job, and I asked my secretary, 
I think, or maybe a file clerk, to do it. But when I got them back, 
I took the stack of documents that had been copied, and I took my 
files, and I compared them page by page. 

Mr. Chertoff. Can you give us a sense of how big the volume 
of documents was? 

Mr. Massey. Inch and a half. 

Mr. Chertoff. You took those documents into Mr. Foster? 

Mr. Massey. He came to me. He came to me the next day. 

Mr. Chertoff. You gave him the copy — one set of copies; right? 

Mr. Massey. Yes. 
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Mr. CHERTOFF. Did he ask you whether you were keeping a copy? 

Mr. MASSEY. He asked — I don’t want to give you a lawyerly an- 
swer to that question. He asked me why it was taking so long for 
me to get the files, and I told him I was copying them. 

Mr. Chertoff. What was his attitude? 

Mr. Massey. He was impatient. 

Mr. Chertoff. He was impatient? 

Mr. Massey. He was seemingly impatient, he wanted the 
records. 

Mr. Chertoff. Did he express frustration over the fact that you 
had made copies? 

Mr. MASSEY. He expressed frustration over the fact that I wasn’t 
prepared to hand off the files without having a complete set of cop- 
ies in my possession. 

Mr. Chertoff. How did he express that frustration? 

Mr. Massey. He was just — he was — I have a picture of it in my 
mind. It’s hard to give you a word that expresses it. Vince was not 
a particularly outgoing person. He sort of stoved up and walked off. 
He just — he was — kind of walked off. 

Mr. Chertoff. And he walked off with the set of files you were 
given? 

Mr. Massey. No, he walked off without my files first because I 
hadn’t completed copying them and verifying that what I was going 
to hand him and what I had were the same things. 

Mr. CHERTOFF. But your understanding, your impression was 
that he was frustrated you were making copies of these things? 

Mr. Massey. That was my general impression; about making 
copies, he was frustrated. Now whether he was frustrated because 
he was having to wait for the files, whether he was frustrated be- 
cause I was making copies; he was frustrated that he had asked 
me for the files, he came back the next day, I didn’t have them. 
I told him I wasn’t done, I wanted to finish copying them, and he 
stomped off. 

Mr. Chertoff. How much later did you get him the files? 

Mr. Massey. I think that was a morning in 1992 — that was a 
morning, and I think I got them to him later in the afternoon after 
I had a chance to go through my packet and the packet I was hand- 
ing him. 

Mr. Chertoff. During that period of time, did you have occasion 
to see a run of timesheets like the ones we’ve been looking at here 
that were printed out? 

Mr. Massey. Sir, I can say with certainty that I have not seen 
this pack of documents until Monday. 

Mr. Chertoff. Let me also ask, and I want you for purposes of 
this, to 

Mr. Massey. And I also want to say with certainty, just so it is 
clear, everything in my files in 1992 has been produced to this 
Committee, to various regulatory bodies, to the Independent Coun- 
sel. I am comfortable that what I had and what I compared have 
been — all those papers have been produced. 

Mr. Chertoff. This is again — we want to make sure you are not 
putting yourself on the hook for something you can’t take respon- 
sibility for 

Mr. Massey. I appreciate you looking out for me. 
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Mr. CHERTOFF. You're talking about your personal set of files? 

Mr. Massey. These are my files, yes, sir. The firm's files, I don't 
have personal knowledge as to how those were dealt with. 

Mr. Chertoff. That would exclude billing records because you 
wouldn’t have kept billing records? 

Mr. MASSEY. The billing attorney usually kept those. 

Mr. Chertoff. Did you talk to any other lawyers at the firm at 
this time who had been back at the firm in the mid-1980's about — 
during the time you were making these files for Mr. Foster about 
whether they were being asked to produce copies of documents to 
Mr. Foster? 

Mr. Massey. No, sir, I don’t think so. I don't recall a conversation 
like that. It is possible, but I don't think so. The people that I 
worked with primarily — I was the only guy in my section who had 
any Madison files, and I don't believe I had any discussions, but 
it's possible. 

Mr. Chertoff. Well, it had to be a pretty extraordinary event in 
your life to have a former partner in your firm, or current partner 
in the firm, being part of a Presidential campaign as the potential 
First Lady; correct? 

Mr. Massey. It was and continues to be an event in my life. 

Mr. Chertoff. It had to have been a subject of discussion 
around the firm; is that fair to say? 

Mr. Massey. Absolutely. 

Mr. Chertoff. When Mr. Foster came to you and said I want 
these documents, we have to prepare a response, you were aware 
of what had been appearing in the press? 

Mr. Massey. With respect to the Madison representation? 

Mr. Chertoff. Right. 

Mr. Massey. Yes, I was painfully aware of it. 

Mr. Chertoff. So you probably discussed that with other law- 
yers in the firm; right? 

Mr. Massey. Yes, there was a lot of general discussion about it, 
casual type discussions. 

Mr. Chertoff. Of course, by that time, you knew that Mr. 
McDougal had already been through a trial where he was indicted 
and ultimately acquitted, you knew that? 

Mr. Massey. Yes. 

Mr. Chertoff. At that time, in 1992, you learned about, for the 
first time, about the Whitewater deal? 

Mr. Massey. That's correct. 

Mr. Chertoff. Did you have conversations with anyone at the 
firm at that point in time about whether it was appropriate for 
Mrs. Clinton to be doing legal work for Mr. McDougal's bank and 
having a side business deal with Mr. McDougal? 

Mr. Massey. It's very possible. There were a lot of — I was in the 
center of this fire storm, and I had — it was an important issue to 
me. I think it was an important issue to a lot of my partners, and 
I would be less than candid with you if I said this didn’t raise a 
lot of discussions. This causes one to be introspective about your 
practice. 

Mr. CHERTOFF. What was your own view? Was it your view that 
you were disturbed that Mrs. Clinton had been representing Mr. 
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McDougal’s bank and had not disclosed, at least to you, that she 
had a separate business relationship with Mr. McDougal? 

Mr. Massey. Disturbed is strong. I was a little surprised, I was 
disappointed. 

Mr. Chertoff. In 1992, is it fair to say that you were aware, as 
most other lawyers were, of what was going on — what has been de- 
scribed as the savings and loan crisis? 

Mr. Massey. Sure. I mean, generally aware. 

Mr. Chertoff. And you were aware that one of the issues that 
sometimes came up was professional liability? 

Mr. Massey. Sure. 

Mr. Chertoff. That meant the liability on the part of lawyers 
or accountants or other professionals who had rendered services to 
savings and loans; right? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. And did you — let me ask you 

Mr. Massey. As a matter of fact, we have experts in our firm 
that did that kind of work, so yeah. 

Mr. Chertoff. In 1992, did you discuss with Mrs. Clinton at all 
the work you had done and she had done with respect to Madison? 

Mr. Massey. Sir, I can tell you with the highest degree of cer- 
tainty, looking you straight in the eye, I have not had any con- 
versations with Mrs. Clinton about this representation since we did 
it in 1985. 

Mr. Chertoff. Now still focusing your attention on this period 
of time, in 1992, trying to get your state of mind, and frankly the 
state of mind of people at the firm, would you say people at the 
firm were generally aware of the issue of professional liability, that 
is to say law firm liability with respect to savings and loans? 

Mr. Massey. Sir, you’re asking me — again, I want to be careful 
about testifying as to what other people’s mental state was. 

Mr. CHERTOFF. To the best of your knowledge, what was dis- 
cussed — 

Mr. Massey. Of course, it is common knowledge that lawyers and 
accountants for S&L’s get sued for malpractice. It’s common knowl- 
edge. Now whether a particular individual might have been aware 
of that, I assume that anybody in my firm would know that. 

Mr. Chertoff. You have told us what you felt was disappoint- 
ment at the fact that Mrs. Clinton had not disclosed to you, when 
you were working with her and representing Madison, her separate 
business arrangement with respect to Mr. McDougal. Did you ever 
discuss that disappointment with anybody else at the Rose Law 
Firm? 

Mr. Massey. Probably. 

Mr. Chertoff. Do you have any idea who? 

Mr. Massey. No. 

Mr. Chertoff. Did you talk to the managing partner? 

Mr. Massey. No. 

Mr. Chertoff. Did you talk to the partners in your own section? 

Mr. Massey. Probably, just casually, yes. 

Mr. Chertoff. Well, what is your best recollection of who you 
spoke to? 

Mr. Massey. It would have been some partners in my section, 
but again, I don’t have a recollection of specific conversations. I 
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said probably because it was new, I think, to most of us, this in- 
vestment, how it affected the public’s image of us, our relationship 
with State regulators. It was new to us. We were taking a lot of 
heat for it. 

I was disappointed. I think a lot of people were disappointed in 
the way it was — in the press that we were getting. But I’ll tell you, 
I don’t think I can recall for you specific conversations with specific 
individuals. 

Mr. Chertoff. Do you have a firm policy concerning investments 
by lawyers with clients for whom they’re doing work? 

Mr. Massey. We do today, yes, sir, we do. 

Mr. Chertoff. Is that a policy that has been put into effect since 
1992? 

Mr. Massey. Can I 

Mr. Chertoff. Sure, if you want to refresh your memory. 

[Witness conferred with counsel.] 

Mr. Massey. I think the question is what was the policy in 1992. 
I’m not prepared to tell you what that would have been. 

Mr. Chertoff. The question is whether there is a new policy 
since 1992. 

[Witness conferred with counsel.] 

Mr. Massey. Ron tells me there is not a new policy since 1992. 

Mr. CHERTOFF. Did you have any understanding, from either 
your own knowledge or from your discussion with others within the 
firm, as to what the firm’s policy was, whether it be written or un- 
written about whether a partner who was taking on a representa- 
tion of a client to whom the partner is supposed to be giving dis- 
passionate legal advice, whether there was a conflict if that partner 
has a private business relationship with one of the officers of 

Mr. Massey. Are you asking me if that’s a conflict of interest? 

Mr. Chertoff. I’m asking if there was any policy about having 
an intermingling of those relationships, representing a bank or cli- 
ent on the one hand as a lawyer at a firm and having private busi- 
ness with one of the principals or one of the owners or officers of 
that client? 

Mr. Massey. Policy in the sense of — I want to be candid with 
you. Did we have a promulgated written policy in 1992 with re- 
spect to the kind of investment that we know she had as of that 
time that would have required disclosure or prohibition? 

Mr. Chertoff. Yes. 

Mr. Massey. I don’t think so, but I am really hesitant without 
having an opportunity to review those. To be honest with you, I 
would love to tell you. 

Mr. Chertoff. Putting aside a formal policy, just as a matter 
of — I mean, how big was the Rose Law Firm in the 1980’s? 

Mr. Massey. As I said before, 40 lawyers, maybe 25 partners. 

Mr. Chertoff. So it is not a large law firm like my law firm is 
or Richard’s law firm is? 

Mr. Massey. We were pretty small. 

Mr. Chertoff. You were real partners and you were a small 
group? 

Mr. Massey. We were a pretty small group with a few partners. 

Mr. Chertoff. And amongst yourselves you had to have a sense 
of a certain obligation of trust and candor and trust as partners? 
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Mr. Massey. I expect that from my partners. 

Mr. CHERTOFF. You expect partners to inform you about matters 
that might in any way cast a shadow upon the appearance of pro- 
priety at the law firm; isn’t that right? 

Mr. Massey. Sir, you’re asking me my expectations? 

Mr. Chertoff. Yes. Is it fair to say in 1992 after you discovered, 
after having worked on this very project involving Madison, that 
there was a separate business relationship between Mrs. Clinton 
and Mr. McDougal that you were upset because you felt it was in- 
consistent with your own view about how partners ought to deal 
with each other? 

Mr. Massey. Sir, this is again sort of a resegment of your earlier 
question. I told you I was disappointed. The water is under the 
bridge. It had happened. We were taking heat for it. What my men- 
tal state was was disappointment. I was disappointed. 

Mr. Chertoff. Now let me focus this back on the discussion 
we’ve had with respect to the turning over of these documents and 
what was going on at the law firm with Mr. Foster in 1992 when 
the documents were being collected. You understood that Mr. Fos- 
ter was collecting these documents on behalf of the campaign? 

Mr. Massey. No, sir. I told you 

Mr. Chertoff. It was on behalf of the firm? 

Mr. Massey. On behalf of the firm. 

Mr. Chertoff. Is this because the firm felt a need to have some 
kind of a public position that the firm was going to take with re- 
spect to this matter? 

Mr. MASSEY. Sir, it was a very frustrating time. We were — there 
was a lot of — there were a lot of newspaper articles. There were a 
lot of them that grossly misstated the facts. Some of us, including 
me, had attempted to try to set the record straight with some re- 
porters, and it didn’t work, so it was not a bad idea in my mind. 

Mr. Chertoff. Did you initiate the idea, or did you learn about 
it when Mr. Foster raised it? 

Mr. Massey. He came to me. 

Mr. Chertoff. Was he the designated person who was respon- 
sible for handling this on behalf of the firm? 

Mr. Massey. That was my understanding that he told me. Now 
could he have been designated by other people, yes. 

Mr. Chertoff. The reason this is important and the reason 
I’m 

Mr. Massey. I want to — just for a second, designation in terms 
of firm management asking Vince to do this work, I’m not sure of 
that. It could very well have been that he decided to take it on him- 
self or — I don’t remember my impression. 

Mr. Chertoff. The reason I am asking you about your mental 
state is because I am trying to get a picture of what’s going on in 
the firm at the time these records are being collected. 

Mr. Massey. I understand. 

Mr. Chertoff. Tell me if I’m correct in substance in my under- 
standing of what’s going on. These stories are appearing in the 
newspaper, and they are frankly news to you; correct? 

Mr. Massey. Yes. 

Mr. Chertoff. Certainly, the business relationship between Mrs. 
Clinton and McDougal is news to you and many of your partners? 
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Mr. Massey. Mischaracterization; new news. 

Mr. Chertoff. And you feel, professionally as well as personally, 
that the firm ought to take some steps to put its side of the story 
or at least to collect the facts? 

Mr. Massey. I was happy to accommodate that effort. 

Mr. Chertoff'. Now, your understanding is that Mr. Foster was 
collecting the documents for purposes of handling the firm's 

Mr. Massey. That was my understanding. That's the impression 
I got from him when he came to me for the records. 

Mr. Chertoff. He did not come to you and say we are going to 
take these over to the campaign? 

Mr. Massey. Absolutely not. 

Mr. Chertoff. Did you have any understanding that there was 
a point in time in which Mr. Foster was going to 

Mr. Massey. I want to emphasize. I would not have let him have 
records — I would not have given him my files had I known they 
were going to leave the firm. I wouldn't have done it. 

Mr. Chertoff. Why is that? 

Mr. Massey. Because they are our files. They didn’t belong to the 
campaign. It wasn't the campaign’s — it wasn't their property. 
That's my own opinion. I'm being candid with you. 

Mr. Chertoff. Let me explore that with you a little bit. Actu- 
ally, to the extent that the files reflect correspondence or work done 
on behalf of the client, am I correct that actually the client is really 
the owner of the files? 

Mr. Massey. Sure. 

Mr. Chertoff. In this case, the work that you did on Madison, 
for example, Madison was the client; right? 

Mr. Massey. That's correct. 

Mr. Chertoff. In fact, it wasn't Mr. McDougal personally, but 
it was the bank, the savings and loan? 

Mr. Massey. Yes. 

Mr. Chertoff. And when the savings and loan was taken over 
by the RTC, the RTC essentially became the owner of the client? 

Mr. Massey. That’s a fair — in my understanding, that's a fair 
statement. It’s not my area, but it sounds right. 

Mr. Chertoff. Is it fair for me to say that in addition to the feel- 
ing you had from the standpoint of the law firm, that law firm files 
shouldn't go outside the law firm. You also had an understanding 
that files belonging to a client should not be disseminated or should 
not be transferred out of the firm without the client's permission? 

Mr. Massey. Well, I take files to my house to work on them. You 
mean without 

Mr. Chertoff. I don't mean physically out of the building. I 
mean, out of your custody as a law firm. 

Mr. Massey. Yes, sir. 

Mr. Chertoff. You can take them home or to the beach but 
you're not supposed to transfer them to another organization with- 
out the client’s permission? 

Mr. Massey. That's right. 

Mr. Chertoff. So Mr. Foster never said to you or indicated to 
you that these files that came out of your personal files were going 
to be taken anywhere outside of the firm? 
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Mr. Massey. No, sir. Again, he never indicated to me that he was 
going to give them to the campaign or to any third party. 

Mr. Chertoff. And had he indicated he was going to do that, 
you would have refused to give him the files? 

Mr. Massey. Yes, sir. 

Mr. Chertoff. When was the first time you learned that your 
files did wind up in hands outside of the law firm? 

Mr. MASSEY. I think the same time you did. I think I happened 
to be watching the hearings the day that we learned about that 
small set of files. 

Mr. Chertoff. So that was within the last, I guess, couple of 
months? 

Mr. Massey. Yeah, and if you’re going to ask me did I know any- 
thing about the Williams & Connolly 

Mr. Chertoff. I’m about to, but I’m going to put it up first. It 
is RS 381. 

Mr. Massey. Yes, sir, I’m there. 

Mr. Chertoff. Are these file folders with the files — and if you 
want to look at the files, actually, I have them here. Are these your 
files? 

Mr. MASSEY. Sir, I don’t know. I saw this letter during the hear- 
ings. 

The Chairman. Why don’t we have somebody bring this down, 
peruse them and see if they are the files. 

Mr. Massey. Mr. Chertoff, are you asking me are they my files? 

Mr. Chertoff. Are they copies of the files that you turned over 
to Vincent Foster? 

Mr. Massey. Without saying that these are all of them, because, 
again, I’ve never seen this set 

Mr. CHERTOFF. I understand that. Let me be more precise. Are 
these documents at least portions of the documents that you turned 
over to Mr. Foster. 

Senator Sarbanes. Take your time, Mr. Massey. 

Mr. Massey. I’m sorry? 

Senator Sarbanes. Take your time. Don’t feel rushed. 

Mr. Massey. I don’t mean to take up all your time. I would like 
to answer your current question and also the one you asked me an 
hour ago. 

Mr. Chertoff. Let’s take the current question. 

Mr. MASSEY. The current question is these appear to be without 
going through page by page, these appear to be the contents of my 
work files. 

Mr. Chertoff. Is there something you want to supplement from 
earlier? 

Mr. Massey. I mentioned to you earlier I had a recollection of a 
memo in which Davis Fitzhugh had approached Charles Handley 
and said — and asked him about the preferred stock and I told you 
I had read something about that. I have it. It is RS 000700. 

That’s the memo that mentions that Fitzhugh first approached 
the Securities Commission and asked them about the preferred 
stock issue. I digressed to the line of questioning we had earlier. 

Mr. Chertoff. Is that the memo? It’s a handwritten memo dated 
April 3, 1985? 
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Mr. Massey. Yes, sir. It says can a State-chartered S&L issue 
preferred stock. 

Mr. Chertoff. A copy of this memo had been sent to Mr. Fitz- 
hugh and he gave it to you? 

Mr. Massey. I think so, yes. It looks like he got a copy of it and 
he brought it to me. 

Mr. Chertoff. So you knew as of the time you began the assign- 
ment that Charles Handley was, in fact, the person to whom you 
needed to be in touch 

Mr. Massey. This refreshes my recollection. 

Mr. Chertoff. That’s correct, all right. Let’s get back now to 
1992. Having identified these files as being substantially what you 
had in your files, maybe some things more, maybe some things 
less, do you have any idea how these files came to be in the posses- 
sion of Mr. Kendall, the President’s 

Mr. Massey. I do not. I absolutely do not. 

Mr. Chertoff. Did you know that Mr. Hubbell at a point in time 
had possession of these files? 

Mr. Massey. Do I have any personal knowledge of that? 

Mr. Chertoff. Right. 

Mr. Massey. No. 

Mr. Chertoff. Putting aside what you have learned, as we have, 
as we go along, did you have any idea before we started these hear- 
ings that Mr. Hubbell had these files in his house or in his base- 
ment when he was Associate Attorney General? 

Mr. Massey. Absolutely not. 

Mr. Chertoff. I have to ask you this, it’s a little embarrassing 
but because of what’s emerged, I think I’m obliged to do it. In fact, 
your law firm was in a substantial dispute with Mr. Hubbell in 
1993 over his behavior as a partner? 

Mr. Massey. That’s putting it mildly. 

Mr. Chertoff. And that ultimately led to Mr. Hubbell leaving — 
being convicted of a crime? 

Mr. Massey. That was part of the dispute, yes, sir. 

Mr. Chertoff. Am I correct in my understanding that you would 
have vigorously objected to Mr. Hubbell having possession of these 
documents of the firm when he was Associate Attorney General? 

Mr. Massey. That’s fair. 

Mr. Chertoff. Do you know how long Mr. Foster kept custody 
of these documents? 

Mr. Massey. Sir, the chain of custody outside of my hands, I 
have no knowledge of. 

Mr. CHERTOFF. But what is clear is that, from your standpoint, 
you had authorized Mr. Foster to have these files only for purposes 
of serving the firm and only in the custody of the firm? 

Mr. Massey. And I want you to know, I think I gave him copies. 
My files were copies. I don’t think it’s material. I think I gave him 
the copies as opposed to the originals, but yes, when I let him go, 
if you want to describe it in terms of a bailment, in my mind, they 
were for the firm. 

Senator SARBANES. The question was whether you authorized 
him only for that purpose 

Mr. Massey. There was no authority. 
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Senator Sarbanes. — and as I understand your answer, you 
made no authority. You made an assumption as to why he was re- 
ceiving the files; is that correct? 

Mr. Massey. Yes, sir, that’s correct. We did not have a discussion 
about you can only use them for these purposes. 

Mr. Chertoff. He told you that he was using these for purposes 
of the Rose Law Firm handling its own defense, as it were? 

Mr. MASSEY. The phrase that comes to mind is firm stories, put- 
ting together a firm story. 

Mr. Chertoff. Did he ever come back to you — did Mr. Foster 
ever come back to you and say we want to use these files for the 
campaign or for any other purpose? 

Mr. Massey. No. 

Mr. Chertoff. Did Mr. Hubbell ever 

Mr. Massey. No. 

Mr. Chertoff. Did anybody else working on the campaign come 
to you and say we want to use these for any other purpose? 

Mr. Massey. No, sir, I don’t believe so. 

Mr. Chertoff. No further questions, Mr. Chairman. 

The Chairman. Senator Sarbanes, Mr. Ben-Veniste. 

Mr. Ben-Veniste. Well, let’s go back into this sort of new area 
that has come up about what occurred back in 1992 with respect 
to these documents. There had been allegations in 1992 that the 
firm and/or its partners had done something inappropriate in con- 
nection with the representation of Madison Bank; is that correct? 

Mr. Massey. That was one of many, yes, sir. 

Mr. Ben-Veniste. I notice you’re looking at your watch. We’ve all 
gone a long while without eating or possibly other requirements of 
the human body. 

Mr. Massey. Many of my friends will doubt that I’ve been able 
to sit still for 5 hours. 

Mr. Ben-Veniste. If you need a break, let us know, but I think 
we’re close to wrapping up on this line, but this is not meant to 
be torture for anybody. 

At the time these issues came up, Mr. Massey, did you think it 
not unreasonable for the firm and its partners involved in these 
transactions to review the records, and to try to go back now 7 
years, to determine what the facts were? 

Mr. Massey. Absolutely. 

Mr. Ben-Veniste. Very reasonable? 

Mr. Massey. I was glad — my reaction when he asked, I was glad 
he took the initiative to do it. 

Mr. Ben-Veniste. Even 7 years after. It’s now 10 or 11, but 7 
years was a long time to try to recall, without looking at the 
records, what had occurred; correct? 

Mr. Massey. Seven years is a long time. 

Mr. Ben-Veniste. So now Mr. Foster asked you, because there 
had been some urgent press inquiry, to get what information you 
could to him so that could be part of the process; is that right? 

Mr. Massey. That was the — that’s a bit different than my char- 
acterization, but that’s more or less true. As I told you, he came 
to me and said I’m putting together a firm story and I want your 
work files. That was the general reaction. That was a general 
statement. 
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Mr. Ben-Veniste. Now, he came to you on one day and then the 
next day, he came in the morning, I take it 

Mr. Massey. And I said OK, I’ll put them together and you come 
get them the next day. 

Mr. Ben-Veniste. In the interim between the time he made the 
request of you and the time he came back, you hadn’t either begun 
or at least concluded copying the files; is that right? 

Mr. Massey. That’s correct. 

Mr. Ben-Veniste. You told him well, I haven’t gotten to it yet, 
in substance? 

Mr. Massey. I said 

Mr. Ben-Veniste. You said I’ve been very busy, I haven’t gotten 
to it. And he seemed to be frustrated with that response because 
clearly he was interested in resolving these questions as soon as he 
could? 

Mr. Massey. I don’t know. Again, I’m trying not to testify as to 
what was in somebody else’s mind. 

Mr. Ben-Veniste. Right, but it didn’t strike you as unreasonable, 
did it, that given the level of interest that had been expressed in 
these matters, he’d want to get on the situation as soon as possible 
and be able to get all the facts accumulated? 

Mr. MASSEY. That is one interpretation of his behavior, sir. I’m 
trying not to — I’m trying to use objective facts. 

Mr. Ben-Veniste. You are not suggesting here, are you, because 
we’re dancing around this implication, that Mr. Foster was in some 
process to try to get the original files of the firm into somebody’s 
hands so they could be destroyed? Was that the impression that 
you got? 

Mr. Massey. Absolutely not. That was not my impression. 

Mr. Ben-Veniste. Because that seems to be the implication of 
some of the questions and you may not perceive that sitting down 
there but 

Mr. Massey. I don’t perceive that. 

Mr. Ben-Veniste. — we’ll see that sliced and diced and appearing 
in the newspaper in some other context tomorrow unless we are 
very clear about it, so I want to make it very clear in my question 
to you as to whether you took Mr. Foster’s request to you as imply- 
ing that something untoward or improper was about to happen to 
these files? 

Mr. Massey. I told you, again as I said earlier, my impression 
was he was putting together a — I have no reason to disbelieve him, 
he was putting a firm story together. 

Mr. Ben-Veniste. Now, in point of fact, Mr. Foster knew that 
you had made a copy of all of your materials at the time that you 
gave him the copy because you told him that? 

Mr. Massey. Yes. 

Mr. Ben-Veniste. Going to the substance of the documents 
themselves, and we heard some testimony about this when this 
erupted the last time, when this was a smoking gun issue as to 
original files from the Rose Law Firm spirited away and possibly 
damaging information for the purpose of making sure that they 
would never see the light of day. If we go back and look at that, 
number one, they weren’t the original files; correct? 
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Mr. Massey. Whatever was in our files was copies, so the origi- 
nal correspondence and so forth were 

Mr. Ben-Veniste. Second, with respect to the documents that 
were in your files, did they reflect in any way, shape or form, Mr. 
Massey, any improper or untoward, much less illegal, conduct? 

Mr. MASSEY. We did nothing wrong in connection with the mat- 
ters on which I worked, and there was nothing untoward in those 
files. I told you, everything — you can be your own judge — every- 
thing in my files has been produced. 

Mr. Ben-Veniste. Finally — and I guess at some point we’re going 
to conclude with your testimony. At some point these files came 
into the possession of Mr. Hubbell. Now, in terms of the time 
records or the original bills that went to the Madison Bank, is it 
your understanding that, apart from the records that have just 
been discovered and made available to this Committee, that is the 
computer generated time records reflecting work done for Madison, 
that there were bills sent to Madison by the Rose Law Firm that 
reflected, in substantial substance, the same work which is re- 
flected in the detailed billing records? 

Mr. Massey. The bills that I’ve seen seem to do that. Now there 
are some blocked bills, there are some itemized bills. And substan- 
tial, again, we’ve talked about that through the day, is in the eye 
of the beholder. I’d say they generally reflect the entries and they 
would have been sent to Madison. 

Mr. Ben-Veniste. So now the issue again is — and we need to be 
very careful in asking the question so that those who will interpret 
this or report on it are clear in their thinking — it is the case that 
the same material that was contained in the detailed time records 
has been made available to the Independent Counsel so far as your 
partners were aware; is that correct, sir? 

Mr. Massey. Can you repeat that? I’m not sure if I followed it. 

Mr. Ben-Veniste. It is a convoluted question with a lot of prefa- 
tory language that could be dropped. 

Mr. Massey. I have been here a long time. Those are the kind 
I can’t answer. 

Mr. Ben-Veniste. Were you aware, as a result of conversations 
with your partners who have been questioned by many regulators 
and agencies over the years about these matters, were you aware 
that the bills that were sent to Madison Bank, which cover the 
same ground as these detailed computer generated records, had 
been presented to the Independent Counsel’s Office? 

Mr. Massey. May I talk to my counsel a second? 

Mr. Ben-Veniste. Certainly. 

Mr. Massey. Excuse me. 

[Witness conferred with counsel.] 

Mr. Massey. I wanted to make sure I’m not stepping on any- 
body’s toes. It is my understanding that the Independent Counsel 
has copies of the bills. 

Mr. Ben-Veniste. Of the bills that went to Madison? 

Mr. Massey. Yes. I don’t know about all of them. I think I was 
asked that earlier. 

Mr. Ben-Veniste. We don’t know either because we don’t receive 
information back from Independent Counsel about what they have. 
But in terms of any notion that there has been some destruction 
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of records so that we can’t tell what was done for Madison, clearly 
those records were presented, at least in substantial part as far as 
you know, to the Independent Counsel and now we have another 
way of looking at the time that was spent as a result of the com- 
puter generated records that have been located by the White House 
and turned over to this Committee; correct? We have those records 
now; correct? 

Mr. MASSEY. I can speak with personal certainty with respect to 
my records. 

Mr. Ben-Veniste. OK, and you have seen the records that have 
been recently located and turned over to this Committee, and they 
appear to be a computer generated record of time spent by attor- 
neys at the Rose Law Firm back in 1985? 

Mr. Massey. That’s correct. 

Mr. Ben-Veniste. If you look at those records, there is a top 
sheet to the records that reflects that it was generated in summary 
form in 1992, February; is that correct? 

Mr. Massey. 2/12/92. 

Mr. Ben-Veniste. And that would have been around the time, 
would it not, that this issue heated up during the campaign? 

Mr. Massey. That’s my recollection. 

Mr. Ben-Veniste. So it would be a fair inference, would it not, 
that somebody went to the Rose Law Firm computer to generate 
the information so that they would get on top of this situation in 
1992? 

Mr. Massey. That’s what it appeared to me 

Mr. Ben-Veniste. Now let’s go to the underlying records. Can 
you tell when those records were generated? 

Mr. Massey. “Underlying,” you mean the actual bills? 

Mr. Ben-Veniste. Not only the actual bills but the actual time 
records. 

Mr. Massey. The time entries, the time summaries? 

Mr. Ben-Veniste. Yes. 

Mr. Massey. They appear to have been generated sometime 
around the time the bills were sent or the time was collated, I 
guess is the right word. 

Mr. Ben-Veniste. That would have been in 1985 and 1986. 

Mr. Massey. There is an 1981 bill in here from the Bank of 
Kingston. Yeah. They seem to — again, without — very generally, 
they seem to have come from a time in which they were rendered. 

Mr. Ben-Veniste. Now, you say you haven’t had the opportunity 
to compare the billing summaries which were prepared by the 
managing partner and the underlying time records. We have done 
that and found that they are substantially — we haven’t gone word 
for word, but they are substantially identical, that the work re- 
flected was, in fact, reflected in the underlying time records. 

Without going through this in excruciating detail to show that 
that’s the case, I wonder whether we can at least get the confirma- 
tion from Mr. Clark that that process has gone forward and that 
our observations are substantially the case. If you wish to consult, 
you may do so with the Chairman’s 

The Chairman. Mr. Ben-Veniste, if you are indicating that the 
Committee staff has reviewed them and found them to be substan- 
tially the same, that’s good enough. We’ll accept that. 
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Mr. Ben-Veniste. We’re not the witnesses. 

Mr. Massey. Yes, sir, that’s my understanding. I haven’t done it 
myself, but in my understanding, that’s correct. 

Mr. Ben-Veniste. Mr. Chairman, I understand that in view of 
the impending next blizzard 

Senator Dodd. You’re talking about the weather now, aren’t you? 

Mr. Ben-Veniste. Yes, the weather, that blizzard, yes, which is 
scheduled to bury Quebec Street beyond recognition since it hasn’t 
been plowed, Mr. Mayor, if you’re listening, up to this point. But 
as a serious matter, these gentlemen have plans to go back to Lit- 
tle Rock and probably not have plans to stay over this weekend 
and have now 

Mr. Massey. I’m happy to stay as long as you have questions. 

Mr. Ben-Veniste. I’d ask for our indulgence 

The Chairman. I think we have several more questions for Mr. 
Massey, and then we can conclude. Of course, if you want to say 
anything else. 

Mr. Chertoff. Mr. Massey, I want to address this issue that we 
have just talked about regarding the billing records. What you 
have just talked about was a fee recap prepared by your law firm; 
correct? 

Mr. Massey. Sir, you’re asking about 013, RLF 03030? 

Mr. Chertoff. The document that was just addressed. That’s a 
summary of the bills that were sent out to Madison. 

Mr. Massey. I didn’t prepare it. I wish I could tell you what that 
is. It appears to be a summary of allocations. I’m not sure it’s a 
summary of time. 

Mr. Chertoff. Allocations means allocations on a monetary 
basis? 

Mr. Massey. I’m getting beyond my knowledge. 

Mr. Chertoff. Now, you don’t really know what bills Independ- 
ent Counsel has; right? 

Mr. Massey. I do not. 

Mr. Chertoff. Have you seen any bills that anybody else has at 
the Independent Counsel’s Office? 

Mr. Massey. I don’t think so personally. 

Mr. Chertoff. Have you been informed since this matter has 
been opened up that people at your law firm have been shown 
some bills by the Independent Counsel? 

Mr. Massey. Yes. 

Mr. Chertoff. You don’t know what the bills are? 

Mr. Massey. I have some general idea, but I don’t know what all 
of them are. 

Mr. Chertoff. You don’t know if they have been shown all the 
bills? 

Mr. Massey. No, sir. As I said earlier, I do not know. 

Mr. Chertoff. Do you know where the Independent Counsel got 
the bills? 

Mr. Massey. No, sir. 

Mr. Chertoff. They didn’t get them from the Rose Law Firm, 
did they? 

Mr. Massey. If they are there, they can get them, but I’m not 
sure where they got them. 
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Mr. Chertoff. But they did not get them from the Rose Law 
Firm, did they? 

Mr. Massey. I don’t think so. 

Mr. CHERTOFF. Now this is important because even assuming the 
Independent Counsel has bills, when we’re talking about bills, 
we’re talking about the bills that went out to Madison, there is in- 
formation on the printout, Mr. Massey, that is not contained on the 
bills; isn’t that correct? 

Mr. Massey. On the printout? 

Mr. Chertoff. Yes. If you compare the bills 

Mr. Massey. The fee recap of 1992? 

Mr. Chertoff. No. If you compare the package of bills we have 
put before you, which we have been working with all day, which 
lists dates and then who does work and what the work is done on 
each date, if you compare those to the printout, the printout con- 
tains the exact time, amount of time worked on each matter, the 
bill doesn’t tell us that, does it? Do you want to do a comparison 
here? 

Mr. Massey. Well, I think you could probably do the math. 

Mr. Chertoff. Let’s do a comparison. DKSN 28934, which is the 
April bill. 

Mr. Massey. Mr. Chertoff, I’m going to tell you, I’m happy to 
work with you on these, but we’re dangling on the outside of my 
area of expertise. 

Mr. Chertoff. This is just a question, Mr. Massey, of reading 
two things and comparing. 

Mr. Massey. Sure, OK. 

Mr. Chertoff. The bill, 28934, some of which you believe the 
Independent Counsel may have, shows the names of individuals 
and shows the work they do; right? 

Mr. Massey. Excuse me, just excuse me. You’re looking at the 
billing — your question was? 

Mr. Chertoff. Bill DKSN 28934, part of that package of bills 
that we’ve been working with. 

Mr. Massey. Bear with me. 

Mr. CHERTOFF. Containing your work in April 1985. 

Mr. Massey. Sure. We have 5/21/85 on there. The one I have is 
not stamped. 

The Chairman. She is going to give this to you right now, Mr. 
Massey, or to your counsel. 

Mr. Massey. I do have it now, excuse me. 

Mr. Chertoff. However many of these bills the Independent 
Counsel has, these bills do not indicate the amount of time an at- 
torney spent on each task; is that correct? 

Mr. Massey. The bill what I’m looking at, 28934, does not reflect 
time values. 

Mr. Chertoff. It just gives a dollar value for the bill and a list 
of tasks; correct? 

Mr. Massey. It gives a total amount and list of tasks, yes, sir. 

Mr. Chertoff. Now the printout, you have no reason to believe 
the Independent Counsel ever had the printout? 

Mr. Massey. Sir, I don’t know what they have. 

Mr. Chertoff. The printout contains the actual amount of time 
spent on each task; isn’t that correct? 


99 


Mr. Massey. Yes, sir. 

Mr. Chertoff. So there's information on the printouts that is 
critical to understanding who did what and how much time they 
spent on it that you can’t determine if you just get the bills that 
went to Madison; isn’t that correct? 

Mr. Massey. If you were — to put it in my own words, if I can, 
if you wanted to quantify the time spent on matter 1 for the month 
of April, you couldn’t tell from the bill. 

The Chairman. Who did the work? 

Mr. Massey. Well, you could see entries that reflect some efforts. 

The Chairman. But it doesn’t tell you which attorneys? 

Mr. Massey. It tells you two. It doesn’t tell you how much time 
they spent. 

Mr. Chertoff. To know how much time is spent you have to get 
those printouts; right? 

Mr. Massey. That’s correct. 

Mr. Chertoff. Those printouts were printed out in February 
1992, as Mr. Ben-Veniste asked you? 

Mr. Massey. I’m confused. Can you repeat your 

Mr. Chertoff. The printouts, Mr. Ben-Veniste asked you a few 
moments ago, the printouts were printed out along the top, they 
were run and printed out in February 1992; is that correct? 

Mr. MASSEY. The very — the top printout, the summary. Now this 
printout that follows the bill was printed out apparently in 1985. 

Mr. CHERTOFF. No, no, the printouts that Mr. Ben-Veniste asked 
you about were run off the firm computer in February 1992; is that 
correct? 

Mr. Massey. I would prefer, before I testify, that we identify the 
documents. 

Mr. Chertoff. Let me ask you this. Let me 

Mr. Massey. It appears to have been printed out February 1992. 
DKSN 028928. 

Mr. Chertoff. 28929? 

Mr. Massey. 28928, 28929 

Mr. Chertoff. Fine. These printouts were generated on Febru- 
ary 12, 1992; correct? 

Senator Dodd. That’s the summary. 

Mr. Chertoff. Right. 

Mr. Massey. No, no, sir. It’s not the summary. I want to identify 
the document so that we’re not confused. So that I’m not confused, 
anyway. I’m talking about DKSN 028928. It is a fee client billing 
and payment history that appears to have been printed out at 8:41, 
I assume a.m. on 2/12/92. 

Mr. Chertoff. OK. And you were asked by Mr. Ben-Veniste 
whether that was when all these newspaper articles started to ap- 
pear about Madison and the Rose Law Firm. Isn’t it a fact that 
the — to your knowledge, and I’m obviously not going beyond the 
limits of your knowledge, didn’t these articles actually start to ap- 
pear somewhat later than the middle of February 1992? 

Mr. Massey. My recollection was later, yeah, mid-February, 
something like that. 

Mr. Chertoff. Later than that? 

Mr. Massey. Sir, I don’t — there are a lot of articles. 
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Mr. Chertoff. Mr. Foster came to you and asked you for your 
files — you have to pay attention to me, Mr. Massey. Mr. Foster 
came to you and asked you for your files to prepare — to respond on 
behalf of the Rose Law Firm to these press inquiries. Did he ever 
come back to you and ask you for your recollection of what had 
happened or to/explain to him what was in the files? 

Mr. Massey. No, sir. 

Mr. Chertoff. Now finally, let me just — I want to make sure 
that there's no dispute on the record about this, because I will tell 
you, Mr. Massey, in many ways this is probably the most impor- 
tant question we’ve addressed in your examination, and I don’t 
want to sugarcoat it. 

We have two documents, one of which is a sworn document, one 
of which is an unsworn document but still under color of law, pro- 
vided by Mrs. Clinton, her answers with respect to how this work 
came in, and you understand, Mr. Massey, we have Mr. McDougal 
making a public statement to the press that he gave the work to 
the firm as a benefit to the Clintons, Mr. Latham indicated that 
the work came over to the firm because it was McDougal’s decision 
to do something for his friends. 

You have seen what Mrs. Clinton’s version is, but I want to focus 
your attention very specifically on some things, and I want you to 
bear in mind in answering the question that there are certain 
things which are memorable but certain things are quite memo- 
rable in an attorney’s career and in terms of what an attorney 
does. 

I want to ask you this in respect to the statement in Mrs. Clin- 
ton’s interview that she recalled Massey came to her and asked her 
to be the billing attorney, which was a normal practice when an 
associate was handling a matter. Did you go to Hillary Clinton in 
April 1985, or before or afterwards and ask her to be the billing 
attorney on the Madison matter that you were working on? 

Mr. MASSEY. I told you before, I don’t believe I did. I have no 
recollection of that. 

Mr. Chertoff. And it’s something you would recall if you did? 

Mr. MASSEY. My brain works in funny ways, Mr. Chertoff. I 
think I would recall it. 

Mr. Chertoff. I want to go to the sworn statement. The sworn 
statement says, “In the spring of 1985 Massey came to see me,” 
“me” being Hillary Clinton, “because he had learned that certain 
lawyers at the law firm were opposed to doing any more work for 
McDougal or any of his companies until he paid his bill and then 
only if Madison Guaranty agreed to prepay a certain sum to the 
firm once a month to cover fees and expenses.” Did you do that? 

Mr. Massey. You asked me earlier the best question, the precise 
question, which was did I go to her with a proposal, and I don’t 
remember anything like that. 

Mr. Chertoff. I will read it to you again. “I believe Massey ap- 
proached me about presenting this proposal to Jim McDougal be- 
cause he was aware that I knew him.” Did you go to Mrs. Clinton 
about presenting this proposal to do work for the Rose Law Firm 
to Jim McDougal? 

Mr. Massey. I am going to tell you what I said earlier, which is 
I could have had a conversation with her of this substance. I had 
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talked to Latham, he said it is up to McDougal to get the work. 
Would you chat with McDougal. That’s possible. Now, specifically 
with respect to that, did I go with a proposal and ask her to be the 
billing attorney? I don’t believe so. 

Mr. Chertoff. And that’s because Latham didn’t even have the 
authority to enter into an agreement with you about Rose Law rep- 
resenting Madison? 

Mr. Massey. Well, and in light of the statements that I have 
read today. 

Mr. CHERTOFF. The fact of the matter is, to kind of cut it down 
to the most common sense issue, you did not reach an agreement 
with John Latham to have the Rose Law Firm represent Madison 
Guaranty Savings & Loan in any matter? 

Mr. Massey. That’s broader than I think I’m prepared to testify. 

Mr. Chertoff. Now please listen again. You did not reach an 
agreement 

Mr. Massey. An agreement, what is that? 

Mr. Chertoff. Yes. You did not reach an agreement with John 
Latham that the Rose Law Firm would represent Madison Guar- 
anty Savings & Loan in any matter; is that correct? 

Mr. MASSEY. Again, I want to answer your question, but that’s 
a very broad statement. I agreed to perform services for Madison, 
OK, and I agreed to do certain things, and that — is that a contract? 
Is that an agreement? 

Mr. Chertoff. I don’t mean when you started to work on it after 
the firm was retained. 

Mr. Massey. I understand. 

Mr. Chertoff. You did not reach an agreement to have the firm 
retained, have the Rose Law Firm retained by Madison Guaranty 
with John Latham; correct? 

Mr. Massey. No, sir, I don’t believe so. 

Mr. Chertoff. Therefore, you were not able to bring any such 
agreement in to Mrs. Clinton to have the fee arrangements? 

Mr. MASSEY. I don’t have any recollection of that, yes 

The Chairman. Mr. Massey, let me say something to you. You 
were there, a first-year associate, if you had brought in this busi- 
ness, it would have been the first piece of business I think you tes- 
tified that you brought into the firm; right? 

Mr. Massey. That’s correct. 

The Chairman. You would have remembered that? 

Mr. Massey. That’s correct. 

The Chairman. You don’t remember bringing that business into 
the firm? 

Mr. Massey. No, sir, I do not. 

Mr. Chertoff. Nothing further, Mr. Chairman. 

Senator SARBANES. Now, Mr. Massey, as I understand your testi- 
mony, you talked to Latham about getting business into the Rose 
Firm from Madison; correct? Because Latham had been asking you 
lots of questions about securities matters, and I think you testified 
here somewhere that Rose was you thought the best regional secu- 
rities law firm? 

Mr. Massey. We were one of the best around. 

Senator Sarbanes. Yes. So you talked to Latham about that? 

Mr. Massey. Sure. 
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Senator SARBANES. Mr. Latham then told you look, I can’t decide 
that, McDougal decides that? 

Mr. Massey. That’s what he told me, yes, sir. 

Senator Sarbanes. You say you may have said to Mrs. Clinton 
in effect here is a chance to get some business but we need to, as 
it were, kick it upstairs in order to get the business; is that correct? 

Mr. Massey. That’s possible, yes, sir. 

Senator Sarbanes. It’s possible that you did that? 

Mr. Massey. Yes. 

Senator Sarbanes. So the statement that Massey approached me 
about this proposal, and I don’t know what the proposal is, but 

Mr. Massey. Mr. Chertoff, I think, is trying to distinguish be- 
tween did I talk to her with respect to how we were going to bill 
them, whether we get a retainer, did I have a specific engagement 
agreement of some kind. Sir, I don’t have any recollection of that 
happening. I don’t believe it happened that way. Could I have had 
a conversation with her, can you have a talk with Mr. McDougal, 
that’s very possible. I want to — that’s my testimony. 

Senator Sarbanes. So the issue really comes down to whether 
the use of this language “this proposal,” whether it reflected some 
fully developed proposal or whether the reference is to trying to get 
the business? And in any event 

Mr. Massey. I don’t know what she meant when she said that. 

Senator SARBANES. In any event, either way, I don’t see where 
it’s a highly relevant point, to be very candid with you. As I under- 
stand your testimony here today, though, is you tried to get the 
business out of Latham and you may have gone to Mrs. Clinton to 
try to — for her, saying that this is in the offing, we could get this 
business, but it needs somehow to be brought to closure. Now, you 
say such a conversation could have happened; is that correct? 

Mr. Massey. Could have. 

Senator Dodd. If my colleague would yield, we are using the 
word “proposal,” and I think to the average person a proposal 
sounds like something more formal. 

Mr. Chertoff. It’s actually in Mrs. Clinton’s sworn statement. 

Senator Dodd. I know she used the word “proposal,” and I am 
not arguing about the use of the word, but I think how people in- 
terpret the word, and if you hear the word “proposal,” it has a note 
of formality to it, a proposal does. I think what some people are 
suggesting or at least implying, what you have testified to, Mr. 
Massey, is this wasn’t — you don’t recall any formal discussion along 
these lines? 

Mr. Massey. Yes, sir. No engagement letter, no engagement 
agreement. 

Senator Dodd. Which would be normal in a formal proposal. 
That’s how it would be done? 

Mr. Massey. Mr. Chertoff asked me did I go to her with a pro- 
posal in hand, which I think he read to me from a deposition. My 
interpretation is something that is specific with respect to what 
we’re going to do and how we’re going to bill them and how the en- 
gagement is going to operate. That is — when I testified that I don’t 
believe it happened that way, that’s what I’m saying. I don’t recall 
that — I don’t believe that happened. 
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Senator Dodd. I understand. I appreciate that. And yet if the 
question is framed with the notion did you go to Mrs. Clinton and 
say I’ve talked to Latham, Latham thinks that we can have this 
business, but it isn’t his decision to make, it’s McDougal’s decision 
to make, now, that’s a different proposal and one that you don’t 
have a recollection of, but you’re not denying that it occurred? 

Mr. Massey. I’m not saying that didn’t happen. That’s up to you- 
all to decide whether it’s a proposal. 

Senator Dodd. I understand. 

Senator Sarbanes. Mrs. Clinton actually said, “As I recall, 
McDougal agreed that Massey could proceed with the work and in- 
formed me he would arrange to pay the past due bill.” And shortly 
thereafter you did proceed with the work, did you not? 

Mr. Massey. I’m not sure the gap of time between when we were 
engaged and when I started with the work. It looks like by the 
time records that we were engaged and I started working pretty 
quickly with one another. 

Senator Sarbanes. Let me ask you this question. You are now 
a partner and you supervise associates; correct? 

Mr. Massey. I do. 

Senator Sarbanes. You review their work and then you bill for 
the review, of course the associate who does really most of the work 
also bills for his work; right? 

Mr. Massey. Yes. 

Senator Sarbanes. Would you in some instances, when someone 
said to you, well, you really did a good job on that, say well, the 
associate here did all the work? Have you done that on occasion, 
even though you reviewed his work, but it’s basically the associate 
did all the substantive work. You reviewed it, you’re entitled to bill 
for that review and so forth, but have you done that on occasion? 

Mr. Massey. Some associates would probably argue with me on 
that, but on occasion I probably have given associates credit where 
credit it due. 

Senator SARBANES. That’s right. Mrs. Clinton may have done 
that in this instance to you in terms of your work? 

Mr. Massey. It’s possible. 

Senator Sarbanes. Thank you very much. 

The Chairman. I think Senator Bennett has a question. 

Senator Bennett. Obviously I don’t want to prolong this, but one 
quick question, going back to our earlier exchange, which may now 
be so long ago that you don’t recall it, but 

Mr. Massey. At least it’s not 11 years, Senator. 

Senator Bennett. No, it is not. I must say I am impressed with 
your memory. I find it 

Mr. Massey. I have nothing to hide. I have a very good memory. 

Senator Bennett. You made the comment that only the client 
knows ultimately why he hired the law firm, and I read to you 
what Mr. McDougal has said publicly. My question is this: Without 
making a judgment as to whether McDougal is right or the Presi- 
dent is right in his denial of McDougal, is there anything in the 
McDougal description of how he decided to hire the Rose Law Firm 
for this purpose that is contradictory to your experience? 

Mr. Massey. Sir, you mean you’re aslang me to comment on the 
so-called jogging story? 
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Senator Bennett. McDougal — forgetting the sweating and the 
leather chair, McDougal says he hired the Rose Law Firm because 
Governor Clinton asked him to. Do you have any experience 

Mr. Massey. I can’t contradict. I have no idea and I have no ex- 
perience. 

Senator Bennett. You have no way of corroborating that? 

Mr. Massey. No, sir. 

Senator Bennett. But your experience of the way the thing was 
announced within the firm, nothing would come up that would 
deny that either? 

Mr. Massey. Sir, I don’t recall how it was announced within the 
firm. Typically the announcement is just a pink sheet, a piece of 
paper. So guns didn’t go off and I don’t remember there being a 
general discussion. 

Senator Bennett. But there was nothing in a conversation you 
had with Mr. Latham or anybody else that would be mutually ex- 
clusive with the McDougal description? 

Mr. Massey. I can’t help you one way or another with that story, 
Senator Bennett. 

Senator Bennett. Thank you. 

That’s all, Mr. Chairman. 

The Chairman. At some point in time you were called in and you 
had a meeting with some of the people at the bank, one of them 
you knew and one of them had been a student of yours, et cetera. 
Now you’re at the law firm. Who called you in? 

Mr. Massey. Who called me in? 

The Chairman. Who said to you, Mr. Massey, we have this pro- 
posal to work on. Who called you in, do you recall? 

Mr. Massey. I don’t. I’ve been asked that question a lot of times. 

The Chairman. You don’t recall if Mrs. Clinton called you in? 

Mr. Massey. I tell you this, I know I had a meeting with her 
very early in the engagement. 

The Chairman. You didn’t meet with any of the other senior 
partners, did you? 

Mr. Massey. Sir, are you asking me did she call me, did I attend 
a meeting in which she was there? 

The Chairman. Yes. 

Mr. Massey. It appears I met with her. Did we have a meeting 
that she told me the work is here? It’s possible. 

The Chairman. Did she assign the work? 

Mr. Massey. It’s possible. 

The Chairman. The billing records indicate she had done some 
work initially before you got started? 

Mr. Massey. Same day, I think. 

The Chairman. Same day, contemporaneously. If you had 
brought the client in, you would know that you brought the client 
in, we went over that. First-year associate, 8 months, you would 
have known that, it would have been memorable, wouldn’t it? Yes 
or no? 

Mr. Massey. Yes. 

The Chairman. Mr. Massey, this isn’t easy for us and it must be 
extraordinarily difficult for you, given the totality of your cir- 
cumstances in terms of where you work and your relationship with 
your fellow associates. I want to thank you for your candor and 
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being as honest as possible. Some of us have different interpreta- 
tions. Some will speculate about what certain people were thinking, 
but you can’t testify to people’s state of mind, so that really places 
you in a difficult position. So you certainly handled yourself well, 
and I certainly want to thank you for your cooperation. 

Senator Sarbanes, if you have anything? 

Senator Sarbanes. Mr. Chairman, just let me observe that the 
report of the Pillsbury Madison & Sutro on this retainer, and the 
suggestion that the retainer was paid because the Clintons wanted 
the money rather than for services rendered, and the report then 
refutes that assertion. I mean this is the McDougal story about 
Clinton, and it goes on and sets out three reasons why this sugges- 
tion would be wrong. They analyze it as an advance fee payment 
if services were rendered, that the unused portion was returned, as 
I understand it, from the law firm to McDougal, and third, that in 
light of the failure for them to have paid previous bills, they could 
hardly be blamed for seeking advance payments for agreeing to 
represent McDougal once again. But this report, I gather, has now 
been released and is now publicly available. This is the one I think 
that cost what $4 million to the RTC to have done? 

The Chairman. I think we overpaid them. 

Senator SARBANES. Actually it addresses a preferred stock offer- 
ing on the brokerage work which Mr. Massey has been talking 
about here today. 

Senator Dodd. If my colleague would yield on that, let me tell 
you, if this report that they spent 2 years on at the cost of $4 mil- 
lion had reached a different conclusion, we would be gagging on it, 
it would have been literally disseminated everywhere. That’s the 
point here. 

Here is a report that exonerates them at least on the civil side 
of this, and it is sort of buried away instead of trying to get it out. 
That’s the difference here. That’s why I raised the issue earlier. I 
mean, we all know as a matter of fact, had that firm, the Stevens’ 
firm, charged the Clintons with illegality in these areas, this would 
have been absolutely everywhere in the country, all over the place. 
The fact that it exonerates them, we don’t hear about it. That’s the 
concern. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Just one last point which seems obvious to me. 
How many people were in the securities area of your firm back at 
the time this matter came in? 

Mr. Massey. People — lawyers? 

Mr. Ben-Veniste. Yes. 

Mr. Massey. Associates, partners 

Mr. Ben-Veniste. Partners and associates. 

Mr. Massey. Bear with me — 12 to 15. 

Mr. Ben-Veniste. Twelve to 15 and you were more or less at the 
bottom of the food chain? 

Mr. Massey. Absolutely. 

Mr. Ben-Veniste. Yet when the matter came in, there wasn’t 
any question but that it was going to be Rich Massey who was 
going to get this matter to work on; correct? So there can be no in- 
ference other than there was a direct relationship to the conversa- 
tions that you had had with Latham, the fact that immediately you 
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go and you get guidance from one of the senior partners in your 
firm on the very first day that any work is done on this, correct, 
from Mr. Baledge, is it? 

Mr. Massey. Baledge was a senior associate at the time. 

Mr. Ben-Veniste. Senior associate at the time, that you were 
going to get the responsibility for this matter from the securities 
group standpoint. That wasn’t a coincidence in your mind, was it? 

Mr. Massey. I’m sorry, I don’t follow you. 

Mr. Ben-Veniste. You were assigned to the case, even though 
you were at the bottom of the food chain in the securities depart- 
ment; correct? It isn’t as though 

Mr. Massey. I was assigned because I was at the bottom of the 
food chain? I’m sorry 

Mr. Ben-Veniste. No. It isn’t as though this was the luck of the 
draw, some lottery, the Rose Law Firm lands a new client, Madison 
Bank, and they say let’s spin the wheel and see which person of 
the dozen in the securities department gets assigned this matter. 
Quite clearly, it went immediately to you. 

Mr. Massey. I’m just going to say that Latham, which this is the 
first time I saw this testimony, he said he asked for me. 

Mr. Ben-Veniste. And quite clearly all of this came together on 
the basis of the fact that you had pitched Latham for the business, 
Mrs. Clinton had had the relationship with McDougal and the case 
came in and you were assigned to do the work? Fair? 

The Chairman. Don’t open that door. He has already answered 
that question. The record is pretty clear, Counselor, as it relates to 
his answers. 

Mr. Ben-Veniste. Don’t answer my question. 

The Chairman. Well, if you assume that we will go right back 
and ask again to look 

Mr. MASSEY. Would you repeat the question? 

Mr. Ben-Veniste. Isn’t it a fair conclusion to reach that on the 
basis of your relationship with Mr. Latham and the free advice 
that you had given him before, the fact that you pitched Mr. 
Latham for the business on behalf of the Rose Firm, the fact that 
Latham said he didn’t have the relationship with Mr. McDougal — 
that he did not have the decisionmaking authority, that that was 
Mr. McDougal’s bailiwick, that you knew that Mrs. Clinton had an 
acquaintance with Mr. McDougal, given all of those circumstances, 
isn’t it a fair conclusion that this was a team effort to bring a new 
client into the firm in which you played a not insignificant role? 

Mr. Massey. “Team effort” meaning there was more than one 
person trying to get the work? 

Mr. Ben-Veniste. Yes. 

Mr. Massey. Sure. 

Mr. Ben-Veniste. Nothing further. 

Mr. Massey. I have testified that I pitched the business, and — 
so I can answer the question. I testified that I pitched the business, 
so I guess if Mrs. Clinton asked for the business and I asked for 
the business, that’s a team effort. 

Mr. Ben-Veniste. There you go. 

Mr. Massey. That’s your definition. That’s fine. 

The Chairman. We’re not going to pursue that any further, and 
again Mr. Massey, I want to thank you for your candor. The Com- 
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mittee will have to hear the testimony of others, and then consider 
all the testimony. You must listen to all the other testimony in 
order to make those judgments. I’m not going to ask you to make 
that judgment. 

I thank my colleagues. Mr. Clark, we will try to accommodate 
your schedule, as well as the Committee’s to give you an oppor- 
tunity to testify. We will work with the Minority. I don’t think the 
Minority wants to break now and then come to you but we are cer- 
tainly willing to receive your testimony. 

Senator Sarbanes. Mr. Chairman, we understand these folks 
need to catch a plane, otherwise they run the risk of being snowed 
in given the weather forecast, and we have gone much, much 
longer than I ever anticipated. We do want Mr. Clark here. 

The Chairman. I agree. 

Senator Sarbanes. We will work with you to get him, I assume 
next week if possible. 

The Chairman. If we can do it next week. 

Senator SARBANES. I think his testimony is relevant and perti- 
nent at this point in time. 

The Chairman. Why don’t we work it out with the Committee’s 
schedule as well as Mr. Clark’s so that he does not come next week 
and then the following week. There are several witnesses that we 
still want to examine so that when we do examine Mr. Clark, we 
can be as thorough and comprehensive as possible and complete it 
in one sitting, but I’ll leave it to the Committee staff to work 

Senator Sarbanes. I think we need to give some thought to it. 
I don’t think we ought to have the situation in which we have a 
witness at the table who can’t give an answer and a lot of to-do 
is made about the not being able to answer, when if Mr. Clark was 
here, he could provide the answer, in terms of an orderly process. 

The Chairman. Let me simply say that the issues of most con- 
cern certainly were within Mr. Massey’s but not Mr. Clark’s knowl- 
edge, so Mr. Massey was the proper witness to examine, and that’s 
why he was scheduled. He knows what he said, he knows what 
work he did, he knows how this work to the best of his ability came 
about, and he knows who brought the client in and who didn’t. He 
testified to the best of his ability. I don’t think Mr. Clark, unless 
he’s going to tell us next week, will testify that he brought the cli- 
ent in or that he knows anything different. He certainly 

Mr. Massey. He better not, Mr. Chairman. 

The Chairman. I didn’t think he was going to, so that’s why we 
tried to limit this particular panel. As I said, we would be willing 
to take a break and come back but obviously the weather is such 
that both Mr. Massey and Mr. Clark want to catch a plane and get 
out of here and not get snowed in, but we’ll give you an opportunity 
and try to do it within your schedule, Mr. Clark. 

Mr. Clark. Senator D’Amato, I will say, I will certainly work 
with the Committee with my schedule. I was here for one reason 
and one reason only and that’s because I am Chief Operating Offi- 
cer of the Rose Law Firm and one of my partners was called to tes- 
tify. I intend to be here when any one of my partners testify. I was 
not here to testify, I was here for Mr. Massey. 
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The Chairman. All right. Very good. That was our understand- 
ing. We did not know or think that there would be any need to go 
into anything that would be particularly within your knowledge. 

Having said that, we will certainly look to those areas that we 
might be examining for you and the other members of the firm and 
we will try to work cooperatively with you so that we don’t have 
you coming back and forth. 

The Committee stands in recess. 

Senator Sarbanes. When will we meet again, Mr. Chairman? 

The Chairman. Tuesday. 

Senator SARBANES. What time? 

The Chairman. At 10 a.m. 

Senator Sarbanes. And the panel? 

The Chairman. Kennedy, Eggleston, and Lindsey. 

Senator Sarbanes. I understood you’re going to have hearings on 
Wednesday and Thursday as well? 

The Chairman. Thursday as well. 

Senator Sarbanes. Not Wednesday? 

The Chairman. Thursday, Carolyn Huber. 

Senator Sarbanes. Could I suggest that Counsels meet, Mr. 
Chairman, to try to project forward the hearing schedules? I think 
we need to do some careful work on this. 

The Chairman. I agree. We stand in recess. 

[Whereupon, at 3:36 p.m., the hearing was recessed, to reconvene 
at 10 a.m., on Tuesday, January 16, 1996.] 

[Appendix supplied for the record follows:] 
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CCNFTDEMTTAL 


UNITED STATES OF AMERICA 

^PPCPATITM 


WASHINGTON , D. C. 


3N piSTRATTER OF: 

aaison Guaranty Savings 
_Jl Loan Association (7236) 
McCrory, Arkansas 


ORDER. OF INVESTIGATION 
(Feb. 4, llai) 


INTERROGATOR^ RESPONSES OF 
HILLARY RODHAM CLINTON 


Interrogatory No. 1 : DESCRIBE each and every occasion 

tjefcre August 1978 on which YOU: 


(a) 3ouchc real estate; 


at 5419 


In late 1976, my husband and I purchased a residence 
rest in Little Rock, Arkansas . 

(b) Obtained bank financing for a real estate acquisition; 
My husband and I financed the 1976 purchase of our Little 

Rock home with a mortgage loan from Capital Savings & Loan 
Association of Little Rock. 

(c) Sold real estate; 

I can recall no such occasion prior to August, 197c 

(d) Invested in real estate (including any investmen ts in 
ox-pr5rations and partnerships "that dealt primarily m real 

v-sYate) . In answering this interrogatory, be sure to DESCRIBE 
th fe real estate transactions referred to in documents DKRT900707, 
qgiT900715 and DKRT900716. 1 


For ease of reference, I attach tc these inte- ^cgatory 
responses the documents which the RTC appended to ic 
interrogatories. These documents are marked with can 


DKSN000767 


41-382 97-5 
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CONFIDENTIAL 


n 


Ir.terrccatcrv Mo. 


with respect to the Rcse Law Firm' s 


representation cf MADISON GUARANTY in 1985 and 1988: 


-M«-Mrs CL, 


the — lawver-rgsocr.sibla- 


occaitmc 





d bis: bu siness for '"the Rose Law Firm? If not, who was? 

The Rose Law Firm had first represented Jim McDoucal in 
T981 with respect to litigation arising out oT^hrs purchase 
of /the 3ank of Kingston. I did not work on the 1981 matter, but 

u 

I recall that Jim disputed the amount cf his final bill and 
refused to cay the entire amount recues ted. 

I ‘ 

To the best of my recollection, ^eapnesident of Madison 


G re^ra n ty r-^John Latham, who 4as a friend ad an associate /at the 

I 

Rose s; J^ 


Richard Masse y, became interested in_ 
fjaddiSoni Guaranty issue some kind of preferred stock to raise 
Latham had spoken to Massey about doing the related 
work . In the spring of 1985, Massey came to see\me because 
Je /had leamec that certain lawyers at the law firm were opposed 
to doing any more work for Jim McDougal or any of his companies 
until he paid his bill and then only if Madison Guaranty agreed 
to prepay a certain sum to the firm once a month to cover fees 
and expenses. Under such an arrangement, the firm\<bpuld be 
cSsVred that Madison Guaranty was staying current v^itl\ regard to 
paying for the new work that the firm might do for it. 

I believe Massey approached me about presenting this' 
frj^posal to Jim McDougal because he was aware that I knew him. I 
aajreed to go see McDougal. I visited him at his office on April 
23, 1985, and told him that I understood Latham wanted Massey to 
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~ASE NUMBER: 1094-096 


PARTICIPANTS: 


Kendall , 


f Senior Special Agent. FDIC OIG; 
Esq.; Nicole Seligman, Esq. 


Senior Special Agent. FDIC OIG; 


Hillary Rodham Clinton; 



Davie 


^ATE/TTME/LOCATION : November 10. 1994; 0930 to 1030; The Treaty Room. 

Vhite House residence. 1600 Pennsylvania Avenue, Washington. D. C. 

INTERVIEW CONDUCTED: XXXX In Person By Phone 

PURPOSE : To interview Krs . Clinton regarding her former employment a 

:he Rose Law Firm. Little Roc)c, Arkansas 


RESULTS : The inte rview of Krs. Clinton began after SSA^B^^^and 

identified themselves orally and by displaying thei: 
credentials. At the outset of the interview. Mrs. Clinton 
declined to be placed under oath regarding the information 
to be discussed. It was also explained that the interview 
was intended to obtain clarification or supplemental 
information to a sworn affidavit Krs. Clinton executed 
September 16. 1994. The affidavit was provided in response 
to a number of ques previously provided to Krs. Clintor 

oy the FDIC OIG. 

■Its. Clinton was asked when and under what circumstances she met Dan 
^asater. Mrs. Clinton acknowledged having met Mr. Lasater on approximately 
cwo occasions but was uncertain as to the exact circumstances. She 
recalled that it may have been in conjunction with a school function 
involving her daughter Chelsea and one or more of Mr. Lasater' s children 
vho attended the same school in Little Rock. Mrs. Clinton indicated she 
had no professional or business relationship, including any legal 
representation at any time, of Mr. Lasater. She stated she had no way of 
knowing what, if any, relationship President Clinton may have or have had 
rfith Mr. Lasater. 

Mrs. Clinton was asked regarding Kr. Lasater's private airplane and usage 
of that aircraft. She stated she never travelled on Mr. Lasater's airplane 
and had no knowledge of President Clinton having travelled on Mr. Lasater's 
plane. Mrs. Clinton was shown flight logs for Mr. Lasater's plane which 
; ncluded then Governor Clinton and others; Mrs. Clinton stated she had no 
collection of these trips. Mrs. Clinton also indicated she had no 
knowledge of Roger Clinton having travelled on Kr. Lasater's plane. Shown 
some of the passengers names, Mrs. Clinton identified Dick Kelley as the 
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nusband of President Clinton's mother, Virginia Kelley, she also iaentifiec 
■ inda Lasater as Dan Lasater's wife. 


Mrs. Clinton indicated she had no knowledge or recollection regarding Mr. 
Lasater having sold his company in 1986 and did not recall having performec 
any legal work relating to the Lasater and Company lawsuit involving First 
American Savings and Loan. Specifically, she indicated having no 
recollection participating in the settlement negotiations related to this 
lawsuit or ever having discussed this matter with Mr. Lasater. She stated 
she never performed any legal services work for Mr. Lasater. Further, Mrs. 
Clinton indicated she did not ever discuss the lawsuit with anyone outside 
the RLF . 

Mrs. Clinton was asked several questions related to the First American 
Savings and Loan Association v Lasater and Company suit which was filed in 
October 1985. Mrs. Clinton stated she had no recollection of that 
litigation but had been informed, probably by Mr. Kendall, that Vincent 
Foster handled the matter. Mrs. Clinton was shown a copy of the document 
and asked why she signed a pleading and a motion on behalf of Mr. Foster 
instead of Michael Bennett, an attorney who normally assisted Mr. Foster. 
Mrs. Clinton was uncertain as to- why she signed the documents and did not 
even recall having done so but indicated it was normal RLF practice for a 
partner to sign such documents and Mr. Bennett was an Associate. Mrs. 
Clinton related she had no knowledge or recollection of the issue of an 
amended complaint or the original complaint and, accordingly, was unable to 
Provide any information regarding these issues. 

Mrs. Clinton stated she was unaware of any information regarding Mr. 

Lasater having sold his interest in Lasater and Company before the time she 
worked the two hours which were billed to the FSLIC . Further, in response 
to the question of whether Mr. Foster had done so, Mrs. Clinton stated she 
did not recall whether Mr. Foster circulated a memorandum to RLF attorneys 
querying the staff regarding possible conflicts of interest. She stated 
her opinion would be that whatever procedures were normally followed at the 
RLF were probably also followed in the First American matter which was 
principally handled by Mr. Foster. 

Mrs. Clinton was asked to describe her relationship with Ms. Patsy 
Thomasson. She stated she met Ms. Thomasson at the time of Mrs. Clinton's 
arrival in Little Rock, probably in the late 1970' s. She stated Ms. 
Thomasson was active in the Arkansas Democratic Party politics where she 
was working for Senator David Pryor. She recalled that she and Ms. 
Thomasson used the same hairdresser and they became friends. Mrs. Clinton 
learned that Ms. Thomasson was working for Dan Lasater although Mrs. 

Clinton was unaware of any RLF attorney, including herself, having ever 
provided her, Mr. Lasater or the company any legal advice or 
representation. She recalled that Ms. Thomasson had a position of 
apparently great responsibility with Mr. Lasater's company and that it 
occasionally became stressful for Ms. Thomasson particularly during the 
time when she was caring for her elderly mother who was very ill and later 
died. 

Mrs. Clinton stated she was unaware if Ms. Thomasson had power of attorney 
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.He Hr. Lasater was in prison in 1987. She stated she never discussec 
« First American v. Lasater lawsuit with Ms. Thomasson or Mr. Lasater 

3 . Clinton was asked several questions relative to RLF work regarding 
me Federal Savings. Mrs. Clinton indicated she had no knowledge or 
collection regarding any matters involving Home Federal and is unaware of 
er having done any work on this matter or having been involved in any 
ttlement negotiations. She stated she does not recall ever discussing 
e Home Federal case with anyone, particularly Mr. Lasater or Ms. 
omasson. She had no recollection regarding Tom Mars, a former RLF 
torney, being substituted as counsel for United Capital after Mr. Lasater 
gained control of the company. 

3 . Clinton was then asked several questions regarding the RLF doing work 
jarding Madison Guaranty Savings and Loan Association and related actions 
RLF attorneys. First, Mrs. Clinton was asked whether Webster Hubbell 
it a memorandum to other RLF attorneys regarding conflicts of interest 
.or to agreeing to litigate the Madison lawsuit against Frost. Mrs. 

.nton said she did not specifically recall this having been done although 
.s would be the normal practice and probably what was done in this case. 

; . <H’imton’'i*Tidicated she did not consider herself to be the attorney of 
ord for Rose's representation of Madison before the ASD and presumed it 
be Rick Massey. She recalled Massey came to her and asked her to the 
ling attorney which was a normal practice when an associate was handling 
atter. She said that she believed Madison {then as Madison National 
k) had been a client of the RLF since 1982 and that Vincent Foster had 
n the responsible attorney. Later, in 1985, Mrs. Clinton recalled 
on (individual unknown) approached Rick Massey regarding a preferred 
offering in an effort to raise capital. 

arding Rose working on the Frost litigation, Mrs. Clinton stated she did 
think it was a conflict of interest because of Rose's prior work on 
ison involving the Arkansas Securities Department. Mrs Clinton 
icated that it would have been normal to advise Webster Hubbell 
arding her work involving the Arkansas Securities Department although 
has no memory of doing so. She believed that Rick Massey probably 
ted to Hubbell about this issue. Regarding the Frost litigation which 
handled by RLF, Mrs. Clinton was asked if she recused herself from this 
;er. She did not recall recusing herself from this mater although she 
recuse herself from all matters involving the State of Arkansas because 
\er husband's position as governor. Mrs. Clinton stated she does not 
.eve Rose had a conflict of interest regarding Madison. 

Clinton indicated she has known Beverly Bassett Schaeff er ( Arkansas 
irities Department) and her family for approximately 20 years. When 
: Massey prepared a letter to Ms. Bassett Schaeffer, Mrs. Clinton's name 
used as the RLF contact because she was a partner and Massey only an 
>ciate , 


*£l^fcpa,jtfas rvshown a January 30, 198 6 RLF bill to Madison Guaranty for 
7 0;;-.she did not recall the matter but presumed her name was listed as a 
^ng partner . 

Clinton was shown a January 23, 1986 memo from Rick Donovan re Madison 
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Guaranty v. IDC. She recalled the issue pertained to researching townships 
and the topic of “wet/dry" licensing approval for alcohol consumption. She 
stated this matter was handled by Rick Donovan. 

Mrs. Clinton was asked regarding discussions with RLF attorney Carol Arnolc 
and a client who had painted a portrait for Madison Guaranty. She stated 
she did not recall any discussions regarding this matter. 

Regarding Webster Hubbell and the Ward family, Mrs. Clinton said she knew 

Seth Ward as Mrs. Susie Hubbell 's father. She did not know what Deta 

Corporation was but acknowledged knowing that P. O. M. , Inc. was a Rose 
client. She indicated Webster Hubbell and other lawyers at the firm did 
work for POM. She said she believed Hubbell also represented Seth Ward as 
an individual on many issues . Mrs. Clinton stated she did not recall ever 
having personally worked with or for Webster Hubbell on any issues 
involving POM, although she stated Mr. Kendall told her she probably did do 
some work on it. She stated she was unaware of Mr. Hubbell being a 

corporate official of POM and was unaware of any “firewall" which may have 

been arranged at the RLF regarding Mr. Hubbell and Ward. Further, she 
stated she was unaware that Mr. Ward had filed suit against Madison. 

Mrs. Clinton was asked when was the last time she spoke with Mr. Hubbell. 
She indicated it was several weeks ago when he attended a surprise birthday 
party for her at the White House. She stated she has never discussed any 
issues regarding Madison Guaranty or other matters currently being 
investigated . 

Mrs. Clinton was asked about her relationship with Harold Ickes . She 
stated she has known him for approximately 20 years. She did not recall 
how he may have been involved in any POM issues but opined she may have 
referred some legal work to Mr. Ickes' New York firm. 

Regarding Patricia Heritage, Mrs. Clinton indicated she knows her and that 
she had been hired by the RLF Commercial Section. She, however, was not a 
part of any conversations which may have been conducted at the RLF 
involving whether or not to hire Ms. Heritage. 

Mrs. Clinton was asked about Ms. Jenny Baldridge Speed. She acknowledged 
knowing her as Gary Speed's wife but stated she was unaware Ms. Speed had 
been a part owner of Madison. 

Mrs. Clinton was also asked questions about having worked on Penn Square 
Savings and Loan and Savers Savings and Loan; she stated she did not recall 
having worked on either of these institutions . Specifically, regarding 
Penn Square, she has no recollection of ever working on a lawsuit involving 
Southwest Drilling Associates. 

Clinton was asked about Lee Bowman and First South Savings and Loan 
Association; Mrs. Clinton indicated she had no recollection of this matter 
although she stated she does know Mr. Bowman. 

Regarding Babcock loans and Madison Guaranty, Mrs. Clinton stated she only 
lad a vague recollection of this matter and that it was somehow related to 
Madison . 
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Mrs. Clinton was asked if she ever represented Jim Guy Tucker and she saic 
she had not; she was also asked about the Castle Grande sewer project and 
indicated she was familiar with the name but had no other knowledge of thi 
matter. 

Regarding FirstSouth Savings. Mrs . Clinton recalled there were issues 
involving C. Joseph Giroir. a former Rose partner, but was unaware of what 
those issues may have been. She stated she had no involvement with the 
FSLIC and any negotiations involving FirstSouth or Mr. Giroir. 

Mrs. Clinton was asked to describe her present contacts with the RLF and/o: 
attorneys assigned there. She stated that she has had no professional or 
business dealings with the RU* or any of its attorneys since coming to 
Washington in January 1993. She has had occasional personal contacts on a 
few occasions with a few of the attorneys. For example, she said she met 
with Carol Arnold recently while she (Mrs. Clinton) was in Seattle. 

Mrs. Clinton was asked if she had any other information she would like to 
relate regarding any of the subjects discussed or described in her 
affidavit. She indicated she had no further information to relate and the 
interview was concluded at 10:33 a.m. 


END Or RECORD Or INTERVIEW; PAGE 5 OF 5 
Date : '±A sky. 
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I. INTRODUCTION . 

On February 4, 1994, the Resolution Trust Corporation ("RTC") issued 
an Order of Investigation in the matter of Madison Guaranty Savings and Loan, 
McCrory, Arkansas ("Madison Guaranty"). The Order of Investigation stated 
(among other things) that the investigation would seek to determine whether 

former officers, directors and others who provided services to, or 
otherwise dealt with, Madison Guaranty ... its successors or 
affiliates, may be liable as a result of any actions, or failures to 
act, in connection with or which may have affected Madison, its 
successors or affiliates .... 

The Order was issued consistent with 12 U.S.C. § 1441a(b)(14), as modified by 
the RTC Completion Act of 1993, Public Law 103-204. That statute extended 
the limitations period applicable to RTC claims arising from fraud, intentional 
misconduct resulting in unjust enrichment and intentional misconduct resulting 
in substantial losses to the institution. 

The focus of the investigation was shaped by several factors. First, a 
number of the officers, directors and other people involved with Madison 
Guaranty and related entities had been released from liability or discharged in 
bankruptcy, or had only minimal assets to satisfy any judgment that the RTC 
might obtain against them. Second, the losses associated with a number of the 
real estate loans and projects were, standing alone, too small to make it likely 
that litigation could be cost-effective. Third, it became apparent that funds had 
been transferred among individuals and entities associated with Madison 
Guaranty or with Madison Guaranty’s principal owners, Jim and Susan 
McDougal, in ways that could not readily be justified or explained. 

In light of these factors, (1) the investigation of real estate loans and 
projects focused primarily on the two transactions presenting the strongest 
combination of facts and possible sources of recovery (Castle Grande and 
1308 Main Street, Little Rock); (2) the investigation of other real estate loans 
and projects looked for patterns and practices of misconduct that might make it 
cost-effective and not unduly complex to add these transactions to any litigation 
that might be brought based on Castle Grande and 1308 Main Street; and 
(3) the investigation of Whitewater included an effort, using forensic 
accountants, to trace funds back to Madison Guaranty and, in so doing, to look 
for patterns and practices of misconduct in the funds transfers among 
individuals and entities associated with Madison Guaranty or with Jim and 
Susan McDougal. 

The Whitewater part of the investigation resulted in a Preliminary Report 
on Whitewater dated April 24, 1995 (the “Preliminary Report"). This report 


Fad. R. Com. P. 6<a) Material 
Confidential 


Attorney-Client Privilege 
Attorneys' Worfc Product 



BV inHH (STT© '0© 'u’GfllM 
©amirs ©ragQM, ©©mmowsh 


127 


supplements that Preliminary Report. Other reports cover the other parts of the 
investigation. 

The Preliminary Report was based principally upon an intensive review of 
the available documentation on Madison Guaranty, on Whitewater and on 
various other entities owned or controlled by the principal shareholders of 
Madison Guaranty, Jim and Susan McDougal. In addition, the Preliminary 
Report was based upon depositions and interviews of Jim Clark, David Capes, 
Steve Cuffman, Don Denton, Pat Harris, Sarah Hawkins, Charles James, 

Bob Keller, Charles Peacock III, R. D. Randolph, John Selig, Sue Strayhom, 
Tommy Trantham and Chris Wade. 

Efforts have been made to obtain information from those most closely 
associated with Whitewater, including the Clintons, Charles James, the 
McDougals and Chris Wade. Before the completion of the Preliminary Report, 
James and Wade were interviewed, and the McDougals both declined to be 
deposed, basing their refusal on the Fifth Amendment. Since the completion of 
the Preliminary Report, President and Mrs. Clinton each have answered 
extensive sets of interrogatories, and their counsel, David E. Kendall, has 
supplemented his earlier document productions. Efforts have been made to 
interview Chris Wade in more depth. He has refused, basing his refusal on the 
Fifth Amendment. Efforts also have been made to take statements from David 
Hale and John Latham but they remain unavailable due to the ongoing 
Independent Counsel investigation. 

Part II of this report supplements the Preliminary Report with newly 
received evidence regarding the flow-of-funds investigation presented in part VII 
of the Preliminary Report. This evidence consists chiefly of additional 
documents obtained from the RTC’s Kansas City office and additional 
interviews of former Madison Guaranty employees Paul Castleberry and 
Greg Young. The Preliminary Report sought to trace funds from Madison 
Guaranty to Whitewater but did not determine whether such funds transfers 
actually damaged Madison Guaranty; the new evidence helps determine 
whether Madison Guaranty was damaged. For some of the traceable 
transactions, no basis was found to conclude that the transaction damaged 
Madison Guaranty. For other transactions (transaction 8 presented in part VII 
of the Preliminary Report and the $30,000 McDougal bonus presented in part 
VIII.A of the Preliminary Report), the new evidence suggests that the 
transaction did damage Madison Guaranty. Overall, the new evidence tends to 
confirm the Preliminary Report’s observation that the movement of funds among 
McDougal-controlled entities and from them to Whitewater was not unique, but 
instead was one example of a broader pattern of funds transfers by the 
McDougals between and among entities they owned or controlled, apparently 
motivated by the McDougals’ need for funds with which to pay their debts. 
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Part li also analyzes whether the RTC can state a claim against anyone 
based on the Whitewater part of the investigation. The conclusion reached is 
that no cost-effective claim can be asserted except possibly as to one aspect of 
transaction 8. This aspect is a subject of the indictment brought by the 
Independent Counsel against the McDougals and Jim Guy Tucker; it has only a 
tangential connection to Whitewater. This conclusion does not necessarily 
mean that the other transactions discussed in the Preliminary Report have been 
proved legitimate or that the evidence exonerates anyone, it simply means that 
no basis has been found to sue anyone, or in some instances that litigation 
would not be cost-effective. 

Part III of this report supplements the Preliminary Report with newly 
received evidence pertaining to the Clintons. This evidence consists chiefly of 
the interrogatory responses of President and Mrs. Clinton, additional documents 
received from Kendall in late May 1995 and the documents mentioning 
Whitewater that Kendall received from the White House in July 1993 (the 
documents from the office of the late Vincent W. Foster, Jr.). 1 This evidence 
has been examined against the previously available evidence both for points of 
consistency and for points of inconsistency. With minor exceptions, the new 
evidence is consistent with the previously available evidence. 

Part III also addresses the questions posed but not fully answered in the 
Preliminary Report as to whether the Clintons knew about the McDougals’ 
advances to Whitewater, about the source of the funds used by the McDougals 
to make those advances or about the source of the funds used to make 
payments on bank debt. The conclusion reached is that no such knowledge 
can be demonstrated. 

Finally, part IV of this report contains recommendations that no further 
resources be expended on the Whitewater part of the investigation and that a 
final decision with respect to Transaction 8 be postponed until the criminal 
proceedings brought by the Independent Counsel are resolved. 


1 The documents received from Kendall in May 1995 bear the prefix 'DKRT11' (meaning 
box 11 of the DKRT documents) followed by six digits. The documents received from Kendall 
in July 1995 (the Foster documents, described by Kendall as ‘all documents mentioning 
Whitewater in the files this firm received from the White House on July 27. 1993*) bear the 
prefix *DKSN* followed by six digits. The additional documents received from the RTCs 
Kansas City office bear the prefix ‘RTCKC* followed by numbers starting with 44320. 
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II. SUMMARY AND ANALYSIS OF NEWLY RECEIVED 

INFORMATION PERTAINING TO THE TRANSACTIONS 
PRESENTED IN THE PRELIMINARY REPORT . 

A. The applicable legal standard. 

Congress established the RTC "to contain, manage, and resolve failed 
savings associations.’ 2 Congress gave the RTC the statutory duty of 
•maximizing] the net present value return from the sale or other disposition of 
institutions ... or the assets of such institutions . . . [and] minimizing] the 
amount of any loss realized in the resolution of cases . . . ." 3 The RTC fulfills 
this responsibility in part by bringing civil actions in appropriate cases to recover 
damages. 4 Such cases are brought, however, only if there is reason to believe 
that the litigation will add to the value of the savings association’s estate and 
thus minimize the losses caused by its failure. If there is no reason to believe 
that litigation will result in a net recovery, then there is no statutory basis to file 
a case. 

This statutory mandate requires the determination of whether the 
Whitewater part of the investigation has revealed potential claims that can be 
litigated in a cost-effective manner. Put another way, the issue is whether 
claims can be stated that have an expected value greater than the expected 
cost of litigating them. 

Part II focuses on the nine transactions presented in part VII of the 
Preliminary Report plus the $30,000 McDougal bonus presented in part VIII.A of 
the Preliminary Report. It starts with damages and then turns to liability. 

B. Analysis of damages . 

The Preliminary Report stated that, between 1982 and 1986 (the years in 
which Jim McDougal controlled Madison Guaranty), the McDougals and 
McDougal-controlled entities advanced $134,294 to Whitewater. 5 This 
occurred through nine separate transactions discussed in parts VII of the 
Preliminary Report plus the McDougal bonus discussed in part VIII.A of the 
Preliminary Report. 


2 Section 101(7) of the Financial Institutions Reform. Recovery, and Enforcement Act of 
1989 CFIRREA*), Public Law No. 101-73. 103 Stat. 364. 

3 12 U.S.C. § 1441a(b)(3)(C), as amended by FIRREA § 501. 

4 12 U.S.C. §§ 1821(d)(2), (k), (I), as amended by FIRREA § 212. 

5 Preliminary Report at 4 (footnote omitted). 
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This figure of $134,294 places an upper bound on the benefit to 
Whitewater from funds traceable to Madison Guaranty if liability could be 
established as to all nine of the transactions plus the bonus. It does not mean, 
however, that liability, if established, would lead to recoverable damages of this 
magnitude. There are several reasons for this: 

1. The Preliminary Report concluded that $134,294 was deposited by 
McDougal and McDougal-controlled entities into Whitewater during the years in 
which McDougal controlled Madison Guaranty. That $134,294 was split into 
four pieces: 


a. $20,752 cannot be traced back to Madison Guaranty because 
certain Madison Guaranty documents (bank statements, checks and deposit 
slips) are missing. 

b. $25,520 cannot be traced back to Madison Guaranty, again 
because certain bank statements, checks and deposit slips are missing, but in 
addition because money is fungible-the accounts through which this money 
flowed had sufficient balances so that the source of the funds that eventually 
reached Whitewater cannot be determined from documentary evidence alone. 

c. $58,022 can be traced back to Madison Guaranty, subject to the 
qualifications noted in the Preliminary Report. (This $58,022 covers 
transactions 1, 3A, 3B, 6, 8 and 9 discussed at pages 71 through 87 of the 
Preliminary Report.) 

d. $30,000 went directly from Madison Financial into the Whitewater 
account. (This is the $30,000 McDougal bonus paid in April 1985 discussed at 
pages 94 through 102 of the Preliminary Report.) 

Of the four pieces, the first two cannot even be traced to Madison 
Guaranty. Therefore, it cannot be established that this money caused a loss to 
Madison Guaranty. The other two pieces (the $58,022 and the $30,000) can 
be traced to Madison Guaranty, but this does not mean that these transactions 
caused Madison Guaranty to lose money, or that the loss to Madison Guaranty 
is equal to the benefit to Whitewater. 

2. The Preliminary Report also concluded that $39,474 from other 
sources paid down bank debt related to Whitewater. In a number of instances, 
bank debt related to Whitewater was paid back in part out of bank accounts 
other than Whitewater’s. In most such instances the payor is known, but in 1 1 
such instances, totaling $39,474, the payor is unknown. The evidence does not 
tie these payments to Madison Guaranty, Madison Financial or any of the 39 
McDougal-related Madison Guaranty accounts studied as part of the funds- 
tracing work presented in the Preliminary Report. The source of this money is 
not known and, accordingly, cannot be tied in any way to Madison Guaranty. 
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Therefore, it cannot be established that the money caused Madison Guaranty 
any loss. 

To summarize: the Preliminary Report discussed a total of $173,768 
($134,294 + $39,474). Of this, the evidence does not tie $85,746 ($20,752 + 
$25,520 + $39,474) to Madison Guaranty. Another $30,000 (the April 1985 
McDougal bonus) came directly from Madison Financial but did not benefit 
Whitewater; it simply passed through Whitewater on its way to an unrelated 
transaction. 6 

This leaves the $58,022 that is traceable. This $58,022 is spread among 
six transactions (nos. 1, 3A, 3B, 6, 8 and 9). Of these six, only one appears to 
be potentially actionable. That transaction (transaction 8, discussed below) 
involved a deposit into Whitewater of $24,456. 

The foregoing summary focuses on benefit to Whitewater rather than 
harm to Madison Guaranty. For most causes of action, however, the best 
measure of damages would be harm to Madison Guaranty. Using that 
yardstick, the untraceable $85,746 remains irrelevant, but not so the $30,000 
McDougal bonus and transaction 8. If the bonus was wrongful, it caused 
$30,000 of harm to Madison Guaranty even though it conferred no benefit on 
Whitewater. Similarly, if transaction 8 was wrongful, it may have caused harm 
to Madison Guaranty that substantially exceeds the benefit to Whitewater. 

The example of transaction 8 illustrates how disbursements out of 
Madison Guaranty sometimes were significantly larger than the related deposits 
into Whitewater. This is further illustrated by the following table (the charts 
listed are attached to this report; all but chart 12A, which is new, were part of 
the appendix to the Preliminary Report): 


6 To summarize, the evidence suggests that the Deltic/Earth Movers transaction had no 
substantial relationship to Whitewater. Instead, it appears that $30,000 flowed through the 
Whitewater account for reasons that appear unrelated to Whitewater, much as funds destined 
for Whitewater sometimes flowed through the accounts of other McDougal-controlled entities tor 
reasons seemingly unrelated to those entities. Also, nothing seen to date suggests that 
Senator Fulbright or the Clintons had any knowledge that the $30,000 that Senator Fulbright 
eventually received had any relationship to Whitewater, Madison Financial or Madison 
Guaranty.' Preliminary Report at 102. 
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Transaction 

Chart 

Disbursement Out of 
Madison Guaranty or 
Affiliate 

Deposit Into 
Whitewater 

1 

8 

$ 50,545 

$ 7,500 

3A 

9 

12,650 

12,000 

3B 

10 

68,574 

5,566 

6 

11 

46,000 

1,000 

8 

12, 12A 

900,949 

24,456 

9 

13 

112,872 

7,500 

Bonus 

14 

30.000 

30.000 

Totals 


$1,221,590 

$88,022 


As can be seen, there is not necessarily any relationship between the 
dollar amount of the disbursement out of Madison Guaranty and the dollar 
amount of the associated deposit into Whitewater. There are several reasons 
for this: 

First, the movement of funds among McDougal-controlled entities and 
from them to Whitewater is not unique but only one example of a broader 
pattern of funds transfers by the McDougals between and among entities they 
owned or controlled. In these years, the McDougals lacked the money needed 
to pay their debts, so they moved money between entities as needed to pay 
obligations to third persons. 7 A desire to deposit money into Whitewater for 
Whitewater’s ultimate benefit cannot be assumed to be the primary rationale 
behind a particular transaction; other debts may have loomed much larger. 

Second, a disbursement out of Madison Guaranty cannot be assumed to 
have resulted in a loss or damages to Madison Guaranty. Typically, these 
disbursements were not loans that went unpaid. Instead, typically they were 
payments to vendors or employees (including McDougal). 8 Because these 
disbursements were not loans, Madison Guaranty had no expectation of 
repayment. Therefore, these disbursements caused a loss to Madison 
Guaranty only if the vendors or the employees were not entitled to receive the 


7 Preliminary Report at 5. 

8 Among the nine transactions and the McDougal bonus, the only disbursement out of 
Madison Guaranty that took the form of a loan was part of transaction 8. As the table shows, 
however, the dollar amount of that loan ($825,000) exceeds the sum of the other 
disbursements. 
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money, i.e., if the payments were excessive or undeserved. 9 As discussed 
below, that seems to be the case only as to two McDougal bonuses-the 
$30,000 bonus paid in April 1985 and another $75,949 paid in January 1986. 10 

For these reasons, the damages (if any) to Madison Guaranty f.om these 
transactions cannot be calculated without a review of the theories of liability. 

C. Analysis of liability . 

The RTC is successor in interest to Madison Guaranty. Therefore, to 
have a meritorious claim against someone, it must establish (1) liability— that is, 
a wrongful act-on the part of someone and (2) damage to Madison Guaranty 
caused by that person’s wrongful act. 

To evaluate whether a transaction has created liability and damages, the 
best place to focus is the means by which money left Madison Guaranty on its 
way to Whitewater (assuming traceability can be established). The focus is on 
money leaving Madison Guaranty because this is the point at which a 
transaction might have resulted in damages to Madison Guaranty. 

To illustrate this point, take, for example, transaction 1: Money left 
Madison Guaranty in the form of payments totaling $50,545 to West-Ark 
Construction, a construction company. West-Ark sent $14,690 to Tucker-Smith- 
McDougal, and Tucker-Smith-McDougal sent $7,500 to Whitewater. * 11 
Madison Guaranty did not own West-Ark or Tucker-Smith-McDougal. 

Therefore, if West-Ark lost $14,620 or if ucker-Smith-McDougal lost $7,500 by 
this transaction, that is their business; such losses did not affect Madison 
Guaranty. From Madison Guaranty’s point of view (hence the RTC’s point of 
view), the only money that matters is the money that Madison Guaranty 
disbursed. If that disbursement was legitimate-if West-Ark really had 
performed legitimate construction services worth $50,545-then Madison 
Guaranty lost nothing, even if the transactions among West-Ark, Tucker-Smith- 
McDougal and Whitewater were wrongful. Thus, as receiver, the RTC need 
determine whether a given transaction’s disbursements out of Madison 
Guaranty (a) were wrongful and (b) damaged Madison Guaranty. 

Applying these principles, this section analyzes transactions 1, 3A, 3B, 6, 
8 and 9 discussed at pages 71-87 of the Preliminary Report plus the $30,000 


9 A payment to a vendor may have been completely justified: The vendor may have 
performed legitimate services at a fair price. If so, the payment caused no damage to Madison 
Guaranty even if some of the money later ended up in Whitewater. 

10 Also as discussed below, there is no substantial evidence that the other transactions 
were improper or caused a loss to Madison Guaranty. 

11 See chart 8. 
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McDougal bonus discussed at pages 94-102 of the Preliminary Report. 12 
Together, these transactions account for all of the potential damages analyzed 
above. 13 


In the Preliminary Report, these transactions were discussed 
chronologically, starting with transaction 1 in August-September 1984 and 
ending with transaction 9 in October-November 1985. For analytical purposes, 
however, it makes more sense to group these transactions by payee--that is, by 
the person or entity who first received the money that left Madison Guaranty. If 
that person or entity was entitled to the money, then Madison Guaranty was not 
damaged by the transaction. If so, no further analysis is needed: Without 
damages, the RTC has no claim. 

1. Transactions benefiting West-Ark Construction . 

West-Ark Construction, which was owned by Jim McDougal’s old friend 
R. 0. Randolph, performed construction services at a number of Madison 
Financial’s real estate projects, including Maple Creek. Transactions 1 and 3A 
involve payments to West-Ark. 

a. Transaction 1 (chart 8), August-September 1984 . 

As noted above, and as chart 8 illustrates, Madison Guaranty sent 
$50,545 to West-Ark Construction, a construction company. At approximately 
the same time, West-Ark sent $14,690 to Tucker-Smith-McDougal, and Tucker- 
Smith-McDougal sent $7,500 to Whitewater. As chart 7 illustrates, Whitewater 
used the $7,500 to make a $7,500 payment to the Bank of Cherry Valley. 

In August and September 1984, the $50,545 left Madison Financial in 
two checks to West-Ark Construction. 14 One check, dated August 28, 1984, 
was for $20,545; the other check, dated August 31, 1984, was for $30,000. 
Neither check states its purpose. Both payments were posted to Madison 
Financial's general ledger in account 2300, ’Reserve for Development.’ 15 


12 Transactions 2, 4, 5 and 7 can be ignored. None was traceable back to Madison 
Guaranty. There is no evidence that any caused a loss to Madison Guaranty. 

13 The transaction numbers correspond to the transaction numbers on chart 7. 

14 IC14170, IC14773. Both were signed by Paul Castleberry. Castleberry Interview, 
Nov. 2, 1995, at 14-15. 

15 RTCKC44320. Such accounts typically were used to hold expenditures on developing 
real estate projects that occurred before lot sales began. For accounting purposes such 
expenditures were capitalized (i.e.. added to the basis of the real estate). 

■ 9 - 
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An unsuccessful attempt was made to find West-Ark’s invoices, Madison 
Financial's journal vouchers and other documents backing up these two 
payments. RTC Investigations, which conducted the search, states that “the 
accounts payable folder for 1984 for this general ledger account [is] missing 
from the accounts payable information." 16 Such folders typically contain 
invoices and journal vouchers. 

Without such documents, little can be said about the nature and propriety 
of these payments. At the time, however, West-Ark was performing 
construction work (typically grading lots and other bulldozing activities) for 
Madison Financial at several projects. 17 

To the extent that the checks or deposit slips mentioned above were 
signed, they were signed by Madison Financial’s controller, Paul Castleberry, 
who was interviewed twice. Castleberry served as controller of Madison 
Financial from mid 1983 until he was terminated in June 1985. 18 This was 
Castleberry’s first full-time job after college; while in night school at the 
University of Little Rock he had worked at Savers’ Savings as an accounting 
clerk. 19 Among his duties, Castleberry wrote checks for Madison Financial. 20 
He says record-keeping at Madison Guaranty was "kind of sloppy" when he 
arrived. 21 

Q. And could you tell me what the books of Madison Financial 
were like when you started. 

A. When I first started, they were kind of shoebox-like. They 
were disorganized, not really any type of, per se, records kept. It 
was a real mess. 22 

McDougal and John Latham (Madison Guaranty’s CEO) often gave 
Castleberry quite detailed instructions. When Castleberry started to organize 
Madison Financial’s records, they helped Castleberry set up the accounts 


16 Letter from Albert Kohl to Bruce A. Encson, Aug. 11, 1995, at 1. 

17 Randolph Interview, Mar. 9, 1995, at 24:21-27:10. 

18 Paul Castlebeny Interview, Apr. 26, 1994, at 1. Greg Young replaced him in the spnng 
of 1985. Id. at 4. Young also was interviewed twice. 

19 Id. at 1 . 

20 Latham and Young also wrote some checks. Castleberry Interview. Nov. 2, 1995, at 9- 
10 . 

21 Castleberry Interview, Apr. 26. 1994, at 18. 

22 Castleberry Interview, Nov. 2. 1995, at 6. 
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because Castleberry had no experience with a real estate subsidiary. 23 Then, 
as invoices came in, most of the time McDougal and to a lesser extent Latham 
would tell Castleberry to which accounts he should post the transaction. 24 

When an invoice for a payable came in, McDougal or Latham would 
approve it, sometimes just orally. 25 Castleberry would cut the check, post the 
transaction to the accounts and file the invoice. 26 Sometimes McDougal or 
Latham would ask Castleberry to cut a check without presenting him with an 
invoice; Castleberry cannot remember how often this happened. 27 

After I was there - I will say this - I don’t know where the records 
are now, but when I was there, the records were right. Because I 
kept up with, like I said, everything ... I had a essentially lots - 
there might be sometime or something that Latham or McDougal 
might say I need - write me a check for $100 - we’ve gotta pay 
some advertising - I gotta pay somebody to do some work - labor 
- some contract labor or something - there wouldn't - you wouldn’t 
get an invoice made for something like that - but, if it came from a 
corporation or something - there was generally - there was an 
invoice. Now, I can’t tell you whether that invoice was legit or not. 

I don't know that. But, we had - when I was there, I tried to do my 
best to see that we had an invoice for anything, but . . . . 2e 

Castleberry was specifically asked about the payments to West-Ark 
summarized above. 29 He confirmed that he signed the checks but 
emphasized that he did so at the instance of Latham. 30 Castleberry could not 
say why West-Ark had been hired, how its contracts were negotiated, whether 
the price was fair or whether the work was performed. McDougal and Latham 
supervised such matters. 31 


23 Id. at 6-7. 

24 Id. at 35-36. This conflicts with McDougal’s statement that he was not a hands-on 
manager when it came to the paperwork. See Preliminary Report at 45-47. 

25 Castleberry Interview, Nov. 2, 1995, at 11. 

26 Id. at 11-13. 

27 to. at 13-14. 

28 Castleberry Interview, Apr. 26, 1994, at 18. 

29 Castleberry Interview, Nov. 2, 1995, at 14-26, 36-38. 

30 Id. 

31 Id. at 23-26. 
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b. Transaction 3A (chart 9). November 1984. 

As chart 9 illustrates, Madison Financial sent $12,650 to West-Ark, West- 
Ark sent $12,000 to Flowerwood Farms, and Flowerwood Farms sent $12,000 
to Whitewater. As chart 7 illustrates, Whitewater used the $12,000 to make 
part of an $18,000 payment to Citizens Bank of Flippin (transaction 3B 
contributed the rest of the money). 

From Madison Financial’s point of view, transaction 3A is similar to 
transaction 1 , except that the available documentation is more complete. Once 
again, Madison Financial sent two checks to West-Ark. 32 One check, dated 
October 23, 1984, was for $6,000; the other check, dated October 30, 1984, 
was for $6,650. Once again, neither check states its purpose. 

Both payments were posted to Madison Financial's general ledger but to 
a different account: account 1600, "Houses at M.C." (Maple Creek Farms). 33 
This time check stubs and West-Ark invoices were located. The check stubs 
confirm the payee (West-Ark) as well as the date, check number, amount and 
general ledger coding for each payment. 34 A single West-Ark invoice for 
$12,650, dated September 12, 1984, supports both payments. 35 Addressed to 
Madison Financial, the invoice bears the description “2900 bales of straw seed, 
fertilizer and preparation of sites application [$]8980.00“ and "brush hoging and 
trimming [^eTO-OO." 36 

West-Ark performed construction work for Madison Financial at several 
projects, including Maple Creek. 37 Again, Paul Castleberry could shed no light 
on the bona fides of these transactions; McDougal and Latham supervised the 
work. 35 


32 IC15207, IC25598. Both were signed by Paul Castleberry. Castlebeny Interview, 
Nov. 2, 1995, at 20. 

33 RTCKC44321. Castleberry Interview, Nov. 2, 1995, at 21-22. 

34 RTCKC44322, RTCKC44323. 

35 RTCKC44324. The invoice was a genenc form, on which ’West-Ark' was typed, but 
that is consistent with West-Ark’s style of operation. 

36 Id. Brush or bush hogging is mowing a field using a mower hooked to a tractor. 
Castleberry Interview, Nov. 2, 1995, at 23. 

37 Randolph Interview, Mar. 9, 1995, at 26:13-21. 

38 Castleberry Interview, Nov. 2, 1 995, at 23-25. 
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c. Analysis . 

As a plaintiff, the RTC would bear the burden of proof in any case it filed. 
In particular, the RTC could not file a complaint unless it could certify that 

the allegations and other factual contentions have evidentiary 
support or, if specifically so identified, are likely to have evidentiary 
support after a reasonable opportunity for funner investigation or 
discovery . . , 39 

Ten years after the fact, not all of the West-Ark documentation can be 
located. Even so, the evidence does not provide any substantial grounds to 
challenge the performance or pricing of West-Ark’s services, or any substantial 
basis for claiming that the transactions caused damage to Madison 
Guaranty. 40 Therefore, the evidence does not support the assertion of a 
cause of action against anyone based on transaction 1 or transaction 3A. 41 

2. Transactions benefiting Madison Marketing . 

Madison Marketing placed advertisements for McDougal-controlled 
entities in return for a 15 percent fee; the documents underlying the Madison 
Marketing invoices are consistent with this understanding. 42 Madison 
Marketing was owned by Susan McDougal, who operated it out of Madison 
Guaranty’s Little Rock office, in which Castleberry worked. 43 Transactions 3B 
and 9 involve payments to Madison Marketing. 

a. Transaction 3B (chart 10). November 1984 . 

As chart 10 illustrates, Madison Guaranty and Madison Financial made 
eight payments to Madison Marketing totaling $68,574; and Madison Marketing 
sent $5,566 to Whitewater. As chart 7 illustrates, Whitewater used the $5,566 


39 Fed. R. Civ. P. 11(b)(3). 

40 Given the amounts at issue, further investigation m an attempt to determine whether 
these construction services were reasonably priced would seem to be a waste of money. 
Therefore, it is not recommended. 

41 This does not necessarily mean that the transactions have been proved legitimate or 
that the evidence exonerates anyone; it simply means that no basis has been found to sue 
anyone. This comment applies with equal force to transactions 3B. 6 and 9 (discussed below). 

42 Preliminary Report at 78*79; PMS0477 (1986 FHLBB Report of Examination); 
Castleberry Interview, Nov. 2. 1995, at 26-30. 

43 Castleberry Interview, Nov. 2, 1995, at 26-27. Castleberry does not know who kept 
Madison Marketing’s books; he did not. /d. at 28-30. 
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to fund the rest of a $18,000 payment to Citizens Bank of Flippin (as noted 
above, $12,000 came from transaction 3A). 

In November 1984, money left Madison Guaranty and Madison Financial 
in the form of eight payments to Madison Marketing: $7,154, $24,156 and 
$1,607 on November 2, 1984; $5,932 on November 9, 1984; $3,929 on 
November 13, 1984; $60 on November 18, 1984; and $25,361 and $375 on 
November 19, 1984“ 

Transaction documents were located for two of the payments: the 
$1,607 payment on November 2, 1984 and the $5,932 payment on 
November 9, 1984. 45 Deposit slips were located but neither deposit slip was 
signed, nor did either state the purpose of the transaction. 46 In addition, check 
stubs, Madison Marketing invoices and supporting documentation were located: 

For the $1,607 transaction, the Madison Marketing invoice lists three 
vendors: a radio station and two publications. 47 Backing up the Madison 
Marketing invoice is an invoice from each vendor. 46 In each case, the total on 
the vendor's invoices plus 15 percent equals the amount shown on the Madison 
Marketing invoice. All four documents state that the services relate to the 
Green Tree Farms project, not Fair Oaks. 49 

For the $5,932 transaction, the Madison Financial check stub has a 
manual notation, "#1116 N/R - Fairview per J.M." 50 The Madison Marketing 
invoice lists four third-party vendors. Invoices from three of the four (all radio 
stations) are attached; each relates to Green Tree Farms. 51 The missing 
documentation relates to "Sherwin-Williams $114.60." 52 


44 IC16408, IC16454, IC16506, IC16610, IC2S441, IC25529, IC25571. 

45 Letter from Albert Kohl to Bruce A. Encson, Aug. 11, 1995, at 1-2. 

46 IC16396; IC25583. Bank statements tor Madison Marketing’s account are not available 
for November 1984. 

47 RTCKC44332. These entities have no known ties to the McDougals. The Madison 
Marketing invoice supporting this payment is dated October 25, 1987. The year appears to be 
in error; the underlying invoices are all dated in 1984. 

48 RTCKC44333-35. 

49 RTCKC44332-35. 

50 RTCKC44326. The *J.M.’ stands for Jim McDougal. As noted above, Jim McDougal 
directed that this payment be posted to the general ledger in this manner. 

51 RTCKC44327-30. 

52 RTCKC44327. 


Fed. R. Crim P. 6<6) Material 
Confidential 


- 14 - 


Attomey-CJient Privilege 
Attorneys’ Work Product 



©®M[FOIS)[lG{rinLaiL — f?CS(3)[E)QJX©[MS) ©V TnfflB KIP© TP® THU 
©EKL^TB @fPS©DML ©©MGsaOWSS 


140 


Both payments were posted to Madison Financial's general ledger to 
account 1116: "Notes Receive - Fairview." S3 (The account’s name was later 
changed to "Fair Oaks.") Posting a payable to a note receivable account is 
unusual. Castleberry explained that he charged the $5,932 payable to this 
account because McDougal told him to do so. So far as Castleberry 
understood it, McDougal’s theory was that 

/ there was a note - or that there was to be a note that - in which 
one of the partners -- or a partner owned that note, as far as 
would make payments on that note once the development was 
completed. 54 

Put another way, McDougal's theory for not expensing these payables was that 
ultimately the partner would reimburse Fairview for the work performed by 
Madison Marketing; therefore, in the final analysis, Madison Financial would not 
be out of pocket. 55 On this theory, the disbursements would not be treated as 
expenses. Therefore, they would not decrease Madison Financial's net income 
(or, as shall be seen below, McDougal’s and Latham's bonuses). 

b. Transaction 9 (chart 13), October-November 1985 . 

As chart 13 illustrates, Madison Guaranty and Madison Financial made 
three payments totaling $112,872 to Madison Marketing; and Madison 
Marketing sent $7,500 to Whitewater. As chart 7 illustrates, Whitewater used 
the $7,500 to make a $7,322 payment to Security Bank of Paragould. 

Transaction 9 resembles transaction 3B. Money left Madison Guaranty 
and Madison Financial in the form of three deposits into Madison Marketing: 
$48,183 and $37,579 referenced on a deposit slip dated October 25, 1985; and 
$27,110 referenced on a deposit slip dated October 29, 1985. 56 The deposit 
slips are unsigned and do not state the purpose of the deposits, although they 
do list the entities on behalf of which the money ostensibly was paid. 57 


53 RTCKC44325. 

54 Castleberry Interview, Nov. 2, 1995, at 31-33. Many other disbursements that appear 
to be payables also were posted to this account, e.g., Southwestern Bell, $84.83, Coca-Cola 
Bottling Co.. $76.50, Rabbit Feed Store, $67.40. RTCKC44325. 

55 Castleberry Interview, Nov. 2, 1995, at 32-35. Castleberry has no idea whether there 
were such notes, or whether they eventually were paid; he simply followed McDougal’s 
instructions. Id. 

56 IC06632, IC07427. 

57 IC06632, IC07427. 
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Additional documentation has been located for the last two of these 
payments. 58 For both, the documents include entries into Madison Financial’s 
general ledger, check stubs and Madison Marketing invoices with underlying 
third-party vendor statements. 

The payment of $37,579 was recorded into Madison Financial’s general 
ledger in account 2300-- H Res. For Dev.-Maple Crk Farms." 59 This type of 
account accumulates capitalized direct project costs for Maple Creek Farms. 
This coding is consistent with Madison Marketing’s invoice for these costs. 60 
Madison Marketing vendor receipts for this invoice, while not complete, are 
generally consistent with other Madison Marketing payments, including the 
addition of a 15 percent mark-up on these costs. 61 These expenses covered 
television, radio and print advertising for the project. 62 

The payment of $27,1 10 is supported by similar documentation. This 
payment is distributed on Madison Financial's general ledger in many places: 
reserve for development accounts for Eden Park (account 2306 for $7,439.35) 
and Lake Faircrest (account 2307 for $12,914.08); and various advertising 
expense accounts for Fair Oaks (account 6691-3 for $4,602.36), Bntanny Point 
(account 6691-4 for $71.24) and Timberline (account 6691-5 for $2,082. 8S). 63 
The underlying invoice and vendor support generally appears consistent with 
these classifications. The documentation is of the same type and detail as the 
other Madison Marketing payments. 64 

The checks for this transaction, unlike transactions 1 , 3A and 3B, were 
signed by Greg Young. In mid 1985, Greg Young replaced Paul Castleberry, 
who was fired. 65 Young, an accountant, had worked for the firms now known 


58 Letter from Albert Kohl to Bruce A. Encson, Aug. 11, 1995, at 2. 

59 RTCKC44355. 

60 RTCKC44403. 

61 RTCKC44404-26. 

62 Whether these types of costs should be capitalized or expensed on Madison Financial’s 
books is irrelevant for purposes of this analysis. 

63 RTCKC44356-57. 

64 RTCKC44358-400. 

65 Castleberry Interview, Apr. 26, 1994, at 4. 19-20. Castleberry was told he "wasn't the 
right type individual for their organization"; the firing came as a shock. Id. at 19-20. 

Castleberry once had refused to make an accounting entry that Latham wanted. This occurred 
within six months of Castleberry's firing, but Castleberry does not know if the incident led to his 
firing. Id. at 21-25. Young, who was Castleberry’s boss and had started to handle some of 

(continued...) 
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as KPMG Peat Marwick and Deloitte & Touche before joining Madison 
Guaranty in October 1984. 66 Young continued to work at Madison Guaranty 
until July 1988. 67 

In general, Young claims that accounts payable requests had backup 
information and supporting documentation, although on occasion McDougal 
would make oral requests for checks and supply some form of invoice later. 6 ® 
These oral requests generally pertained to payables to West-Ark, Madison 
Marketing or other related entities. 69 Young understood that "all of the 
advertising dollars ran through Madison Marketing as the agent or contractor or 
whatever it was. They got an agency fee for placing all this advertising." 70 He 
does not think that Madison Marketing actually produced the advertisements 
itself. 71 


c. Analysis . 

The Madison Financial payments to Madison Marketing appear 
adequately documented. While backup documentation was not available for all 
payments, the files where available include third-party documentation justifying 
the amount and nature of the expenses. Therefore, the evidence does not 
support the assertion of any cause of action based on the theory that these 
expenditures themselves damaged Madison Guaranty. 72 

Nonetheless, Madison Marketing's entitlement to the 15 percent markup 
might be questioned on the theory that these funds should have gone to 
Madison Guaranty rather than to an entity owned by Susan McDougal 
personally. In situations such as this, where a person with a close connection 
to a corporation (a "corporate insider") profits from business dealings with that 


65(...continued) 

Castleberry’s responsibilities before Castleberry left, does not know why Castleberry was fired. 
Young Interview, Nov. 2, 1995, at 6-9. 

66 Young Interview, May 13, 1994, at 1-2; Young Interview, Nov. 2, 1995, at 4-6. 

67 Young Interview, May 13, 1994, at 2. 

68 Id. 

69 Id. 

70 Young Interview, Nov. 2, 1995, at 10-11. 

71 Id. 

72 To the extent that these expenditures were posted to 'notes receivable’ accounts, there 
may be an accounting issue. That, however, seems better addressed as an aspect of 
McDougal’s bonuses, which are discussed below. 
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corporation, the law asks several questions. The first is whether the corporate 
insider should even operate a business that the corporation itself might own. 
The second is whether the particular business arrangements between the 
corporate insider and the corporation violate the corporate insider's fiduciary 
duties to the corporation. 

The first question is analyzed under the "corporate opportunity" doctrine 
This doctnne, which Arkansas recognizes, holds: 

The law imposes a high standard of conduct upon an officer or 
director of a corporation, predicated upon the fact that he has 
voluntarily accepted a position of trust and has assumed the 
control of property of others. . . . Such a person occupies a 
fiduciary relation to his corporation and “may not acquire, in 
opposition to the corporation, property in which the corporation 
has an interest or tangible expectancy or which is essential to its 
existence." This doctrine of corporate opportunity is but one 
phase of the rule of undivided loyalty on the part of corporate 
fiduciaries. It does not preclude a corporate fiduciary from 
engaging in a distinct enterprise of the same general class of 
business as that which his corporation is engaged, so Iona as he 
acts in good faith . 73 

The corporate opportunity doctrine is principally a rule of disclosure. A 
corporate fiduciary whose activities are known to and accepted by the 
corporation will not run afoul of the doctrine . 74 There seems to have been no 
secret as to Susan McDougal’s ownership of Madison Marketing; for example, 
Castleberry and Young both knew it. 

Even if the McDougals did not disclose their interest to other directors, 
the corporate opportunity doctrine does not preclude a corporate fiduciary from 
engaging in a distinct enterprise of the same general class of business as that 
in which his corporation is engaged so long as he acts in good faith . 75 Courts 
frequently employ a "line of business test" to determine whether a given 
opportunity belonged to the corporation. Under this test, the corporate 
opportunity doctrine typically is invoked where there have been egregious 


73 Raines v . Toney, 228 Ark. 1 170. 1179, 313 S.W.2d 802, 808 (1958) (citations omitted). 
See also Taylor v. Terry, 279 Ark. 97, 98-99, 649 S.W.2d 392, 392-93 (1983). 

74 3 William Meade Fletcher, Cyclopedia of the Law of Private Corporations § 862 at 304 
(rev. ed. 1994). 

75 Raines v. Toney, 228 Ark. at 1 179, 313 S.W.2d at 808: see also Taylor v. Terry, 

279 Ark. at 98-99, 649 $.W.2d at 392-93. 
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attempts to spint business away from a corporation/ 6 The doctnne does not 
typically reach a business relationship with a vendor in another line of business. 
An advertising agency is not a business "essential to [the] existence" of a 
savings and loan, nor is an advertising agency ‘of the same general class of 
business as that [in] which" a savings and loan or its real estate service 
corporation is engaged. Therefore, it seems unlikely that Madison Marketing 
took an opportunity that belonged to Madison Guaranty or Madison 
Financial. 77 

The second question is whether, even if Susan McDougal could properly 
own Madison Marketing, her status as a corporate insider made the particular 
arrangement between Madison Guaranty and Madison Marketing improper. 

The general rule is that corporate insiders may not profit improperly from their 
relationship with the corporation. Therefore, 

a director must account to the corporation or the shareholders for 
any profits made by the director out of corporate transactions, 
where the director either concealed or did not disclose the extent 
to which he or she was making a profit our of the transaction. 78 

This rule does not mean, however, that a director or other insider is forbidden 
from having an interest in a contract that is fair and in the interest of the 
corporation. Instead, it means that the RTC would have the burden of proving 
that the McDougals tried to conceal their interest in Madison Marketing; if 
satisfied, the burden would shift to the McDougals to establish that the contract 
was fair and made in good faith. 79 

Even if the RTC could prove secrecy, the McDougals might well meet 
their burden. Madison Marketing received no more than the going rate of 15 
percent; had an independently owned advertising agency placed the 


76 This is true of both Raines and Taylor. In Raines, for example, the defendant/appellant 
attempted to take away all the business of the corporation to which he owed a fiduciary duty 
and transfer all that business to a partnership he had set up. 

77 An additional distinguishing factor between the typical corporate opportunity case and 
the facts presented here is the real question here of whether Madison Guaranty was deprived 
of the opportunity. If Madison Guaranty could have chosen at any time to place its own 
advertisements, then the opportunity was never lost to it. 

78 Fletcher, supra, § 884, at 363. 

79 Fletcher, supra, § 884.70, at 376-77; see also Home Bros., Inc. v. Ray Lewis Corp., 
292 Ark. 477, 481, 731 S.W.2d 190, 193 (1987) (recognizing that when contracts between a 
corporation and its directors are involved, ’the burden is upon those claiming under them to 
prove that they are made in good faith and fair to the corporation*). 
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advertisements, it would have charged a similar commission. 80 The 1986 
FHLBB Report of examination points out that '[t]he actual wor1< of advertising, 
such as the design and production of commercials and providing air time or 
newspaper space, appears to be performed by others.' 8 ’ That might have 
been true, however, even if an independently owned advertising agency had 
handled the job. Therefore, unless Madison Marketing manifestly fell down on 
the job, it seems doubtful that the RTC could demonstrate that the arrangement 
was unfair to Madison Guaranty. This issue aside, there is no basis to question 
the expenditures on advertising, at least in the transactions for which 
documents can be located. 

3. Transaction benefiting Bill Henley: Transaction 6 
(chart 11). January 1985 . 

As chart 1 1 illustrates, Madison Financial paid $46,000 to Madison Real 
Estate; Madison Real Estate paid $46,000 to Bill Henley; Bill Henley paid 
$28,500 to Flowerwood Farms; and Flowerwood Farms paid $1,000 to 
Whitewater. As chart 7 illustrates, Whitewater used the $1,000 to pay $1,000 
to Citizens Bank of Flippin. 

Bill Henley (who is one of Susan McDougal's brothers) worked as a 
commissioned real estate salesman for Madison Financial. The 1986 FHLBB 
Report of Examination indicates Bill Henley was paid $427,683 in commissions 
between 1983 and 1986. According to this Report, 'a substantial portion of 
these funds were advances against commissions to be earned on future land 
sales." 82 Transaction 6 involves one payment of commissions to Bill Henley. 

In January 1985, money left Madison Financial in the form of a check for 
$46,000 to Madison Real Estate. 83 Madison Real Estate paid $46,000 to Bill 
Henley. The $46,000 reached Bill Henley’s account on January 10, the day 
before the check to Henley and the check from Madison Financial were posted 
to Madison Real Estate’s account; both were posted on January 1 1 . M 


80 A number of the invoices from television stations explicitly state the gross billing, the 
‘agency commission* and the net amount due. E.g., RTCKC44408-20. 

81 PMS0477. 

82 PMS0476. 

83 The Madison Financial check to Madison Real Estate is dated January 9, 1985 and 

was signed by Paul Castleberry. IC17929. A deposit slip dated January 10, also signed by 
Castleberry, deposited the check into Madison Real Estate's account. IC17776. The deposrt 
was posted to Madison Real Estate's account on January 11. IC01568. The statement was 
sent to Madison Real Estate c/o Castleberry. 

84 IC01568, IC17837. See generally Castleberry Interview, Nov. 2, 1995, at 39-47. 
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There is no backup documentation (accounts payable folder or 
supporting documentation) for this transaction. 85 There is, however, an entry 
into Madison Financial's general ledger for $46,000, coded into account 
2016, "Accts. Pay. - Comm. To B.H." 86 This entry creates a debit balance of 
$46,650.68, which appears to be an amount due (receivable) from Bill Henley. 
This suggests that Madison Financial prepaid commissions to Bill Henley. 87 

Paul Castleberry said that commissions were prepaid but not by more 
than a few days. He said that sometimes Jim McDougal would direct him to 
pay commissions to Henley Typically this would occur only if a parcel had 
been sold but the paperwork had not yet been arrived at the office. 88 So far 
as Castleberry knew, this payment was not a disguised loan to Henley. 
Instead, he understood that a sale had been made but the paperwork had not 
yet arrived. 89 

There might be liability if the underlying sales were made to insiders on 
uneconomical terms and therefore were not bona fide. 90 Such a theory would 
require fairly elaborate proof as to the terms of various transactions and the 
rationale for the transactions. Even if the commissions were proved wrongful, 
however, the commissions could not be recovered from their recipient, Bill 
Henley, because he has been released. 91 


05 Letter from Albert Kohl to Bruce A. Ericson, Aug. 11, 1995, at 2. 

86 RTCKC44338. There is no voucher backing up the general ledger entry. Letter from 
Albert Kohl to Bruce A. Ericson, Aug. 11, 1995, at 2. 

87 RTCKC44338. 

88 Castleberry Interview, Nov. 2, 1995, at 41-47. 

89 Id. at 45. 

90 See 1986 FHLBB Report of Examination, PMS0477. 

91 Between 1987 and 1989, Bill Henley was adverse to Madison Guaranty and Madison 

Financial in six actions, at least one of which pertained to his real estate commissions. On 
April 28, 1989, Bill Henley, Glenda Henley, Madison Guaranty and Madison Financial executed 
a global Settlement Agreement resolving all six actions. Among the six actions was one that 
sought commissions. Billy Henley v. Madison Financial Corporation, et ai. No. 87-422 (Union 
Cty. Cir. Ct.), after removal. No. 89*1040 (W.D. Ark.). The mutual release attached to the 
Settlement Agreement provided for the dismissal with prejudice of this action and the release 
by all parties of ‘any and all claims . . . known or unknown . . . relating to* this action (as well 
as the other five actions). Settlement Agreement at 19, 25-26. These releases would bar the 
RTC from suing Henley even if the commissions were proved wrongful. 
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4. Transactions benefiting the McDougals (charts 12. 12A 
and 14) . 

There are four such transactions, three benefiting Jim McDougal and one 
benefiting Susan McDougal. Madison Financial paid Jim McDougal $20,000 in 
February 1985, $30,000 in April 1985 and $75,949 in January 1986; all three 
payments are deemed bonuses by what purport to be board minutes. Through 
the fourth transaction, Madison Guaranty may indirectly have financed a loan to 
Susan McDougal of $300,000 made by Capital Management Services, Inc. in 
April 1986. 

The $20,000 bonus and the $30,000 bonus are not part of the nine 
transactions discussed in part VII of the Preliminary Report, but the $30,000 
bonus was discussed in part VIII because it was made payable to Whitewater. 
The $75,949 bonus and the $300,000 loan are part of transaction 8. 

a. The $30,000 bonus paid in April 1985 (chart 14) . 

As chart 14 illustrates, Madison Financial paid $30,000 to Whitewater. 
The money cured an overdraft created by Whitewater's $30,000 payment to 
Earth Movers, Inc. Earth Movers had used Whitewater's check to buy a 
cashier's check for $30,000 that was sent to Senator Fulbright, who accepted it 
as the first of two payments for a parcel of land west of Little Rock that he had 
agreed to sell to Earth Movers. 

The Preliminary Report discussed this transaction at some length. 92 
New interviews and newly obtained accounting documents help augment the 
discussion in the Preliminary Report, particularly with respect to the 
characterization of Madison Financial’s $30,000 payment to Whitewater as a 
bonus. 


Madison Financial’s minutes: To understand the evidence as to this 
putative bonus, it is necessary to understand the history of the minutes that 
purport to authorize it. As noted in the Preliminary Report, these minutes are of 
dubious authenticity, were created many months after the fact and have been 
found in several inconsistent versions. According to Patricia Heritage, who 
prepared the minutes under John Latham’s direction, the Madison Financial 
board did not hold formal meetings, but the minutes were prepared as if a 


92 Preliminary Report at 98-101. 
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meeting had been held. 93 One of the directors, Greg Young, did not know he 
was a director. 94 

Latham directed Heritage to prepare the minutes in anticipation of the 
FHLBB examination that began in March 1986. 95 Heritage started creating 
minutes covering putative meetings held from January 1985 onward. The work 
of drafting these minutes began in late February 1986. because the examiners 
were expected to arrive on March 1, 1986. 96 Latham instructed Heritage "that 
the things that needed to be covered were any bonuses that the corporation 
had authorized top officers, various other things. -97 Heritage began to 
research corporate records to see what Madison Financial had done. 98 She 
also checked with Greg Young--"he was CFO, so he would have known when 
people were paid bonuses." 99 After taking these steps, she prepared draft 
minutes for Latham's review. Latham frequently made changes to the 
drafts. 100 When the minutes were completed, Latham signed the minutes 
himself but Sue Strayhom probably signed Jim McDougal’s name. 101 The 
FHLBB examiners asked to see the minutes soon after their arrival, but they 


93 Heritage Deposition, Feb. 27, 1991, at 12-14; IG Ex. 111-149, at 12-14. Hentage worked 
at the time as John Latham’s assistant. She later completed law school at night, graduating 
with honors from the University of Arkansas at Little Rock. After that she worked for a time for 
the Rose Law Firm in its labor law department. Hentage Deposition at 4-8; IG Ex. 111-130, 

at 4-8. As of 1994, she worked as a deputy city attorney for the City of Little Rock. IG Ex. MI- 
152, at 1. 

94 IG Ex. 111-149, at 15. Young did not learn of his status as a director untii after the 

FHLBB examination that started in March 1986. He said, Tve never attended a Madison 

Corporation Board of Directors’ meeting, ever.* Young Interview, Nov. 2, 1995, at 15-17. 

95 IG Ex. 111-149, at 13-14. 

96 IG Ex. 111-151, at 6 (RIC038825); 111-152, at 2. See also Young Interview, Nov. 2. 1995, 
at 20-21 . 

97 Id. at 15. Compare IG Ex. 111-152, at 2, where Heritage says that Latham’s instructions 
were to tocus on *'ma|or decisions”-investments in major developments and bonuses. 

98 IG Ex. 111-152, at 3. 

99 IG Ex. 111-149 at 15. See also IG Ex. 111-151, which consists of notes of interviews of 

Hentage from 1986. 1987 and 1990. 

100 IG Ex. 111-152, at 2. 

101 IG Ex. 111-151, at 6; 111-152, at 3. Heritage added that McDougal would allow a lot of 
people to sign his name, but Latham was very particular about it and would not let anyone sign 
his name. IG Ex. 111-151, at 6. Hentage also told how McDougal once asked her to sign his 
name to a deed, explaining that it was a waste of his time to be signing documents such as 
this. IG Ex. MI-152, at 3. 
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never asked Hentage when the minutes had been prepared or by whom. 102 
For their part, McDougal and Strayhom moved from Madison Guaranty's offices 
out to Maple Creek just before the examination began. Strayhom testified to 
this in 1988: 

Q. Do you know why he moved? 

A. Yes. 

Q. Why? 

A. He did not want to be accessible to the examiners to have 
to answer any questions at that time. 103 

The bonus plan for 1985: The first mention of bonuses for 1985 appears 
in the minutes for a board meeting supposedly held on January 21, 1985. 

There is a draft of these minutes 104 as well as a final signed version. 105 
The final signed version reads: 

RESOLVED, that the Corporation pay to the following 
persons salaries and bonuses in the amounts set forth below for 
the fiscal year beginning January 1, 1985: Jim McDougal - 
$100,000, plus 10% of the net profits . . . . 10€ 

The $20,000 payment: The next mention of a bonus for McDougal 
appears in minutes dated February 7, 1985. Again, there is a draft plus a 
signed final version. 107 The draft awards McDougal $20,000 "in recognition of 


102 IG Ex. 111-152, at 3. 

103 Reporter's Transcript of Trial of Seth Ward v. Madison Guaranty Savings and Loan 
Association, No. 87-7580 (Pulaski Cty. Cir. Ct.), at 196-97. The Independent Counsel’s 
indictment of McDougal charges that McDougal and his alleged co-conspirators structured 
transactions and generated fraudulent paperwork, particularly in late 1985 and early 1986, so 
as not to attract the attention of auditors and bank examiners and regulators. Indictment filed 
Aug. 17, 1995 in United States v. James B. McDougal. et ai, No. IR-CR-95-173 (E.D. Ark.) 
(hereinafter, ‘McDougal Indictment*), H 10, at 7. 

104 RT CKC37408-09. 

105 IG Ex. 111-50, at 1. 

106 IG Ex. 111-50, at 1. Young understood this to be McDougal’s bonus arrangement for 
1985. Young does not recall McDougal receiving any large bonuses in 1984, but Young did not 
start handling payroll until the end of 1984. Young Interview, Nov. 2, 1995, at 13-14. 

107 The draft is RTCKC37420-21; the bonus provisions are handwritten in Patncia 
Heritage's handwriting. Young Interview, Nov. 2, 1995, at 17. The final version is 
RTCKC46950-51. 
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the high profits ($391,000) earned by the Service Co rpo ration. 1,10a The final 
version awards McDougal $50,000 "in recognition of his work which allowed the 
Service Corporation to earn outstanding profits for the past two years." 109 
Nevertheless, the payment actually made in February 1985 was $20,000, not 
$50,000, and it was accounted for as "salaries - executive." 110 

The $30,000 payment: The next mention of a bonus for McDougal 
appears in the minutes dated April 17, 1985. Ther« are several drafts of these 
minutes, each awarding McDougal $30,000 but each containing a slightly 
different rationale. * * 111 In February 1986, Latham called Heritage from 
Colorado to instruct her to change the charactenzation of Jim McDougal’s 
bonus by deleting the April 17, 1985 bonus of $30,000 and increasing the 
February 1985 bonus from $20,000 to $50,000.’ 12 As noted above, the 
February 1985 minutes were changed in this fashion. Nonetheless, the 
$30,000 was not deleted from the final version of the April 1985 minutes 
(signed only by Jim McDougal), which reads: 

RESOLVED, that the Corporation pre-pay to Jim McDougal 
$30,000 of his annual bonus in recognition of the profits of the 
prior year, and that said bonus is to be paid directly to Whitewater 
Development. 113 


108 RTCKC37420-21. This is the figure for 1984 profits, not 1985 profits, notwithstanding 
the provisions of the bonus program set forth in the January 21, 1985 minutes. See 
RTCKC37421; Young Interview, Nov. 2, 1995, at 18-19. 

109 RTCKC46950-51. Young does not think McDougal was paid $50,000 in one lump: 
instead, this represents the sum of the $20,000 paid in February 1985 and the $30,000 paid in 
April 1985 (discussed below). Young Interview, Nov. 2, 1995, at 20. 

110 RTCKC44433 (general ledger as of Apr. 30, 1985); Young Interview, Nov. 2, 1995, at 
31-32. Typically Latham, as opposed to McDougal, instructed Young on how to account for the 
bonuses. Young Interview, Nov. 2, 1995, at 17-18. 

1 1 1 RTCKC37414 fin recognition of the profits of the pnor year and in anticipation of higher 
profits in 1985'); RTCKC 37419 f hw; annua l bonus , of $30,000 of his annual bonus in 
recognition of the protits of the prior year and i n oxpoctai t oo - of h i ghor prof i ts * o 1 986’) (editing 
in original): RTCKC37415 (’$30,000 of his annual bonus in recognition of the profits of the pnor 
year and * n expectat i on o f- ri « gh ef prof i ts i n 19 86’) (editing in onginal). Young says the 
handwriting on RTCKC37414 and 374129 is Patncia Heritage's except for the words ’annual 
meeting,' which appear to have been wntten by Sue Strayhom. Young Interview, Nov. 2, 1995, 
at 24-25. 

112 Id. at 8. Compare IG Ex. 111-152, at 2, in which Hentage confirms the change from 
$20,000 to $50,000 but claims that Latham instructed her to have the minutes show the 
$30,000 bonus was paid to Whitewater. See also Preliminary Report at 101. 

113 CR0686 (signed by McDougal). 
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The check for this bonus was cut Apnl 30, 1985 and was made payable 
to Whitewater. Greg Young explained: 

Q. ... To the best of your recollection, why did you prepare 
this check [the $30,000 check to Whitewater, which Young 
signed]? Did someone ask you to do it? 

A. John Latham told me to. 

Q. And how did he explain what it was for? 

A. Quote, "We need to get some money in Jim’s hands." 

Q. That’s all he said? 

A. Yes. 

Q. Did he give you any sort of documentation — 

A. No. 

Q. - to say what it was for? 

A. No. 

Q... Did you ever get any anything else from Latham explaining 
what the -- what the money was for? 

A. No. 114 


Q. Okay. 

MR. WAGNER: Greg, you mentioned that John Latham 
mentioned that he needed to get some money in Jim McDougal’s 
hands. Did he direct you to write it payable to Whitewater 
Development? 

MR. YOUNG: Yes. 

MR. ERICSON: Q: I take it it was not your idea to pay it to 
Whitewater? 


1 14 Young Interview, Nov. 2. 1995, at 26. 
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A. Oh, no. I really didn’t know what Whitewater was. 115 

Young cannot recall any other occasion in which Latham made a request such 
as “we need to get some money in somebody's hands." 116 



While the minutes justified the $30,000 payment as a bonus, it, unlike 
the $20,000 payment, was never accounted for in this way. Instead, it was 
accounted for in two different ways: first, as a consulting fee, and second, as a 
capitalized expense attributed to Maple Creek. 

At first, Greg Young accounted for the $30,000 as a consulting fee; his 
journal voucher dated April 30, 1985 (the date the check bears) reads, "pmt to 
Whitewater Dev, for consulting fee." 117 Young says he did so at Latham's 
direction: 

Q. Now, how would you have decided how to account for - for 

this? 

A. Because I asked John [Latham] what it was for. 

Q. ... And what did he say, to the best of your recollection? 

A. Consulting fee. 

Q. Did he provide any further detail? 

A. Hmm-mm, no. 118 

Six months later, Latham directed Young to change the accounting for 
the $30,000. This time, Young’s journal voucher backed out the consulting fees 
and posted it to a "Reserve for Development, Maple Creek Farms 
account." 119 


115 Id. at 27. 

116 Id. 

117 RTCKC44441 (emphasis in original); the check is CR0264; the deposit slip is 
DKRT101 144; the relevant page of the general ledger is RTCKC44437. Greg Young handled 
all the bonus payments in 1985 and 1986. Young Interview, Nov. 2, 1995. at 14, 25*26. 
Castleberry knew nothing about these documents. Castleberry Interview, Nov. 2, 1995, at 47- 
65. 


118 Young Interview, Nov. 2, 1995, at 30. 

119 RTCKC44441A; Young Interview. Nov. 2. 1995. at 34-37. 
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Young is unaware of any consulting or other services provided by 
Whitewater to any of Madison Financial’s projects, including Maple Creek.' 20 
When asked why Latham would have sought to recharacterize this payment, 
Young answered: 

Q. Greg, you mentioned that Mr. Latham’s motivation for the 
entry might relate to avoiding having this hit the bottom line. 

A. Yes. 

Q. Why would that have been a motivation? 

A. Because of bonuses. Jim’s bonus was based on the profit 
of Madison Financial Corporation; John’s bonus was based on net 
profit of Madison Guaranty after Madison Financial’s profits were 
rolled into Madison Guaranty. So this meant $3,000 for each of 
them, in essence. 

Q. Did he express that explicitly? 

A. No, no. No. But it didn’t take a rocket scientist to figure 
that out.’ 2 ’ 

b. Transaction 8 (charts 12 and 12A). April 1985- 

April 1986 . 

As chart 12 illustrates, this transaction occurred over the space of a year. 
The top half of chart 12 covers 1985; the bottom half covers 1986. 

In April 1985, Stephens Security Bank loaned $135,000 to Flowerwood 
Farms; and Flowerwood Farms paid $24,456 to Whitewater. As chart 7 
illustrates, Whitewater used this $24,456 to fund most of a $25,000 payment to 
Chris Wade’s Ozarks Realty Company. 

In 1986, the loan from Stephens Security Bank was repaid in two 
installments, one in January 1986 and the other in April 1986. 122 Both 
payments have connections to Madison Guaranty. 


120 Young Interview, Nov. 2, 1995, at 35-36. Young said as much to auditors from KPMG 
Peat Marwick when they questioned the recharactenzation dunng an audit conducted in 1987. 
PM000003121; Young Interview at 38-39. 

121 Young Interview, Nov. 2, 1995, at 37. Latham and McDougal each had bonus 
arrangements awarding them 10 percent of net profits. 

122 Because money is fungible, one cannot say which of these funded the $24,456; either, 
standing alone, was sufficient to do so. See Preliminary Report at 84-86. 
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)n January 1986, Madison Financial paid a bonus of $75,949 to Jim 
McDougal; and McDougal used $40,000 of that money to repay a portion of 
Flowerwood Farms’ loan from Stephens Security Bank. In April 1986, Madison 
Guaranty loaned $825,000 to Dean Paul, Ltd. Of this $825,000, $502,000 went 
to David Hale’s Capital Management Services, Inc., which loaned $300,000 to 
Susan McDougal dba Master Marketing. 123 Of this $300,000, $1 1 1,524 went 
to retire the remainder of Flowerwood Farms' loan from Stephens Security 
Bank. 

i. The $75.949 bonus paid to Jim McDougal in 
January 1986 , 

Part of the Stephens Security Bank loan was repaid in January 1986 out 
of the McDougals' joint account at Madison Guaranty. The McDougals’ account 
would not have had the funds needed to make this payment but for a payment 
of $75,949 that Jim McDougal received on January 6, 1 986 from Madison 
Financial. 

The check, dated January 6, 1986, from Madison Financial to Jim 
McDougal does not state a purpose for the transaction. 124 The check stub, 
general ledger entries and Jim McDougal’s 1986 W-2 wage statement all state 
that the payment was a bonus. 125 The check stub is dated January 7, 1986 
and indicates the disbursement was "Jim’s Bonus." 126 The December 31, 

1985 Madison Financial general ledger (a printout run January 14, 1986) has an 
entry for $78,952 posted to account 6012, "Bonus Expense," bearing the 
description "Dec 31 85 Jim’s Bonus 10%." 127 The $3,003 difference between 
the $78,952 posted in the general ledger and the $75,949 paid to McDougal is 
reconciled on McDougal’s 1986 W-2 wage statement, which deems this amount 
"social security tax withheld. 0,28 

As summarized above, Madison Financial purported minutes for January 
1985 state that McDougal had a 10 percent bonus arrangement with Madison 


123 The Preliminary Report did not lay out the connection between Madison Guaranty, 

Dean Paul, Ltd. and Capital Management Services, Ltd. That was the subject of another part 
of this investigation. See chart 12A for a depiction of the connection. 

124 IC42743. This check was signed by Greg Young, who had replaced Paul Castleberry. 

125 Young also confirms this. Young Interview, Nov. 2. 1995, at 39. 

126 RTCKC44345. 

127 RTCKC44350. 

120 RTCKC44352. Young venfied the withholding. Young Interview, Nov. 2, 1995, at 42. 
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Financial. 29 Even if that is assumed to be true, it is not clear that the bonus 
was properly calculated. Assume that the "10%” referenced in the general 
ledger means "10 percent of Madison Financial’s net profits.” If so, the 
operative question is whether the amount paid was 10 percent of Madison 
Financial’s net profits. 130 The answer is "no." 



No audited financial statement states that Madison Financial had a net 
income of $789,520 (or anything like that) in 1985. 131 For 1985, two sets of 
audited financial statements were prepared for Madison Financial. The first, 
prepared by Frost & Company and dated February 17, 1986, states that 
Madison Financial’s net income for 1985 was $323, 960. 132 The second, 
prepared by Peat Marwick in May 1987, states that Madison Financial had no 
net income for 1985 and instead lost $2.1 million. 133 Neither set of financial 
statements supports the bonus, but neither was available as of January 6, 
1986, the date by which the bonus was paid. 134 


129 IG Ex. 111-50, at 1. As described above, these minutes, like all the Madison Financial 
minutes dated after December 1984, are of questionable authenticity, as they were drawn up 
long after the fact. 

130 Whether it means before taxes or after taxes is of no consequence, as Madison 
Financial was not accruing income taxes dunng this penod. 

131 Young confirms that the bonus was calculated using unaudited numbers. Young 
Interview, Nov. 2, 1995, at 39-41. 

132 MG0001621; RLF1 46529. The financial statement is confusing because it mislabels 
as *1984* the second page of a two-page chart showing Madison Financial’s net income for 

1 985. Nevertheless, a careful examination of the financial statements as a whole show that the 
chart contains 1985 numbers. The chart’s numbers are taken from and can be traced back to 
1985 numbers contained elsewhere in the statements; these numbers differ substantially from 

1984 numbers. For example, 'interest on loans' is $6,202,526 on MG0001620; that number 
and the comparable number for 1984 ($2,134,279) both appear on MG0001600. 

In 1988, Madison Guaranty sued Frost & Company, alleging that its audits for 1984 and 

1985 had overstated net income and disguised Madison Guaranty's insolvency. The Frost & 
Company action onginally was styled Madison Guaranty Savings & Loan Association, et at. v. 
Frost & Company. No. 88-1193 (Pulaski Cty. Cir. Ct.). After Madison Guaranty failed, the 
action was removed to United States District Court, and the Federal Deposit Insurance 
Corporation was substituted for the plaintiffs. The action then was styled FDIC v. Frost & 
Company, No. LR-C-89-0216 (E.D. Ark.). Later still the RTC was substituted for the FDIC, and 
the case became FTC v. Frost & Company, under the same docket number. Hereinafter, the 
case will be referred to as m RTC v. Frost & Co.' 

133 Consolidated Financial Statements and Consolidating Schedules for Madison Guaranty 
Savings and Loan Association and Subsidiary, Dec. 31, 1986, June 30, 1986 and Dec 31 
1985, Schedule 2. 


134 Young paid the bonus this early, before receipt of audited financial statements, because 
Latham instructed him to do so. Young Interview, Nov. 2. 1995, at 39-41. 
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Even if Madison Financial had earned (or reasonably was believed to 
have earned) net income sufficient to justify a bonus of $75,949, there would be 
an issue was to whether the bonus had already been paid in part. As detailed 
above and in the Preliminary Report, McDougal received $20,000 in February 
1985 and $30,000 in April 1985. The putative rationale for each is ambiguous. 

The February 1985 minutes tie the $20,000 to profits "for the past two 
years," perhaps suggesting that it is not a prepayment of the 1985 bonus. 135 
In contrast, the April 1985 minutes state that "the Corporation pre-pay to Jim 
McDougal $30,000 of his annual bonus in recognition of the profits of the prior 
year, and that said bonus is to be paid directly to Whitewater 
Development." 136 It is not clear what it means to "pre-pay" a bonus "in 
recognition of the profits of the prior year." 137 If this was a payment on 
account of 1984 profits, it cannot be justified by a plan that starts with fiscal 
year 1985. If, instead, this is a prepayment of McDougal’s 1985 bonus, then it 
should have been subtracted from the payment he received in January 1986. 
Young says he never thought of this at the time and would be reluctant to take 
a position on the issue today because he does not know why McDougal was 
paid the $20,000 or the $30,000. 138 

Given these facts, the question becomes whether any of the following 
acts amounts to intentional wrongdoing: 

o Paying and accepting payment of the bonus without waiting for the 
results of the annual audit. 

o Failing to repay any unearned portion of the bonus. 

Not waiting for the audit The propriety of calculating and paying a 
bonus before receipt of audited numbers is largely a question of complying with 
the terms of the bonus arrangement and any applicable bylaw. The minutes 


135 RTCKC46950-51 . 

136 CR0686 (signed by McDougal). 

137 Madison Financial minutes dated Jan. 21. 1985, IG Ex. 111-50, at 1. Young does not 
recall whether this amount was paid on account of 1984 profits or 1985 profits. Young 
Interview, Nov. 2, 1995. at 21-23. From the text of the minutes, he would draw the inference 
that it was meant to be a prepayment of the 1985 bonus, but he really does not know what was 
meant, and he cannot reconcile his inference with the fact that these payments were not 
deducted from the bonus for 1985 paid in January 1986. Id. 

138 Young Interview. Nov. 2. 1995, at 43-44. 


Fed. R. Cnm. P. 6(e) Material 
Confidential 


- 31 - 


Attomey-Ctient Prrvilege 
Attorneys’ Work Product 



^SJMfFDtfiJCMKnriLaiL — [^©iDcuxgtMS) ©v ■mas m© u® inxm 


157 


that purport to establish the bonus arrangement are silent on this point. 139 
Therefore, it cannot be said that paying the bonus before receipt of the audit 
report was wrongful. It was careless not to require an adjustment after the 
audit, as is customary, but at this point carelessness is not actionable. 140 

Failing to repay any unearned portion of the bonus: There are two 
theories for saying that part or all of the bonus was unearned: 

o If the April 1985 payment was a prepayment of McDougal’s 1985 
bonus, then the payment made in January 1986 should have been 
reduced by $30,000. 

o Once either of the audited financial statements was received-both 
showed that Madison Financial did not have adequate net income 
to justify the bonus-the unearned portion of the $75,949 should 
have been returned. 

Under either theory, taking or retaining the unearned portion of the bonus 
might constitute intentional wrongdoing on the part of McDougal. There is no 
evidence that McDougal repaid Madison Financial any part of this bonus. A 
review of Madison Financial’s general ledger history and the McDougals’ 
checking account for 1 986 does not show any such repayment. 

If Jim McDougal’s 1 985 bonus should have been adjusted for audited 
results, or if it should have been reduced by $30,000, then McDougal should 
have repaid Madison Financial the difference. If, as the evidence shows, he did 
not, the overpayment represents a loss to Madison Financial. 

If the $30,000 payment should have been subtracted from the payment, 
the overpayment obviously was $30,000. If not, but if an adjustment should 
have been made once the Frost & Company audit report was received, then the 
overpayment was $42,324. 141 If both are true, the overpayment was 


139 In general, payment of bonuses before receipt of audited financial statements is 
unusual but not unheard of. For example, were tax rates about to increase, a company might 
arrange to pay bonuses before year-end. In such circumstances, audited financial statements 
would not be available. Typically, however, a company that did this would require an 
adjustment (either an additional payment, or a return of a portion of the payment) after the 
books were closed and final numbers were available. 

140 See Preliminary Report at 7. 

141 Based on Frost and Company's report, net income for Madison Financial was 
$323,960. Adding back the McDougal bonus expense of $78,952 results in adjusted income 
before bonus expense-the new starting point-of $402,912. For the bonus to be 10 percent 
after profits (as is customary), some algebra is necessary. The result is a bonus of $36,628. 
Deducting the $36,628 from income before bonus of $402,912 results in income after bonus o( 

(continued...) 
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$69, 321. 142 In any event, the $40,000 disbursement from the McDougals’ 
checking account on January 23, 1986, which funded a payment to Stephens 
Security Bank, was funded by this bonus.' 43 

ii. The $300.000 loan made to Susan McDouqal in 
April 1986 . 

As discussed in the Preliminary Report, in Aprii 1986, Capital 
Management Services loaned $300,000 to Susan McDougal, dba Master 
Marketing. The proceeds were deposited into the McDougals’ joint checking 
account at Madison Guaranty. 144 Of these proceeds, $25,000 were used to 
fund an “earnest money" deposit on certain International Paper Company land 
purchased in the name of Whitewater Development Company and $1 1 1,524 
retired the remainder of Flowerwood Farms’ debt to Stephens Security 
Bank.' 45 


The Preliminary Report did not explicitly discuss the possibility that 
Madison Guaranty had indirectly financed the Capital Management loan to 
Susan McDougal. Another report prepared in this investigation, entitled A 
Report on Certain Real Estate Loans and Investments Made by Madison 
Guaranty Savings and Loan and Related Entities, addresses this subject. As 
described at pages 23-26 of that report: Madison Guaranty made an $825,000 
loan to Dean Paul, Ltd. {which was never repaid); 146 Dean Paul, Ltd. used 
these funds to purchase property from David Hale, owner of Capital 
Management; after paying off debt on the property, Hale and a trustee were left 
with $502,000 of the Dean Paul, Ltd. proceeds; the $502,000 was deposited 
into Capital Management; and the $502,000 enabled Capital Management to 


141 (...continued) 

$366,284. The bonus of $36,628 is 10 percent of $366,284. Thus, the difference between the 
amount of bonus paid ($78,952), and the proper amount of bonus, based on Frost & Company 
numbers ($36,628), is $42,324. This would be the amount of excessive bonus if all the stated 
assumptions are correct. 

142 The correct bonus, based on Frost’s numbers, was $36,628. Subtract from this the 
$30,000 and $6,628 is left. The bonus actually paid ($75,949) minus $6,628 equals $69,321. 

143 See chart 12. 

144 See Preliminary Report at 85-86. 

145 Id. at 85-86, 115-22. 

146 The RTC recovered a judgment against Dean Paul and Dean Paul, Ltd. of 
approximately $600,000 (net). The judgment was sold to a joint venture in which the RTC is a 
venturer. If money is collected on the judgment, the RTC will stand to benefit. 
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fund the $300,000 Susan McDougal loan. 147 The Independent Counsel’s 
indictment dated August 17, 1995 of Jim McDougal, Susan McDougal and Jim 
Guy Tucker alleges essentially the same facts and deems this a conspiracy to 
defraud. 148 Chart 12A, which is new, illustrates this transaction. 

The fungibility of money makes it difficult to say which transaction (the 
January 1986 transaction or the April 1986 transaction) funded the repayment 
to Stephens Security Bank of the funds that went to Whitewater. Nevertheless, 
both transactions may have involved intentional wrongdoing (on the part of the 
McDougals) and both transactions apparently caused a loss to Madison 
Guaranty. 

Transaction 8 resulted in the payment of $24,456 to Whitewater in 1985. 
The two transactions in 1986 that repaid the Stephens Security Bank loan 
which indirectly funded the $24,456, however, cost Madison Guaranty much 
more. The McDougal bonus of January 1986 cost Madison Guaranty at least 
$42,324 and perhaps as much as $75,949. The Dean Paul, Ltd. loan of 
February-April 1986 may have cost Madison Guaranty as much as $1.2 
million. 149 The relationship of Whitewater to the McDougal bonus and the 
Deal Paul loan, however, would appear to be tangential at best. 

5. Summary . 

Traceability has not been established between Madison Guaranty and 
transactions 2, 4, 5 and 7. There is no reasonable basis to allege that these 
transactions caused any loss to Madison Guaranty. 

While traceability can be established with respect to transactions 1, 3A, 
3B and 9, there is no reasonable basis to allege liability or damages. 
Transaction 6 may raise questions, but its sole beneficiary has been released 
by the RTC after litigation over commissions. 

This leaves only the McDougal $30,000 bonus and transaction 8. The 
evidence calls into question the bona tides of the $30,000 bonus paid in April 


147 Don Denton Interview, June 1, 1994, at 11. Another $150,000 of the $825,000 loan 
from Madison Guaranty to Dean Paul, Ltd. enabled Capital Management to fund a loan to 
Castle Sewer & Water Company, which it used to make the down payment to Madison 
Financial on a purchase of the Castle Grande sewer and water facilities. Id. 

148 McDougal Indictment U 16, at 10-12. The Indictment also alleges that Capital 
Management’s receipt of the $502,000 enabled it to seek additional capital from the Small 
Business Administration. Id. 1) 16(1), at 12. 

149 The figure of $1.2 million is taken from damages calculations performed by RTC 
Investigations. The RTC has entered into an agreement with Tucker tolling all statutes of 
limitations. 
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1985. There also is some basis for believing that the RTC could prove liability 
and damages with respect to transaction 8. Jim McDougal’s retention of the 
January 1986 bonus may be wrongful and the money came directly from 
Madison Financial. Susan McDougal’s receipt of the $300,000 loan from 
Capital Management may be wrongful and may be traceable back to Madison 
Guaranty. 

' D. Analysis of possible claims . 

1. Common law fraud . 

To state a claim for fraud, one must have evidence of material 
misstatements or of material omissions by one who has a duty to make a 
statement. 150 Under Arkansas law, the elements of common law fraud are: 

o A false representation of a material fact; 

o Knowledge or belief on the part of the person making the repre- 
sentation that the representation is false; 

o An intent to induce reliance upon the false representation; 

o Justifiable reliance; and 

o Resulting damages. 151 

To evaluate a possible claim by the RTC as successor in interest to 
Madison Guaranty, one must focus on the means by which money left Madison 
Guaranty. A case for fraud against someone might be made out if, for 
example, that money was obtained by means of a material misstatement or 
omission. 


a. The $30.000 McDouqal bonus . 

This looks like fraud. If Greg Young’s version of the facts is credited, 
McDougal needed some money, so he, working through Latham, took $30,000 
and rather clumsily papered the record to make the transaction look like a 
bonus and then a consulting fee and then a capitalized cost of developing 
Maple Creek. No credible evidence supports the characterization of the 
payment as a consulting fee or a capitalized cost of developing Maple Creek. 


150 The evidence also must suffice to meet the pleadings requirements of Fed. R. Civ. P. 
9(b), which requires that ‘the circumstances constituting fraud or mistake ... be stated with 
particularity." 

151 Morris v. Valley Forge Insurance Co., 305 Ark. 25, 805 S.W.2d 948, 951 (1991). 
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Nor does much evidence support its characterization as a bonus. As Madison 
Financial’s "disinterested" directors, Latham and Young could have awarded 
McDougal a bonus, but Young did not even know he was a director, and 
Latham’s repeated attempts to recharacterize the transaction would undermine 
any argument that it was bona fide. 1S2 

b. Transaction 8 . 

Transaction 8 involves two quite different transfers out of Madison 
Guaranty. The first is the bonus payment to McDougal made in January 1986. 
The second is the loan to Dean Paul, Ltd. that, according to the Independent 
Counsel, funded Capital Management’s loan to Susan McDougal; this occurred 
in several steps between February and April 1986. 

The $75,949 bonus: This appears to be wrongful but theories other than 
fraud seem more appropriate and easier to prove. The bonus was paid on the 
strength of unaudited financial statements. Both the Frost & Company audit 
and the Peat Marwick audit revealed that these unaudited financial statements 
were wrong. Without more, however, the fact that the auditors made 
corrections, even material corrections, does not prove that the unaudited 
statements were deliberately false. While the evidence assembled in the 
various parts of this investigation shows a number of accounting entries that, at 
the very least, were questionable, proving, one by one, that these were 
intentionally wrong and then cumulating them to decrease net income materially 
would be difficult and expensive. Proving that failures to recognize losses were 
deliberate also would be difficult. 

The loans: The McDougal Indictment deems these loans the product of 
a conspiracy to defraud involving the McDougals and Tucker. The RTC has an 
agreement with Tucker tolling all statutes of limitation ("tolling agreement"). 

c. The other traceable transactions. 

Transactions 1, 3A, 38, 6 and 9: Given Castleberry’s and Young’s 
explanations of how payables were handled, one could hypothesize that 
somebody might have forged an invoice or lied about the purpose of a check. 
The evidence does not support such a hypothesis. The checks and deposit 
slips do not provide evidence that the transactions lacked a legitimate basis. 

Nor has other evidence to that effect been located. In each instance, Madison 
Guaranty or Madison Financial had an existing business relationship with its 
direct payee (Bill Henley, Madison Marketing, Madison Real Estate or West-Ark 
Construction). Thus, the record does not allow the RTC to state a claim for 
fraud with respect to these transactions. 


152 Whether a claim such as this could be pursued cost-effectively is discussed in part II. E 
below. 
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2. Conversion . 

Conversion is the civil-law counterpart to theft. Its essence is the 
intentional taking of property belonging to another in violation of the owner’s 
rights. It is an intentional tort. Under Arkansas law, the elements of conversion 
are: 


o The exercise of dominion over the prope.ty of another; 

o With the intent to exercise that dominion or control that dominion; 

o In violation of the rights of the owner or person entitled to posses- 
sion of the property; and 

o Resulting damage. 153 

The $30,000 bonus: Here, property (money) belonging to Madison 
Guaranty or Madison Financial was taken and given to Jim McDougal 
personally. The clumsy attempts to mischaracterize this transaction in the 
record permit an inference that the taking of the money was both deliberate and 
wrongful. 

The $75,949 bonus: Here too, money belonging to Madison Guaranty or 
Madison Financial was taken and given to Jim McDougal personally. What is 
less clear is evidence of a wrongful intent. Jim McDougal may argue that when 
he received this money he believed that Madison Financial’s earnings 
supported the bonus. Whether or not he had such a belief in January 1986, 
however, by February 1986 the Frost & Company audit showed that Madison 
Financial had not earned that much money. By then, at least, McDougal must 
have known that he should return a portion of his bonus. He did not do so. 

To be conversion, the taking of property need not be a manual taking or 
for the defendant’s own use but only in exclusion or defiance of the plaintiffs 
rights. 154 A claim for conversion can be stated against one who came into 
possession lawfully and then improperly exercised dominion or control over the 


153 City National Bank of Fort Smith v. Goodwin, 301 Ark. 182, 783 S.W. 2d 335, 337 
(1990). 

154 McKenzie v. Tom Gibson Ford, Inc., 295 Ark. 326. 749 S.W. 2d 653, 655 (1988). 
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property . 155 The law does not require a demand for return of the property 
and a refusal . 156 

If, however, the bonus was paid as the result of a mutual mistake or as 
the result of a unilateral mistake made by Madison Financial, no claim for 
conversion can be stated: 

The general idle is well settled that one who takes and disposes 
of the goods of another is guilty of a conversion thereof, although 
he did so under an honest but mistaken belief that the goods were 
his own. However, the rule does not apply where the mistake is 
mutual and where the owner's error is solely responsible for the 
taking and use of the property by defendant . 157 

Nevertheless, it might be possible to state a claim against McDougal for 
money had and received. Such a claim can be based on mistake . 158 It is 
more in the nature of assumpsit and thus ex contractu . 159 Thus, intentional 
conduct is not an element of this claim. Even so, proof of intentional 
misconduct, coupled with proof of the elements of this claim, might satisfy the 
extender statute. In the absence of any case law it is impossible to say for 
sure. 


155 In McKenzie, for example, a car dealership that accepted ‘earnest money* from plaintiff 
could be liable for conversion when it used that money to pay down a loan plaintiff had 
co-signed at some earlier time for her son. 

1 56 City Nat Bank of Fort Smith v. Goodwin, 783 S.W.2d at 340. 

157 89 C.J.S., Trover and Conversion. §10. See also Restatement 2d, Torts, § 244. 
Compare Newhart v. Pierce, 254 Cal. App. 2d 783, 792-93, 62 Cal. Rptr. 553 (1967) 
(defendants’ mistaken belief that they could remove cattle under options to purchase was not a 
defense to an action for conversion of the cattle). 

158 See e.g.. General Contract Purchase Corp. v. Clem, 220 Ark. 863, 251 S.W. 2d 112, 
113 (1952) (‘Restitution does not presuppose a wrong by the person who received the money, 
and the presence of actual fraud is not essential to the invocation of (a cause of action for 
money had and received]*). It is an action greatly favored by the courts, less restricted and 
fettered by technical rules and formalities than any other form of action. Import Motors, Inc. v. 
Luker, 268 Ark. 1045, 599 S.W. 2d 398, 401 (Ark. App. 1980). A cause of action for unjust 
enrichment is the equitable counterpart of an action for money had and received but is 
maintainable only under such circumstances that in equity and good conscience prevent the 
wrongdoer from keeping the property. Fite v. Fite, 233 Ark. 469, 345 S.W. 2d 362, 363 (1961). 

159 SI. Paul-Mercury Indemnity Co. v. City of Hughes, 231 Ark. 530, 331 S.W. 2d 106, 109 
(1960). 
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The loans: Here, fraud seems the more apposite theory, but some 
cases suggest that obtaining a loan under false pretenses amounts to 
conversion. 160 

Transactions 1, 3A, 3B, 6 and 9: So far as can be determined, services 
were rendered by the vendors paid through these transactions. There is no 
evidence of conversion. 

3. Breach of fiduciary duty . 

As noted in the Preliminary Report, this could be an intentional tort, but 
only if one can prove a wrongful intent. 

The $30,000 bonus: As noted above, one can infer a wrongful intent 
from the efforts to mischaracterize this transaction. 

The $75,949 bonus: Proof of failure to repay this bonus after receipt of 
financial statements showing it to be excessive might support such a claim. 

The loans: If the Independent Counsel proves his allegations of a 
criminal conspiracy, the requisite intent probably would be established. 

Transactions 1, 3A, 3B, 6 and 9: So far as can be determined, services 
were rendered by the vendors paid through these transactions. The only 
fiduciary duty issues are the issues raised by transactions 3B and 9. As noted 
above, those theories are weak. 

4. Check kiting . 

Check kiting is really a special case of fraud or conversion, or both. As 
noted in the Preliminary Report, check kiting involves a scheme to create the 
illusion that one has sufficient money in the bank to cover the requested draws 
when, in fact, one does not have sufficient money. Two conditions must exist 
for a successful check-kiting scheme. First, there must be a period of several 
days in the collection process before the depository bank presents the check to 
the drawee bank. Second, the banks must be willing to pay checks drawn 
against uncollected funds. 161 If these conditions are met, one can, at least for 
a time, pay out money that one does not have and yet not create an overdraft. 
Put another way, the successful check kite requires the use of two or more 
banks, between or among which money must be shuttled so as to fool one or 


160 In re Strapko, 5 Bankr. Rptr. 443, 445 (Bankr. D. Minn. 1980); In re Blagaich, 67 Bankr. 
Rptr. 375. 377 (Bankr. S.D. Fla. 1986). 

161 See Benton E. Gup, Bank Fraud: Exposing the Hidden Threat to Financial Institutions 
25 (Bankers Publishing Co. 1990). 
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more of the banks into thinking that the person who writes the checks has 
money when, in fact, that person does not have money. 

The situation described here does not fit this pattern. Money was not 
shuttled between two banks; all the money at issue came out of Madison 
Guaranty and, for the most part, all the money stayed at Madison Guaranty at 
least until it reached Whitewater and was put to use paying creditors . 162 In 
addition, nobody seems to have been “fooled" in the sense that one normally is 
fooled by a kite. As detailed in the Preliminary Report, overdrafts were created 
or exacerbated all the time; indeed, Madison Financial was chronically in a state 
of being overdrawn. If this were a kite, it was singularly unsuccessful at 
forestalling overdrafts. 

5. Conspiracy . 

In Arkansas, the elements of civil conspiracy are: 

o A combination of two or more persons; 

o To accomplish an unlawful or oppressive purpose or a lawful 

purpose by unlawful, oppressive or amoral means; 

o One or more overt acts committed pursuant to the conspiracy; 

o Damages caused by these acts . 163 

To state a claim for civil conspiracy, one must be able to identify the underlying 
unlawful act that the conspirators were aiming to commit. The conspiracy (or 
agreement) by itself is not actionable unless one can show that it was aimed at 
the commission of a wrong (here, "fraud, intentional misconduct resulting in 
unjust enrichment, or intentional misconduct resulting in substantial loss to the 
institution" 164 ). Thus, while conspiracy is sometimes referred to as a claim or 
cause of action all by itself, it is better conceived of as an alternate way of 
pleading the underlying tort against a group of people, some of whom did not 
commit all the elements of the tort themselves and thus would not be directly 
liable individually absent the allegation of conspiracy . 165 


162 Of the entities mentioned above, only West-Ark Construction seems to have banked 
elsewhere. 

163 Mason v. Funderburk, 247 Ark. 521 , 446 S.W. 2d 543, 548 (1969). 

164 12 U.S.C. § 1441a(b)(14)(A)(ii). 

165 See Southwestern Pub. Co. v. Ney, 227 Ark. 852, 302 S.W.2d 538, 542-43 (1957); 
Ragsdale v. Watson, 201 F. Supp. 495, 501-02 (W.D. Ark. 1962). 
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To state the claim of conspiracy, say, conspiracy to commit fraud or to 
convert someone’s property, one must first be able to state a claim for the 
underlying offense. As noted above, the RTC might be able to state claims for 
fraud, conversion and breach of fiduciary duty relating to McDougal's $30,000 
bonus paid in April 1935 and to transaction 8. 

The $30,000 bonus: The evidence suggests that this may have been a 
conspiracy on the part of McDougal and Latham. Whether others joined such a 
conspiracy is difficult to say. It seems unlikely that Heritage or Strayhom had 
the requisite knowledge or intent. With regard to Young, the question is much 
closer as to whether he made the requisite agreement to participate in the 
conspiracy. This question turns on the factual question of how much 
knowledge he had of the conduct of McDougal and Latham (which, for 
purposes of this discussion, is assumed to be deliberate and unlawful). If the 
finder of fact concludes that Young had knowledge that McDougal and Latham 
were engaging in unlawful and tortious activity, his participation could lead to 
the inference of his agreement and could render him liable for conspiracy.’ 66 
There is a significant possibility, however, that he could be viewed as someone 
who simply did what his boss told him to do without intending to join in a 
conspiracy. 

The $75,949 bonus: The evidence suggests that the bonus was believed 
tc be bona fide when paid. The failure to repay the bonus may be wrongful, 
but that appears to be the unilateral wrongful act of McDougal. Thus, a 
conspiracy theory appears inappropriate here. 

The loans: The Independent Counsel has alleged that these transactions 
were undertaken pursuant to a conspiracy involving the McDougals and Jim 
Guy Tucker. As noted, the RTC has a tolling agreement with Tucker. 

6. Aiding and abetting . 

Arkansas has expressly adopted the principle of aiding and abetting: 


166 See United States v. Cohen. 1990 U.S. Dist. LEXIS 17675, *11-*12 (E.D. Pa. 1990) 
(denying an accountant's motion for acquittal following his conviction tor conspiracy to obstruct 
the functions of the IRS and aiding and abetting the filing of false tax returns). See also United 
States v. French, 974 F.2d 687, 696 (6th Cir. 1992) (“[pjroof of a formal agreement is not 
required; it must only be proven that members of the conspiracy had at least a tacit or matenal 
understanding to try and accomplish an unlawful goal), cert, denied, 122 L. Ed. 2d 160 (1993). 
But c f. Resolution Trust Corp. v. Rowe. 1993 U.S. Dist. LEXIS 1497, at *29-*33 (N.D. Cal., 

Feb. 5, 1993) (holding that a title company’s participation in a phony loans conspiracy could not 
be inferred from ihe title company’s recklessness in allowing documents to be removed from 
the title company's offices and notarized elsewhere). 
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All who actively participate in any manner in the commission of a tort, or 

who command, direct, advise, encourage, aid or abet its commission, are 

jointly and severally liable therefor. 167 

The Arkansas courts have not, however, delineated the elements for establish- 
ing aiding and abetting liability in a civil context. 

Other courts, in slightly different contexts, have elaborated at length on 
the elements of aiding and abetting and on the standard to be applied in 
determining whether the elements have been satisfied. In a leading case, one 
federal court, relying in part on Restatement (Second) of Torts § 876 (1979), 
set forth the following elements for aiding and abetting: 

o the party whom the defendant aids must perform a wrongful act 
that causes injury; 

o the defendant must be generally aware of his role as part of an 
overall illegal or tortious activity at the time that he provides the 
assistance; and 

o the defendant must knowingly and substantially assist the principal 
violation. 168 

Like conspiracy, aiding and abetting is a legal theory used to impose 
liability on someone who knowingly assists in the commission of a tort but does 
not perform all the elements of that tort himself. Without the underlying tort, 
there is no claim for aiding or abetting. As noted above, the RTC might be able 
to state claims for fraud, conversion and breach of fiduciary duty. 

The $30,000 bonus: As noted, the evidence suggests that this may have 
been a conspiracy on the part of McDougal and Latham. Heritage and 
Strayhom may have assisted in the commission of the act, but it is unclear that 
they did so knowing that they were participating in an unlawful scheme. 

Young, however, may be liable for aiding and abetting. The pivotal 
question as to Young is whether he had the requisite knowledge that he was 
assisting an illegal or tortious activity. Given that Latham told Young that "We 
need to get some money in Jim’s hands" 169 as the reason for writing the 


167 Hinton v. Bryant, 236 Ark. 577, 367 S.W.2d 442 (1963). See also Cobb v. Indian 
Spnngs, Inc., 258 Ark. 9. 522 S.W.2d 383 (1975) (applying certain principles of aiding and 
abetting, i.e., advice or encouragement as substantial factor in causing tort, though not labeling 
them as such). 

168 Halberstam v. Welch . 705 F.2d 472 (D.C. Cir. 1983). 

169 Young Interview, Nov. 2, 1995, at 26. 
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check, Young may have sufficient knowledge. 170 Additionally, the RTC might 
not have to show that Young had actual knowledge of wrongdoing, but only that 
he should have known or was reckless in not knowing. 171 Even if 
recklessness will suffice to establish aiding-and-abetting liability, however, it is 
an open question whether reckless participation in the intentional misconduct of 
others will satisfy the statute-of limitations extender statute’s requirement of 
"fraud" or "intentional misconduct." 172 

The $75,949 bonus : The evidence suggests that the failure to repay the 
bonus was the unilateral act of McDougal. 

The loans: The Independent Counsel has alleged that these transactions 
were undertaken pursuant to a conspiracy involving the McDougals and Jim 
Guy Tucker. The theory, if proved, also might support an aiding and abetting 
claim against Tucker. 

E. Cost-effectiveness . 

As noted above, the RTC brings litigation only if the litigation appears to 
be cost-effective. Thus, even if a cause of action could be alleged, a case is 
not worth bringing if the would-be defendants have no money or the expected 
recovery exceeds the expected cost of obtaining that recovery. 


170 See United States v. Cohen, 1990 U.S. Dist. LEXIS 17675, *2-*8 (E.D. Pa. 1990) 

171 Under Arkansas law a court might apply a ’knew or should have known,* standard to 
determine whether Young is liable for aiding a fiduciary in breaching that fiduciary’s duty to 
Madison Guaranty. See Robertson v. White, 633 F. Supp. 954, 967 (W.D. Ark. 1986). In the 
securities context, before Central Bank of Denver v. First Interstate Bank ot Denver, 114 S. Ct. 
1439 (1994) eliminated the pnvate nght of action for aiding and abetting a violation of section 
10(b) of the Secunties Act of 1934, some courts held that recklessness could suffice to 
establish scienter when a fiduciary is alleged to have aided and abetted a violation of the 
secunties law. E.g., Rolf v. Blyth Eastman Dillon & Co., 570 F.2d 38, 44 (2d Cir.) (’where, as 
here, the alleged aider and abettor owes a fiduciary duty to the defrauded party, recklessness 
satisfies the scienter requirement’), cert, denied. 439 U.S. 1039 (1978); IIT, an Intern. Inv. Trust 
v. Comfeld, 619 F.2d 909, 923 (2d Cir. 1980). It may be difficult, however, to persuade a court 
to apply the rationale of those cases in other contexts. See Resolution Trust Corp. v. Rowe, 
1993 U.S. Dist. LEXIS 1497, at *29-*33 (N.D. Cal. 1993) (rejecting RTC’s argument that 
knowledge could be established from recklessness where fiduciary alleged to have aided and 
abetted fraudulent scheme was an title company with narrower duties than those imposed by 
the secunties laws). 

172 12 U.S.C. § 1441a(b)(14)(A)(ii). 
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The $30,000 bonus : The only beneficiary, Jim McDougal, filed for 
bankruptcy and obtained an order of discharge from the bankruptcy court. 173 
John Latham was involved in this transaction, but he too filed for 
bankruptcy. 174 Proving this claim would require discovery from at least five 
witnesses (McDougal, Latham, Young, Heritage and Strayhom). Preparing and 
prosecuting this claim would cost considerably more than $30,000. Thus, this 
claim is not cost-effective. 

The $75,949 bonus: The only beneficiary, Jim McDougal, filed for 
bankruptcy and obtained an order of discharge from the bankruptcy court. The 
available evidence does not suggest that anyone else engaged in intentional 
wrongdoing with respect to this transaction. Proving this claim would require 
discovery from at least five witnesses (McDougal, Latham, Young, somebody 
from Frost & Company and somebody from Peat Marwick). Prepanng and 
prosecuting this claim would cost considerably more than $75,949. Thus, this 
claim is not cost-effective. 

The loans: The potential damages here are much larger approximately 
$1.2 million. If the Independent Counsel obtains convictions with respect to 
these matters, a claim based on these loans might be pursued in a cost- 
effective manner. Alternatively, the RTC could request that the Independent 
Counsel seek restitution on behalf of the RTC from any parties convicted of a 
crime; this might avoid the cost and delay inherent in commencing a separate 
civil action after the resolution of the criminal proceedings. Whether anyone 
could pay a judgment of this magnitude is unclear. The McDougals and 
Latham have no money. Who else might be involved, and whether they have 
money, remains to be determined. 175 From what is known, only Jim Guy 
Tucker might have the ability to satisfy a judgment of this magnitude. 176 


173 Jim McDougal filed for bankruptcy in September 1991 and obtained an order of 
discharge on January 17, 1992 (PMS0532, PMS0552), well before the enactment of the RTC 
Completion Act of 1993. The order of discharge could be set aside only if the RTC could prove 
a fraud on the bankruptcy court; proof that McDougal defrauded someone other than the 
bankruptcy court would be of no avail. Susan McDougal has not filed for bankruptcy, but the 
RTC already has a judgment of almost $400,000 against her (as well as Jim McDougal, 
although the claim against him would be discharged). There is no evidence that either 
McDougal could satisfy this outstanding judgment, let alone pay something in addition should 
another judgment be sought and recovered against them. 

174 Latham and his wife filed a bankruptcy petition on March 13, 1992. In re Latham, Case 
No. 92-40703 MDS (Bankr. E.D. Ark.). A ’no asset report' was filed by the bankruptcy trustee 
on May 21, 1992. The debtors were discharged on June 23, 1992. The case was closed on 
September 17, 1992. The statute of limitations has run. It is now too late to commence 
proceedings to revoke the discharge. 

175 The RTC has a judgment of approximately $600,000 (net) against Dean Paul and Dean 
Paul, Ltd. 

176 As noted above, the RTC has a tolling agreement with respect to Tucker. 
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III. SUMMARY AND ANALYSIS OF NEWLY RECEIVED 
INFORMATION PERTAINING TO THE CLINTONS . 

The evidence does not suggest that the Clintons played any role with 
respect to the transactions discussed above. Nevertheless, because these 
transactions may indirectly have benefited Whitewater (in the flow-of-funds 
sense discussed in the Preliminary Report), this part of the investigation has 
included an examination of what, if anything, the Clintons knew about these 
transactions when they occurred. 

The Preliminary Report said little about the Clintons' knowledge of these 
matters because at the time little was known. Since then, however, additional 
information has been obtained: the Clintons’ interrogatory responses; additional 
documents received from the Clintons’ counsel, David E. Kendall, in late May 
1995; and documents mentioning Whitewater that Kendall received from the 
White House on July 27, 1993 (the documents from the office of the late 
Vincent W. Foster, Jr.). This evidence has been examined against the 
previously available evidence both for points of consistency and for points of 
inconsistency. 

The Clintons' interrogatory responses provide considerable new 
information about their expectations and approach to their investment in 
Whitewater. According to the Clintons, they were "passive" investors who left 
matters to Jim McDougal and who received relatively little information about the 
project. The May 1995 document production contains little that is not 
cumulative of documents already received. Only a few of these documents 
merit mention below. Similarly, the July 1995 production of the Foster 
documents contains little relevant to this phase of the investigation. Again, only 
a few documents merit mention below. Most of the Foster documents concern 
tax issues, mainly with respect to the Clintons' 1992 income tax return. As 
stated in the Preliminary Report, personal tax issues are not within the scope of 
the RTC’s inquiry. 

In the sections that follow, these three sources of information are 
discussed in the order that topics appear in the Preliminary Report. Wherever 
possible, the discussion here cross-references the appropriate section of the 
Preliminary Report. 

A. Background to Whitewater . 

The Preliminary Report discussed the McDougals’ background in real 
estate activities in the years before the Whitewater project began. 177 The 
new information supplements this discussion with information about the 
Clintons’ background in real estate activities. 


177 See Preliminary Report at 11-15. 
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Compared to the McDougals’ experience with real estate investments, 
the Clintons’ experience was relatively modest. Before August 1978 (when the 
Clintons and the McDougals purchased Whitewater), President Clinton had 
purchased real estate only when he had purchased two personal 
residences. 8 Mrs. Clinton had never purchased real estate except to 
purchase one personal residence and had never sold real estate.’ 79 

Before August 1978, the Clintons made only one real estate investment 
In 1977, President Clinton invested in a five-acre parcel of land together with 
Jim McDougal. The investment may have been made through Rolling Manor, 
but the Clintons are not sure. As reported on the Clintons’ 1978 tax return the 
parcel was sold on May 17, 1978 for $5,000, resulting in a capital gain of ’ 
$2,150. According to President Clinton: “To the best of my recollection, this 
was a small real estate investment I had had with Jim McDougal, and, while 
small, it was a profitable one. This experience confirmed my impression that he 
was capable of putting together successful real estate ventures. n,ao 

B. 1978-1982: The initial phase of the project . 

^ 1978-1979: The original purchase of the land and the 

creation of the company . 

Pages 16 through 19 of the Preliminary Report discussed the Clintons’ 
and the McDougals’ purchase of Whitewater and their later creation of 
Whitewater Development Company, Inc. (referred to here, as in the Preliminary 
Report, as "the Company"). The Preliminary Report said relatively little about 
the process by which the investors decided to purchase Whitewater. The new 
information helps complete that discussion. 181 

President Clinton cannot now remember specifically what he and his wife 
did before deciding to purchase the Whitewater real estate. As a native 
Arkansan, he had a general knowledge that there were many profitable land 
investments in the northern part of the state and that there appeared to be a 
market for vacation retirement real estate in northern Arkansas. He also had 


178 Interrogatory Responses of William Jefferson Clinton, May 24, 1995. answers to 
Interrogatones Nos. 1(a)- 1(c), at 1. 

179 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answers to 
Interrogatones Nos. 1(a)-1(c), at 1-2. 

180 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answers to 
Interrogatones Nos. 1-2, at 1-3. See also Interrogatory Responses of Hillary Rodham Clinton, 
May 24, 1995, answers to Interrogatones Nos. 1-2, at 1-3. 

181 The next two paragraphs supplement the Preliminary Report at 16, following n.50. 
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made a small but profitable real estate investment with Jim McDougal that 
apparently was closed out on May 17, 1978. He states: 

The Whitewater property came to my attention through Jim 
McDougal, but I can’t remember what he said, and I certainly can’t 
recall "each and every conversation" I had with anyone about it or 
every document I reviewed. My wife and I did not visit the 
property before buying it with the McDougals. 182 

Neither of the Clintons can recall meeting or talking to representatives of 
Union National Bank or of Citizens Bank of Flippin about either of the loans 
used to purchase the Whitewater real estate. 183 Nor can they recall what 
information (if any) they provided to the banks, but they believe they would 
have provided whatever the banks deemed necessary to process the loan 
application. 184 

For the Clintons in 1978, the purchase of Whitewater represented a 
relatively large investment: they had placed approximately $200,000 at risk, 
although they had a relatively stable asset (land) to secure their debt. 185 By 
way of comparison, approximately two months later Mrs. Clinton decided to limit 
her investment in commodities trading to the much smaller sum of $1,000. In 
response to a question by the press about her commodities trading, 

Mrs. Clinton stated that her long-time friend Jim Blair told her about 
opportunities in the cattle market: 

And when Jim said, "I think there’s going to be a great 
opportunity to make money," and explained why and asked me 
what I thought we could afford to invest, I told him $1,000. So I 
opened an account at his very strong recommendation and 
proceeded to trade over the next months until July. 186 


182 Interrogatory Responses of William Jefferson Clinton, May 24, 1995. answer to 
Interrogatory No. 3, at 4-5. Mrs. Clinton incorporated by reference President Clinton’s answer 
to this interrogatory. Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer 
to Interrogatory No. 3, at 4. 

183 This paragraph supplements the Preliminary Report at 17 n.59. 

184 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 5, at 11-12; Interrogatory Responses of Hillary Rodham Clinton. May 24, 

1995, answer to Interrogatory No. 5, at 7. 

185 This and the next paragraph supplement the Preliminary Report at 17 n.62. 

186 Transcript of Mrs. Clinton's press conference of Apnl 22. 1994, as transcnbed by 
Federal News Service, at 2. 
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Later in the same press conference, Mrs. Clinton reiterated the point. 

Mrs. Clinton was asked a question that started "You said that-just now-that 
you decided that $1,000 was as much as you could risk . . . ." In her answer, 
Mrs. Clinton neither confirmed nor denied this statement. She simply said that 
"The $1,000 was what I wanted to start with, and it was what I thought was a 
good beginning, a good investment for me." 187 

Investing in land is a very different business than speculating on 
commodities. Nevertheless, Mrs. Clintons’ statement about the amount she 
was willing to place at risk in commodities trading suggests that the Clintons, in 
1978, were not of a mind to place large amounts of money into investments 
that they believed to be highly risky. 

Taken together, the new evidence shows that the Clintons placed a fair 
amount of trust in McDougal and did fairly little themselves to investigate the 
investment. They had made money with McDougal on an earlier (albeit 
smaller) investment, and they believed that real estate prices in northern 
Arkansas were going to rise. 

2. Whitewater, the corporation . 

The Preliminary Report noted the formation of the Company but shed 
little light on why it was formed. 188 The Clintons say it was Jim McDougal's 
idea to form the Company. Mrs. Clinton says that she does not "recall why he 
proposed this, but we relied upon his real estate experience and agreed." 189 

The Preliminary Report noted conflicting evidence as to the identities and 
equity percentages of the Company’s shareholders. 190 In her press 
conference of April 22, 1994, Mrs. Clinton confirmed her belief that the Clintons 
jointly owned half of the Company: 

Q. The Whitewater development was set up, as you 
say, as a 50-50 partnership between the Clintons and the 
McDougals, meaning that you were liable for 50 percent of the 
losses or 50 percent of the gains; and yet, by your own 
accounting, you lost half or even maybe a third of what the 


187 Id. at 11. 

188 This paragraph supplements the Preliminary Report at 19-20, following n.75. 

189 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 9(a), at 11. 

190 This paragraph and the next two supplement the Preliminary Report at pages 20-21, 
following n.86. 
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McDougals lost, i his is according to the Lyons report. Doesn't 
that discrepancy represent some sort of gift or gratuity? 

MRS. CLINTON: No. And let me say that, yes, the 
ownership of the corporation was 50-50. . . , 191 

In her interrogatory answers, Mrs. Clinton explained that the Clintons did not 
receive stock certificates but nevertheless understood that they owned half the 
equity in the Company. 192 

The Preliminary Report also noted conflicting evidence with regard to 
who served as officers of the Company. It mentioned two tax reports 
apparently signed by Mrs. Clinton in June 1990, both of which listed her as 
president. Mrs. Clinton addresses this in her interrogatory answers: 

In 1990, I learned from our personal accountant, Ms. Yoly 
Redden, that WDC’s corporate charter had been revoked for 
nonpayment of franchise taxes and that state franchise tax reports 
had not been filed. The identification of me as “President' 1 of 
WDC on the franchise tax reports which were subsequently filed 
appears to be simply an informal designation due to my actions on 
behalf of WDC in 1988-1990, as described above. The forms 
required the signature of an "officer,” and the McDougals were 
both unavailable. I did not sign these two documents, but I 
wanted all the appropriate action taken so that WDC would no 
longer be delinquent. In preparing responses to these interroga- 
tories, I have learned from my counsel that Ms. Carolyn Huber 
completed these two documents in accordance with instructions 
she received from personnel in Secretary of State’s office when 
Ms. Huber went there to file the appropriate text paperwork and 
pay the $345.15 in franchise taxes that were due so that WDC 
would no longer be delinquent. Ms. Huber was authorized to sign 
my name. 193 

The question of who signed these June 1990 reports has little significance for 
this investigation. Madison Guaranty failed in 1989. Mrs. Clinton’s work 
between 1988 and 1990 occurred several years after the McDougal bonuses, 
transaction 8 and McDougal’s removal at the behest of the FHLBB. 


191 Federal News Service Transcnpt at 13. 

192 Interrogatory Responses of Hillary Rodham Clinton, May 24. 1995, answer to 
Interrogatory No. 9(a), at 11. 

193 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 9(e), at 14 (citations omitted). 
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3. Project marketing and management . 

The Preliminary Report noted that an attempt was being made to 
interview Chris Wade, who had primary responsibility for marketing Whitewater 
to potential lot buyers . 194 As of this writing, Wade still declines to be 
interviewed and has stated through counsel that he will invoke the Fifth 
Amendment if subpoenaed. 

The Preliminary Report expressed no view as to how long the investors 
thought it would take to sell all the lots . 195 The Clintons themselves had no 
definite idea as to how the project would be sold. President Clinton says: 
"When my wife and I invested in this venture, we relied upon the McDougals to 
conduct or supervise sales and marketing." "My wife and I did not have a 
definite idea of the 'probable sell-off period of the project’, and we had no 
expectation as to the length of time we would be holding the investment ." 196 

The Preliminary Report mentioned the preparation of a marketing 
brochure for Whitewater. The brochure is among the recently produced 
documents . 197 


4. The investors' expectations . 

The Preliminary Report attempts to reconstruct the investors’ 
expectations from the documentary evidence . 196 The new evidence 
addresses this issue more directly. In particular, the new evidence suggests 
that the investors’ expectations as to project expenses may have been less 
definite than the Preliminary Report suggested. In his interrogatory answers, 
for example, President Clinton states: 

We had no agreements, expectations or understandings with the 
McDougals as to what particular improvements would be made to 
the property, the cost of such improvements, or how long it would 
take to complete them . 199 


194 See Preliminary Report at 22-23 n.96. 

195 This paragraph supplements the Preliminary Report at 22. 

196 Interrogatory Responses of William Jefferson Clinton, May 24, 1995. answer to 
Interrogatory No. 4(b), at 9-10. 

197 DKRT1 1000404-11. 

198 See Preliminary Report at 24-27. 

199 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 4(c), at 1 1. 


Fa<l. R. Cnm. P. 6(e) Material 
Confidential 


- 50 - 


Attomey-Client Pnvilege 
Attorneys' Work Product 




©<a)K][FO[S)[MK] , umDd — [p(S(§)[S)(yj©IEE> ©V Truas m© IT® TKig 
©SMITS ©IPSegOM, ©©MMOWSB 


176 


Similarly, President Clinton states that the Clintons "had no written 
agreement with the McDougals as to how the mortgage loan would be 
repaid . . . ." 20 ° The same is true with respect to the project financial and 
profit-sharing. The Clintons state that their agreement with the McDougals 
about the financing of the Whitewater project was oral and not formalized by a 
writing: 

There was no particular definition of, nor limitation uf<, or financial 
commitment to the project, except that we anticipated that we 
would share equally with the McDougals in expenses and profits. 

Jim McDougal explained to us that he believed he could sell 
enough lots in a short period so that revenues from the escrow 
contract payments would make the project self financing, and 
based upon what we knew at the time about trends in Arkansas 
real estate and Jim's apparent success, we believed he was 
right . 201 

Similarly, there was no target date for a positive cash flow. The Clintons 
understood that, in the early period of the project before any lots were sold, 
before the project generated income, the four investors would have to 
contribute at least enough money to service the acquisition debt. The Clintons 

anticipated that we and [the McDougals] would make equal 
contributions and that any inequalities ultimately would be evened 
out from revenues of the project or when the venture was sold. 

The books and records of the project were kept by the 
McDougals, and I believe that we made contributions whenever 
they requested us to do so. We relied upon the McDougals to tell 
us when we needed to make a financial contribution to the 
venture . 202 

These statements are consistent with the other evidence. 


200 Interrogatory Responses of William Jefferson Clinton, May 24, 1 995, answer to 
Interrogatory No. 7. at 14. 

201 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 4(a), at 5-6. 

202 Interrogatory Responses of William Jefferson Clinton. May 24. 1995, answer to 
Interrogatory No. 4(a), at 7. 
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C. 1979-81: The years of land sales . 

1. Operations and cash flow in fiscal year 1980 . 

The Preliminary Report mentioned that the Clintons contributed money 
toward Whitewater debt service in December 1978 by writing a check for 
$10,130.58 to the Great Southern Land Company. 203 Regarding this check, 
Mrs. Clinton says: 


I believe I made the check out to Great Southern Land Company 
because Jim McDougal asked me to do so. Whitewater 
Development Company, Inc. (hereinafter, “WDC") had not been 
incorporated yet. I was not familiar with the Great Southern Land 
Company's activities, but I assumed it was a McDougal entity. I 
also assumed that in the early years of the project the McDougals 
would contribute their share toward the payment of interest and 
principal on the acquisition loans, but I had no knowledge of the 
source or amount of any such payments. 204 

The Preliminary Report noted that Whitewater sometimes lacked the 
money to pay debt service until just before, or just after, a payment was 
due. 205 In this regard, both of the Clintons indicate that they knew little before 
1992 about Whitewater's lot sales between 1980 and 1985, Whitewater’s cash 
flow between 1980 and 1986, the McDougals’ expenditures on the project 
between 1980 and 1986, or the source of the McDougals’ money. 206 

2. The bank debt as of August 1980 . 

The Preliminary Report stated that McDougal replaced the $20,000 
Union Bank earnest money loan that he and Attorney General Clinton had 
taken out in 1978 with a $20,000 loan from the Bank of Cherry Valley. It also 
stated that the Bank of Cherry Valley loan, unlike the Union Bank loan, was 
recourse only to McDougal and not to the Clintons. The Clintons disagree, 
taking the position that the Bank of Cherry Valley loan was recourse to them. 
Thus, President Clinton’s answer to Interrogatory No. 6 states: 


203 See Preliminary Report at 28. 

204 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 8, at 9-10. 

205 See Preliminary Report at 30. 

206 Interrogatory Responses of William Jefferson Clinton. May 24, 1995, answer to 
Interrogatory No. 15, at 27-29; Interrogatory Responses of Hillary Rodham Clinton, May 24. 
1995, answer to Interrogatory No. 15, at 27-32. 
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I knew at some point that this loan had been shifted to the 
Bank of Cherry Valley. In my view, any shift of this $20,000 loan 
from Union Bank to the Bank of Cherry Valley did not affect its 
character as an acquisition loan, for which my wife and I 
considered ourselves equally responsible with the McDougals for 
repayment. Indeed, my name and Jim McDougal’s both appear 
on at least one of the Bank of Cherry Valley extension notes 
(DKRT1 00500, dated April 13, 1982, attached nereto at Tab 
6 A). 207 

President Clinton has no recollection of discussing the shifting of this loan from 
Union Bank to Bank of Cherry Valley with Jim McDougal or with anyone 
else. 208 


The Union Bank loan, on which both McDougal and President Clinton 
were liable, was paid off using funds obtained by Jim McDougal from Bank of 
Cherry Valley loan no. 25997. The original loan documents mention only 
McDougal. 209 Thereafter, the Bank of Cherry Valley loan was extended six 
times. 210 The first such extension is evidenced by a promissory note. The 
note mentions, and is signed by, McDougal only. 211 The second such 
extension, loan no. 27572, dated April 13, 1982 and paid off December 9, 1982 
by the third extension, also is evidenced by a promissory note. This note bears 
McDougal’s name and address but is signed both by “James B. McDougal" and 
by “Bill Clinton." 212 So far as can be told from the documents (several of the 
promissory notes are close to illegible), the third, fourth, fifth and sixth 
extensions do not refer to, nor were they signed by, President Clinton. 

To summarize: The $20,000 Bank of Cherry Valley loan was taken out 
in June 1980 and finally retired in January 1985. For most of this period, the 
documentary evidence suggests that only McDougal had any liability on this 
loan. For the period between April 13, 1982 and December 9, 1982, however, 
President Clinton may also have been liable, by virtue of having signed the 
second loan extension. 


207 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 6(a), at 12-13. 

208 Id., answer to Interrogatory No. 6(d), at 13-14. 

209 See BCV0003-04; DKRT800313-14, 800316, 801223-24. 

210 BCV0022, 32-34; DKRT100500, 400945-47, 801332. 

211 DKRT801332. 

212 DKRT1 00500, 101127, 400947. 
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3. Developments in the fall of 1980 . 

The Preliminary Report discussed financing and construction of a prefab 
house on Whitewater lot 13. 213 According to the Clintons, it was Jim 
McDougal’s idea and not the Clintons' to purchase and install the prefab house 
on lot 13. 214 

Initially the house was financed by money from Pembrook Manor, a 
McDougal-controlled entity. Mrs. Clinton says she does not recall the 
mechanics of the transaction and does not recall knowing anything about the 
involvement of Pembrook Manor in the financing of the house. 215 Later 
Mrs. Clinton refinanced the house by taking out a personal loan from 
McDougal’s Madison Bank & Trust Company. Regarding this loan, Mrs. Clinton 
states that she had no agreement with Madison Bank except as set forth in the 
promissory note. She explains: 

However, as previously stated, my husband’s and my under- 
standing with Jim McDougal was that the loan was essentially a 
corporate one: WDC [Whitewater Development Company, Inc.] 
would receive the loan proceeds (which I understood were to be 
used somehow to pay for the prefab house), WDC would receive 
the down payment whenever the lot and house were sold and the 
escrow payments thereafter, and WDC would repay the loan at 
the Bank of Kingston from its operating revenues, including the 
proceeds and escrow payments derived from the sale of the 
house and lot. 216 

This explanation is consistent with the Company’s later payment of principal 
and interest on the loan but does not clarify why the loan was taken out in 
Mrs. Clinton’s name in the first place. 

The Preliminary Report discussed the sale of Whitewater lot 7 and noted 
press speculation that the Clintons had expressed an interest in owning the lot, 
or had purchased it. 217 On this subject, President Clinton’s interrogatory 


213 See Preliminary Report at 31*34. 

214 Interrogatory Responses of Hillary Rodham Clinton, May 24. 1995, answer to 
Interrogatory No. 10(a), at 14-15. 

215 Interrogatory Responses of Hillary Rodham Clinton, May 24. 1995, answer to 
Interrogatory No. 10(c), at 15-16. 

216 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 11(d), at 17-18. 

217 See Preliminary Report at 35 n. 163. 
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answers state: "We did not plan to keep or to buy any part of the project, 
although there was some discussion with the McDougals, very early on, about 
the possibility that, if sales went very well, we and they would each retain one 
lot." 2 ’ 8 


4. Whitewater after three years . 

The Preliminary Report discussed the project's situation after the first 
three years of operations and noted in particular what the pace of lot sales 
meant for debt service. As noted above, both of the Clintons indicate that they 
knew very little before 1992 about Whitewater’s lot sales between 1980 and 
1985. All they recall hearing is that, as of October 1981, ,M [t]hings are looking 
pretty good at Whitewater as our receivables run about equal to what we owe”* 
and that, as of 1986, "the previous summer [1985], he [McDougal] had sold all 
the WDC property." 219 

D. 1982-1985: The years of minimal sales and negative 
cash flows. 

1. The sale of lot 13 to Hilman Logan and the repayment 
of Mrs. Clinton’s Madison Bank loan . 

The Preliminary Report described correspondence between Mrs. Clinton 
and Madison Bank in the summer of 1982 regarding the past due status of 
Mrs. Clinton's loan. 220 Mrs. Clinton confirms that she 

received DKRT700318, a letter dated August 5, 1982, from 
Ms. Theresa Pockrus at the Madison Bank & Trust .... 

[Mrs. Clinton] responded to her letter with [Mrs. Clinton’s] own 
letter dated August 11, 1982 (DKRT400134). . . . This letter 
reflects [Mrs. Clinton’s] understanding, as stated in these 
interrogatory responses, that the repayment of this loan was a 
corporate responsibility. 221 


218 Interrogatory Responses of William Jefferson Clinton. May 24, 1995, answer to 
Interrogatory No. 4(b), at 9-10. 

219 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 15, at 27-29: Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 15, at 27-32, refernng to DKRT900101 (1981) and 
DKRT200475 (1986). 

220 See Preliminary Report at 42. 

221 Interrogatory Responses of Hil'ary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 11(e), at 18. 
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2 - ILe Ciinlons' loan from Citizens Bank of Jonfishnm 

The Preliminary Report noted that the Clintons borrowed money from 
Citizens Bank of Jonesboro and quoted a letter from McDougal statinq that the 
Company had paid off this debt. 222 President Clinton states: 

I recall very little about this 1979 loan for $5000, which was 
repaid in 1982. When my counsel wrote to the bank, the bank 
responded that "[t]he underlying documents for this loan are no 
longer in existence due to our record retention policy. I attach at 
Tab 13A a copy of this letter (DKRT1 1000800-1000803), which 
has appended to it the available information about the loan 
provided to my counsel by the bank. I do not recall what I did 
with any loan proceeds I may have received, and I do not recall 
how the loan was repaid. My counsel have located one interest 
check I wrote for this loan, and a copy is attached at Tab 13A 
(DKRT800326). I do not recall how the remainder of the interest 
was paid. It is possible that it was a WDC-related loan and that 
WDC repaid the loan and paid most of the interest (see my 
response to no. 13(d), infra) . 


Please see Global Response to No. 13, supra . As 
previously indicated, I do not have a recollection as to how the 
proceeds of this loan were used. I attach as Tab 13A a copy of a 
letter to me from Jim McDougal, dated March 1 , 1 982 
(DKRT700340), which states: 

I have paid from Whitewater Development Corporation the 
note you owed Citizens Bank of Jonesboro. You are 
correct in your belief that the sum of money borrowed was 
a part of your investment in Whitewater." 

The letter does not refresh my recollection about the loan. 223 

President Clinton’s answer is consistent with the response that Citizens 
Bank of Jonesboro made to the RTC’s subpoena. This investigation has turned 
up no other evidence as to the purpose of this loan. 


222 See Preliminary Report at 47*48. 

223 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 13. at 23-24. 
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3. Renewal of the Citizens Bank mortgage loan and 

origination of the Citizens Bank interest funding loan . 

The Preliminary Report noted that the Clintons and the McDougals made 
no payments of principal or interest on the Citizens Bank mortgage loan from 
August 1981 through November 1982 and that the Company lacked the money 
to pay the interest that had accrued and was owing as of November 1982 
($20,000). This situation was rectified by renewing the mortgage loan and by 
borrowing $20,000 via a six-month balloon loan from Citizens Bank (the 
"Interest Funding Loan"). The Preliminary Report said that both of the Clintons 
and both of the McDougals signed the papers for the Interest Funding Loan, 
which was recourse to each. 224 

The Clintons say they have no particular recollection of the Interest 
Funding Loan and cannot verify that the signatures on the loan documents are 
theirs. In answer to interrogatories, each stated: 

I have no recollection of this loan. It is possible that I signed an 
application for this loan or a promissory note at the request of Jim 
McDougal, although I do not recall doing so. I have no knowledge 
of how or why it was obtained, the terms of the loan, what it was 
used for, or when and how it was repaid. After receiving these 
interrogatories, my counsel were able to obtain from the successor 
to Citizens Bank and Trust Company a copy of what appears to 
be a promissory note for the loan referenced here, and this docu- 
ment is attached hereto at Tab 14A (DKRT1 1000809-1 100081 1). 

The copy is not a particularly clear one, and I cannot be certain 
that the signature on the note is in fact mine. 225 

if the Clintons did sign the papers for this loan, the need to borrow 
money to cover their interest obligation might have suggested to them that 
sales did not suffice to cover debt service. Such an inference, if drawn, might 
have raised a question in their minds: It would have contradicted McDougal’s 
statement to them in 1981 that “*[t]hings are looking pretty good at Whitewater 
as our receivables run about equal to what we owe.’" 226 . The Clintons say 


224 See Preliminary Report at 52-54. 

225 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 14, at 25; Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, 
answer to Interrogatory No. 14, at 25-26. 

226 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 15, at 27-29; Interrogatory Responses of Hillary Rodham Clinton. May 24, 
1995, answer to Interrogatory No. 15, at 27-32, refernng to DKRT900101. 
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they did not know of any problem covenng debt service. 227 In any event, 
such knowledge as of 1982 would be remote in time and substance from the 
questionable transactions: the McDougal bonuses and transaction 8 (1985- 
1986). 


4. Problems at Madison Bank . 

The Preliminary Report descnbed an FDIC cease and desist order 
entered against Madison Bank in April 1983. 228 The Clintons say that neither 
of them learned of the FDIC cease and desist order until 1995, when they read 
the order in the attachments to the RTC’s interrogatories to them. 229 

5. The refinancing of Mrs. Clinton’s Madison bank loan 
using money that Governor Clinton borrowed from 
Citizens Bank of Paraqould . 

The Preliminary Report noted that Governor Clinton borrowed $20,800 
from Citizens Bank of Paragould in September 1983 and used that money to 
pay down Mrs. Clinton’s loan from Madison Bank (the loan used to refinance 
the prefab house on Whitewater lot 13). 230 President Clinton attaches no 
significance to the fact that he rather than Mrs. Clinton borrowed $20,800 from 
Security Bank of Paragould in 1983 to replace Mrs. Clinton’s $30,000 loan from 
Madison Bank. The Clintons anticipated that the Company would be respon- 
sible for repayment of the loan, since it had obtained the benefit of the loan. 
The warranty deed to lot 13 was in Mrs. Clinton’s name, but when the 
Company sold the lot and the house to Hilman Logan, the warranty deed to 
Logan was in the names of both of the Clintons. Both Clintons are listed as 
borrower in some of the renewal notes from Security Bank, e.g., 
DKRT200785. 231 


227 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 15, at 27-29; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 15, at 27-32. 

228 See Preliminary Report at 54-56. 

229 Interrogatory Responses of William Jefferson Clinton. May 24, 1995, answer to 
Interrogatory No. 11(g), at 20; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995. answer to Interrogatory No. 11(g), at 20. 

230 See Preliminary Report at 57-58. 

231 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 12(a), at 20-21. 
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Neither of the Clintons recalls why the loan was shifted from Madison 
Bank to Security Bank, nor do they recall approaching any banks about this 
matter. 232 

Neither of the Clintons recalls talking to Marlin Jackson about the 
Security Bank of Paragould loan. 233 Mrs. Clinton, however, confirms receiving 
several letters from Jackson and also notes a telephone message dated 
March 2, 1987, DKRT1 1000402. Mrs. Clinton thinks she ako talked to Bill 
Fisher, President of Security Bank in the period 1987-1988. She does not 
recall the conversations but the documents suggest that their general topic was 
the fact that the Company was not making payments on the loan in a timely 
manner. 234 

The Preliminary Report questioned whether the proceeds of the Security 
Bank of Paragould loan sufficed to repay the Madison Bank loan in full. 23S 
President Clinton thinks that the money obtained from Security Bank was 
sufficient to pay off Madison Bank in full. He cites Madison Bank’s real estate 
mortgage release, DKRT700383, which was a full release. 236 This point need 
not be resolved; no evidence ties the repayment to Madison Guaranty. 

6. Operations and cash flow for fiscal year 1984 . 

The Preliminary Report noted that Whitewater had a negative cash flow 
after debt service, which it covered by obtaining money from McDougal- 
controlled entities. 237 As noted above, both of the Clintons indicate that they 
knew little before 1992 about Whitewater's lot sales between 1980 and 1985, 
Whitewater's cash flow between 1980 and 1986, the McDougals’ expenditures 
on the project between 1980 and 1986, or the source of the McDougals’ 


232 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 12(d), at 22; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 12(d), at 21. 

233 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 12(e), at 22-23; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 12(e), at 21. 

234 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 12(e), at 21-22. 

235 See Preliminary Report at 57-58. 65-66. 

236 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 12(b), at 21-22. 

237 See Preliminary Report at 59-60. 


Fed. R. Cnm. P. 6(e) Material 
Confidential 


- 59 - 


Attomey-Client Privilege 
Attorneys' Work Product 




©®M[FD[S)[MKrin]AiL — [^©cgxyxgtMS) m ■mag m© w§) ^cag 
stamifH mmm, ©©MinnnMs 


185 


money. 238 Similarly, in response to Interrogatory No. 20, the Clintons state 
that they have no knowledge of the source of funds that Whitewater used 
between 1984 and 1986 to pay down bank loans. 239 Except possibly for the 
Interest Funding Loan of 1982-1983, which is relevant to knowledge of cash 
flow, no contrary evidence has been found. 

7. Madison Guaranty's examination and supervisory 
agreement . 

The Preliminary Report described an FHLBB Report of Examination, 
issued in June 1984, that was sharply critical of Madison Guaranty. 240 The 
Clintons state that they were unaware of the 1984 Report of Examination and 
the 1984 Supervisory Agreement. Neither Clinton recalls reading or learning 
the contents of either of these documents. 241 

E. Investigation of the possible flow of funds from 
Madison Guaranty to Whitewater . 

The Preliminary Report described a series of nine deposits into 
Whitewater and analyzed each to see whether it might be traced back to 
Madison Guaranty. 242 The Clintons were asked a series of detailed questions 
designed to probe their knowledge (if any) of the facts undertying these 
transactions. The Clintons answered that they know nothing about these 
matters. 243 

The available evidence is consistent with this answer. While, as noted, 
the Clintons might at one point have had cause to question whether the lot 
sales covered debt service, that event-the signing of the Interest Funding 


238 Interrogatory Responses of William Jefferson Clinton, May 24, 1995. answer to 
Interrogatory No. 15, at 27-29; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 15. at 27-32. 

239 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer lo 
Interrogatory No. 20, at 38-39; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 20. at 49. 

240 See Preliminary Report at 63. 

241 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 16(b), at 30-31; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 16(b), at 33. 

242 See Preliminary Report at 69-94. These nine transactions are analyzed in detail in 
part II above. 

243 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answers to 
Interrogatones Nos. 15, 16, 19, 20, at 27-31. 35-39; Interrogatory Responses of Hillary Rodham 
Clinton, May 24, 1995, answers to Interrogatones Nos. 15, 16, 19, 20. at 27-33, 45-50. 
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Loan-occurred in 1982. In contrast, the nine transactions started late in 1984 
and ended in 1 986. The evidence does not suggest that the Clintons had any 
knowledge of the source of the funds used in the nine transactions. 

F. Investigation of other possible connections between 
Madison Guaranty and Whitewater . 

1. 1985: The McDougal bonus and the payments to 
Senator Fulbright . 

The Preliminary Report discussed a transaction by which former Senator 
J. William Fulbright sold a parcel of land near Little Rock (the "Deltic parcel") to 
an entity called Earth Movers. The transaction was funded in part by a putative 
bonus of $30,000 paid by Madison Financial to Whitewater on behalf of Jim 
McDougal; the $30,000 simply passed through Whitewater, which did not end 
up with any interest in the land. 244 

The Clintons state that they know nothing about the Deltic transaction, 
the bonus or the other matters described in this section of the Preliminary 
Report. 245 No contrary evidence has been found. 

2. 1985: Contributions to the Clinton campaign . 

The Preliminary Report discussed a campaign fund raiser held April 4, 
1985 at Madison Guaranty’s offices in Little Rock, at which a number of people 
associated with Madison Guaranty made campaign contributions to Governor 
Clinton. 245 In interrogatories, the Clintons were asked about this campaign 
fund raiser. Mrs. Clinton states that she did not attend this fund raiser, does 
not know whether Senator Fulbright attended and knows nothing about the 
contributions made at the fund raiser, including their source and use. She 
states: 


I have no knowledge that any monies obtained directly or 
indirectly from WDC or any account of Madison Guaranty were 
ever improperly used to pay any of my or my husband’s "personal 
or political expenses or debts.” As indicated in these responses, 
we anticipated that the WDC venture would be able to repay the 
acquisition loans and other loans and expenses identified herein, 


244 See Preliminary Report at 94-102. 

245 Interrogatory Responses of William Jefferson Clinton. May 24, 1995, answer to 
Interrogatory No. 22. at 43-44; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 22, at 53-54. 

246 See Preliminary Report at 102-14. 
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because, again as previously stated, we expected that the WDC 
venture would ultimately become self-financing. 247 

Beyond that, Mrs. Clinton indicates that she knows a number of the donors and 
was probably acquainted with certain others of them, although she would not 
say that she knew any of them “well." 246 

President Clinton states that he did attend the fund raiser but does not 
believe that Senator Fulbright attended, although McDougal had scheduled the 
event in the hope Senator Fulbright would be able to attend. President Clinton 
recalls nothing about the circumstances of any contribution that Senator 
Fulbright may have given. 249 President Clinton indicates that he was 
acquainted with a number of the contributors but he knows nothing about the 
source of the funds they used to make the contributions, nor does he know how 
much, if any, of the money obtained through the contributions was used to 
repay his debt to the Bank of Cherry Valley. 250 No contrary evidence has 
been found. 


3. 1986-1988: David Hale and the International Paper deal . 

The Preliminary Report discussed a $300,000 loan to Susan McDougal 
made by David Hale’s Capital Management, Inc., $25,000 of which was used to 
fund part of a purchase of land from International Paper Realty Company made 
in the name of Whitewater. 251 The discussion noted press reports that Hale 
claims President Clinton pressured him into making the loan. 252 

President Clinton states: 

I don’t know what “alleged claim” David Hale has made. I 
don’t recall any conversation with David Hale about loaning money 
to Jim McDougal, Susan McDougal, Master Marketing, Madison 
Guaranty, or any entity owned by the McDougals, and I am certain 


247 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 21, at 50. 

248 Id., answer to Interrogatory No. 21(c), at 52. 

249 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answers to 
Interrogatones Nos. 21(a) and 21(b), at 39-40. 

250 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answers to 
Interrogatones Nos. 21(c)-21(h), at 41-43. 

251 See Preliminary Report at 115-22. 

252 Id. at 115. 
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I never “pressured" Hale or any company he owned to make any 
loan. 253 

Mrs. Clinton states that she did not have any conversation with Hale 
about loaning money to the McDougals or Madison Guaranty. 254 Both of the 
Clintons state that they had no knowledge of the $300,000 loan made by 
Capital Management to Susan McDougal dba Master Marketing. 255 

Whitewater bought the International Paper parcel in October 1986. 
Shortly thereafter, McDougal sent the Clintons a "status report" letter dated 
November 14, 1986. 256 The RTC’s interrogatories asked about this letter. 

Mrs. Clinton answered and President Clinton incorporated by reference her 
answer. Mrs. Clinton states that she believes that she and her husband 
received the letter, but she cannot recall the circumstances. With regard to 
McDougal’s offer to have Charles James go over Whitewater’s books with the 
Clintons, she says that the Clintons relied on McDougal’s representations and 
did not feel a need to review the books. Mrs. Clinton states that she was 
encouraged by the letter to the extent that it suggested that Whitewater would 
have sufficient income to settle its affairs and be wound up when the debt was 
finally paid off. 257 

Mrs. Clinton also describes discussions that the Clintons had with 
McDougal at about this time about getting out of Whitewater: 

I don’t recall whether we had specific discussions with Jim 
McDougal about his letter, but I know that we did have discus- 
sions with him at about this time concerning our getting out of 
WDC. As I recall these discussions, Jim asked us to surrender 
our equity in the company to him or to him and Susan, because 
he believed they could use the company’s losses for “tax 
purposes," as his letter says, although I do not know what those 
"tax purposes" were. My husband and I were not averse to doing 
this, since WDC by this time was a venture in which we had spent 


253 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 23(a), at 44-45. 

254 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 23, at 54-55. 

255 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 23(c), at 45; Interrogatory Responses of Hillary Rodham Clinton, May 24, 

1995, answer to Interrogatory No. 23(c), at 55. 

256 See Preliminary Report at 119-20. 

257 Interrogatory Responses of Hillary Rodham Clinton. May 24, 1995, answer to 
Interrogatory No. 24(a), at 56-57. 
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a great deal of money and received no return, but we did not want 
to be in a position of losing whatever equity we had in the 
company while still being personally obligated on the mortgage 
loan at Citizens Bank in Flippin and on the Lot 13 loan which was, 
as of this time, at the Security Bank of Paragould. As I recall o'*r 
discussions, it proved impossible to get my husband and me 
released from these loans, so we ultimately declined to surrender 
our equity in WDC to the McDougals. During these discussions, 
neither of the McDougals suggested that we should contribute 
more money to the venture. 258 

Mrs. Clinton says that at no time before 1989 did she know anything 
about the purchase by Whitewater of 810 acres of land from International Paper 
Realty Corporation; to the contrary, she believed that Whitewater was in the 
process of winding up its affairs. 259 No contrary evidence has been found. 

G. 1985-1992: Whitewater after the land was gone . 

1. The bulk sale to Ozark Air and its assumption of some 
of the debt . 

The Preliminary Report discussed the bulk sale of Whitewater’s 
remaining lots to Chris Wade’s Ozark Air in May 1985 and the penodic 
reduction thereafter in the amount owing on the Citizens Bank mortgage loan, 
culminating in its final repayment in May 1992. 260 Asked why between July 
1986 and May 1992, the Clintons did not repay the Citizens Bank mortgage 
loan, Mrs. Clinton answered: 

As previously indicated, it was always intended that this mortgage 
loan would be repaid by the income stream generated by the 
escrow contracts from lots that had been sold. We saw no reason 
to prepay the mortgage personally . The mortgage was ultimately 
paid off completely, as were all the WDC bank loans which my 
husband and I signed for at the Union Bank, the Bank of Cherry 
Valley, the Bank of Kingston (Madison Bank and Trust), and the 
Security Bank of Paragould. To the best of my knowledge, my 


258 Id., answer to Interrogatory No. 24{b), at 57-58. 

259 Interrogatory Responses of Hillary Rodham Clinton. May 24. 1995, answer to 
Interrogatory No. 24(c), at 59-60. President Clinton incorporated by reference his wife's answer 
to this interrogatory. Interrogatory Responses of William Jefferson Clinton, May 24, 1995, 
answer to Interrogatory No. 24, at 46-47. 

260 See Preliminary Report at 123-25. 
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husband and I never signed for a WDC loan at Madison Guaranty 
Savings & Loan or any other savings and lean association. 261 

The reference to M prepay[ing]" the mortgage is puzzling. The loan was a series 
of one- or two-year notes. It was not a long-term amortizing mortgage. 

2. The decline in the recourse debt . 

The Preliminary Report discusses the partial conversion of Whitewater’s 
debt from debt that was recourse to the shareholders to debt that was 
nonrecourse. It noted that the advances from McDougal and McDougal- 
controlled entities effected this change; they, instead of the banks, became the 
project’s principal creditors. 262 In its interrogatories, the RTC asked the 
Clintons why, between the end of fiscal year 1981 and fiscal year 1986, the 
Clintons spent essentially nothing on Whitewater. Mrs. Clinton responded: 

We made a financial contribution to the project whenever we were 
requested to by the McDougals. There were many years in which 
the McDougals did not ask for a contribution. As already 
indicated, however, we expected the project to be essentially self- 
financing when the requisite number of lots had been sold. 

Indeed, Jim McDougal wrote to us in 1981 that "[tjhings are 
looking pretty good at Whitewater as our receivables run about 
equal to what we owe." DKRT900101, attached hereto at 
Tab 26(A). Please see my response to No. 7(c), supra . 263 

As noted above, the Interest Funding Loan, if signed by the Clintons, might 
raise a contrary inference, but that inference would apply to 1982-1983. The 
recourse debt did not decline significantly until 1985-1986. 

3. Operations and cash flow in fiscal years 1985 and 1986 . 

As noted above, both of the Clintons indicate that they knew little before 
1992 about Whitewater’s lot sales between 1980 and 1985, Whitewater’s cash 
flow between 1980 and 1986, the McDougals’ expenditures on the project 


261 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 26(f), at 68 (emphasis added). 

262 See Preliminary Report at 125. 


263 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 26(b), at 67. 
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between 1980 and 1986, or the source of the McDougals’ money. 264 
Similarly, in response to Interrogatory No. 20, the Clintons again state that they 
have no knowledge of the source of funds that Whitewater used between 1984 
and 1986 to pay down bank loans. 265 Asked whether the Clintons knew at 
any time between 1978 and 1986 that they had not spent nearly as much on 
the Whitewater project as had the McDougals, Mrs. Clinton answered: “We did 
not know, in this time period, precisely what our and the McDougals’ respective 
financial contributions to the project were.” 266 No contrary evidence has been 
found. 


4. The Lyons report . 

The Preliminary Report discussed the conclusions of the Lyons Report 
and reconciled the Lyons Report’s calculation of the Clintons’ total investment in 
Whitewater ($46,137) to the total investment figure presented in the Preliminary 
Report ($35, 970). 267 In her interrogatory answers, Mrs. Clinton presented 
numbers that differ slightly from those presented in the Preliminary Report. 
Based on her review and her counsel’s review of the available records, she said 
she believes that the Clintons spent over $46,600 on Whitewater, as follows: 

the $37,849.93 which we had expended through calendar year 
1986 (please see my response to No. 15(d)(3) and 15(d)(8), 
supra) . $2561.33 in interest payments on the Security Bank of 
Paragould Loan in 1987, $1473.60 in interest payments on that 
loan in 1988, $1275.15 in real estate taxes in 1988, $291.35 in 
real estate taxes in 1989, $345.15 in franchise taxes in 1990, and 
$2839.24 in 1991 for accounting work to prepare various tax 
filings for WDC. 268 


264 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 15. at 27-29; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 15, at 27-32. 

265 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 20. at 38-39; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 20. at 49. 

266 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 26(c), at 67. 

267 See Preliminary Report at 129-31. 

268 Interrogatory Responses of Hillary Rodham Clinton. May 24, 1995, answer to 
Interrogatory No. 26(a), at 66-67. 
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For the most part, any inconsistency between these numbers and those 
that appear in the Preliminary Report is more apparent than real. 269 In their 
interrogatory answers, the Clintons used calendar years. For the most part, the 
Preliminary Report uses Whitewater's fiscal year. That one difference explains 
several of the apparent inconsistencies. 270 

The remaining apparent inconsistencies between Mrs. Clinton’s interroga- 
tory answers and the Preliminary Report also can easily hp reconciled. Apart 
from timing differences explained above (fiscal versus calendar year), the sole 
difference between Mrs. Clinton’s statement and the Preliminary Report about 
advances in 1981 is that the Preliminary Report excluded $243.82 paid to 
Citizens Bank of Jonesboro, whereas Mrs. Clinton did not. 271 The same is 
true with respect to Mrs. Clinton’s answer about advances through 1986: The 
sole differences are timing differences (fiscal versus calendar year) plus the 
$243.82 paid to Citizens Bank of Jonesboro. 272 Finally, Mrs. Clinton includes 
the $1,000 received from Jim McDougal in 1992, whereas the Preliminary 
Report did not. 273 

5. The 1986 examination of Madison Guaranty, the cease 
and desist order and McDougal’s final removal from 
Madison Guaranty and Madison Financial . 

The Preliminary Report summarized the events leading to McDougal’s 
removal from any connection with Madison Guaranty and Madison 
Financial. 274 The Clintons state that they had no knowledge of the 1984 


269 The same is true of inconsistencies between the numbers in the Preliminary Report and 
numbers found on the Vincent Foster ‘documents mentioning Whitewater in the files this office 
received from the White House on July 27, 1993/ Letter from David E. Kendall to Bruce A. 
Encson, dated July 27, 1995, at 1. Those documents contain some numbers that differ from 
the numbers in the Preliminary Report. E.g., DKSN000058, DKSN000C68-71. The differences, 
however, do not seem matenal. Nor is there anything in these documents that suggests the 
Preliminary Report overlooked anything of consequence. 

270 If one adjusts for the differences between a calendar year and a fiscal year, there are 
no inconsistencies whatsoever between the numbers set forth in Mrs. Clinton's answers to 
Interrogatones Nos. 15(d)(1) and 15(d)(7) and the numbers in the Preliminary Report. 

271 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 15(d)(2). 

272 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 15(d)(8). The report excluded this $243.82 because no definitive connection 
between this loan and Whitewater has been made. 

273 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 15(d)(3). 

274 See Preliminary Report at 131-32. 
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Report of Examination; the 1984 Supervisory Agreement; the 1986 Report of 
Examination; and the 1986 Cease and Desist Order. Neither Clinton recalls 
reading any of these documents or learning about its contents. Furthermore, 
Mrs. Clinton says that, as of July 17, 1986, she was unaware of the meeting in 
Dallas at which FHLBB officials instructed Madison Guaranty’s board of 
directors to remove McDougal from his offices. 275 

6. Mrs. Clinton's work on matters related to Whitewater 
after Jim McDougal ceased to manage Whitewater's 
financial affairs . 

The Preliminary Report discussed the Clintons' repurchase of Whitewater 
lot 13 after its purchaser, Hilman Logan, went bankrupt. 276 In 1988, when the 
Company was unable to make payments on the Secunty Bank loan, the 
Clintons personally repaid the loan by buying lot 13 out of Hilman Logan’s 
bankruptcy and then reselling this real estate. Mrs. Clinton explains: 

At some point in 1987, 1 learned that Hilman Logan had 
declared bankmptcy, and I asked a bankruptcy lawyer at the Rose 
Law Firm, Allen Bird, to assist us in determining how to assure 
that our rights under the escrow contract were protected. In the 
1987-1988 period, it became evident to us that WDC might not be 
able to pay off the Security Bank loan. In 1988, Mr. Bird was able 
to negotiate with the Hilman Logan estate and with the federal 
bankruptcy trustee in Mississippi an arrangement whereby my 
husband paid $8000 of our own funds into the Bankruptcy Court 
and personally acquired the Logan estate’s equity in lot 13. . . . 

In the meantime, the Ozarks Realty Company had negotiated for 
us the sale of Lot 13 to John and Marilyn Lauramoore for $27,500. 

. . . After this sale, my husband and I were able to pay off the 
remaining principal and interest at the Security Bank, pay the 
seller's closing cost on the transaction, recover our $8000 
personal investment, and realize $1640, which we reported as a 
capital gain on our 1988 tax return. 277 

The documentary evidence is consistent with this explanation. 


275 Interrogatory Responses of William Jefferson Clinton. May 24, 1995, answer to 
Interrogatory No. 16(b), at 30-31; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answers to Interrogatory No. 16(b), at 33, and Interrogatory No. 17(g)(5), at 38. 

276 See Preliminary Report at 133*36. 

277 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 12(f). at 23-24 (citations omitted). 
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The Preliminary Report also discusses Mrs. Clinton’s efforts in 1988 and 
thereafter to tend to Whitewater's affairs and, in particular, its delinquent taxes. 
It mentioned Mrs. Clinton's efforts to obtain a power of attorney from Jim 
McDougal. 278 In her answer to interrogatories, Mrs. Clinton describes at great 
length her attempts to obtain a power of attorney from the McDougals in 1988 
and the difficulties she had reaching them and attempting to straighten out the 
affairs of Whitewater. 279 

7. The Clintons sell their remaining interest to McDougal . 

The Preliminary Report discusses the transaction in 1992 by which the 
Clintons sold their remaining interest in Whitewater to McDougal for 
$1,000. 280 Mrs. Clinton states that the purpose of the agreement was to 
divest all of the Clintons’ interests in Whitewater. The document was 
negotiated by Jim Blair and drafted by Vincent Foster. When Mrs. Clinton 
signed the agreement, she did not know that the McDougals had signed a 
document purporting to assign McDougals’ Whitewater stock to Jim McDougal’s 
mother, Lorene McDougal, if indeed they had. The Clintons also were unaware 
of the International Paper litigation. 281 

The Clintons did not attend the closing meeting of December 22, 1992, 
at which McDougal bought the Clintons’ interest in Whitewater for $1,000. 
President Clinton states that, until he answered the RTC’s interrogatories, he 
had not seen Vincent Foster's memorandum of this closing meeting. 282 
Mrs. Clinton cannot recall seeing the memorandum either, but she thinks she 
may have seen it or one like it. 283 Regarding Jim McDougal’s purported 
minutes, which Foster received in silence, Mrs. Clinton states that she had not 
previously seen the minutes and, she says, the purported minutes are 
inaccurate 

since [she] did not either personally or through counsel, attend a 

meeting of the Board of Directors of WDC on December 22, 1992, 


278 See Preliminary Report at 136-37. 

279 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995. answer to 
Interrogatory No. 25(a), at 60-63. 

280 See Preliminary Report at 137-38. 

281 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 25(e), at 64-65. 

282 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 25(c), at 48. 

283 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 25(d), at 64. 
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at which “a discussion of the old business of the corporation was 
held, and all actions of the corporation up to and including this 
meeting were ratified.” 284 

H. The Clintons* knowledge . 

The Preliminary Report posed but did not answer the question whether 
the Clintons knew about the McDougals’ advances to Whitewater, about the 
source of the funds used to make those advances or about the source of the 
funds used to make payments on bank debt. In light of the evidence received 
since the completion of the Preliminary Report, the RTC is in a better position 
to address these questions. 

The Clintons answer these questions by stating that they had no 
knowledge of these matters. For example, in response to Interrogatory No. 15. 
both of the Clintons indicate that they knew little before 1992 about 
Whitewater's lot sales between 1980 and 1985, Whitewater's cash flow between 
1980 and 1986, the McDougals’ expenditures on the project between 1980 and 
1986, or the source of the McDougals’ money. 285 Similarly, in response to 
Interrogatory No. 20, the Clintons state that they have no knowledge of the 
source of funds that Whitewater used between 1984 and 1986 to pay down 
bank loans. 286 

Interrogatory No. 19 asks the Clintons about their knowledge of certain 
facts detailed at length in the various parts to this interrogatory. The Clintons 
do not provide any such information. Instead, in identical "global responses” 
they say they do not know whether the facts are accurate or not, and they also 
assert: 


As previously indicated, the McDougals exercised control 
over the management and operations of WDC for the period of its 
active existence. My wife and I signed extensions or renewals of 
various WDC-related bank loans, but we did not receive annual 
reports or regular financial summaries and were not informed of all 
the actions taken in the name of WDC. We did not know what 
expenditures the McDougals made on WDC’s behalf, the sources 


284 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 25(f), at 65. 

285 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 15, at 27-29; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 15, at 27-32. 

286 Interrogatory Responses of William Jefferson Clinton, May 24. 1995, answer to 
Interrogatory No. 20, at 38-39; Interrogatory Responses of Hillary Rodham Clinton, May 24, 
1995, answer to Interrogatory No. 20. at 49. 
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of these expenditures, or their nature. As was contemplated from 
the inception of the venture, we were passive investors and relied 
upon the McDougals to manage and operate it. 287 

Putting aside for the moment the legal significance of the phrase 
"passive investor, m2B8 the evidence is essentially consistent with this assertion. 
For the relevant period (ending in 1986), the evidence suggests that the 
McDougals and not the Clintons managed Whitewater. The evidence does not 
suggest that the Clintons had managerial control over the enterprise, or 
received annual reports or regular financial summaries. Instead, and as the 
Clintons suggest, their main contact with Whitewater seems to have consisted 
of signing loan extensions or renewals. 

This point can be demonstrated by presenting a chronology of the 
documents identified in this investigation that are addressed to or written by the 
Clintons pertaining to Whitewater: 289 


Date Document 

1978 

06/19/78 DKRT900145 

07/27/78 DKRT900179 

08/02/78 DKRT900087 

08/02/78 DKRT801033 

09/07/78 DKRT9001 80 


Descnption 


Union Bank promissory note. 

Letter from Wade to the McDougals 
and the Clintons (but addressed only to 
the McDougals) regarding the closing 
on the Whitewater property. 

Citizens Bank of Flippin promissory 
note. 

Citizens Bank mortgage. 

Letter from Wade to the McDougals 
and the Clintons regarding the closing 
statement and a survey. 


287 Interrogatory Responses of William Jefferson Clinton, May 24, 1995, answer to 
Interrogatory No. 19, at 35-36; Interrogatory Responses of Hillary Rodham Clinton. May 24, 
1995, answer to Interrogatory No. 19, at 46. 

288 See pages 77-78 below. 

289 Some press accounts have included chronologies that list contacts between the 
Clintons and the McDougals other than those listed below. Because no evidence has been 
found that these conversations pertained to Whitewater, they are not listed here. 
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12/29/78 

DKRT801348 

The Clintons' check to Great Southern 
Land Company for $10,130.58. 

1979 



06/19/79 

DKRT900147 

First extension of Union Bank note. 

08/06/79 

DKRT800433 

Demand notice from Citizens Bank of 
Flippin to the McDougals and the 
Clintons (addressed only to the 
McDougals’ address). 

09/17/79 

DKRT900151 

Second extension of Union Bank note. 

09/30/79 

DKRT800938-39 

Warranty deed from the McDougals 
and the Clintons to the Company. 

1 1/09/79 

CBF0271 

Extension agreement for the Citizens 
Bank mortgage loan. 

12/17/79 

DKRT900155 

Third extension of Union Bank note. 

12/29/79 

DKRT801346 

The Clintons’ check to McDougal for 
$237.50, reimbursement of interest 
paid. 

12/29/79 

DKRT801344 

The Clintons’ check to Citizens Bank for 
$4,752.88. 

1980 



01/15/80 

DKRT900157 

Letter returning canceled second 
extension of Union bank note. 

08/05/80 

DKRT800529 

Extension and modification agreement 
with Citizens Bank. 

08/21/80 

CBF0274 

Affidavit warranting the purpose of the 
Citizens Bank mortgage loan. 

08/23/80 

DKRT801342 

Check for $9,000 made out in blank 
and ultimately given to Citizens Bank. 

12/16/80 

MBT000000087 

DKRT900163 

DKRT900019 

Mrs. Clinton borrows $30,000 from 
Madison Bank. 
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Warranty deed transfers lot 13 to 
Mrs. Clinton. 


1981 



02/17/81 

DKRT400932 

The Clintons’ check for $243.82 to 
Citizens Bank. 

06/30/81 

DKRT800762 

The Clintons’ check for $300 to 
Madison Bank. 

08/01/81 

DKRT800742 

The Clintons’ check for $300 to 
Madison Bank. 

08/05/81 

CBF0282 

Extension agreement for the Citizens 
Bank loan. 

09/26/81 

DKRT800762 

The Clintons’ check for $300 to 
Madison Bank. 

10/06/81 

DKRT900101 

Letter from McDougal to Mrs. Clinton 
enclosing an extension agreement for 
signature. The letter states that 
"Things are looking pretty good at 
Whitewater as our receivables run 
about equal to what we owe. The only 
problem is our inability to sell the house 
on the property because of high rates.’’ 

10/12/81 

DKRT900100 

Letter from Mrs. Clinton to McDougal 
enclosing a signed copy of an 
extension agreement for the Citizens 
Bank mortgage loan. 

11/10/81 

DKRT900044 

Letter from Wade to the Clintons 
confirming that lot 13 had been sold to 
Hilman Logan. 

11/23/81 

DKRT800758 

Letter from Chris Wade to President 
Clinton enclosing a warranty deed for 
lot 13. 

12/09/81 

DKRT800748-50 

Escrow contract for lot 13. 

12/27/81 

DKRT800763 

The Clintons’ check for $600 to 
Madison Bank. 
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1982 



02/20/82 

DKRT101036 

The Clintons’ check for $20,744.65 to 
Madison Bank. 

03/01/82 

DKRT400989 

Letter from McDougal to President 
Clinton confirming that the Citizens 
Bank of Jonesboro loan is part of the 
Clintons’ investment in Whitewater. 

04/13/82 

DKRT1 00500 

Extension agreement for the Bank of 
Cherry Valley loan. 

08/05/82 

DKRT700318 

Letter from Theresa Pockrns, EVP, 
Citizens Bank, to Mrs. Clinton. 

08/11/82 

DKRT400134 

Letter from Mrs. Clinton to Pockrns. 

11/01/82 

DKRT400134 

CBF0222 

Interest Funding Loan promissory note. 

11/01/82 

CBF0322 

Extension agreement for the Citizens 
Bank Mortgage Loan. 

1983 



09/19/83 

DKRT1 00934 

Letter from Mrs. Clinton to McDougal 
enclosing a tax statement for lot 13. 

09/30/83 

DKRT4001 36-37 

Letter from Security Bank of Paragould 
to President Clinton enclosing proceeds 
of the loan. 

09/30/83 

DKRT400155 

Promissory note signed by President 
Clinton. 

09/30/83 

SBP0081-82 

Loan application (unsigned). 

10/14/83 

DKRT7001 12 

Extension agreement for Citizens Bank 
Mortgage Loan. 

1984 



09/30/84 

DKRT200764 

Extension agreement for Security Bank 
of Paragould loan. 
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10/01/84 DKRT700556 

10/04/84 DKRT 1 01073 

10/04/84 DKRT500917 

10/05/84 DKRT400142 

10/15/84 DKRT700388 

10/22/84 DKRT1 00735 
1 1/05/84 DKRT500941 

11/21/84 DKRT700307-08 

11/26/84 DKRT7001 13 
12/12/84 DKRT700414 

1985 

03/26/85 DKRT800557 
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Letter from Mrs. Clinton to McDougal 
regarding a notice of final payment 
received from Secunty Bank of 
Paragould. 

Letter from McDougal to Mrs. Clinton 
enclosing a check for Security Bank of 
Paragould. 

Whitewater check for $4,81 1.19 to 
Security Bank of Paragould. 

Security Bank of Paragould’s notice of 
past due loan payment addressed to 
President Clinton. 

Security Bank of Paragould’s notice of 
past due loan payment addressed to 
President Clinton. 

Letter from Mrs. Clinton to McDougal 
regarding unpaid property taxes. 

Whitewater check for $143.65 to 
Mrs. Clinton relating to property taxes 
paid on lot 13. 

Letter from McDougal to Mrs. Clinton, 
which reads in full: "I urgently need 
your personal financial statement to 
renew the Whitewater note at Flippin. u 

Extension agreement for the Citizens 
Bank Mortgage Loan. 

Memorandum from McDougal to 
Mrs. Clinton asking the Clintons to sign 
their financial statement. 


Memorandum to President Clinton 
regarding arrangements for the 
campaign fund raiser to be held at 
Madison Guaranty. 
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04/04/85 

10/11/85 DKRT200358 

1986 

02/03/86 DKRT700305 

06/23/86 DKRT700341 -45 

1 0/22/86 DKRT700334-35 

11/14/86 DKRT200475 

1 1/20/86 DKRT700302 

12/06/86 DKRT200683 

12/30/86 DKRT400999 


Date of the campaign fund raiser, which 
President Clinton attended. 

Extension agreement for the Security 
Bank of Paragould loan. 


Letter from Security Bank of Paragould 
to President Clinton enclosing a 
statement of interest paid. 

Note from Carolyn Huber to 
Mrs. Clinton: "I did not get to speak to 
Jim. The lady in his office told me you 
sold the property late last year. She 
asked that I send the bill to Jim--so I 
did today." See DKRT700334. 

Memorandum from Carolyn Huber to 
Mrs. Clinton regarding property tax 
issues on lot 13. 

Letter containing a "status report" on 
Whitewater sent to McDougal to the 
Clintons. 

Notice of payment due, sent by 
Security Bank of Paragould to President 
Clinton. 

Letter from McDougal to the Clintons 
regarding the Citizens Bank mortgage. 

The Clintons' check for $1,635.51 to 
Security Bank of Paragould. 


I. Analysis . 

The foregoing list contains essentially all of the documents regarding 
Whitewater that seem to have been addressed to, or written by, the 
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Clintons. 290 These documents do not disclose much of substance about 
Whitewater’s sales or its sources and uses of funds. At most, they show that 
the Clintons signed some checks and bank documents. If such documents 
were signed in the presence of the McDougals, these occasions could have led 
to conversations in which questions were asked about Whitewater. That, 
however, is speculation; in fact, the documents and the interviews reveal no 
evidence of such conversations. Therefore, on this record, there is no basis to 
assert that the Clintons knew anything of substance about the McDougals’ 
advances to Whitewater, the source of the funds used to make those advances 
or the source of the funds used to make payments on bank debt. 

In particular, there is no evidence that the Clintons knew anything of 
substance about the transactions as to which the RTC might be able to 
establish liability as to people other than the Clintons: the $30,000 McDougal 
bonus and transaction 8. There is no evidence that the Clintons knew anything 
about the bonus. As for the Dean Paul/David Hale/Capital Management 
transactions that apparently funded Capital Management’s $300,000 loan to 
Susan McDougal, there is nothing except an unsubstantiated press report that 
David Hale claims then-Govemor Clinton pressured him into making the loan to 
Susan McDougal. 291 President Clinton has denied this. 292 

The press and others have focused to some extent on the question of 
whether the Clintons were "passive investors." From a legal point of view, their 
general status as passive investors (or, for that matter, as active investors) is 
not the issue. 293 To state a claim against the Clintons (or anyone else), the 


290 No attempt has been made to include documents created after December 31, 1986 or 
received by the Clintons after December 31, 1987. There is no evidence of any possible flow 
of funds from Madison Guaranty to Whitewater after November 1985. By July 1986, 

McDougal's control of Madison Guaranty had ended. 

291 See Preliminary Report at 115. The RTC has not been able to depose or interview 
Hale. 

292 *1 don't know what ’alleged claim' David Hale has made. I don’t recall any conversation 
with David Hale about loaning money to Jim McDougal, Susan McDougal, Master Marketing, 
Madison Guaranty, or any other entity owned by the McDougals, and I am certain I never 
'pressured' Hale or any company that he owned to make any loan.* Interrogatory Responses 
of William Jefferson Clinton, May 24, 1995, answer to Interrogatory No. 23(a), at 44-45. 

293 The term 'passive investor* receives occasional use in the case law, mainly in tax and 
securities cases. E.g., Landreth Timber Co. v. Landreth, 471 U.S. 681, 692 (1985) (rejecting 
the notion that the securities laws were designed to protect only 'passive investors'); United 
Fibertech, Ltd. v. Commissioner of Internal Revenue, 976 F.2d 445, 446 (8th Cir. 1992) (holding 
that a passive investor cannot deduct research and expenmental expenses in connection with a 
trade or business): Casali v. Schultz, 292 Ark. 602, 607, 732 S.W.2d 836, 838 (1987) 

(secunties case; dissenting opinion); Schultz v. Rector-Phillips-Morse, Inc., 261 Ark. 769, 783, 
552 S.W.2d 4, 11 (1977) (secunties). The Tax Reform Act of 1986 also added the phrase 

(continued...) 
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RTC must plead and prove "fraud" or "intentional misconduct." 294 Knowledge 
and intent are essential elements of these offenses; absent proof of such 
knowledge and intent, no claim can be stated. 

On this record, there is no basis to charge the Clintons with any kind of 
pnmary liability for fraud or intentional misconduct. This investigation has 
revealed no evidence to support any such claims. Nor would the record 
support any claim of secondary or denvative liability for the possible misdeeds 
of others. As set forth in part II above, there is evidence that the McDougals 
and others may have engaged in intentional misconduct. 295 There are legal 
theories by which one can become liable for the conduct of others— e.g., 
conspiracy and aiding and abetting. 296 On this evidentiary record, however, 
these theories have no application to the Clintons. 

To hold one liable for conspiracy or aiding and abetting, the RTC must 
plead and prove the elements of these theories. These elements include a 
general awareness of the wrongful acts being committed by others and an 
intention to assist in the commission of the primary offenses. There is no 
evidence here that the Clintons had any such knowledge or intent. Accordingly, 
there is no basis to sue them. 


IV. RECOMMENDATION . 

As part of its Madison Guaranty investigation, the RTC deemed it 
necessary to determine whether Whitewater caused losses to Madison 
Guaranty and, if so, whether anyone could be sued cost-effectively to make 
good those losses. Those tasks have been accomplished. 

As stated above, the RTC has no cost-effective claims against anyone 
unless the Independent Counsel’s prosecution of the McDougals and Tucker 
leads to convictions with respect to the loans described as part of transaction 8. 
Therefore, pending the results of the criminal case, it is recommended that no 
further resources be expended on the Whitewater part of this investigation. 


293(.. .continued) 

■passive activity* to the tax laws. 26 U.S.C. § 469, added by Pub. L. 99-514, Title V, § 501(a), 
100 Stat. 2233. None of these usages has any significance for present purposes. 

294 12 U.S.C. § 144la(b)(14)(A)(ii). See Preliminary Report at 7. 

295 As noted, the McDougals and Jim Guy Tucker have been indicted for an alleged 
cnminal conspiracy involving the Dean Paul, Ltd. loan that is part of transaction 8. See 
McDougal Indictment D 16, at 10-12. 

296 See Preliminary Report at 9-1 1 . See also part II.D above. 
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Madison Guaranty prepared at the direction of November 20, 1984 

Funds Tracing TransacUoa 

$5,566 Deposit to Whitewater From Madison Marketing 
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Madison Guaranty 
Dean Paul, Ltd. Loan - Flow of Funds 
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Funds Tracing Transaction 

$7,500 Deposit to Whitewater From Madison Marketing 
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Madison Guaranty 

The $30,000 Bonus Paid to James McDougai 
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Resolution Trust Corporation 

Office of Inspector General, Office of Investigation 


JOHN LATHAM , LATHAM & ASSOCIATES, was interviewed on July 12, 1995 
at Little Rock, Arkansas by Special Agent E.P. HUSOK, RTC Office of 
Inspector General, and Special Agent SCOTT MALLON, FDIC Office of 
Inspector General. Also present during the interview was LATHAM'S 
attorney, JAMES RHODES, of the law firm DOVER & DIXON. LATHAM was 
advised that he was to be interviewed relative to his knowledge of 
the ROSE Law Firm representation of the former MADISON GUARANTY 
SAVINGS and LOAN and the 1985 purchase of property owned by the 
INDUSTRIAL DEVELOPMENT COMPANY (IDC) . 

LATHAM said that he began working at MADISON GUARANTY as the 
Executive Vice President in 1983. He said that he was also a 
member of the Board of Directors of MADISON FINANCIAL CORPORATION, 
a subsidiary of MADISON GUARANTY. 

LATHAM said that at one time, date not recalled, JAMES MCDOUGAL 
suggested that MADISON GUARANTY use ROSE for some of the legal work 
at the institution. LATHAM said that, " MCDOUGAL had friends over 
there, he suggested we use them.” LATHAM said when asked who the 
friends were that it was HILLARY RODHAM CLINTON and others. MASSEY 
said that he also was familiar with a ROSE attorney, RICHARD 
MASSEY, with whom he had attended college at the University of 
Central Arkansas. LATHAM said that he did not specifically recall 
the manner by which ROSE was paid but knew that at some point the 
firm was on retainer which he heard was $2,000 per month. LATHAM 
said that he did not know who the billing attorney at ROSE was. 


LATHAM said that he recalled ROSE working on only one matter for 
MADISON GUARANTY. He said that the issue ROSE worked on concerned 
a broker/dealer operation that was purchased by MADISON. He said 
that he recalled that ROSE worked either on the acquisition of the 
broker/dealer operation, or on legal aspects of the acquisition 
after it had been done. LATHAM said that MASSEY worked on the 
matter because he had specifically asked for him to do so. LATHAM 
could not recall any specifics of what the services performed by 
ROSE in the matter were, except that he did recall one occasion 
when he and MASSEY met with BEVERLY BASSETT of the Arkansas 
Securities Department (ASD) . He could not recall details of that 
meeting. 


LATHAM was asked whether he recalled anyone from ROSE working on a 
preferred stock offering contemplated or proposed by MADISON 
GUARANTY. He said he did not. LATHAM said that he recalled that 
at some time in 1985, the institution was considering every 
possible means of increasing capital, and that a preferred stock 
offering was considered along with other means. He recalled that 
the decision was eventually made to raise capital by a subordinated 
debt offering. LATHAM said that he did not recall anyone from ROSE 
working on that issue, rather he recalled that JOHN SELIG of the 
law firm of MITCHELL, WILLIAMS, SELIG, JACKSON worked on the 
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matter. 

LATHAM said that he did not recall ROSE working on any other legal 
matters at MADISON. He specifically said that he did not recall 
ROSE working on any real estate or participation loan matters. 
LATHAM said that he recalled that at some point in 1986 the 
institution received correspondence from HILLARY RODHAM CLINTON 
indicating that the firm was returning retainer funds or 
terminating the retainer agreement that had been in effect because 
the firm was uncomfortable in receiving a retainer when performing 
little or no legal services for the institution. LATHAM said that 
he was not aware of any discussions between anyone from the 
institution and ROSE concerning the end of the retainer 
arrangement, and did not know of any work ROSE performed for the 
institution after that time. He said that he believed that he 
would have advised MCDOUGAL of the correspondence after he received 
it, but had no specific recollection of having done so. LATHAM 
said that to his knowledge, the ending of the retainer agreement 
had nothing to do with the financial situation of the institution 
at the time. 

LATHAM was asked his knowledge of the hiring of FROST & COMPANY by 
MADISON GUARANTY. He said that in the previous independent 
auditing firm hired by MADISON GUARANTY had been inexperienced and 
were taking longer and asking more questions to complete the 
institution audits than should have been necessary. LATHAM said 
that he and others at the institution, which was growing at the 
time, were attempting to straighten out the finances at the 
institution. LATHAM said that SELIG recommended FROST. He 
recalled meeting with JIMMY ALFORD and MICHAEL ROBINSON of FROST, 
and that the firm was hired to do the independent audits and tax 
work for the years of approximately 1984-1985. 

LATHAM was shown a July 10, 1985 letter from MASSEY to the ASD 
concerning an application to engage in broker/dealer activities. 
He said that he had no recollection of the letter. He reviewed the 
attachments and said that some of the materials in Exhibits A-B 
appear to be institution balance sheets and consolidated income 
figures. He could not tell who had generated the figures in 
Exhibits A-B. He said that Exhibit C appeared to be a work sheet 
about which he had no knowledge. He noted that the materials at 
Exhibit D concerned the broker/dealer acquisition and were signed 
off on by institution employee GREG YOUNG. 

LATHAM was shown a July 25, 1985 letter from LATHAM to the ASD in 
which MASSEY discussed net worth concerns that the ASD had, and by 
which letter MASSEY forwarded June 24, 1985 letters by LATHAM and 
ROBINSON. LATHAM said that he had no recollection of discussing 
the issues addressed in the letter with MASSEY, although he may 
have, or of having written the letter. LATHAM reviewed the 
attachments to his letter and said that he had no specific 
recollection of the documents or of who prepared them. LATHAM said 
he had no recollection of the ROBINSON letter. LATHAM said that he 
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did not recall ever asking FROST to produce any documents other 
than what would have been normally produced in connection with the 
audits and tax work. 

LATHAM was asked about his knowledge of the involvement of SETH 
WARD at MADISON GUARANTY or MADISON FINANCIAL. He recalled that 
WARD and MCDOUGAL were somehow familiar with each other, and that 
it was thought that WARD had the contacts that could bring business 
deals to the institution. LATHAM could not recall the nature of 
the agreement between WARD and MCDOUGAL or MADISON 
FINANCIAL/MADISON GUARANTY, or whether WARD was an employee of 
either entity, but recalled that WARD was getting an automobile and 
possibly commissions on sales transactions. 

LATHAM was asked his recollection of the IDC property and 
transaction. He said that he recalled that the IDC as an entity 
was indebted to several banks for property that the company held. 
He recalled that the property was at 145th Street, and that there 
was a building at 65th Street that was involved. LATHAM said that 
he did not recall the individuals at IDC or the banks that were 
involved, but believed that WARD was familiar with them and was 
able to bring them together to arrive at a deal for the property. 
LATHAM said that he did not recall being involved in any 
discussions involving the purchase. He said that he was sure that 
MCDOUGAL had discussions with WARD concerning the matter, but 
LATHAM did not recall being a party to any of those discussions. 

LATHAM said he had no recollection of any MADISON GUARANTY or 
MADISON FINANCIAL Board of Directors meetings where WARD may have 
been authorized by vote, resolution, or other matter to act as a 
representative or agent of MADISON GUARANTY or MADISON FINANCIAL in 
the matter of purchasing the IDC property, although there may have 
been such a vote or resolution. 

LATHAM said that he did not recall any discussions he was involved 
in concerning the manner in which the purchase of the property was 
structured. He said that he recalled that he did know that part of 
the IDC property was to be purchased by MADISON FINANCIAL, and part 
by WARD. LATHAM said that he recalled that there were three 
reasons why the purchase was split between WARD and MADISON 
FINANCIAL. He said that there was in effect at the time an 
Arkansas state regulation that limited the amount of a state 
chartered institution's net worth that could be invested in a 
service corporation, and that he recalled that the limitation at 
the time may have been six percent. LATHAM said that a second 
consideration was that WARD wanted to make money on the transaction 
himself, and so wanted to purchase part of the property. A third 
reason, according to LATHAM, was that MCDOUGAL really only wanted 
to purchase a portion of the IDC property that he wanted to use to 
develop a housing development, but that the IDC property had been 
presented as an all or nothing package purchase. 

LATHAM said that it was his recollection that MCDOUGAL believed 
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that the IDC purchase was a good deal, and that MCDOUGAL' S strategy 
was to sell off the parcels of the property he had not intended to 
be part of the housing development as quickly as possible to recoup 
the purchase price. LATHAM said that he recalled that there may 
have been some agreements to sale portions of the IDC property in 
place already at the time that MADISON FINANCIAL/ WARD closed on the 
property to reduce risk to MADISON FINANCIAL, although he could 
recall no specifics. LATHAM said that he did not recall what 
agreements , if any, existed between WARD and MADISON GUARANTY, 
MADISON FINANCIAL, or MCDOUGAL in the transaction. When asked 
whether he was familiar with an agreement concerning an option by 
MCDOUGAL or the institution or MCDOUGAL to purchase property 
purchased by WARD, LATHAM said he had some recollection that there 
may have been an option but he had no knowledge of the specifics. 

LATHAM said that he recalled that there was a sewer and water works 
included in the IDC purchase. He said that he did not know whether 
the sewer and water works were purchase by MADISON FINANCIAL or 
WARD as part of their respective purchases. LATHAM said that he 
did not recall JIM GUY TUCKER being involved at the purchase phase 
of the transaction, but believed that the sewer and water works was 
subsequently sold to a company set up by TUCKER and R.D. RANDOLPH to 
purchase and operate it. 

LATHAM said that he did not recall MADISON GUARANTY or MADISON 
FINANCIAL engaging ROSE or any other law firm for legal services 
concerning the sewer and water works, compliance with Arkansas 
state laws or Public Service Commission regulations. 

LATHAM said that he had no recollection of MADISON GUARANTY or 
MADISON FINANCIAL engaging ROSE or any other law firm to do 
research concerning whether any portion of the IDC property was 
"wet” or "dry" for purposes of establishing a brewery, tavern, or 
tasting room on any part of the IDC property. LATHAM said that he 
did recall that at that time, MCDOUGAL had a friend who had a 
brewery or was interested in establishing a brewery. LATHAM was 
asked if he was familiar with a WILLIAM or BILL LYON. He said that 
he had some recollection that a BILL LYON was a banker in some 
Arkansas town south of Little Rock, but had no recollection of a 
BILL or WILLIAM LYON being involved in the IDC transaction. 

LATHAM said that he believed that MADISON FINANCIAL wrote a check 
to pay for the MADISON FINANCIAL portion 'of the purchase, and that 
MADISON GUARANTY loaned WARD at least part, if not all, of the 
purchase price of his portion of the property. 

LATHAM said that he was not aware of any law firm that provided 
services to WARD, MADISON FINANCIAL, or MADISON GUARANTY in the 
purchase of the IDC property. LATHAM said he was not aware of any 
law firm that provided legal services to the banks or IDC in the 
matter. 

LATHAM said that he is familiar with ROSE attorney THOMAS THRASH, 
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but did not recall him having any involvement in the transaction. 
He did recall that THRASH once represented some other party in a 
real estate transaction involving MADISON GUARANTY /MAD I SON 
FINANCIAL, but could recall no specifics. 

LATHAM said that he could not recall whether he attended the 
closing of the IDC transaction, but may have as he recalled having 
lunch with WARD and MCDOUGAL at the Excelsior Hotel in Little Rock 
on the day the transaction closed. 
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January 3, 12 9 o 


VIA FACSIMILE AND ZAND DZLI723Y 

Tiie Kcccribie Al dense M. D' Amato 
Chairman 

Cm ted States Sena “a Committee or. 3 auxin, c, Zeus me, 
and. Croat Affairs 
Senate Zart Office Building 
Room 520 

Washington, 3.C. 2CSlc-oC7S 
Dear Senator D' Amato : 


Tou arc your agents have stated that the racently 
released Rosa Law Firm billing records for the Madison Guaranty 
representation impugn cr contradict Mrs . Clinton's statements to 
investigators. The Associated Press reports today that you 
stated on yesterday's Brinxley shew that the hilling records 
* shew ' tremendous inconsistencies' with Mrs. Clinton's s won 
statements to federal regulators . . . . • 


These are serious charges that are 
completely false. Since you have made these 
fairness you ought now co state the specific 
them. 


wholly unfounded and 
allegations,, in 
factual basis for 


I don't believe 


you can . 



David 


Kendal 1 
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January a. 13 36 


Lecrers rc z he Idizzr 
The Washington rest 
1150 ISch Screen. N.W. 

Washington, 0. C. ICC 71 

Tear Sdiccr: 

At. article in yescarday' s Washingccn -cs: suggescs c.csc 
Che recently discovered Rose law Firm billing records * may 


ccncTadicc'* 


Mrs. Clirccn's sworn 


statements to 


innuendo i3 
her limited 


wholly falsa. Mrs. Cl inter has accurately described 
work cn the law firm' 3 representation cf Madison 


Guaranty, and the billing records confirm her previous scacemencs 
about Chat work. 


Tha RTC interrogatories ashed Mrs. Clircon que scions 
abcuc parcicular aspects of the law firn's reprssencacion relaced 
co Madison Guarancy. and che billing records ccr.fim che accuracy 
cf her responses . The inCerrogaccries also asked abcuc her 
personal knowledge cf a li sc cf Jim McDcugal ' □ real escace 
prefers, including Cascle Grande . Her responses to chose 


>• — ^ -j *- 


well. 


as 
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VtUiAMS A CCNNCL IT 

ldc:i:3 co “he 
January 3. 13? 5 
Page 2 

Castle Grand a Estates was a 43C-acre nccile hcrr.e 
development ’hat was part oc a lOSC-acre tract purchased by 
Madison, from the Industrial Cevelcpraenc Company cz little Uccx 
etc: in September IPS 5. Mrs. Clinton did r.cc -cr* or. any 
matters related to Castle Grande Estates, and the particular .V 
interrogatory response cited by the Pcet aedressed that prc'ec: 
Confusion may be created by che Post's apparent reference to z: 
entire UC development as Castle Grande. 

In the last several months, we have attempted to 
answer questions about verx the Ecse law Firm performed with 
respect to the property purchased from ICC. The law firm bills 
title for this matter was "Madiscn Guaranty - ICC." Much of th 
publicity abcut the Rose law Pirn's werx related to the ICC 
property has focused on whether the firm had a significant rcl* 
in Madiscn'* acquisition of the real estate. As the billing 
records confirm, Mrs . Clinton did not verb cn the acquisiticn. 
She supervised later legal research relating to such state law 
issues as wacer/sewer service prevision a~d the legality cf 
allowing a brewery tasting room to be constructed. 

Mrs. Clinton also billed two hours in May 1935 for 
option agreement work relating to land approximately one-half 
mile west of, and not related to, Castle Grande Estates. The 
billing records also reflect conversations with Seth Ward, whe 
was wericing for Madison developing real estate projects. The 
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Laccera tc the Sdiccr 
Jar.ua ry 3 , 15 35 
Page 2 

ccnversacisn3 ail occurred at ter the Ma-iscr. so o: me 
ZDC property. 

Mrc. Ciincnn specialized in l;::;a;::r., r.cc rsa. eecac 
law. She was the billing partner cr. me Msdiscn Guaranty accour. 
and appears tc have averaged leso :ia:. ar. hcur a -ee'< over a 
tncnch pence in her werx cn che Maciacr. representation. She 
accurately answered che RTC's incerrcgaccry with respect cc 
•Castle Grande rt by seating that she end net believe chat she had 
xrcwledre of it. And. quite apart trem tha Cast la Crar.de r.ciile 
home development , her werx cn natters relating to the ICC 
development was quite limited, as previously indicated. 

Sincerely. 

Cavid Z. Ker.da 11 j 


222 


Page _L_ of v 


OFFICIAL RECORD OF INTERVIEW 
OFFICE OF INVESTIGATIONS 
nrrirE or inspector general 


CASE NUMBERi 1096-094 

PARTICIPANTS : Richard N. Massey. Attorney, Rose Law Firm 

Tom Hardin, Attorney. Rose Law Firm 
Walter B. Stuart. IV, Attorney, Vinson 6 Elkins 
:torney, Vinson 6 Elkins 

OIG, FDIC 

Special Agent, OIG, FDIC 

PATE /TIME /LOCATION ; October 4. 1994. 9:30 a.m.. Rose Law Firm, Little 
Rock. AR. 

INTERVIEW CONDUCTED: In Person * By Phone 

purpose • To obtain information regarding the Rose Law Firm's representatic 
of rSLXC. FDIC. RTC and potential conflicts of interest. 


Alden L. Atkins, 



Richard (Rick) Massey was interviewed and provided the following 
information: Maaaey passed the bar exam in 1985 and then began working as 

an associate at the Rose Law rirm: in 1990 Massey became a partner at Rose 
Since joining the firm, he has concentrated primarily on corporate finance 
and securities matters. He currently works in the Corporate Finance 
Division . 

Concerning Rose's conflict of interest procedures, Massey said when he is 
initially contacted by a client he eeka himself if Rose has represented an; 
of the people adverse to the prospective clients. If Rose has represented 
any of these people, thee it is a dead lsaue and he won't take on the 
client. Also, Maaaey will check with other Rose attorneys and if they 
advise Maaaey of Rose representations which are adversm-fo the prospective 
client, then Maaaey will not represent this client. Further, the intake o: 
’responsible * attorney will notify all of the other Rose attorneys by E- 
naii. formerly via memo , of the prospective new client's adverse parties. 
The Roae attorneys axe asked to advise the intake attorney if they know of 
any Roae representation of these adverse parties. Massey said that Rose 
employee Connie Bull also checks the computer data base which contains the 
identities of Rose clients to see if the firm has represented any of the 
adverse parties. If it la discovered that Rose has represented any of the 
adverse parties then it la a dead lsaue and the firm will not represent the 
prospective new client. 

If it is not clear whether or not en issue is a conflict, the firm's 
conflicts committee coneidera the matter. Maaaey said the conflicts 
committee is charged with the interpretation of the conflicts laws. Massey 
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added chat Rose attorneys Wilson Jones and George Campbell are currently on 
the conflicts committee; Webster Hubbell used to be on this committee. 
.Massey said Rose attorneys consult with the conflicts committee when they 
can't decide if an issue is a conflict. If the conflicts committee decides 
that there is a conflict then it is a dead issue and the firm does not 
represent the prospective new client. Massey said he has never done any 
work whereby he has represented the FDIC, RTC or any other U.S. government 
agency. He has brought matters to the conflicts committee approximately 
three times whereby the committee has decided that there was a conflict. 

Massey said that the younger, new associates are usually assigned to do the 
state regulatory work because they are usually cut and dried issues. He 
was assigned to represent Madison Guaranty Savings & Loan (Madison) before 
the Arkansas Securities Department (ASD) in 1985. Massey worked on two 
matters for Madison. One was getting Madison the authority to issue 
preferred stock. The other issue concerned the fact that Madison had 
acquireo a broker/dealer and Madison wanted Massey to work on Madison 
obtaining the authority to operate the broker/dealer business. 

Massey does not know how or why Madison selected the Rose Law Firm to 
represent them before the ASD. He did mention that he taught a securities 
law class in the Fall of 1984 and John Latham attended this class. Latham 
would occasionally call Massey with questions about the class. Massey 
expressed his belief that Rose was then, and still is today, the best 
securities firm around. 

Massey was shown a letter dated July 10. 1985 from him to Beverly Bassett 
(then tne Commissioner of the ASD). Nancy Jones and Charles Handley (both 
of the ASO). (attached) The letter concerns the application by Madison to 
engage m brokerage activities. He was also shown Exhibit A. Exhibit B and 
Exhibit C attached to this letter, (attached) Exhibit A is the financial 
statements of Madison Financial Corporation (MFC). Exhibit B is a 
worksheet calculating all investments in MFC by Madison. Exhibit C is a 
balance sheet of Madison. Massey said he received these documents from 
Madison and has no knowledge of Frost i Company preparing these documents. 
After reviewing these documents, Massey said it appears to him that Madison 
prepared them. 

Massey explained that he closed his July 10, 1985 letter by saying to 
please call Hillary Rodham Clinton or him because it was ^appropriate 
procedure at the firm to name a partner as a contact in correspondence, 
since he was at the time only an associate. Massey was shown a letter 
dated May 14, 1985 from Beverly Bassett to Hillary Rodham Clinton 
concerning the preferred stock issue( attached) . He was also shown a letter 
dated May 23, 1985, from Hillary Rodham Clinton to Jim McDougal concerning 
the ASD's approval to issue preferred stock( attached ) . Massey said he did 
the work involving the ASD but Clinton's name appeared on some 
correspondence since she was the partner. 

Massey was also shown a copy of a letter, dated October 25, 1985 from him 
to John Latham where Massey advised that he was going to be out of the 
country until November 9, 1985 ( attached ) . Massey's letter stated if Latham 

has any questions concerning the preferred stock issue, he should advise 
Bill Kennedy of Rose. Massey explained that he was going on vacation and 
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he used Kennedy as a stand in point of contact. He does not believe 
Kennedy ever did any work on this Madison representation before the ASD 


Massey was shown a copy of a letter dated July 25, 1985 from him to Beverly 
Bassett, Nancy Jones and Charier Handley ( attached ) . It concerns the 
application by Madison to engage m brokerage activities. In the letter, 
Massey refers the addressees to an attached letter from Frost i Company, 
Madison's independent accountant. Massey explains that the difference 
between Madison's net worth as reflected in its audited financials and as 
reflected in its net worth reports is a result of basic differences in the 
calculation of net worth under Generally Accepted Accounting Principles 
( "GAAP“ ) and under Regulatory Accounting Principles ("RAP'*). In his 
letter. Massey says that the enclosed Frost letter explains this m greater 
detail. Massey stated that he was relying on the Frost audit information 
when he prepared this letter. He did not endorse it, nor did he ever 
review the work done on the Frost audits of Madison. Massey had no 
dealings with any Frost employees, nor did he ever ask any Frost employees 
to prepare financial information for him. Massey added that at the time he 
was representing Madison before the ASD in 1985, he had no reason to 
believe there was anything wrong with the Frost audits. He said Frost & 
Company was a reputable firm. 

Massey said the ASD agreed that Madison could issue preferred stock, but 
Madison never did so. ASD would also allow Madison to engage in 
broker/dealer activities, but only if Madison met a certain net worth. 
Massey does not believe Madison ever did engage m any broker/dealer 
activities . 

Massey recalled attending one meeting with the ASD concerning the preferred 
stock or broker/dealer issue. John Latham and Charles Handley attended the 
meeting but he does not believe Hillary Clinton was at the meeting. 

In 1989, when Rose was initially approached by the FDIC or RTC to pursue 
litigation against Frost i Company, Vince Foster came to Massey's office 
and asked him what Rose had done for Madison before the ASD. Massey 
recalled Foster asked him if he relied on the Frost audit data. Massey 
stated he told Foster what work he had done in this matter and asked Foster 
if this was a conflict. Foster responded that he did not think so, but it 
still had to be resolved. Sometime later, when the litigation became "hot 
and heavy, “ Foster told Massey that the government did not think this prior 
representation of Madison was a conflict and Peter Kumpe (attorney 
representing Frost 6 Company) shouldn't have any problem with it. 

Massey stated that in 1985, he did not know who Seth Ward was. It was 
clearly after 1985 that he learned that Seth Ward was Webster Hubbell's 
father-in-law. Massey added that in the 1990 time frame it was generally 
known by the partners in the firm that Ward was Hubbell's father-in-law. 
Massey does not know of any work that Hubbell did for Seth Ward. Massey is 
familiar with P.O.M., Inc. He said that Rose represented this company in 
an antitrust case against Duncan Industries. Hubbell and another Rose 
attorney, Amy Stewart, represented P.O.M. in this litigation. The verdict, 
in 1991, was in favor of Duncan Industries. 

Massey stated he and Hubbell worked in different divisions at Rose. Massey 
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related he did not know of any "firewall* having been established at Rose 
concerning Hubbell and any issues involving Ward. Massey added, however, 
chat any "firewall" arrangements which may be set up ar established only 
among the concerned attorneys on the particular issue and not normally 
every attorney in the firm. Further, these "firewall" are established as 
necessary on a case by case basis: Massey estimated that he has been awar 
of approximately 20 "firewalls* established per year at Rose. 


Prepared by: 



Date : 




y 


Concurred by: 


Date : 
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STATEMENT Resolution Trust Corporation 

Office Inspector General 
Office of tneexlpilon 


Dace 


LiCtie Rock, Arkansas 


I, Richard N. Massev . make Che following scacement Co Phillip 
Sprague and Eric Nielson, who have idencified chemseives as Special 
Agencs wich che Resolucion Trusc Corporacicn, Office of Inspeccor 
General. This scatement was prepared following my interview wich 
Messrs. Sprague and Nielson on April 21, 1995, and is based on 
information I provided on chac day. 

1 . Background . 

I was hired by the Rose Law Firm ("Rose * 1 2 ' ) in May 1984 and was 
admitted to Che Bar in August 1984. I was placed on the Rose Law 
Firm letterhead upon passing the Bar. As an associate, I was paid 
a straight salary with a modest year-end bonus. I became a member 
of the firm (commonly referred to as a partner) m February 1989. 

1 have been in the Securities Section of Rose since joining the 
firm. My primary area of expertise is corporate finance, which 
includes providing legal assistance and advice to entities seeking 
to raise money through public or private transactions. I came to 
Rose because I believe it is one of the best firms in Arkansas and 
in the region in the field of corporate finance. 

2 . Rose's Conflicts Procedure . 

I have read Rose's Engagements and Conflicts policy, and I am 
generally familiar with it. To identify potential conflicts of 
interest, Rose attorneys follow the procedure set forth below: 
First . the attorney who is contacted by the potential client 
determines if the representation clearly would be adverse to a 
client known to him or her; if so, the attorney immediately rejects 
the representation or considers obtaining waivers from the 
appropriate clients. If the matter is declined, no forms are 
prepared and the attorney is not required to notify any other 
attorneys in the firm of his or her decision. Second , the attorney 
may ask some of the other attorneys in the firm if they know of a 
conflict. Third , if no conflicts have been identified thus far. 
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Che attorney notifies all of the other attorneys in the firm of the 
proposed representation by e-mail and asks them to identify any 
potential conflicts. Typically the e-mail asks for responses by a 
specified date and time. Fourth . the attorney requests that the 
firm's conflicts database be checked for potential conflicts. 
Often that request is made by sending a copy of the e-mail to the 
administrative employee who maintains the conflicts database. 
Fifth , the names of new clients and matters are circulated 
throughout the firm in our Daily Briefs, also known as the "pink 
sheets". Sixth , at the end of each week a New Business Summary is 
circulated to the attorneys which identifies all the parties 
involved in new matters that week. Each step of the procedure is 
designed to elicit information from other attorneys in the firm 
about potential conflicts. 

Although I do not recall clearly the conflicts procedure used 
in 1985, I believe it was much the same. The primary differences 
between the procedure in 1985 and today are the result of improved 
technology. Today, the conflicts database is kept on a computer, 
while in 1985 it was, I believe, kept on index cards. Also, today 
the attorneys generally circulate an e-mail to other attorneys 
asking for known conflicts, while in 1985 we circulated a 
memorandum. In 1985, our conflicts database of index cards was 
kept by Willie Mae Ethridge. She was replaced by Connie Bull, who 
maintains the electronic database today. 

In general, there are two kinds of conflicts under the 
applicable rules of ethical conduct -- those that can be waived, 
and those that cannot. If the proposed representation would be 
directly adverse to a current client of the firm, then the firm may 
not accept the new matter unless the attorney reasonably believes 
the representation will not adversely affect the relationship with 
the other client and each client consents after consultation. If 
the proposed representation would be materially adverse to the 
interests of a former client of the firm, then the firm may not 
accept the new matter if it is the same as or substantially related 
to the matter for which the firm represented the former client, 
unless the client consents after consultation. Although many 
conflicts may be waived by the client. Rose often decides for 
business reasons not to request a waiver and simply declines the 
new matter. For instance, a client who agrees to waive a conflict 
might be less inclined to retain the firm again in another matter. 
I personally have never sought a waiver from a client. 


Page 2 of 13 


228 


STATEMENT Resolution Trust Corporation 

ortkt of [aspect or General 
Office of In vest I (at too 


If the conflicts procedure identifies a potential conflict, 
then an assessment must be made whether there is an actual conflict 
and, if so, whether it can be waived. Often, that determination 
can be made by the attorneys involved. If they do not resolve the 
issue, then it is presented to the Conflicts Committee. I have 
never been a member of Rose's Conflicts Committee. The Conflicts 
Committee discusses the issue and communicates its decisions 
informally to the attorneys. The attorneys may appeal the 
Conflicts Committee's decision to the full firm. 

An important part of the conflicts procedure is the New Client 
Form. When a new matter is accepted, the responsible attorney 
submits a New Client Form to the firm's accounting department. 
That form identifies the parties who will be involved and 
identifies the matter. The New Client Form provides the 
information required by the accounting department to open a new 
account number, and it is used to create the new client /matter list 
in the Daily Briefs. That procedure has been in place since I 
started with Rose. 

3 . Rose's Prior Representation of Madison Guaranty . 

In 1985, I worked on two matters for Madison Guaranty Savings 
and Loan ("Madison Guaranty") -- a proposal to issue preferred 
stock, and a proposal to operate a broker-dealer subsidiary. Rose 
was not the primary outside counsel for Madison Guaranty. Rose did 
not provide savings and loan regulatory advice to Madison Guaranty; 
Madison Guaranty used another law firm for such regulatory matters 
instead. The matters I worked on involved corporate finance, for 
which Rose was particularly well suited because Rose is one of the 
best corporate securities firms in the region. 

I do not recall after the passage of ten years precisely how 
Rose was retained by Madison Guaranty. I recall that I had several 
conversations with John Latham, the president of Madison Guaranty, 
before Rose was first retained. In the fall of 1984 or spring of 
1985, I was a co-lecturer of a Securities Law class at the 
University of Arkansas at Little Rock, and Mr* Latham attended that 
class. Often, Mr. Latham spoke to me after class or called me on 
the telephone to discuss various securities law issues. On 
occasion, Mr. Latham's assistant, Pat Heritage, called with other 
questions about securities law. Generally, those, questions 
involved how the corporate and securities laws would apply to 
various scenarics to raise money. I did not charge Madison 
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Guaranty for those informal conversations, although I encouraged 
Mr. Latham to retain Rose. 

a. The Proposal to Issue _ Preferred Stock . 

In the spring of 1985, Madison Guaranty retained Rose to work 
on a proposal to offer preferred stock. Madison Guaranty gave Rose 
a very narrow assignment --to determine whether Madison Guaranty 
was permitted by Arkansas law to issue preferred stock. Madison 
Guaranty did not ask Rose whether or in what amounts it should 
raise money or whether it needed additional capital to meet 
regulatory requirements. 

The narrow assignment from Madison Guaranty involved a very 
straightforward legal issue. Under Arkansas law, a state-chartered 
savings and loan has the same powers as a corporation under the 
Arkansas Business Corporation Act, unless the savings and loan 
statute expressly states otherwise. Because the Arkansas Business 
Corporation Act clearly authorizes corporations to issue preferred 
stock, and because the Arkansas savings and loan statute does not 
state otherwise, I concluded that Arkansas law permitted Madison 
Guaranty to issue preferred stock. I personally did that research 
and analysis. Based on that straightforward analysis, it was clear 
that an Arkansas -chartered savings and loan could lawfully issue 
preferred stock and that the Arkansas Security Commissioner had 
little, if any, discretion to construe the law to the contrary. 

On April 30, 1985, I wrote a letter to Charles Handley of the 
Arkansas Securities Department (the " ASD" ) setting forth my 
analysis and conclusion on the preferred stock issue. The final 
paragraph of that letter states the legal conclusion I had reached: 

"Because the Arkansas statutes expressly give to an 
Arkansas chartered savings and loan all of the powers 
possessed by a corporation under the Arkansas Business 
Corporations Act, which powers include the power to 
create and issue a class of preferred capital stock, and 
because we find no express prohibition in Act 227 [the 
•savings and loan statute] against the creation or 
issuance of such a class of preferred stock, we have 
concluded that Madison Guaranty's proposed capitalization 
plan is not inconsistent with Arkansas law. Should you 
require further information or assistance, please advise 
Hillary Rodham Clinton or Richard Massey of this firm." 
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I signed the letter "Rose Law Firm". I did so because, in my 
view, the letter stated a legal conclusion, and letters stating 
legal opini<?ns or conclusions generally were signed in the name of 
the firm. The final paragraph of the April 30, 1985 letter 
provides my name and Ms. Clinton's name so the ASD would know who 
to contact for additional assistance or information. I included my 
name because I had analyzed the issue and prepared the letter; I 
included Ms. Clinton's name because she was the billing partner on 
this matter. 

Ms. Clinton was a partner in the Litigation Section of the 
firm. There is no fixed procedure at Rose by which a lawyer 
becomes the billing attorney on a matter, although Rose policy 
prohibits associates with less than three years' experience from 
being a billing attorney. At the time of the Madison Guaranty 
representation in 1985, I was a first-year associate and therefore 
could not be the billing attorney. I do not recall how Ms. Clinton 
became the billing attorney for this matter. Under the billing 
procedures at Rose, the billing attorney periodically receives 
reports from the accounting department of unbilled fees and 
expenses and prepares the bills to the client. Any other attorneys 
working on the matter may not necessarily know who else has charged 
time to that client matter number. 

I addressed my April 30 letter to Charles Handley because he 
was in charge of the day-to-day regulatory matters at the ASD. I 
have a vague recollection that prior to our engagement Mr. Latham 
may have called the ASD and asked whether Madison Guaranty could 
issue preferred stock, and that he was told to put his request in 
writing. Mr. Latham asked Rose to send such a letter, and I was 
assigned the task. I do not recall how I received the assignment. 
A copy of the April 30 letter also was sent to Beverly Bassett, the 
Arkansas Securities Commissioner. I do not recall why I sent a 
copy to her, although I assume it was because she was the 
Securities Commissioner. 

The ASD replied by letter dated May 14, 1985. The ASD's 
letter says the ASD agreed with my legal conclusion that Madison 
Guaranty was not restricted by Arkansas law from issuing preferred 
stock. The letter is addressed to Ms. Clinton and begins with the 
salutation "Dear Hillary". I do not know why Ms. Bassett used that 
salutation. I suspect that she saw both my name and Ms. Clinton's 
name in my April 3 0 letter as persons to contact, and I was such a 
new attorney that she did not recognize my name. I do not place 
any special significance on the form of the greeting being "Dear 
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Hillary". I believe that she probably would have addressed any 
other Rose partner she knew in the same manner. I do not recall 
being present at any meetings with the ASD on the preferred stock 
issue . 

I have been shown a copy of a letter from Ms. Clinton to James 
McDougal dated May 23, 1985 concerning the ASD's approval of the 
proposal to issue preferred stock. I do not believe that I wrote 
that letter. I have never met Mr. McDougal, and therefore 
correspondence from me to him would have been inappropriate. 

On October 25, 1985, I sent a letter to Mr. Latham enclosing 
documents I had drafted concerning the proposed issuance of 
preferred stock. I informed Mr. Latham that I would be out of the 
country until November 9, 1985, and I invited him to contact 
William Kennedy, then a partner in the Securities Section, if he 
had any questions. I do not recall any further work on the 
preferred stock matter after that letter. 

It has been suggested in the press that Rose used Ms. Clinton 
in an attempt to gain undue influence with the ASD on this matter. 
That is absolutely not true. I included Ms. Clinton's name in my 
April 30, 1985 letter as a person to contact for more information 
solely because she was the billing partner on this matter. 
Moreover, this was a straightforward legal issue on which the 
Securities Commissioner had little, if any, discretion to disagree 
with our interpretation of the statutes. Therefore, there was no 
reason even to try to exercise any political influence on 
Ms. Bassett. In any event, to my knowledge Madison Guaranty never 
issued the preferred stock. 

b . The Proposal to Operate a Broker-Dealer . 

The second matter I recall working on for Madison Guaranty 
involved a proposal to operate a broker-dealer subsidiary. Madison 
Guaranty felt it could save money if it sold its preferred stock 
through its own broker-dealer, and it acquired a company with a 
broker-dealer license. I did not work on that acquisition. 
Mr. Latham asked me to prepare an application to the Arkansas 
Savings and Loan Advisory Board ("ASLAB") requesting permission to 
operate the broker/dealer. I believe that I performed nearly all 
of the work on this matter. I do not remember discussing the 
broker/dealer issue with Ms. Clinton, although it is possible I did 
so. I do not recall that Ms. Clinton played any part in presenting 
the issue to ASLAB. 
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The broker-dealer issue was, in my view, just as 
straightforward as the preferred stock issue. Under Arkansas law, 
a state-chartered savings and loan had all of the powers of a 
federally-chartered institution. I concluded that federal law 
permitted a federally-chartered institution* to eperate a broker- 
dealer in the manner in which Madison Guaranty sought to operate 
its own broker/dealer, which under applicable Arkansas statutes 
meant that state-chartered savings and loans could do so as well. 
I viewed this as a relatively clear-cut legal issue for which ASLAB 
had little, if any, discretion to disagree. 

The billing attorney on this matter was Ms. Clinton. As with 
the preferred stock matter, Rose's policies prohibited me from 
being the billing attorney because I had practiced law less than 
three years. 

On May 14, 1985, I submitted the Application to the Arkansas 
Savings & Loan Association Board for Approval to Engage in 
Activities Not Specified in Article 5B of the Rules and Regulations 
of the Arkansas Savings & Loan Association Board (the 
"Application") on behalf of Madison Guaranty. The Application 
requested permission for Madison Guaranty to provide brokerage 
services through a second-tier service corporation. I prepared the 
Application with information provided to me by Mr. Latham. I do 
not believe I submitted any financial statements with the 
Application . 

Mr. Handley of the Arkansas Securities Department responded to 
the Application by memorandum dated May 22, 1985. Mr. Handley's 
memorandum raised eleven highly detailed questions and comments to 
the Application. I considered Mr. Handley's comments to be 
excessive; for example, he quibbled with the Rule under which the 
Application was filed (comment 1). Mr. Handley's exhaustive review 
of the Application shows that Madison Guaranty did not receive any 
favorable treatment by ASLAB. 

In those comments, Mr. Handley raised for the first time 
questions about Madison Guaranty's financial status (comments 6-8) . 
His comment 8 refers to the audited financial statements of Madison 
Guaranty as of December 31, 1984. I do not believe I submitted 
those audited financial statements to ASLAB. It is my 
understanding that savings and loans chartered under Arkansas law 
are required to submit audited financial statements to ASLAB, and 
I suspect that is how Mr. Handley obtained them. In his comments, 
Mr. Handley also asked for current financial statements of Madison 
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Guaranty. I do not believe that ASLAB had the authority to 
condition its approval of a broker-dealer subsidiary on Madison 
Guaranty's financial condition. That is because the federal 
statute permits savings and loans to operate a broker-dealer 
without regard to financial condition, and state law did not 
separately impose a financial condition test. 

I submitted a response to Mr. Handley's comments in a letter 
dated June 17, 1985. I obtained all the information in that letter 
from Mr. Latham and others at Madison Guaranty. I submitted with 
that letter an unaudited balance sheet of Madison Financial 
Corporation as of May 30, 1985, unaudited financial statements of 
Madison Guaranty as of March 31, 1985, and the quarterly Minimum 
Net Worth calculations as of March 31, 1985. I was given those 
documents by Madison Guaranty. They all appear to me to have been 
prepared internally by Madison Guaranty rather than by its outside 
accountants. Frost & Company. I did not independently review the 
financial information for sufficiency or accuracy; instead, I 
relied on the expertise of the persons who prepared the financial 
statements.. My June 17, 1985 letter merely transmitted this 
information . 

Mr. Handley responded to my letter in a memorandum dated 
June 18, 1985. Mr. Handley raised several more highly detailed 
comments and questions about the Application. On page 1 of his 
memorandum, Mr. Handley also refers to Madison Guaranty's 
investments in Whitener & Associates and Campobello. I knew 
nothing about those investments. Mr. Handley also questioned 
Madison Guaranty's net worth and its adjustments to retained 
earnings. I knew very little about the Generally Accepted 
Accounting Principles (GAAP) and Regulatory Accounting Principles 
(RAP) under which those calculations were made. I am not an 
accountant, and I had no reason to independently question or verify 
those calculations, as this would have been clearly outside the 
scope of our engagement . 

I responded to Mr. Handley's comments in a letter dated 
July 10, 1985. I transmitted with that letter the most recent 
financial statements of Madison Financial Corporation, a worksheet 
calculating investments in Madison Financial Corporation by Madison 
Guaranty, and Madison Guaranty's unaudited balance sheet as of May 
31, 1985. All of the attachments to this letter were provided to 
me by Mr. Latham, and I believe they were prepared internally by 
Madison Guaranty rather than by Frost & Company. 
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Mr. Handley responded to the July 10 letter in a memorandum 
dated July 17, 1985. Once again, Mr. Handley raised several highly 
detailed questions about the proposal and about Madison Guaranty's 
financial status. Mr. Handley also questioned certain adjustments 
made to Madison Guaranty's net worth as of December 31, 1984 in its 
audited financial statements. Neither I nor, to my knowledge, any 
Rose lawyer performed or had reason to perform an independent 
analysis of those adjustments under RAP and GAAP. All of the 
financial information I transmitted to ASLAB was supplied to me by 
Mr. Latham or other employees of Madison Guaranty, and I relied on 
their expertise for its accuracy. Review or verification of 
financial information was outside the scope of Rose's engagement, 
which was simply to obtain approval to operate a broker/dealer. 

I responded to Mr. Handley's July 17 memorandum with a letter 
dated July 25, 1985. With that letter, I transmitted to ASLAB, 
among other things, a letter signed by Mr. Latham and a letter 
signed by Michael D. Robinson of Frost & Company. The letters by 
Mr. Latham and by Mr. Robinson discussed the adjustments to Madison 
Guaranty's net worth as of December 31, 1985 under RAP and GAAP. 
I was generally aware that there were differences between RAP and 
GAAP because new accounting principles had been promulgated and had 
been discussed in the press. However, I did not independently 
review the analyses by Mr. Latham and by Mr. Robinson, nor did I 
discuss their letters with anyone to determine whether they had 
applied the appropriate accounting principles correctly. I did not 
request these letters and I did not speak to anyone at Frost about 
its letter. Instead, I relied entirely on their financial 
expertise. My cover letter simply stated the conclusion that the 
adjustments to net worth were the results of differences between 
RAP and GAAP. I do not recall having any discussions with Mr. 
Latham or others about whether Madison Guaranty was solvent or 
about its financial condition generally. 

On approximately August 27, 1985, a meeting was held with 
ASLAB to discuss the Application. Mr. Latham and I attended on 
behalf of Madison Guaranty, and Ms. Bassett, Mr. Handley and 
perhaps another person attended for ASLAB. Neither Ms. Clinton nor 
anyone else from Rose attended that meeting. At that meeting, 
Ms. Bassett informed us that she would not approve the Application 
until Madison Guaranty demonstrated its ability to meet regulatory 
net worth requirements by year-end. I do not recall any other 
meetings with ASLAB concerning the Application. 
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After the meeting, I prepared a letter responding to 
Ms. Bassett's concerns. I believe the response is in a letter 
dated September 9, 1985, although I have seen a substantially 
similar version of that letter dated August 30, 1985. In that 
letter, I described two transactions proposed by Madison 
Guaranty -- the sale of preferred stock and the sale of limited 
partnership units. The letter was written to explain to 
Ms. Bassett how Madison Guaranty intended to meet the applicable 
regulatory net worth requirements. I do not recall why there are 
minor differences in the August 30 and September 9 drafts of the 
letter. I believe Mr. Latham provided me with the information 
necessary to draft the letter. 

Ms. Bassett responded by letter dated October 17, 1985. 
Rather than authorizing Madison Guaranty to operate a broker-dealer 
subsidiary, Ms. Bassett conditioned the approval on Madison 
Guaranty actually meeting the regulatory net worth requirements by 
year-end. Because neither federal nor state law established net 
worth limitations on the ability of a savings and loan to operate 
a broker-dealer subsidiary, I do not believe the Securities 
Commissioner had the authority or discretion to impose such a 
condition on the Application. To the best of my knowledge, Madison 
Guaranty did not raise additional capital, did not satisfy the net 
worth condition imposed by Ms. Bassett and therefore never operated 
a broker-dealer. 

I have been shown a copy of a letter from Stephen Cuffman, an 
attorney with Cuffman & Cuffman, to John Latham, dated October 9, 
1985. The letter appears to address the proposed preferred stock 
issue by Madison Guaranty. I have not seen that letter before. 

c . Other Matters for Madison Guaranty . 

Mr. Latham told me that Madison Guaranty was considering 
forming a limited partnership and selling limited partnership 
units. I mentioned Madison Guaranty's idea to Mr. Kennedy, who had 
significant experience in such transactions. Mr. Kennedy agreed to 
be available in my absence to answer questions that Madison 
Guaranty might have about the idea. I do not recall any 
significant work on that issue. To my knowledge, Madison Guaranty 
did not sell limited partnership units. 

I have been shown copies of two letters from Pat Jones 
(Heritage) dated August 8, 1985 and August 9, 1985. At the time, 
Ms. Heritage was an assistant to Mr. Latham. Those letters refer 
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to moving the home office of Madison Guaranty, and the August 9 
letter states that Sarah Hawkins should contact me about the 
proposal. I have no recollection of working on a proposal to move 
the home office. The August 9 letter also says that Sarah Hawkins 
should check with me concerning the valuation of directors' stock. 
I do not recall being consulted about that issue either. 

I have been shown a letter from Beverly Watzke to me dated 
June 6, 1985, concerning a real estate * closing in Colorado. I do 
not recall working on a real estate closing in Colorado for Madison 
Guaranty. 

d . Rose's Return of the Retainer Fee . 

I have been shown a copy of an unsigned letter from 
Ms. Clinton to Mr. McDougal and Mr. Latham at Madison Guaranty, 
dated July 14, 1986, terminating the retainer arrangement between 
Madison Guaranty and Rose. Ms. Clinton also returned the balance 
of the retainer fee to Madison Guaranty. The letter says that 
Madison Guaranty had been relying on a number of other law firms to 
provide ongoing representation of Madison Guaranty and that Rose's 
representation had been for isolated matters and had not been 
continuous or significant. That letter is consistent with my 
recollection of the limited work that Rose did for Madison 
Guaranty. I am not surprised that the retainer arrangement with 
Madison Guaranty was terminated because Rose did so little work for 
Madison Guaranty. 

4 . The RTC/Madison Guaranty Lawsuit Acrainst Frost . 

At approximately the time that Rose was contacted about 
representing the RTC/Madison Guaranty against Frost & Company 
("Frost"), Webb Hubbell, then a Rose partner, circulated a 
memorandum asking attorneys in the firm to identify potential 
conflicts of interest. Although I do not have any present 
recollection that the memorandum was circulated in 1989, I have 
seen a copy of the memorandum and believe it was circulated at that 
time . 


At some point in time, I also recall being contacted by Vince 
Foster, also a Rose partner at the time, about potential conflict 
issues involving Madison Guaranty. He explained to me that the 
government was considering retaining Rose to represent it and he 
asked me about the legal work I had done for Madison Guaranty in 
1985. I do not remember whether this discussion involved only the 
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Frosc lawsuit or savings and loan litigation work in general. I 
told Mr. Faster about my assistance to Madison Guaranty in the two 
matters described above. I asked Mr. Foster if he thought there 
was a conflict, and Mr. Foster said that he did not think so but 
would discuss it with the government. Mr. Foster also asked me 
whether Rose had done any other savings and loan work. Mr. Foster 
was always very careful, and he often informed clients about issues 
that were not actual conflicts. I do not recall when this 
conversation occurred, but it was some time before Rose agreed to 
represent the RTC in the Frost litigation. 

After I learned that Rose had been retained by the government 
in the Frost case, I asked Mr. Foster whether he had mentioned the 
prior representation of Madison Guaranty to the government. 
Mr. Foster said that he had discussed the issue with the 
government, but I do not believe he said who he had contacted. 
Mr. Foster told me that the government agreed that Rose's prior 
representation of Madison Guaranty did not pose a conflict of 
interest. Based upon my knowledge of Vince Foster as a careful 
lawyer of high integrity, I accept as true Mr. Foster's statement 
to me that he had discussed this issue with the government. 

5 . Other Matters . 

I have been asked if I know someone named E.J. Massey. I do 
not, although there are a number of Masseys in Arkansas, and 
conceivably I could be related to him or her. 

At the time X represented Madison Guaranty, I do not believe 
that I knew that Seth Ward was Webb Hubbell's father-in-law. I 
also do not believe that I knew Mr. Ward was on the Board of 
Directors of Madison Guaranty. Since doing the 1985 work for 
Madison Guaranty, I have learned Seth Ward is Mr. Hubbell's father- 
in-law . 


6 . Conclusion . 

I believe that Madison retained Rose to work on the preferred 
stock proposal and the broker-dealer proposal because Rose is among 
the best law firms in the region to perform such securities work. 
I doubt that Madison Guaranty hired Rose in an effort to use 
whatever influence Ms. Clinton may have had to impress the Arkansas 
regulators. That is because Madison Guaranty hired Rose only for 
narrow and straightforward securities law issues and used another 
law firm for its ongoing regulatory matters. To my knowledge, Rose 
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did not have any discussions with the regulators about whether 
Madison Guaranty was undercapitalized or solvent, nor did we try to 
persuade the regulators to keep Madison Guaranty open. 

I do not believe that the Arkansas regulators were influenced 
by Ms. Clinton's presence at Rose. In my view, the ASD and the 
ASLAB had little, if any, discretion to deny the requests submitted 
on behalf of Madison Guaranty. Nevertheless, Mr. Handley 
aggressively challenged the Application to operate a broker-dealer 
and raised numerous questions and comments at every turn. When 
ASLAB finally approved the Application, it imposed conditions that 
Madison Guaranty ultimately did not meet. 

The speculation that the work I did for Madison Guaranty 
created a conflict of interest in the Frost litigation is 
unfounded. I do not believe that I submitted to ASLAB any 
financial statements prepared by Frost. Further, I did not 
independently review or analyze Madison Guaranty's financial 
condition, nor did I have the expertise to do so . I do not recall 
ever having dealt with Frost regarding Madison. Instead, I relied 
on the expertise of the employees and accountants of Madison 
Guaranty who prepared its financial statements, and I simply 
transmitted that information to the regulators. 

I have read the foregoing statement consisting of 13 pages 
and it is true and accurate to the best of my knowledge and belief. 
I have initialed each page. 


Signature oi naxer 





Date 
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SECURITIES DEPARTMENT 

'1 CAPfTOL MALL - 48-206 
’ROCK, ARKANSAS 
TELEPHONE 501-371-1011 
May 14, 1985 


Hi l lary Rodham Clinton 
Rose Law Fira 
120 East Fourth Street 
Little Rock, AS. 72201 

l 1 

RE: Authorization and Issuance of a Class of Preferred Stock by 

\ Madison Guaranty (’'Madison") , a Saving* and Loan Association 
\ chartered under the law* of the State of Arkansas 

\ 



Dear Hillary? 

A ey 


I have, reviewed your letter of April 30, 1985, 
authorization and Issuance by Madiaon of a class o 
stock. 


regarding the proposed 
n- voting preferred 


I agree with your analyeie and conclusion of the. question whether 
an Arkansas chartered savings and loan association nay under Arkansas 
law create, authorize end issue a class of preferred stock. Arkansas 
law expressly gives stats chartared associations all the powers given 
regular business corporations under the Arkansas Business Corporation 
Act, Including the power to authorize and issue preferred capital stock. 
Further, there la no expreee prohibition against such action contained 
in the Arkansas laws governing building end loan and savings and loan 
associations. Accordingly, as the Ssvlnge and Loen Supervisor, I concur 
la j 1 1 l r JItpf rhir Mf i 1 f~n 1 i proposed capitalization plan is not 
^Arkansas law. \ 
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UTTIX ROCK. ARKANSAS 7 220* 
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May 23, 1985 


Mr. Jin McDougal 
MAD 13 ON GUARANTY SAVINGS & LOAN 
16nh & Main Screens 
Little Rock, AR 72206 

Dear Jin: 

Enclosed is a letter for your files fro a Beverly 3assett, 
approving the proposed authorization and issuance of a class of non- 
vo ring preferred stock. We appreciate the opportunity to work tor 
you and look forward to continuing success in resolving whatever 
questions arise as you pursue your plan for growth. 

With best regards, I am 

Sincerely yours, 

ll'lc- 

HILLARY [RODHAM CLINTON 




jki 

enclosure 

cc: w/ enclosure: 

Mr. John Latham 
Mr. Rick Massey 
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I vcuic be craisfv:! if ycu wculd cccfir^i fcr me tne 
receipt cf z'r.es e files. 


=es* wishes far a cccc Thanksgiving! 



RS 000331 



INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


TUESDAY, JANUARY 16, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

The Committee met at 10:05 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENTS OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. We are going to make an announcement at this 
time. Senator Sarbanes has been held up in traffic and he has re- 
quested that we delay the meeting. When he arrives he would like 
an opportunity to confer with me, so we will start at 10:35 a.m. in 
deference to the Senator having made this request. I am sorry we 
didn't make the announcement sooner. 

[Recess.] 

The Chairman. The blizzard of 1996 continues to have its im- 
pact, and I don't mean that only because my colleague, Senator 
Sarbanes, was delayed but one of the things we were discussing 
was the requirement for the filing of our Committee's report on 
Whitewater on January 15. As the Resolution calls for, we have 
made every effort to prepare that report, but due to the blizzard 
and other circumstances— Committee scheduling, et cetera — we 
have reached an agreement, and I will propose that we seek unani- 
mous consent to postpone the filing of that report until Monday, 
January 22. So I ask unanimous consent that the Committee agree 
to the filing of that report on January 22. 

Would anybody like to be heard on that? If not, I ask the Clerk 
to record unanimous consent of this Committee for filing the report 
on January 22. 

The Committee has been requesting for a period of time now, 
since the 25th of August, that the White House produce certain 
materials, E-mail in particular, and a copy of a New York Times 
editorial, December 20, 1993, which purportedly contains the Presi- 
dent's handwritten instructions in the margin. 

Now as it relates to the E-mail, we have received a letter from 
the White House Special Counsel, Jane C. Sherburne, in which she 
indicates, basically, a willingness to discuss a methodology of the 
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production of the E-mail. I had made statements previously that I 
believe we are entitled to the E-mails. Indeed, the Committee has 
voted subpoenas for that and for the December 20th, New York 
Times editorial which contains, purportedly, instructions by the 
President in his own handwriting to his Chief of Staff and to Mr. 
Lindsey. 

I would hope that our discussions with Ms. Sherburne will be 
productive so that we can have, in a timely fashion, a schedule for 
the production of the E-mails, and the editorial I just mentioned. 

I also want to acknowledge for the record that the other docu- 
ments that we requested, Mrs. Clinton’s briefing book, was turned 
over last evening to the Committee. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Mr. Chairman, I think the record ought to 
also reflect the fact, as I understand it — I think I am correct in 
this — Counsel for the Committee did review that newspaper edi- 
torial and the President’s handwriting, so the Committee knows 
the substance of what was said. 

If I’m mistaken about that, I would like to be disabused of that 
notion, but I think, as I understand it, Counsel had an opportunity 
to examine that and to copy down, I think, everything that was 
written in the margins. 

Mr. Ben-Veniste. Yes, we did, Senator. 

The Chairman. There still exists a need to produce this docu- 
ment. Indeed, I believe that the American people are entitled to it, 
and there is a question about the written instructions. Having said 
that, the Committee Counsel hopefully will have an opportunity to 
meet with Ms. Sherburne, either during one of the breaks or some- 
time thereafter, hopefully to avoid a continued confrontation or the 
possibility of a confrontation between the Committee and the White 
House. 

I’m going to ask our witnesses to stand for the purpose of taking 
the oath. 

[Whereupon, William H. Kennedy, Attorney, Rose Law Firm, 
Bruce R. Lindsey, Deputy Counsel to the President and Assistant 
to the President, and Neil Eggleston, Partner, Howrey & Simon, 
former Associate Counsel to the President were called as witnesses 
and, having first been duly sworn, were examined and testified as 
follows:] 

The CHAIRMAN. I’m going to ask if any of the witnesses, Mr. Ken- 
nedy, Mr. Lindsey, or Mr. Eggleston, have any statements that 
they would like to make prior to our starting? 

Mr. Kennedy. 

SWORN TESTIMONY OF WILLIAM H. KENNEDY, III 
ATTORNEY, ROSE LAW FIRM 

Mr. Kennedy. I do not, Mr. Chairman. 

The Chairman. Mr. Lindsey. 
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SWORN TESTIMONY OF BRUCE R. LINDSEY 
DEPUTY COUNSEL TO THE PRESIDENT AND 
ASSISTANT TO THE PRESIDENT 

Mr. Lindsey. Mr. Chairman, just for the record, I am Bruce 
Lindsey, Deputy Counsel to the President and Assistant to the 
President. I have no opening statement. 

The Chairman. Mr. Eggleston. 

SWORN TESTIMONY OF W. NEIL EGGLESTON 
PARTNER, HOWREY & SIMON 
FORMER ASSOCIATE COUNSEL TO THE PRESIDENT 

Mr. Eggleston. Mr. Chairman, again, my name is Neil Eggle- 
ston. I was Associate Counsel to the President from about Septem- 
ber 1993 to about September 1994. I am now no longer affiliated 
with the White House. I have no statement, sir. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Mr. Kennedy, on November 5, 1993, you met with Mr. Kendall 
and other individuals at his offices in Williams & Connolly; is that 
correct? 

Mr. Kennedy. It is, Mr. Chertoff. 

Mr. CHERTOFF. Mr. Lindsey, you were at that meeting? 

Mr. Lindsey. Yes, sir. 

Mr. CHERTOFF. Mr. Kennedy, you were at the meeting? 

Mr. Kennedy. I was. 

Mr. Chertoff. Mr. Kennedy, you prepared notes of the meeting 
in your own handwriting? 

Mr. Kennedy. That is correct, Mr. Chertoff. 

Mr. Chertoff. You later typed up those notes yourself; right? 

Mr. Kennedy. That’s correct. 

Mr. Chertoff. And you furnished the handwritten and the typed 
notes to the Committee; right? 

Mr. Kennedy. That is correct. 

Mr. CHERTOFF. You also furnished them to the White House; 
right? 

Mr. Kennedy. That is correct also. 

Mr. Chertoff. Mr. Eggleston, have you had an opportunity to 
look at the notes? 

Mr. Eggleston. I have. 

Mr. Chertoff. Have you looked at the package of material the 
White House prepared to go out in connection with the notes? 

Mr. Eggleston. I have. 

Mr. Chertoff. Mr. Lindsey, same true for you? 

Mr. Lindsey. Yes, sir. 

Mr. Chertoff. Mr. Eggleston, am I correct that at the meeting 
on November 5, one of the subjects of discussion was the investiga- 
tion of David Hale being undertaken by the SBA? 

Mr. Eggleston. Mr. Chertoff, I have read that in the notes. I 
have no reason to think the notes are inaccurate at all in that re- 
spect. I actually don’t remember the various events that were dis- 
cussed during the course of that meeting, but I have no reason to 
think that the notes are not accurate, and I see that that’s reflected 
in the notes. 


248 


Mr. Chertoff. Just to nail it down, Mr. Kennedy, your notes, on 
the second page of your own typing, says, “Asked for records of 
Capital Services Management— SBIC, David Hale — indicted.” Is 
that accurate? 

Mr. Kennedy. Mr. Chertoff, it will be very helpful to me if you 
gave me page references. Are you talking about the typed portion? 

Mr. Chertoff. Right. Page 2 of the typed portion. 

Mr. Kennedy. One second, sir. 

Mr. Chertoff. Very top of the page. 

Mr. Kennedy. I’m getting there. 

Yes, that is correct. 

Mr. Chertoff. Now having established that the subject of the 
SBA investigation of David Hale had come up and the indictment 
of David Hale had come up, Mr. Eggleston, on November 16, you 
called or contacted someone at the Small Business Administration 
to get documents that had been sent to the House of Representa- 
tives; is that correct? 

Mr. Eggleston. That is. I testified about that at great length a 
few weeks ago. 

Mr. Chertoff. And your testimony a few weeks ago is that you 
began by having a conversation with Mr. Spotila, the General 
Counsel, at some point in the morning on November 16th? 

Mr. Eggleston. I don’t mean to quibble with you. I think I 
began by calling someone in the Office of Legislative Affairs. Even- 
tually I had a conversation with Mr. Spotila. 

Mr. Chertoff. That conversation took place around 11 in the 
morning of November 16th; is that correct? 

Mr. Eggleston. I remember it taking place on that date, Mr. 
Chertoff. I can’t tell you that it took place at 11 in the morning. 

Mr. Chertoff. I’m going to show you — and we’ll give you a copy 
of it. There’s a fax transmission sheet to you, November 16, 1993, 
11:20 a.m., to Neil Eggleston from John Spotila; subject, Capital 
Management Services. Does that refresh your memory that, as of 
11:20 a.m., you had had a conversation with Mr. Spotila? 

Mr. Eggleston. I don’t have any reason to dispute the time. 

Mr. Chertoff. Now, you got a press release from Mr. Spotila in 
that initial fax; is that correct? 

Mr. Eggleston. That’s my recollection. 

Mr. Chertoff. Then you wound up calling up Mr. Spotila and 
arranging to go over and pick up the documents that afternoon; is 
that correct? 

Mr. Eggleston. Actually, Mr. Chertoff, could I correct what I 
just said? That is not actually my recollection. I think what I first 
got from Mr. Spotila was the letter from Administrator Bowles to 
Chairman LaFalce. That’s my recollection of the first thing I got 
and that I had gotten, actually, the press release later in the day. 
But with that distinction from what you said yes, I then called Mr. 
Spotila and got the records later in the day. 

Mr. Chertoff. You went over yourself to get the records; is that 
correct? 

Mr. Eggleston. I did. 

Mr. Chertoff. That was in the afternoon at some time? 

Mr. Eggleston. Presumably it was sometime after 11 a.m. 
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Mr. Chertoff. Now, your testimony was, when you were here 
last time, that you did not have any conversations or coordinate 
this with Mr. Lindsey on November 16th? 

Mr. Eggleston. I think my testimony was I didn’t remember 
any conversations with Mr. Lindsey. 

Mr. Chertoff. When you got the attachments, did you show the 
attachments to anybody? 

Mr. EGGLESTON. I believe I did not show the attachments to any- 
one after I got the attachments. 

Mr. Chertoff. Did you discuss the attachments with anybody? 

Mr. Eggleston. I don’t remember. 

Mr. Chertoff. Do you remember talking about them with Mr. 
Nussbaum? 

Mr. Eggleston. I don’t specifically remember. It sure would 
make sense that I would have told them that I got the attach- 
ments. I don’t specifically remember. 

Mr. Chertoff. Did you show the attachments to anyone besides 
Mr. Nussbaum? 

Mr. Eggleston. Actually, that was not the question you asked 
me. I don’t think I showed the attachments to Mr. Nussbaum. 

Mr. Chertoff. Did you show the attachments to anyone besides 
Mr. Nussbaum? 

Mr. Eggleston. I don’t believe that I did. 

Mr. Chertoff. Did you discuss the attachments with anyone be- 
sides Mr. Nussbaum? 

Mr. Eggleston. Last time I was here I was shown a document 
reflecting some communication I apparently had with Mr. Lindsey’s 
secretary regarding the documents. I don’t actually remember that, 
but that’s perfectly possible and I don’t dispute that. 

Mr. Chertoff. Let’s put it up. It’s S 11399. I think it’s in your 
package in front of you. 

Mr. Eggleston. It is probably easier for me to look at it on a 
screen. 

Mr. Chertoff. Well, whichever is easier. We’ll put it up then. 

Mr. Eggleston. I’m sorry, Mr. Chertoff, actually it’s small 
enough, it’s probably easier for me to find it in my pack. 

Mr. Chertoff. We can follow along. “Neil Eggleston said” 

Mr. Eggleston. Let me get it first. Thank you, Mr. Chertoff. I 
have it. 

Mr. Chertoff. “Neil Eggleston said the additional information is 
at SBA and is approximately a foot high. He has a call in to SBA 
to find out if it contains reference to either the President or Hil- 
lary. He can obtain a copy of the documents if it appears necessary 
but does not believe it is problematic.” This is what you just re- 
ferred to? 

Mr. Eggleston. Yes, I was shown this the last time I testified. 

Mr. Chertoff. This is a message received by Mr. Lindsey, pro- 
duced from Mr. Lindsey’s files, that you had left for him. Do you 
have any reason to doubt that? 

Mr. Eggleston. I don’t remember it. I’ve no reason to doubt it. 

Mr. Chertoff. Now having looked at this document, does that 
refresh your memory that, in fact, sometime between your receiv- 
ing the original cover letter by fax from the SBA and your going 
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over to pick up the rest of the documents, you had had a conversa- 
tion with Mr. Lindsey about going over to get the documents? 

Mr. Eggleston. Mr. Chertoff, it does not. In fact, this probably 
leads me to conclude that I never got — let me — if I can give you a 
slightly longer answer, it would make a lot of sense that I would 
have tried to talk to Mr. Lindsey. The reason I was getting these 
documents is that we were concerned that, having been produced 
to Congress, there was an issue about leaks, and I testified to that 
last time. 

Mr. Lindsey at the time was the person who would probably have 
gotten the telephone call if there had been a leak and had been a 
press inquiry to the White House. It is absolutely as logical as it 
can be that I would have attempted to talk to Mr. Lindsey about 
this, because, in fact, that was the notion of what I was doing. 

Mr. Chertoff, I don't remember actually doing it, and this docu- 
ment leads me to conclude that I probably didn’t, and that I com- 
municated with Mr. Lindsey through his secretary, which hap- 
pened fairly frequently because Mr. Lindsey is extremely difficult 
to get in touch with. 

Mr. Chertoff. You went and got the documents; right? 

Mr. Eggleston. I did. 

Mr. Chertoff. Did you communicate with Mr. Lindsey about the 
documents after you got them? 

Mr. Eggleston. I don’t — I don’t believe that I did. 

Mr. Chertoff. Well 

Mr. Eggleston. I am virtually certain that I never showed him 
the documents. 

Mr. Chertoff. I asked you a little bit of a different question. Did 
you communicate with him afterwards, after you had come back 
from picking up the documents at SBA? 

Mr. Eggleston. And I answered it. I don’t recall. I don’t believe 
that I did. I don’t recall. 

Mr. Chertoff. You went over in the afternoon; right? 

Mr. Eggleston. Presumably it was sometime after 11:20 a.m. 

Mr. Chertoff. All right. Because we know you got the first doc- 
ument by fax at 11:20 a.m. and then you went over the same day 
to pick up the documents yourself; right? 

Mr. Eggleston. Mr. Chertoff, I am not disputing you. I don’t 
mean to do this, but I don’t have all these documents, so I have 
no reason to dispute what you just said. But I don’t have these doc- 
uments all in a big pack where I can follow the times and all that, 
so I just can’t do it. I think that that’s probably right, but if you 
asked me 

The Chairman. Mr. Eggleston, he’s not asking you to comment 
on the content of the documents, so don’t go through that. He’s ask- 
ing you whether you picked up the documents in the afternoon. 

Mr. Eggleston. Mr. Chairman 

The Chairman. You went over and picked them up, didn’t you? 

Mr. Eggleston. Mr. Chairman, the only thing I don’t want to do 
is tell him something I don’t remember. He has shown me various 
documents. I have no reason to dispute that it happened in the 
afternoon, but if he’s asking me do I remember, I don’t. And I don’t 
actually — you have shown me a fax sheet. I can’t confirm from that 
that was my first document. 


251 


Mr. Chertoff, I don’t mean to fight with you. I agree that it is 
very likely that the afternoon, based on what I have seen, is when 
I went over. I don’t remember that. 

Mr. Chertoff. I will move it beyond very likely. You will agree 
with me that you got a fax as of around 11:30 a.m. because I’ve 
just shown it to you; right? 

Mr. Eggleston. Yes. 

Mr. Chertoff. I would like to put up a letter dated November 
16th. It says, “hand delivered.” 

The Chairman. You have it in your packet. 

Mr. Chertoff. On Small Business Administration stationery, 
November 16 to Neil Eggleston. “Dear Neil: Enclosed is a copy of 
Erskine’s letter yesterday to Chairman LaFalce with confidential 
attachments.” It is dated November 16. Was this the cover letter 
that came with the package of material you picked up from the 
Small Business Administration? 

Mr. Eggleston. Yes. 

Mr. Chertoff. That helps us nail it down that it was on Novem- 
ber 16th and sometime after 11:30 a.m. that you went over there 
and picked up the documents; correct? You would agree with me, 
that’s 

Mr. EGGLESTON. That definitely appears to be true. 

Mr. Chertoff. When you got back 

Mr. Eggleston. As I have said repeatedly, yes, that absolutely 
appears to be true. 

Mr. Chertoff. When you got back with the attachments, Mr. 
Eggleston, did you call Mr. Lindsey and tell him that you had im- 
portant documents relating to Whitewater to show him? 

Mr. Eggleston. Did I call Mr. Lindsey and tell him that? 

Mr. Chertoff. Yes. 

Mr. Eggleston. I don’t remember calling him. 

Mr. Chertoff. Now let’s put up S 12604. This is from Bruce 
Lindsey’s call list which we received, I think, in the last couple of 
days. I think you have it in front of you. 

Mr. Eggleston. I do. 

Mr. Chertoff. Have you seen this before? 

Mr. Eggleston. Yes. 

Mr. Chertoff. When did you see it? 

Mr. Eggleston. Yesterday. 

Mr. Chertoff. You see where it says — Mr. Lindsey, this is your 
call list; right? 

Mr. Lindsey. That’s correct. 

Mr. Chertoff. Kept by your secretary? 

Mr. Lindsey. Yes, sir. 

Mr. Chertoff. You have a computer program that keeps all of 
your calls and messages recorded? 

Mr. Lindsey. Well, she has to obviously input any information 
into it so there’s no automatic, but anything that she writes down, 
she writes down on these call logs. 

Mr. Chertoff. That’s part of her responsibilities; right? 

Mr. Lindsey. That’s correct. 

Mr. Chertoff. In fact, you rely on her to be accurate in taking 
messages; right? 

Mr. Lindsey. Yes. 
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Mr. Chertoff. It says over here, it is November 16, 1993, 4:58 
p.m. “Important.” Mr. Lindsey, you help us out here. Where it says 
name/agency, Neil Eggleston, that means the person who has left 
the message? 

Mr. Lindsey. That’s correct. 

Mr. Chertoff. That’s you, Mr. Eggleston; correct? 

Mr. Eggleston. Yes, I am Mr. Eggleston. 

Mr. Chertoff. Then it says, “Has some Whitewater documents 
to go over with you. Will come by about 6 p.m.” 

Now, Mr. Eggleston, those Whitewater documents were the docu- 
ments you picked up from the SBA; correct? 

Mr. Eggleston. I think that’s likely true. I don’t know that to 
be true, but it’s that day. 

Mr. Chertoff. So would you agree with me that now that we 
have this message, we can ascertain that when you got back from 
the SBA with the documents, you called Mr. Lindsey up to set up 
an appointment to go over the documents with him? 

Mr. Eggleston. I would say that that’s true from this. I might 
point out that’s not the question you asked me earlier. You asked 
me the question earlier whether I called and spoke to Mr. Lindsey 
and told him I had the documents, and the answer to that question 
is no. 

Mr. Chertoff. I think I asked you whether you communicated 
with him but I don’t want to quibble with you. The point is this: 
You now acknowledge that when you came back with the attach- 
ments from the SBA, you did, in fact, communicate with Mr. 
Lindsey, certainly through his secretary, to tell him you had re- 
ceived Whitewater documents; is that correct? 

Mr. Eggleston. This would definitely make it seem that that’s 
true. As I have said repeatedly, I don’t actually remember that 
happening. This would certainly make it seem as if I had two com- 
munications with his secretary on that day with regard to these 
documents, and that makes a lot of sense. I mean, that’s the reason 
I was getting these. 

I don’t remember, and in fact, I probably never spoke to Mr. 
Lindsey that day. I don’t know what his recollection is about these 
documents. I think that’s right. I think I communicated twice with 
his secretary about it and it makes sense that I would because 
that’s the reason I got them, was in the event of press inquiries. 

Mr. Chertoff. You considered this an important message; right? 
Mr. Eggleston. Yeah. 

Mr. Chertoff. You described these as Whitewater documents, 
even though they came out of the Small Business Administration, 
that dealt with David Hale; right? 

Mr. Eggleston. Mr. Chertoff, you asked me earlier if I was sure 
that this related to these documents and I said that I thought it 
was likely. The only thing that gives me some pause is the use of 
the words “Whitewater documents,” which, you know, this is not 
my word, this is the secretary’s word. And the only reason I wonder 
whether for sure this is it is because it says Whitewater docu- 
ments. 

The Chairman. No, it is for you to say that this is not your word, 
I would have to say seems rather disingenuous. You called, went 
over to pick up documents. This is the recording of a secretary as 
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she took this message down. I mean, now let’s not say that she 
mischaracterized your message. Are you suggesting that? Are you 
suggesting that she mischaracterized this message? 

Mr. Eggleston. No. 

The Chairman. All right. Let’s set the record straight. You have 
done a lot of dancing. 

Mr. Chertoff. You are not suggesting there was some other 
group of Whitewater documents you happened to get on the same 
day that you went over to the SBA to pick up the SBA documents? 

Mr. EGGLESTON. Mr. Chertoff, I’ve told you, I think it was these 
documents. 

Mr. Chertoff. And did you go over around 6 p.m. to see Mr. 
Lindsey? 

Mr. Eggleston. I don’t remember. 

Mr. Chertoff. Did you show him the documents? 

Mr. Eggleston. No. 

Mr. Chertoff. What did you do with them? 

Mr. EGGLESTON. I think I — Mr. Lindsey is very hard to get in 
touch with. I remember and I hope Mr. Lindsey remembers — that 
I never showed him these documents. 

Mr. Chertoff. Well, you had had an E-mail message that you 
had left earlier in the day, asking him whether you wanted to get 
the attachments. We’ve seen that just a few minutes ago; right? 
You left a message for him earlier in the day. We just saw it a cou- 
ple minutes ago, saying there is about a foot high of attachments, 
do you want me to get them; right? 

Mr. Eggleston. Yes. I don’t know that this is an E-mail, but 
yeah. 

Mr. Chertoff. Whatever it is, a message; right? 

Mr. Eggleston. Right. 

Mr. Chertoff. You don’t remember him getting back to you but 
you do remember going to pick up the attachments; right? 

Mr. Eggleston. Yes, I do. 

Mr. Chertoff. You come back with the attachments and leave 
an important message for Mr. Lindsey in which you say you have 
'"Whitewater documents to go over with you. Will come by about 6 
p.m.” Does he get back to you on this message? 

Mr. Eggleston. Mr. Chertoff, I did not, as I recall, I never got 
to him with these documents. I don’t remember whether he got 
back to me himself or through his secretary, but I recollect — and 
again I don’t know what Mr. Lindsey’s recollection is — but I recol- 
lect that I never showed him these documents. 

Mr. Chertoff. So your memory of this is you leave him a mes- 
sage asking whether he wants the attachments, you don’t remem- 
ber if he gets back to you, you go over and get the attachments 
yourself, personally. You come back, you leave him an important 
message saying you have Whitewater documents to go over with 
him. What did you mean by "go over with you?” 

Mr. Eggleston. Mr. Chertoff, I don’t remember leaving this 
message so I can’t tell you what I meant by “go over,” but presum- 
ably to show him the documents that I got from the SBA. 

Mr. Chertoff. Which had to do with David Hale? 

Mr. Eggleston. Yes. 
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Mr. Chertoff. Because you knew it was a matter that he was 
concerned about; right? 

Mr. Eggleston. It’s because, if the press inquiry came in, which 
was the reason I got it, it would in all likelihood have gone to Mr. 
Lindsey. 

Mr. Chertoff. So you wanted him, Mr. Lindsey, to be prepared 
with confidential documents to respond to a press inquiry? 

Mr. Eggleston. I wanted Mr. Lindsey to be able to be ready in 
the event of a press inquiry, in the event of a leak out of Congress, 
I wanted him to be aware of the documents, absolutely. 

Mr. Chertoff. So now that you’ve — it’s important for him to be 
aware of this in case there’s a press inquiry, you leave this mes- 
sage. Do you go by at 6 p.m.? It says, <r Will come by about 6 p.m.” 
Did you come by about 6 p.m.? 

Mr. Eggleston. Mr. Chertoff, I don’t remember. 

Mr. Chertoff, I have to give you a longer answer than this. What 
his secretary — and I think he’ll confirm this — would do, he had an 
open door, you could walk in any time. He was frequently busy. 
You didn’t schedule an appointment with him. He didn’t have, at 
least for someone like me at my level, you didn’t make an appoint- 
ment to meet Mr. Lindsey because Mr. Lindsey spent time with the 
President and he spent time doing a variety of different things that 
were more important than meeting with me. 

So his secretary would be a fulcrum of information on how to get 
in touch with him. And she would say come back at 6 p.m., I think 
he’ll be available by then. You’d go back at 6 p.m., he’d either be 
there or he wouldn’t. 

Mr. Chertoff. But whether at 6 or 7 p.m., here it is, you had 
two discussions with him via the secretary about getting these doc- 
uments. You have gone over personally to pick them up, you don’t 
even send a courier over or messenger. It’s because of concerns 
about press stuff. Whether it’s at 6 p.m. or 6 a.m., when do you 
finally get together to go over the documents? 

Mr. Eggleston. I don’t think I did. I think very shortly after 
this, I learned that the Department of Justice was having difficul- 
ties with the fact that the White House had them, and then I was 
glad that I had never shown them to Mr. Lindsey or anybody else. 

Mr. Chertoff. Several days afterwards that that came up? 

Mr. Eggleston. I think it was not the next day but the following 
day. 

The Chairman. Are you suggesting that you sat on these docu- 
ments for 2 days and that you did not attempt to communicate or 
bring them to Mr. Lindsey? Is that what you’re saying? 

Mr. Eggleston. Yes. 

The Chairman. So you received a message saying this is impor- 
tant, you went over yourself. What was your position? 

Mr. Eggleston. Associate Counsel. 

The Chairman. Associate Counsel of the White House. You went 
over to personally pick these up. Who gave them to you? 

Mr. Eggleston. Mr. Spotila. 

The Chairman. Mr. Spotila. So he gives them to you; right? You 
come back. Of course you don’t remember if it was in the afternoon, 
do you? You come back and you call, and he’s not there, and you 
leave a message with his secretary; right? Saying it’s important; is 
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that true? Was it important that you went over and picked these 
up yourself? 

Mr. Eggleston. The documents 

The Chairman. Why wouldn’t you send a courier over? 

Mr. EGGLESTON. I learned in my conversation with Mr. Spotila 
that the documents had been provided to the House Committee the 
day before. 

The Chairman. Yes. So why didn’t you send a courier over? 

Mr. EGGLESTON. I think I testified before, my best recollection is 
that I went, picked these up either on the way to the Hill or the 
way back to the Hill from some other activity. 

The Chairman. As a normal course of business? You went over 
because these documents were important and because you were 
concerned about press inquiries; right? 

Mr. Eggleston. Yes. 

The Chairman. And you wanted to react to those inquiries as 
they came in; right? 

Mr. Eggleston. Right. 

The Chairman. You wanted Mr. Lindsey to be able to do that; 
is that correct? 

Mr. Eggleston. That’s correct. 

The Chairman. So that’s why you yourself went over and person- 
ally got them; right? 

Mr. Eggleston. Yes. 

The Chairman. Then you brought them back. Now, you have 
them. You call up the secretary. You don’t remember the actual call 
but the records reflect that you called and you left a message, and 
it said important; right? Was it important? It was important at 
that time, wasn’t it? 

Mr. Eggleston. It was important as of the time, of course. 

The Chairman. It was time sensitive, wasn’t it? 

Mr. EGGLESTON. It was less time sensitive by the end of the day 
because evidently there hadn’t been any press calls. It was time 
sensitive as of 5 p.m. 

The Chairman. It was time sensitive as of 4:58 p.m. 

Mr. Eggleston. If there were press calls. If there was no press 
call, it was not. 

The Chairman. Now, you’re not really concerned about the press. 
Something magical at 5 p.m., it’s not important, but you say I’ll get 
these over there at 6 p.m., don’t you? 

Mr. Eggleston. It says that I will come by about 6 p.m., yes. 

The Chairman. I have these documents to go over with you. Is 
that what the message says? 

Mr. Eggleston. That’s what it says. 

The Chairman. To go over. And now, you are going to tell this 
Committee you don’t remember going over or going over the docu- 
ments with him? Somehow it didn’t become important because, 2 
days later, the Justice Department made some announcement? 

Mr. Eggleston. I 

The Chairman. Is that what you expect us to believe? 

Mr. Eggleston. I am telling this Committee that I believe that 
I did not go over these documents with Mr. Lindsey. I don’t know 
what his recollection is, but my recollection is we didn’t. 
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The Chairman. So the records don’t reveal the truth, then? Once 
again, the records aren’t telling the truth? 

Mr. Eggleston. Senator, you’re going to have to draw whatever 
conclusions you want. I’m just telling 

The Chairman. Well, I am drawing a conclusion based on the se- 
quence of events and the importance of going over there and bring- 
ing back the records. You wanted to be able to give Mr. Lindsey 
this information, but you want this Committee to believe that you 
didn’t take the records over there to meet with him or see him. 

Mr. Eggleston. I recall that I did not go over these documents 
with Mr. Lindsey. That is my recollection. 

Mr. Chertoff. Mr. Lindsey, you got this message. Let me ask 
the question a different way. It is your regular routine to look at 
your messages? 

Mr. Lindsey. I am not sure I could testify truthfully that that’s 
the case. If you will notice, this is page 11 of my telephone records 
that day. That means that — I don’t know how many pages there 
were after 11. I’ve seen some of my days when I had 20 to 22 pages 
worth of telephone messages. At some point I try to look at my 
messages. Whether or not between 4:58 and 6 p.m. on a day I 
would look at telephone messages, I do not know. 

I can tell you that, as I testified last time, I do not believe that 
I ever saw any of the SBA documents. For the first time I have 
seen an index of the SBA documents, and the only one that I think 
I have ever seen listed in the index is the indictment, which I re- 
ceived not from Mr. Eggleston or through the SBA, but through 
Little Rock. 

Mr. Chertoff. So what we have here are faxes going back and 
forth with the SBA. Mr. Eggleston, whether you’re on your way to 
the Hill or not, you personally stop to pick up the documents, not 
simply send someone else to do it. You get back and then you call 
or you reach out, communicate with Mr. Lindsey, and say you have 
an important message for him, you have to go over the Whitewater 
documents, you’re prepared to come over yourself in an hour, and 
then it stops and everybody loses interest in it. Is that basically 
what you’re telling us has happened here? It just stops at 6 p.m.? 
Nothing happens? After all the rush to get the documents, to leave 
an important message for Mr. Lindsey, you just let it drop? 

Mr. Eggleston. Well, Mr. Chertoff, I don’t remember whether I 
went over at 6 p.m. with the documents or not to see Mr. Lindsey. 

Mr. Chertoff. You might have gone over? 

Mr. Eggleston. I could have. I know I did not show him the doc- 
uments. That I know, because — and I’ll tell you why I know. The 
reason is that this became an issue within a very few days. This 
became an issue with — because of the call from the SBA regarding 
the Department of Justice, so unlike a lot of things I’m asked to 
testify about that really don’t have any impact in my mind, this 
particular matter became a problem very quickly. 

Let me just finish my answer if I could, and then you can do 
whatever you want to do. 

I mean, this became a problem for me within a very short time 
after Tuesday, November 16. And I remember thinking to myself, 
I am glad I never showed anybody these documents because if 
there’s a problem, at least I’m the only person who has seen them. 
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That is the reason — I mean, unlike a lot of questions you could ask 
me about things that happened 2 Y 2 years ago that I frankly 
wouldn’t remember very clearly, just as I don’t remember the de- 
tails of all these calls and message logs, I remember thinking to 
myself at the time, thank heavens I’m the only person who saw 
them, and it’s because it became a problem within 2 days of the 
16th. So that’s my recollection. 

Mr. Chertoff. In fact, in December you were interviewed by the 
FBI because they investigated this; right? 

Mr. Eggleston. Yes. 

Mr. Chertoff. Did you tell the FBI that you had attempted to 
communicate with Mr. Lindsey to go over the documents with him? 

Mr. Eggleston. I don’t remember. I don’t remember — I don’t re- 
member communicating with Mr. Lindsey about this, and I think 
the reason I don’t remember it is that I never got to him. It’s be- 
cause, it looks to me, as if what I did was communicate with Mr. 
Lindsey through his secretary. 

Mr. Chertoff. Mr. Lindsey, did the FBI interview you in Decem- 
ber about this? 

Mr. Lindsey. No, sir, I don’t believe so. 

Mr. Chertoff. Do you know whether the FBI got this message 
indicating that Mr. Eggleston had an important matter for you to 
discuss about the Whitewater documents? 

Mr. Lindsey. I have no idea. 

Mr. CHERTOFF. You don’t know whether the FBI got this in De- 
cember, do you? 

Mr. Lindsey. I have no idea, no. 

Mr. Chertoff. Mr. Eggleston, did the FBI show you this docu- 
ment when they interviewed you? 

Mr. Eggleston. No. 

Mr. Chertoff. You don’t know that they had it either? 

Mr. Eggleston. I don’t know. 

Mr. Chertoff. Since we are talking about matters that you re- 
member, it relates to documents in Vince Foster’s office, I’m going 
to show you a letter of April 6, 1994, signed by you, to the General 
Accounting Office. You have it in your package. It’s 2 pages. It’s a 
cover letter and it’s a series of responses to GAO questions for Mrs. 
Clinton relating to the handling of the Travel Office matter. Is that 
your signature on the bottom of the cover page? 

Mr. Eggleston. I’m sorry, Mr. Chertoff, I haven’t found it yet. 

Mr. Chertoff. It’s at the end of the Watkins’ memo. 

Mr. Eggleston. I’m sorry, since I was looking, Mr. Chertoff, I 
didn’t listen to your question. 

Mr. Chertoff. I will give you the question again. Is that your 
signature on the bottom of the page? 

Mr. Eggleston. Yes. 

Mr. Chertoff. It says, “Attached please find written responses 
to the questions that GAO posed to Mrs. Clinton.” Is that right? 

Mr. Eggleston. Correct. 

Mr. Chertoff. You enclose a sheet of paper that is entitled, “Re- 
sponses to GAO questions for Mrs. Clinton.” Right? 

Mr. Eggleston. I did. 

Mr. Chertoff. Now this was a response to questions that were 
contained on a page which I think is also in your package, right 
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before what I have just shown you, that was a list of 5 questions 
that General Accounting Office posed to Mrs. Clinton about the 
Travel Office firings; is that right? 

Mr. EGGLESTON. Correct. I remember doing this. 

Mr. Chertoff. And the GAO is what? 

Mr. Eggleston. GAO is the General Accounting Office, which is 
an arm of Congress. 

Mr. Chertoff. It’s the investigative arm of Congress; correct? 

Mr. Eggleston. It does audits. It’s mostly an auditing agency. 

Mr. Chertoff. Auditing meaning they review Government oper- 
ations for mismanagement or impropriety; right? 

Mr. Eggleston. And lots of other things. 

Mr. Chertoff. You understood there was an investigation here 
about the handling of the Travel Office matter and the manner in 
which employees were discharged; is that correct? 

Mr. Eggleston. Yes. 

Mr. CHERTOFF. You knew it was an official investigation? 

Mr. Eggleston. I knew it was an investigation that the General 
Accounting Office was conducting. 

Mr. Chertoff. An official Government agency; correct? It wasn’t 
a press inquiry. It was from an official Government agency? 

Mr. Eggleston. It was from the General Accounting Office, sure. 

Mr. Chertoff. You were assigned to handle this with Mrs. Clin- 
ton; is that correct? 

Mr. Eggleston. Get the answers to the questions? 

Mr. Chertoff. Yes. 

Mr. Eggleston. Yes. 

Mr. Chertoff. You sat down with her? 

Mr. Eggleston. I did. 

Mr. Chertoff. You showed her the questions? 

Mr. Eggleston. I did. 

Mr. Chertoff. She gave you the answers? 

Mr. Eggleston. She did. 

Mr. Chertoff. She told you orally what the answers were? 

Mr. Eggleston. She did. 

Mr. Chertoff. Did you have a back-and-forth discussion about 
how to characterize the answers, or how to write them? 

Mr. Eggleston. At the time 

Mr. Chertoff. The first time you met with her on this. 

Mr. Eggleston. I think at the time that we first met about it, 
she answered the questions but we didn’t talk about the language, 
how I would answer them. 

Mr. Chertoff. Well, did you give her the questions in advance? 

Mr. EGGLESTON. I don’t remember whether I gave them in ad- 
vance or brought them to the meeting, but we discussed the actual 
questions that are on the document that you have shown me at the 
meeting. 

Mr. Chertoff. She orally gave you answers? 

Mr. Eggleston. Yes. 

Mr. Chertoff. You wrote them down on a yellow pad or some- 
thing? 

Mr. Eggleston. Presumably. 

Mr. Chertoff. Did you have a back-and-forth with her on that 
occasion about what the answers were going to be? 
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Mr. Eggleston. We talked about the answers, yes. 

Mr. CHERTOFF. Did you discuss how to phrase the answers? 

Mr. EGGLESTON. We discussed what the answers would be. I 
don’t know whether at that time we went through the actual words 
that were going to be put down on the paper, but I asked her ques- 
tions and got — I asked her these questions and got her answers. 

Senator SARBANES. Mr. Chairman, are we going to get into 
Travelgate? 

The Chairman. No, but I’m going to give Counsel 

Senator Sarbanes. Well, I thought Mr. Clinger was doing that 
tomorrow? 

The Chairman. I will allow Counsel to develop this line for sev- 
eral minutes but we’re not getting into that. Go ahead. 

Senator SARBANES. What are we doing if we’re not getting into 
Travelgate? 

The Chairman. We are not but I will allow him to pursue this 
line of questioning. It goes to what Mr. Eggleston does, what he 
doesn’t do, what he remembers and doesn’t. We’re going to pursue 
it. Go ahead. 

Mr. CHERTOFF. When you sat down with Mrs. Clinton to do this, 
did you have a general discussion with her about what the GAO 
is investigating? 

Mr. Eggleston. I don’t specifically remember. I’m sure I told her 
these are the questions that we’ve received from the GAO. That’s 
more detail than I remember, but I don’t have any recollection that 
she didn’t know that the GAO was doing an investigation into the 
Travel Office. There had been a fair amount in the newspapers 
about it. 

Mr. CHERTOFF. Was there any other lawyer from the White 
House Counsel’s Office who was advising Mrs. Clinton on how to 
respond to the questions? 

Mr. Eggleston. I’m the only one that I know of. If someone else 
talked to her about the answers I don’t know about it. 

Mr. CHERTOFF. As far as you know, that was your job, to deal 
with the issue of her answers to GAO questions; right? 

Mr. Eggleston. Yes, yeah. 

Mr. CHERTOFF. Now, you come in and you explain to her what 
this investigation is about, Mr. Eggleston? 

Mr. Eggleston. I’m sorry, Mr. Chertoff? 

Mr. CHERTOFF. Did you have any discussion with her about what 
the investigation was about? 

Mr. Eggleston. Mr. Chertoff, I don’t really remember, but you 
are talking as if this would be the first time she would have heard 
of it. This was a matter that had been in the press by April 1994, 
repeatedly. 

Mr. Chertoff. It was the first time you were talking to her 
about it; right? 

Mr. Eggleston. Correct, but I certainly didn’t think I was telling 
her for the first time that the GAO was doing an investigation into 
the Travel Office. 

Mr. CHERTOFF. When you get your answers on your yellow pad, 
you write them down, go back and get them typed up? 

Mr. Eggleston. Well, I typed them. 

Mr. Chertoff. Yourself? 
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Mr. Eggleston. Yes. 

Mr. Chertoff. Did you submit the typed answers back to her? 
Mr. Eggleston. Yes. 

Mr. Chertoff. What did she do? 

Mr. Eggleston. She called me. 

Mr. Chertoff. And she called you in for a meeting? 

Mr. Eggleston. No, I think — I think I met with her one time. 
It’s possible I met with her more than once but I remember meet- 
ing with her at least once and talking with her once on the phone 
after she had gotten the message. 

Mr. Chertoff. After getting the typed-up version she spoke to 
you on the telephone? 

Mr. Eggleston. Yes. 

Mr. Chertoff. What did she say? 

Mr. Eggleston. I think she basically said that the answers were 
fine and I was authorized to submit them to the General Account- 
ing Office. 

Mr. Chertoff. Did she make any changes in the answers? 

Mr. EGGLESTON. I don’t remember that she did. 

Mr. Chertoff. Are you quite certain — this is an important ques- 
tion, Mr. Eggleston. Are you certain that the answers that you sub- 
mitted to the White House that are contained 

Mr. Eggleston. I’m sorry, submitted to the GAO? 

Mr. Chertoff. I’m sorry, to the GAO that are contained on the 
document marked “Responses to GAO questions for Mrs. Clinton,” 
are you certain that those answers which you submitted had been 
reviewed and approved by Mrs. Clinton? 

Mr. EGGLESTON. Yes. I mean, I don’t mean to be corny here, un- 
less you haven’t shown me the ones — if you got these from the 
GAO, then these — the ones I submitted to the GAO were approved 
by Mrs. Clinton. 

Mr. Chertoff. That was no trick question. That’s what I wanted 
to find out. 

Mr. Eggleston. You identified it as so important I wanted to be 
careful in my answer. 

The Chairman. It’s no trick question. That’s what we got from 
the GAO. 

Mr. CHERTOFF. What you sent in was exactly what she had re- 
viewed and authorized by her to send in as her answers; is that 
correct? 

Mr. Eggleston. Yes. I sent these in — I did not — I sent these in 
after getting approval from her that these were her answers. 

The Chairman. Senator Sarbanes. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. Thank you. 

Mr. Eggleston, in view of the importance that has been placed on 
getting the notes of the November 5th meeting and all of the back- 
ground about these hearings today, I would like to ask you some 
questions about that meeting, if I may. 

At the November 5th meeting, did anyone direct you to attempt 
to obtain any records or documents from any other Government 
agency, including the Small Business Administration? 

Mr. Eggleston. No. 
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Mr. Ben-Veniste. The request that was made by Representative 
LaFalce to the Small Business Administration regarding Capital 
Management Services was made prior to the November 5th meet- 
ing that you have described; is that so? 

Mr. EGGLESTON. Mr. Ben-Veniste, I think the first— I don’t know 
that I know when the request was made. I think that the first time 
that I would 'have known anything about it was November 6 or 
later, because — which would be the day after this meeting, because 
I think that it was reported in The Washington Post on Saturday, 
November 6 that the request had been made, and I don’t think I 
had any other knowledge of it. 

Mr. BEN-VENISTE. You don’t know whether you had any knowl- 
edge as you sit here now, but do you accept the possibility that 
since the request by Representative LaFalce was made, according 
to The Washington Post story of November 6, on November 4, the 
day before your meeting, that it may have been the subject of a 
passing commentary at the meeting? 

Mr. Eggleston. I don’t remember that — Mr. Ben-Veniste, I don’t 
remember that the request from Chairman LaFalce was discussed 
at the meeting. I just don’t remember that. By that time in the 
press there had — Mr. Hale had been indicted in late September, 
there was a lot of press activity and issues regarding Judge Hale 
that had been in the press by November 5. I don’t actually remem- 
ber, and maybe Mr. Kennedy does, but I don’t remember anybody 
discussing the LaFalce request at the November 5th meeting. 

Mr. Ben-Veniste. Well, whether or not you recall it, I’m now 
putting into context the events that occurred prior to this meeting. 
And of course, we have covered all of this in prior hearings of this 
Committee to some extent. But the chronology of events is that on 
November 4, Congressman LaFalce makes the request. You have a 
meeting on November 5. November 6 there’s a news story about it, 
about the LaFalce request. On the 16th you received documents. 

Now putting aside your very precise answers to the questions 
that were put to you by my colleague, Mr. Chertoff, let’s try to just 
talk in a nonlawyerly way about this for a moment. You antici- 
pated, if I understand your testimony, that there might be a press 
inquiry that day? 

Mr. Eggleston. November 16th? 

Mr. Ben-Veniste. Right. 

Mr. Eggleston. Yes. 

Mr. Ben-Veniste. And therefore you wanted to give Mr. Lindsey 
some notice that you had received some documents; correct? 

Mr. Eggleston. Yes, I think I did. 

Mr. Ben-Veniste. Now at some point you had the opportunity to 
look at those documents. Do you remember when? 

Mr. EGGLESTON. Sometime during the day on the 16th. 

The Chairman. Possibly 

Mr. Ben-Veniste. Possibly after you had left a message for Mr. 
Lindsey? 

Mr. Eggleston. Possibly. 

Mr. Ben-Veniste. We covered in a hearing some weeks ago the 
substance of the material that you had received. It was the subject 
of testimony from, as I recall, Mr. Spotila, Mr. Foren, and then we 
read some testimony regarding the Department of Justice take on 
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these documents. And my recollection is that these documents were 
in all respects unremarkable; is that correct? 

Mr. Eggleston. My recollection is that Mr. Spotila and Mr. 
Teckler, who was the career SB A official, both testified that they 
were routine, unremarkable background documents and not sen- 
sitive. 

Mr. Ben-Veniste. So that all this discussion and questioning in 
great detail about whether you left a message for Mr. Lindsey and 
how it could be that you didn’t show these documents to him be- 
cause the message said on it important, and so forth and so on, in 
the context of what this material turned out to be, was that any- 
thing significant in your mind that you didn’t show it to Mr. 
Lindsey, other than the fact that you didn’t show it to him? 

Mr. Eggleston. No. 

Mr. Ben-Veniste. We had testimony from Mr. Spotila and Mr. 
Foren and Mr. Teckler, I believe, that before the SBA released the 
documents to Congressman LaFalce, they self-censored them, they 
went through them to make sure that they were not releasing any 
documents that were sensitive in any way. Do you recall that? 

Mr. Eggleston. I do. 

Mr. Ben-Veniste. So both your analysis of the documents when 
you looked at them, the testimony of all of the Small Business Ad- 
ministration officials who put the package together, and indeed the 
testimony of the Department of Justice career people who asked 
you to return them, was that in all respects these documents were 
not sensitive, they were not remarkable, there were no smoking 
guns, there was no advantage to be gained by looking at them, and 
indeed the SBA and Justice Department investigations were in no 
way affected, much less impeded, by the fact that they had been 
turned over to you for that period of time; is that correct? 

Mr. EGGLESTON. I think that’s right. I think if I was going back 
to see Mr. Lindsey, and particularly given the first note I was 
shown by Mr. Chertoff, it was probably to confirm to him that 
there was nothing particularly sensitive or interesting in the docu- 
ments. 

Mr. Ben-Veniste. And the testimony 

The Chairman. You were saying there was nothing interesting 
in those documents? 

Mr. Lindsey. I saw nothing interesting in the documents 

The Chairman. You went through all of them? 

Mr. Eggleston. Yes. 

The Chairman. What about Susan McDougal wasn’t Master 
Marketing important? 

Mr. Eggleston. Mr. Chairman, I don’t remember the details of 
the documents. I remember concluding 

The Chairman. You know Susan McDougal was a partner, didn’t 
you, of the Clintons? 

Mr. Eggleston. I knew that Susan McDougal was a partner. 

The Chairman. You weren’t concerned whether an illegal loan 
had been made, facilitated by Mr. Hale? And I’m going to ask the 
time be put back on my — on the Minority’s side. You weren’t con- 
cerned about that and that issue never came up? 

Mr. EGGLESTON. Mr. Chairman, I don’t think anything in these 
documents indicated that Mrs. McDougal had made an illegal loan 
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facilitated by anyone so these documents — I knew the issue existed 
but 

The Chairman. You knew the issue existed? 

Mr. Eggleston. Of course. 

The Chairman. You were concerned about that? 

Mr. Eggleston. This was one of the allegations that was in the 
newspaper by then. But the question I think Mr. Ben-Veniste 
asked me was whether these documents had any impact on that, 
and my recollection is they were not, and I think that Mr. Spotila, 
Mr. Teckler, Mr. Foren, and I think some depositions from Depart- 
ment of Justice people all came to the same conclusion. 

The Chairman. OK. 

Mr. Ben-Veniste. If I may, Mr. Chairman, simply remind the 
Committee of the testimony of the Department of Justice career 
people who looked at this. George Allen Carver, who testified on 
October 17, 1995, at page 80: 

Question: Did you ever learn the circumstances under which these documents 
were transmitted to the White House, and what happened? 

Answer: My impression was it was totally innocent. And you had White House 
staff, who were interested in tracking what was going on on the Hill, for — because 
it concerned the White House. So, that when a request for documents went over to 
the Small Business Administration, they wanted a set of that documents and that 
a set of those documents was prepared. 

Then, Irvin Nathan testified, and he was the deputy to Phillip 
Heymann who was the Deputy Attorney General, at page 97 of his 
testimony: 

Question: Did you ever come across any evidence that might have led you to feel 
that there was an improper motive in the White House’s request for the documents? 

Answer: No. Mr. Eggleston’s explanation was reasonable and sensible and I ac- 
cepted it fully and had no reason to doubt it. 

Let me go on to the other points regarding the November 5th 
meeting. At that meeting, did anyone employed by the Government 
transmit to Mr. Kendall, or anyone not employed by the Govern- 
ment, any information of a confidential nature which had been at- 
tained from any Government agency? 

Mr. Eggleston. Not that I know of. 

Mr. Ben-Veniste. You certainly did not? 

Mr. EGGLESTON. I certainly did not. 

Mr. Ben-Veniste. At the time of the November 5th meeting, I 
believe you had stated that there had been a great deal of informa- 
tion in the press. Can you briefly summarize the nature of that in- 
formation? 

Mr. Eggleston. By November 5th, as I recall, the following is- 
sues were well in the press. Mr. Hale had been indicted down in 
Arkansas in late September, and there were a series of articles in 
the Arkansas papers about that indictment, including some of his 
allegations. 

The Washington area and The New York Times stories began, I 
think, on October 30th, and there were stories October 30th and 
then by The New York Times and the AP and The Washington 
Post and The Washington Times, divulging nearly, as I recall, all 
the issues reflected in Mr. Kennedy’s notes, including issues about 
campaign contributions, issues about McDougal, the entire issue 
related to Whitewater and whether or not the amount of the in- 
vestment and all that was reappearing again, as I recall, and of 
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course had been the subject of substantial press attention during 
the campaign in March, April 1992. 

My general recollection is that by the 5th, there had been 4 or 
5 continuous days of one or two stories in all the major papers, 
dealing with most of these issues. It was really — in some ways, it 
was the reason for the meeting. 

Mr. Ben-Veniste. You’ve already testified that no one requested 
that anyone prospectively go out and obtain any information for 
transmittal to Mr. Kendall. Let me ask you, in your understanding, 
what was the purpose of the meeting? 

Mr. Eggleston. Mr. Ben-Veniste, by November 5, 1993, what 
had been made public essentially was that there was a criminal in- 
vestigation, and that aspects of it touched on the President and the 
First Lady, not that they were subjects, not that they were targets 
but that they were somehow involved. 

It became important, and I remember talking about this with 
Mr. Nussbaum, it became important to us that we make sure, we 
and the White House make sure that we are doing the appropriate 
role and that there are things that we can’t do. And the purpose 
of this meeting was, and I remember, the purpose of this meeting 
was to make sure that the President and First Lady had private 
counsel who would do the kinds of things that private counsel can 
do in connection with these kinds of matters, and there are lots of 
things that we as Government officials can’t do. And we in the 
White House would do the things that were appropriate for Gov- 
ernment officials to do, who are working at the White House. But 
my recollection is that the purpose of this meeting was to insure 
that everybody had on the right hat. Because by November 5th, it 
was plain that this was going to be a problem that was going to 
require private counsel by the President and the First Lady. 

So that, to me, was the first goal and the first reason to have 
the meeting. The second then was to bring private counsel up to 
speed on what the facts were. And the people at the meeting who 
essentially knew or had some knowledge of what the facts were, 
were Mr. Lyons who had done some work on the issue during the 
1992 campaign, Mr. Lindsey who had known the President for a 
substantial period of time, and to some extent Mr. Kennedy. At the 
time, I had some little information about this. I guess I was learn- 
ing as well. 

Mr. Ben-Veniste. You mentioned a division of labor, and that 
there were going to have to be different hats worn on a prospective 
basis in dealing with these issues. With respect to press inquiries, 
was there a clear demarcation of when it would be that Mr. Ken- 
dall would handle a press inquiry and when the White House 
would handle a press inquiry? 

Mr. Eggleston. I don’t remember that we did a real clear de- 
marcation. I think it was our view that it was perfectly appropriate 
for White House officials to continue to respond to press inquiries. 
Because of the nature of the White House, those kinds of questions 
get thrown at the President at photo ops when he gets off Air Force 
One and the like and we couldn’t essentially or — probably not Air 
Force One, probably off the helicopter — but that we couldn’t have 
the White House out responding to the issues and there were other 
issues that Mr. Kendall would be responding to. 
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I don’t remember a real clear demarcation but I do remember be- 
lieving it was perfectly appropriate for the White House to continue 
to respond to those questions. 

Mr. Ben-Veniste. Were there other areas where there was no 
clean and obvious demarcation, on a going forward basis, that the 
White House would be completely out of it, and Kendall would as- 
sume authority and responsibility? 

Mr. EGGLESTON. Well, to the extent there were going to be con- 
tacts with law enforcement officials, for example, I mean, that 
would be an area — it was one of the reasons that we needed — not 
we, the President and the First Lady needed private counsel. That 
is something that the White House really was just not going to do, 
and couldn’t do things like calling up prosecutors and calling up 
the Department of Justice and saying what’s the status, what’s 
going on, how is this happening? 

Those were the kinds of functions that Government officials 
working in the White House really, I thought, could not perform, 
so that’s an area. Another area was some level of fact development. 
I thought fact development, we thought some level of fact develop- 
ment was not appropriate for the White House to do for a variety 
of reasons, not only inappropriateness but if the White House were 
to start contacting witnesses, we would start reading back in the 
paper that someone from the White House had called someone in 
Arkansas to talk to them about various issues. So that was an area 
probably that Mr. Kendall was going to focus more on, although 
there was some knowledge about some of these facts within the 
White House, and obviously we weren’t going to close our eyes to 
the knowledge in the White House. When I say that, I principally 
mean Mr. Lindsey who had been involved in that issue for quite 
some time. 

Mr. Ben-Veniste. If I understand your testimony, there were 
some areas that were more clearly those which would be arrogated 
to Mr. Kendall and private attorneys, and there were others that 
were not so clear. And I take it there were some understanding 
that you would have to continue to communicate with one another, 
that is the White House lawyers and Mr. Kendall and his team of 
lawyers, as issues arose on a going forward basis, to make sure 
that something didn’t fall between the cracks, and that a matter 
was being handled in the most appropriate way possible. 

Mr. Eggleston. I think that’s absolutely accurate. I think we 
anticipated that that would be sort of a first communication, but 
that as, over time, there would be the need for additional commu- 
nications between Counsel’s Office and Mr. Kendall, as each are 
appropriately performing their own function in this matter. 

Mr. Ben-Veniste. Of the people in the room that day, how many 
had you known previously? 

Mr. Eggleston. Previous to that day? 

Mr. Ben-Veniste. Yes. 

Mr. Eggleston. Well, I knew Mr. Kendall because he is a Wash- 
ington lawyer and I know him from being around. I obviously knew 
all the White House people prior to that day. I don’t believe that 
I had met Mr. Lyons before. And Mr. Engstrom, I am fairly con- 
fident I had not met before. 
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Mr. Ben-Veniste. And had you worked with Mr. Kendall on any 
matter prior to that day, other than generally knowing who he 
was? 

Mr. EGGLESTON. I don't think I had worked on a particular mat- 
ter with him that I remember right now. I know him from being 
a Washington lawyer, him being a Washington lawyer, and from 
his prior employment actually. 

Mr. Ben-Veniste. Now much has been made of the line in the 
notes, and I am referring to S 12534. If you would have that page 
in front of you, please. 

Mr. Eggleston. Is that the typewritten version? 

Mr. Ben-Veniste. Yes, it is. You have that handy? 

Mr. Eggleston. I do, sir. 

Mr. Ben-Veniste. Where it says, “Vacuum,” and then, “Rose Law 
files.” Let me ask you very directly because this is an important 
question. Was there any discussion about removing, or destroying, 
or obliterating, or otherwise making unavailable any files that 
were believed to be in existence at the Rose Law Firm during that 
meeting? 

Mr. Eggleston. Absolutely not. 

Mr. Ben-Veniste. Your prior background was as a Federal pros- 
ecutor; is that correct? 

Mr. Eggleston. That’s correct. 

Mr. Ben-Veniste. Would you have tolerated any such discussion 
had such discussion arisen? 

Mr. Eggleston. I would not have. 

Mr. Ben-Veniste. Did you have any reason to believe at the 
point in that meeting that there were any files in the Rose Law 
Firm that were in any way the subject of interest or controversy 
at that time? 

Mr. Eggleston. I don’t think I had it as to any particular files, 
no. But I want to emphasize, as clearly as I can, there was abso- 
lutely no discussion at that meeting of anybody destroying any 
files. I would not have tolerated it, Mr. Kendall wouldn’t have tol- 
erated it. I had known Mr. Nussbaum for a period of time before 
that. He would not have tolerated that. That conversation did not 
occur at this meeting. 

Mr. Ben-Veniste. Mr. Kennedy, let me ask you to look at those 
notes, and look at your handwritten notes, which are at page 
S 12523. 

Mr. Kennedy. Yes, sir. 

Mr. Ben-Veniste. I feel confident I am not asking you this ques- 
tion for the first time. What did you mean, to the best of your recol- 
lection, when you wrote this note — “Vacuum,” space, “Rose Law 
files”? 

Mr. Kennedy. We were referring to at the meeting that there 
was an information vacuum, that when you tried to get your arms 
around Whitewater, in this case referring to the real estate invest- 
ment, it is impossible to do. The records were a shambles. I had 
personal knowledge of that. You are dealing with an information 
vacuum. 

The Rose Law files, as they related to Whitewater documents, 
would — if you had gotten your hands on them, they would not have 
meant anything to you because of the condition of the records. 


267 


Mr. Ben-Veniste. Let me ask you very directly the same ques- 
tion I asked Mr. Eggleston. Did you or anybody at that meeting 
suggest in any way, shape or form that files then existing at the 
Rose Law Firm should be destroyed or hidden or otherwise made 
unavailable? 

Mr. Kennedy. Absolutely not. And I don’t have a prosecutorial 
background but I wouldn’t have tolerated it either. 

Mr. Ben-Veniste. Now let me go on in the notes. At page 12535 
of the typed notes — in fact, let me back up because I do want to 
cover this area about Mr. Foster’s suicide. I guess that would be 
on the first page of the typed notes. I will probably get a thousand 
more preprinted postcards for asking you the question. But, again, 
the notation with respect to Mr. Foster on the bottom of page 
12529, it says, “July 20th: FBI issued subpoena and took records 
of municipal judge named Hale.” Do you know who imparted that 
information? 

Mr. Kennedy. It had been in the press. 

Mr. Ben-Veniste. OK. Now it is inaccurate in a couple of ways. 

Mr. Kennedy. That’s correct. 

Mr. Ben-Veniste. Do you now know why it is inaccurate? 

Mr. Kennedy. Well, the records that were taken were not of 
David Hale as a municipal judge but were instead the records of 
Capital Services Management, which is an SBIC that David Hale 
owned and operated. 

Mr. Ben-Veniste. Indeed the FBI didn’t issue a subpoena, they 
are not in the business of issuing subpoenas, they applied for a 
search warrant that day, and obtained a search warrant which was 
not executed — that means it wasn’t served — and the search was not 
conducted until the next day, the day after Mr. Foster’s death. 

Mr. Kennedy. That’s correct. 

Mr. Ben-Veniste. So while there was speculation because of the 
coincidence of these two events, in fact, because Mr. Hale was 
caught flatfooted by the FBI on the 21st, the presumption is that 
no one, including Mr. Hale, had any prior knowledge that he was 
going to be the subject of a search that would occur on the next 
day, and by that time, of course, Mr. Foster had committed suicide. 

So you are reporting here, I take it, on the coincidence between 
the dates of the Hale search warrant and Mr. Foster’s death as 
being reported in the press? 

Mr. Kennedy. That is correct, Mr. Ben-Veniste. 

Mr. Ben-Veniste. And then on the following line, which is per- 
haps provocative if you don’t have all of this in context, is the word 
“Factor.” What did you mean by that? 

Mr. Kennedy. Simply that the coincidence had become a factor 
in all of the intense speculation surrounding Vince’s suicide. 

Mr. Ben-Veniste. Let me ask you about information contained 
on page S 12535 of the typed notes, where it says, “Could be that 
JGT is target of RTC referral.” Do you see that? 

Mr. Kennedy. Yes, Mr. Ben-Veniste. 

Mr. Ben-Veniste. Let me direct this question to Mr. Lindsey. If 
you could take a look at that note. Do you recall how you came to 
learn that information as of November 5? 
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Mr. Lindsey. Yes, sir. I believe in the October 14th meeting that 
we had with certain people from the Treasury Department, that 
they indicated that Jeff Gerth had indicated that to them. 

Mr. Ben-Veniste. So that Jeff Gerth, again being the reporter 
from The New York Times, who according to testimony received by 
this Committee, had spent the days talking to David Hale, had ap- 
parently called Mr. DeVore, was it, at the Treasury Department? 

Mr. Lindsey. Yes, sir, Jack DeVore. 

Mr. Ben-Veniste. And had provided that information to Mr. 
DeVore. Did you regard that as some confidential or proprietary or 
sensitive information of the Treasury Department? 

Mr. LINDSEY. No, sir, I did not. In fact, a memo I wrote after the 
October 14th meeting, which this Committee has had and which 
we have had hearings about, clearly states in the second para- 
graph, “Gerth,” meaning again Jeff Gerth, “stated that to his 
knowledge President Clinton was not a target of the referrals al- 
though Governor Jim Guy Tucker might be.” 

So clearly, you know, my notes that were written shortly after — 
my typed notes written shortly after that meeting indicated that 
that information came from Jeff Gerth of The New York Times, not 
from any confidential source. 

Mr. Ben-Veniste. I see my red light is on, so we will yield the 
time back if we have additional time. I think this is a good point 
to transfer. 

The Chairman. Before I turn to Senator Bond, Mr. Kennedy, let 
me ask you to look at your notes with the relevant testimony, and 
have them put up on the Elmo. Your handwritten note about Rose 
Law files, the “vacuum” page. 

Mr. Chertoff. 12523. 

The Chairman. Look at that line, starting with “vacuum,” would 
you read that for me, it says, ‘Vacuum,” what else? Read it. 

Mr. Kennedy. It says, “Vacuum,” space, “Rose Law files, White- 
water docs,” dash, “subpoena.” 

The Chairman. What did you mean by that? 

Mr. Kennedy. By what, Mr. Chairman? 

The Chairman. What did you mean by that whole thing? 

Mr. Kennedy. What I just testified about, Mr. Chairman. 

The Chairman. The WTiitewater documents were subpoenaed? 

Mr. Kennedy. They were not. 

The Chairman. Were you concerned about the subpoena? 

Mr. Kennedy. We did not anticipate a subpoena, Mr. Chairman. 
We did not anticipate a subpoena, Mr. Chairman. 

The Chairman. If you did not anticipate a subpoena, why did you 
put that down? 

Mr. Kennedy. We did not have an expectation that a subpoena 
would be issued. 

The Chairman. Then the question is, why did you write “White- 
water documents subpoena”? 

Mr. Kennedy. The discussion was that if a subpoena were is- 
sued, files that had once been at the Rose Law Firm would no 
longer be there, with regard to Whitewater. 

The Chairman. I believe that, absolutely. Let’s go over the next 
one. “Documents, never know go out,” underlined. Is that what it 
says? Read it. 
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Mr. Kennedy. Yes, sir. Asterisk, “Documents,” with an arrow, 
“never know go out.” 

The Chairman. What did you mean by that? 

Mr. Kennedy. I was talking about how the Whitewater docu- 
ments, and I am talking about the Whitewater corporate records as 
they relate to Whitewater as a corporation and with regard to the 
real estate 

The Chairman. Aren’t you talking about the Rose Law Firm con- 
cerning documents? 

Mr. Kennedy. Rose Law Firm policy? 

The Chairman. Wasn’t there a policy? 

Mr. Kennedy. What policy, Mr. Chairman? 

The Chairman. A policy that the documents would not go out? 
Did you hear the testimony of your former partner last week? 

Mr. Kennedy. Not all of it, no, sir. 

The Chairman. You heard the testimony relating to Mr. Foster 
coming to him and asking him to remove certain documents and 
to give them to him, the file? Do you remember that? 

Mr. Kennedy. Yes, sir. 

The Chairman. This was unusual wasn’t it? 

Mr. Kennedy. Well. 

The Chairman. Weren’t you the managing partner then? 

Mr. Kennedy. Yes, sir. 

The Chairman. You were the managing partner? 

Mr. Kennedy. Mr. Chairman 

The Chairman. Now wait a minute. I ask the questions. 

Mr. Kennedy. Yes, sir, I understand that. 

The Chairman. Did you have a policy relating to what files and 
documents could or couldn’t be removed from the firm? 

Mr. Kennedy. I don’t believe we had a written policy on it at 
that time, no, sir. 

The Chairman. Did you have a policy? 

Mr. Kennedy. Yes, sir, generally understood, yes. 

The Chairman. What was the policy? 

Mr. Kennedy. Without the client’s consent, documents shouldn’t 
be removed from the firm. 

The Chairman. So, doesn’t this refer basically to that policy, 
“Documents,” arrow, “never know go out”? 

Mr. Kennedy. Absolutely not, Mr. Chairman. 

The Chairman. What does it mean? 

Mr. Kennedy. It relates to the fact that there is — as far as I 
know, still is — a mystery about how the Whitewater documents — 
again I wish to stress these are the corporate records and real es- 
tate records relating to Whitewater as an investment — got from the 
Rose Law Firm to the campaign in 1992. 

The CHAIRMAN. You didn’t know that your partner, Mr. Foster, 
had asked for them? You didn’t know that? 

Mr. Kennedy. Mr. Chairman, these are apples and oranges. Yes, 
sir. 

The Chairman. You didn’t know that some of these — what about 
the billing records? 

Senator Sarbanes. Let him answer. 

Mr. Kennedy. Mr. Chairman 

The Chairman. Did you ask for the files on Madison? 
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Mr. Kennedy. I did not. 

The CHAIRMAN. Then how you did you know there were no files? 

Mr. Kennedy. Mr. Chairman, you are confusing apples and or- 
anges. I wish to state again, if you will allow me to answer, that 
what we are talking about here are the Whitewater records relat- 
ing to Whitewater as a corporation and the real estate records to 
Whitewaters actual real estate. These did not relate to Madison 
files as they were described in Mr. Massey’s testimony. 

The Chairman. Did you know that Mr. Foster was looking for 
the Madison files? 

Mr. Kennedy. I was aware that Mr. Foster was looking for the 
Madison files during the 1992 campaign, yes, sir. 

The Chairman. Did you know he took them to the campaign? 

Mr. Kennedy. No, sir, I am not aware of that. 

The Chairman. You were surprised when you heard for the first 
time last week that Mr. Foster took the files to the campaign? 

Mr. Kennedy. Mr. Chairman, I did not hear all of Mr. Massey’s 
testimony. I don’t know if he testified about that, about that as a 
fact or not. 

The Chairman. Did you know about this prior to last week? 

Mr. Kennedy. Know about what, Mr. Chairman? 

The CHAIRMAN. That the Madison files were brought to the cam- 
paign committee and that Mr. Foster was the person who asked for 
them? 

Mr. Kennedy. Mr. Chairman, I was aware at the time that Mr. 
Foster was looking, on behalf of the law firm, at the Madison rep- 
resentation, so that the law firm could make a response to the is- 
sues that had come up in the campaign. 

The Chairman. Do you know that the campaign acquired posses- 
sion of the files? 

Mr. Kennedy. I do not know that for a fact, no, sir. 

The Chairman. You still don’t know that for a fact? 

Mr. Kennedy. I still don’t know that the campaign actually got 
the Madison records. 

The Chairman. You weren’t aware they were removed? 

Mr. Kennedy. No, sir. 

The Chairman. Let me ask you about the next line. You said, 
“Documents, never know go out,” and then the next line is 

Mr. Kennedy. Say that again, Mr. Chairman? 

The Chairman. The next line, would you read the next line? 
There is a word that’s underlined twice. 

Mr. Kennedy. Mr. Chairman 

The Chairman. I am waiting for this one. 

Mr. Kennedy. I bet you are. There is a long answer to this one. 

The Chairman. Creative answer. Go ahead. 

Mr. Kennedy. Characterize it as you wish. 

The Chairman. If it is what has been reported in the media 
through spokespeople, we will let the general public decide, as well 
as Members of the Committee. 

Mr. Kennedy. I am totally comfortable with that. 

The Chairman. What is the next word? 

Senator Sarbanes. Let him respond. 

Mr. Kennedy. When I typed the — what is in front of you is the 
typed version of these notes. It was done at the request of my coun- 
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sel, long before any of — either one of us knew that these notes 
would ever become public. It was done at the request of my coun- 
sel. This won’t surprise anybody in this room. My handwriting is 
difficult to read. But it was done on a quick and dirty basis, it was 
not done with the expectation that I would be answering questions 
about these notes. 

And as anyone who has examined them against the handwritten 
notes, the actual notes themselves, I dropped some lines, I left 
some words out. I did not do a perfect job. 

One of the things that I have found most aggravating about the 
press reports and the commentary on these notes is, after the word 
“quietly” in the typewritten version there is a question mark, put 
there by me because I wasn’t sure at the time whether the word 
was “quietly” or “quality.” 

That question mark has never appeared in anybody’s commen- 
tary or in any press reports — that’s something I have to live with — 
but that question mark is there. And the word is not “quietly,” it 
is “quality.” I have taken a magnifying glass, applied it to the origi- 
nals and that is the word. 

Now that ties in with the discussion about the quality of the 
Whitewater records that I once had in my possession, received from 
Mrs. Clinton. 

The Chairman. “Vacuum Rose Law files.” What does that mean? 

Mr. Kennedy. The words stand not as a complete sentence, Mr. 
Chairman, or not as even a complete phrase. The word “Vacuum” 
stands by itself. There is a space between it and “Rose files.” 

The Chairman. What does it mean? 

Mr. Kennedy. If you’re referring to the handwritten notes. 

The Chairman. What does it mean? 

Mr. Kennedy. As I previously testified, Mr. Chairman, it refers 
to the fact that surrounding the Whitewater, again the real estate 
investment, the Whitewater corporation, there was and is an infor- 
mation vacuum. 

The Chairman. How much time did you spend discussing White- 
water during this meeting — no, I will withdraw that. We will get 
back to that later because we need more time to develop this. I 
have impinged on my colleague’s time, and I will ask that he be 
given additional time and I will give additional time to this side. 

Senator Bond. 

OPENING STATEMENT OF SENATOR CHRISTOPHER S. BOND 

Senator Bond. Thank you very much, Mr. Chairman. 

I have some general comments I am going to make, perhaps later 
on, but what time has been allocated to me now? 

The Chairman. The full 10 minutes and I will give to the other 
side the additional time. I think we used about 6 or 7 minutes so 
we will give 16 to 17 minutes to the other side. 

Senator Bond. With that, let me go back and begin with some 
things I wanted to set out first, because a number of things have 
gone on, Mr. Chairman, there has been controversy around these 
hearings, and I wanted to clarify a few things before I actually get 
into the questions. 

Now what we have before us are issues surrounding the so-called 
Kennedy notes requested by the Committee last fall. There was a 
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claim by the White House of attorney-client privilege. We went to 
the full Senate to enable the Senate Counsel to go forward with the 
subpoena. Then, a couple of days afterwards, as a matter of fact, 
and I think on the Friday before Christmas, the documents were 
handed out along with annotations to the press. I assume that this 
action really ends any claim of privilege to the information so re- 
leased to the press; is that correct? 

The Chairman. That’s correct. 

Senator Bond. Second, over the past 10 days or so, the White 
House has discovered two long-lost documents, one the Watkins’ 
memo dealing with the Travel Office firings and what may or may 
not be the First Lady’s role; and the other, the Rose Law Firm bill- 
ing records which have been under subpoena for 2 years; is that 
accurate? 

The Chairman. That is correct. 

Senator Bond. Third, the sudden discovery of long-lost docu- 
ments coupled with what they actually say has attracted a good 
deal of attention from the investigators and the media. And I can 
tell you from being among the people I represent, they are begin- 
ning to ask to know what these documents mean and why they 
suddenly appear, or reappear. 

But the thing that has been troubling to me — I saw in the 
Associated Press an article last week expressing concern about the 
possible political impact, the White House and the Democrats are 
vigorously counterattacking. This is something that we have seen, 
unfortunately, in this Committee when the White House put out 
talking points, used by both our colleagues in this Committee and 
on the other side, to savage Jean Lewis, the RTC investigator. 

Now, Mr. Chairman, regrettably it appears that you’ve become 
the target this month. Some of the more polite quotes, I gather, 
they have called you a political assassin and this from a $500 an 
hour attorney who represents the President. And the White House 
itself has called you a classic political henchman. I’m sorry. I 
strongly disagree with those, but I take it, your critics are unhappy 
that the public is beginning to ask questions about that. 

But I think the climax of all this occurred last Thursday as the 
Committee attempted to question Mr. Massey of the Rose Law 
Firm, to get at the bottom of how the Rose Law Firm came to rep- 
resent Madison Guaranty as a client. In the middle of that testi- 
mony, I have seen reported that the Chairman of the Democratic 
National Committee read a prepared speech in which he called all 
of this activity the first salvo in the 1996 campaign, continued to 
lash out at what he called the Majority’s recent outlandish allega- 
tions and innuendoes. 

If this is the road we are going down, there are a few observa- 
tions I think that need to be made for the record. The Senate has 
overwhelmingly voted to authorize the funding of this Committee 
and the scope of the investigation. I believe the vote was 97 to 2 
with Senator Simon, a Member of this Committee, voting no, voting 
for the Resolution, and everybody said we want to get at the truth. 
In fact, our distinguished Ranking Member reemphasized the need 
for us to be thorough. He subscribed to the objective of fair, com- 
prehensive, and thorough hearings. 
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But now as we enter the so-called Arkansas phase of this inves- 
tigation, in which the actions of the President and the First Lady 
in their roles as Governor, Rose Law Firm partner and business 
partner of Jim McDougal in Whitewater are being developed, we 
are trying to determine what, if any, knowledge or involvement the 
Clintons’ may have had with the various criminal activities, or per- 
haps liability in — incurring activities, were happening in which 
they were engaged with David Hale’s SBA company, Capital Man- 
agement Services and its illegal loans, or Jim McDougal’s failed 
S&L, Madison Guaranty and its failed loans. 

Now the questions we are trying to pursue are — Did they have 
any knowledge of these activities? Did the Clintons provide any as- 
sistance, either wittingly or unwittingly, in the perpetuation of 
fraudulent activities? Did they improperly pressure regulators to 
prop up a failing S&L, either in Washington or in Little Rock? Was 
there pressure applied to David Hale to make illegal loans to prop 
up the activities of Mr. McDougal? Were they aware of the illegal 
contributions made by McDougal to the Clinton gubernatorial cam- 
paign? What happened at the Bank of Perry Valley? Was their land 
deal, Whitewater Development, propped up illegally by diversion of 
funds from Madison? And were there tax write-offs improperly or 
illegally taken? 

And then the thing that brought the controversy, how the sworn 
statements and the other public statements square with the facts 
and with the information that continues to be developed by this 
Committee. 

I don’t think anyone disputes that there was criminal activity at 
Mr. Hale’s company, CMS. Then the trials of Mr. McDougal, Mrs. 
McDougal, and the current Arkansas Governor, Jim Guy Tucker, 
on conspiracy and fraud charges won’t begin for a couple of months, 
there are other participants in Madison Guaranty who have been 
convicted. 

I think people ought to understand that this Committee has been 
assigned a serious task by the Senate and has hired serious profes- 
sionals to assist us in fulfilling the responsibilities. But given some 
of the comments, it is very disappointing to see that we are going 
from searching for the truth to not what I would call the first shots 
of the 1996 campaign, but perhaps by some a defend to the last 
ditch campaign of attack, and its ABC’s are attack the messenger, 
blur the issues, create delays and diversions. 

I think for this Committee to do the job right, we have to match 
up the written record, the testimony, and the actions of all the par- 
ties. Individual questioners should be skeptical of evidence and tes- 
timony, and must ask the probing questions that should be asked. 
As contradictions occur, we have to weigh the records made at the 
time, and judge the truthfulness of the witnesses, do they have a 
reason to lie; do they have a greater reason to tell the truth, and 
then make a judgment. 

As time goes on and facts are ascertained, then I think we can 
draw some initial conclusions. But when memories continually fail 
at key junctures, and when documents appear after the fact, 
records are lost and then refound, people tell us they lied to their 
diaries, they don’t recognize their own voice on tape recordings, 
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don’t remember their own notes, it becomes a little bit like a series 
of my dog ate the homework excuses. 

I think that we need to pursue all of these questions, and there 
have been some very good questions, and I just refer to the ques- 
tions last August that Senator Kerry asked of Bernie Nussbaum, 
some very persuasive and very important questions; that is, will 
they move the — the inquiry along, but last week we saw, instead 
of questioning, what appeared to be a counterattack, and an attack 
on you, Mr. Chairman, and I don’t think that serves any purpose. 

I am troubled that after all of the months and months of testi- 
mony, and reviewing the record, where there are some tremen- 
dously glaring differences, anytime anybody says there are glaring 
differences or questions the veracity of the witnesses, the public 
statements are characterized as outlandish or repugnant or vitu- 
perative. I think the time has come when we realize there are some 
very serious issues here which, if they are not being considered 
very carefully by the Special Counsel, which I hope they are, need 
to be aired out and need to be brought in public so that we can find 
out what, in fact, was going on in the White House. 

I didn’t ask for the assignment to be on this Committee, I have 
plenty of other things to do. But I think that we ought to stay on 
the track without attacking Members of this Committee when they 
pursue legitimate lines of questions, and demand answers to those 
questions. 

I thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Senator Simon. 

OPENING COMMENTS OF SENATOR PAUL SIMON 

Mr. Simon. Thank you, Senator Sarbanes, Mr. Chairman. 

Just a few comments and then I will yield the balance of my time 
to Mr. Ben-Veniste. 

Number one, when we start asking questions about the Travel 
Office, that’s not within the jurisdiction of this Committee. I am 
not saying it is not a proper question for some Committee to ask, 
but that’s not part of our responsibility. 

Number two, when my friend and colleague, Senator Kit Bond, 
says that we received information on Jean Lewis from the White 
House, my belief is — and I would stand to be corrected by either 
Senator D’Amato or Senator Sarbanes — my belief is that is not ac- 
curate, that the information we received on Jean Lewis came as a 
result of a subpoena from this Committee, not any information that 
was leaked to us from the White House. 

Senator Bond. Mr. Chairman, if I might satisfy my colleague’s 
concern. The Associated Press 

The Chairman. With the indulgence of my colleague 

Senator Bond. — reported the information — the 4-, 5-page docu- . 
ment on how to attack Ms. Jean Lewis was put out by the White 
House, or ABC. 

Senator Sarbanes. Not put out to this Committee or to the Mem- 
bers of this Committee. 

Senator Bond. It was put out by the White House. 
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Senator Sarbanes. Not to us. The Senator mentioned the House 
and then he mentioned this Committee and the Members of this 
Committee, and the latter part of that statement is not correct. 

Senator Bond. But what I said was it was used, and it was put 
out by the White House as identified by ABC. I apologize. 

Senator Sarbanes. Not used by us. It wasn’t part of our effort. 

Mr. Ben-Veniste. Let me clear that up, if I may. Senator 

Senator Bond. I can’t jump into your minds. I can tell you that 
ABC did point out that the attack sheets were put out by the White 
House. 

Mr. Ben-Veniste. Whatever might have been put out by the 
White House, let me assure you now publicly, Senator Bond, as I 
did privately previously when you first raised this, that, as far as 
the Minority preparation is concerned, I have been doing this kind 
of work for more than 25 years, and good, bad, or indifferent as my 
reviews may be, the work was our work, and it was not received 
from anybody else. 

Senator Simon is correct that we had received information which 
formed the basis for cross-examination of Ms. Lewis on the basis 
of subpoenas and requests for information. And indeed at the end 
of the day, Senator D’Amato congratulated the Republican U.S. At- 
torney, Mr. Banks, for resisting the pressure Ms. Lewis had put on 
his office to try to initiate some kind of inquiry that would be pub- 
licized prior to the 1992 election. 

Let me tell you and reassure you, Senator Bond, as I have before, 
that the work that this Committee has done, on the Minority side, 
is our work and ours alone. 

Senator Bond. Mr. Ben-Veniste, that just leads me to another 
thing that’s been bothering me. Could you provide for the record 
or advise us precisely what steps you took or were taken at your 
direction to recover from the tape or the disks, or whatever is used 
in those machines, by Ms. Lewis, the letter in which she made dis- 
paraging comments and which was utilized extensively in cross-ex- 
amination? How did you manage to get that off of supposedly an 
erased tape? 

Mr. Ben-Veniste. Well, there is a whole book out now that is 
called the White House E-mails which is a compendium of all the 
E-mails that were collected from the Bush Administration and 
were used in the Iran-Contra and other investigations. And Joseph 
DiGenova in his report, relating to the Passport Office investiga- 
tion, similarly reports at some length that E-mail that has been de- 
leted can be recovered if there is nothing that’s recorded over it. 
Similarly — and although people who know me know that it was not 
me personally who pressed the button that says undelete — that’s 
all it takes to get a message that somebody has deleted. 

In this case, we made every effort to refresh the witness’s recol- 
lection, not to bring out anything in the content of that letter that 
might be embarrassing to the witness, only the evidence of pre- 
existing bias. 

Senator Simon. Mr. Chairman, I may need a minute or two extra 
here. 

The Chairman. Certainly. 

Senator Simon. When Senator Bond and others said memories 
continue to fail, I completely understand. When Mr. Eggleston says 
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1 can’t remember on a meeting 2 years ago, and we go through the 
same thing on phone calls that people make, 2, 2 £2 years ago, I 
think it is understandable. If someone asked me about a meeting 

2 years ago, or any Member of this Committee, I think we are fre- 
quently not going to be able to remember details of a meeting 2, 
2 V 2 years ago. 

Then finally, ultimately, we are going to have to make some 
judgments. I think there are two basic questions: One, has the 
White House used good judgment in reluctance to disclose certain 
notes and information? And here, my conclusion is that some good 
judgment was not used, and that the White House would have been 
wise to be very candid, very up front, right at the beginning. 

Then there is a second fundamental question, and this is one the 
American people are very much interested in: Has there been ille- 
gal or unethical conduct on Whitewater, by either President Clin- 
ton or Hillary Clinton? And there, my conclusion on the basis of all 
these days of testimony and mountains of documents, is there has 
been, so far as we know, no illegal or unethical activity on the part 
of the President or Mrs. Clinton. 

I yield the balance of my time to Mr. Ben-Veniste. 

Senator Sarbanes. Mr. Chairman, let me just say that I hope 
Senator Bond’s statement is meant to get the Committee on a 
course of a fair and thorough and objective inquiry. What has been 
happening here, as Anthony Lewis pointed out in The New York 
Times over the weekend — I ask that his article be included in the 
record — is a constant stream of accusations. We are told that the 
documents are going to show something terrible or a witness com- 
ing before the Committee is going to show something terrible, then 
they come before the Committee, and there is no smoking gun 
there. It is not borne out by the testimony, and of course that never 
catches up with the initial assertion. 

I made a strong plea the other day that we ought to get the facts 
first, and judgment later. We have seen a constant process of judg- 
ment first. And then when we comment here before the witness 
table to get the facts, we find that the judgment was not warranted 
by the facts. The facts don’t support the judgment. 

We have Mr. Kennedy here today. He has given his view of what 
his notes meant. It was asserted and widely disseminated that he 
had said that the Rose Law Firm ought to be vacuumed, in terms 
of they ought to be cleaned out. Now, he has testified unequivocally 
here today that that was not the case; is that correct? 

Mr. Kennedy. Absolutely, Mr. Sarbanes. 

Senator Sarbanes. So his testimony is that the use of the word 
“vacuum” was to point out there was a vacuum in the Rose Law 
Firm, that this information was not there and not available. 

He wrote the notes and this is his explanation. Now, you know, 
in any event, a careful inquiry would not have presumed an inter- 
pretation and broadly disseminated it. A careful inquiry would 
have awaited the testimony about what those notes meant, and we 
have seen repeated examples of that occur. And I think to the ex- 
tent that it occurs, it undermines the commitment of this Commit- 
tee to do a fair and balanced and objective inquiry. 

Now, you can launch an attack, and of course, that’s being done, 
but on the other hand, it seems to me our basic responsibility to 
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the American people is to get out the facts and to find out whether 
there is anything there. And this drumbeat of accusations, which 
are highly hyped and publicized, then we have this thing where 
Kendall returned these Madison files, it was then asserted where 
they had come from Foster's office. 

So we went through a period of time where this assertion was 
constantly being made, carried heavily in the press. It finally 
turned out they didn’t come from Foster’s office. They came from 
the documents that were turned over by Hubbell to Mr. Kendall. 

Then you shift off into something else. Now, we are going 
through this constant process, but it seems to me that if we are 
going to do our job right, we need to get the facts first and then 
make the judgments, and not the other way around. 

The Chairman. In fairness to everyone, I believe it is accurate 
to say, notwithstanding the heavy burdens that may be placed 
upon the White House, that we have not had the kind of coopera- 
tion that this Committee or any Committee of Congress is entitled 
to. It should not have taken us many months to obtain these dia- 
ries, and we should not have needed to go to the Senate Floor to 
vote for enforcement. 

Now the cause of this is the withholding of information, whether 
intentionally or unintentionally. It is indeed inconsistency of testi- 
mony concerning records, recordings, and observations that one 
should reasonably be expected to recall, given highly-charged situa- 
tions. You don’t attend a meeting on November 5th with the high- 
est level White House officials and was assigned to gather critical 
information that concerned the participants in the meeting, and 
then, Mr. Eggleston, fails to recollect what he did with documents, 
and just tells this Committee that he was happy that he hadn’t 
given them because 2 days later, he learned from the Justice De- 
partment that that would have been improper. 

You say that they were not concerned about the company which 
Mr. McDougal’s wife controlled and the $300,000 loan, but obvi- 
ously, that was a matter of great concern because the notes indi- 
cate that they discussed what accusations were made and where 
that money may have gone. I think, Mr. Eggleston, Counsel has a 
right to be very — and certainly I am — skeptical about your testi- 
mony today. 

Given the importance of that event, I don’t believe an Associate 
Counsel to the White House charged with these responsibilities 
treats this matter lightly. If you hadn’t gone over there personally, 
if you had sent a messenger, I would understand. But you went 
over personally, and you were tasked with this responsibility obvi- 
ously. The records indicate that you thought these matters were 
important, and now you want the Committee to believe that these 
matters were not of great concern and you just kind of stood there. 

So it is the failure to recall, repeatedly, not by one, but by the 
inner sanctum of the White House that concerns this Committee. 
It is the failure to produce in a timely manner documents and evi- 
dence that may or may not be exculpatory. 

Senator BOND. Mr. Chairman, when did we receive this letter, 
the Bruce Lindsey call list, S 12604? 

The Chairman. Sunday. 

Senator Bond. Didn’t we request that back in August? 
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The Chairman. August 25th. This is what takes place. It dribbles 
in, and then we are led to believe that it was just found. So, I yield. 

Senator Sarbanes. Mr. Chairman, I think we just had an exam- 
ple of what I was talking about. You stated that Mr. Eggleston was 
assigned to gather information at this November 5th meeting. Now, 
Mr. Eggleston has testified at the table this morning that that was 
absolutely not the case. I listened carefully and that's what you tes- 
tified to Mr. Eggleston. 

Mr. Eggleston. Senator Sarbanes, I was not assigned at that 
meeting to gather any information and I did not seek the SBA doc- 
uments as a result of anything that occurred on November 5th. 

The Chairman. Then why did you become inolved with that? You 
just decided to send for these records, based on your own — it wasn't 
as a result of the meeting where you decided to gather certain in- 
formation so that you could respond? 

Mr. Eggleston. It was not as a result of that. And as I testified 
last time, the reason I did it is that I was asked by Mr. Nussbaum 
to do it after the article appeared on November 6th. 

The Chairman. Are we going to quibble? The day after you are 
tasked by Mr. Nussbaum to go and do this; is that correct? 

Mr. Eggleston. It is not correct. 

The Chairman. It wasn't? 

Mr. Eggleston. The article appeared the next day, as I testified 
last time. I was asked later during the week of November 8th by 
Mr. Nussbaum. What I am quibbling about with you, sir, is your 
indication that I just took this upon myself. 

The Chairman. No, I didn't say that you took it upon yourself. 
I think you were assigned this. 

Mr. Eggleston. I was assigned it during the week of November 
8th by Mr. Nussbaum. I was not assigned it at the meeting on No- 
vember 5th. 

The Chairman. Well 

Mr. Eggleston. Nothing in the handwritten notes makes 

The Chairman. You were assigned a task of gathering that infor- 
mation. Whether that specific assignment came on the 5th or 3 
days later or 4 days later from Mr. Nussbaum who was a partici- 
pant, I think, is a kind of thing that is disingenuous. You were 
tasked with gathering this information. 

Senator Sarbanes. Mr. Chairman, in all fairness, given what has 
been said about the meeting of November 5th, the allegations that 
have been made about it, it is a very important point that no as- 
signments were made at that meeting, at least according to Mr. 
Eggleston, to gather information. Now that is contrary to press 
statements that have been made and allegations that have been 
waved around. We have to take these things one at a time and tie 
them down so we don't keep sliding off of them in terms of what 
happened. 

Mr. Eggleston has testified that once this press story appeared, 
that these matters were going to the House Committee, provided 
to them by the Small Business Administration, that they were then 
interested in knowing about it to respond to what they anticipated 
would be leaks and press inquiries. Obviously, the press has an in- 
credible power. It seems to drive a lot of these things. 
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What happens is Gerth calls you up and says, this, this, and this 
happened. Now no one knows whether this, this, and this hap- 
pened. Gerth is getting these allegations, and then people start 
scrambling to try to answer the allegations. So the press is always 
about 10 steps ahead of them. We have no testimony here today 
that this assignment took place at the meeting and we have allega- 
tions leading up to this testimony that that’s what happened. 

The Chairman. Let me say 

Senator Sarbanes. It’s important to identify that, isolate it, and 
answer it. Then we’ll go on and try to answer the next one. 

The Chairman. I’m attempting to find out the truth about what 
happened at the meeting, what recordings Mr. Kennedy made and 
then what followed. I think it’s difficult for this Committee and this 
Chairman to believe that everything happened as a result of the 
direction from that meeting, and that there weren’t subsequent 
meetings and subsequent instructions, maybe with only some of the 
participants. Indeed, Mr. Eggleston himself says thereafter, Mr. 
Nussbaum, who was his boss and who was at the meeting, told him 
to get on top of this and to get these documents. Now, I don’t think 
that is an unfair characterization. 

Mr. Eggleston. May I respond? 

The Chairman. Yes, you may. 

Mr. Eggleston. He asked me after the newspaper story reported 
that they were being given to Congress. It was after the newspaper 
story said they were being given to Congress that I followed up, 
and it was that fact that caused me to follow up with the SBA. If 
that had not happened, I never would have called the SBA because 
of the reason I talked about earlier, which is that we weren’t — peo- 
ple in the White House did not get into that kind of mode. 

The question I asked Mr. Spotila, and he testified to it when he 
was here, was did I ask him whether, since it was given to Con- 
gress, would it be appropriate to give them to the White House? 
Now, that’s me, it’s Mr. Spotila. I think you have evidence where 
Mr. Stephens had said that. 

That was the trigger. It was nothing to do with the November 
5th meeting. You can just say it was, Mr. Chairman, if you like, 
but it was not. 

The Chairman. Now, I’ve attempted to characterize this as fairly 
as possible, giving you the benefit of the fact that you testified that 
after the meeting on the 6th, the 7th, the 8th, or whenever, you 
called Mr. Spotila for this information. 

It troubles the Senator that the notes indicate the importance of 
this and that you had documents and that you wanted to get them 
over there, and yet you can’t recall following through on this, and 
say that the matter just died. And you would lead us to believe 
that the documents were there and somehow then were returned. 

Mr. Lindsey. Mr. Chairman 

The Chairman. Now wait, no, no. You are not conducting the in- 
vestigation. 

Mr. Lindsey. You’ve accused 

The Chairman. Mr. Lindsey, I have not addressed with you this 
matter yet, so you’ll have an ample opportunity to make your ob- 
servations. 

Mr. Lindsey. Thank you, Mr. Chairman. 
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The Chairman. I will give you every opportunity to make your 
observations, but Fm suggesting, given the records — and by the 
way, we find repeatedly records indicating important conversations, 
meetings that are set up and then we have no recollection about 
what took place at the meeting, or whether the scheduled meeting 
even took place. 

In this case, I will say, it said, “drop by at 6 p.m.” But we have 
even had testimony where people have been asked to come to the 
White House, and where the records indicate, in Susan Thomases’ 
case, that she turned up at the White House, and was on the third 
floor of the White House, the personal residence of the White 
House, and guess what? She has no recollection. So it is a pattern 
surrounding key events, key documents. It is not just an isolated 
example of memory failure. 

That is distressing. So I just suggest to you that there is an ele- 
ment of concern rightfully expressed by this Committee. 

I am going to turn to Mr. Chertoff so that we can continue our 
examination. 

Mr. LINDSEY. Mr. Chairman, may I make a comment? 

The Chairman. Yes, you may. 

Mr. Lindsey. You, in effect, I believe, accused Mr. Eggleston and 
I of lying so 

The Chairman. I have not in effect. I am saying that the record 

indicates that there was an 

Mr. Lindsey. Well 

The Chairman. The record indicates at least two communica- 
tions, if not more. It indicates a certain sense of urgency. It indi- 
cates that at 11:30 a.m. a request was made or Mr. Eggleston was 
advised the documents were ready for him 

Mr. Lindsey. And the conclusion 

The Chairman. And that — look 

Mr. Lindsey. Go ahead. 

The Chairman. Yours is not to summarize. 

Mr. Lindsey. Mr. Chairman, I was — well, all right. 

The Chairman. Please do not do it. You have plenty to answer 
to and we will get to that. 

Mr. Lindsey. Well, but 

The Chairman. We’ll get to you specifically. 

Mr. Lindsey. I’m sorry. You indicated I could respond, and as I 
started to 

The Chairman. I will give you an opportunity, but I have not ac- 
cused you of anything, I am only indicating that this is what the 
record demonstrates. When Mr. Eggleston says to this Committee 
that personally going over should not be — I believe it demonstrates 
the importance to pick up this file, which he described as a foot 
thick, to bring back this file, to certainly place a call unless your 
secretary made up the fact that the call was placed, we don’t be- 
lieve that nor have you suggested that, and this would be an accu- 
rate reflection of the message left; is that correct? 

Mr. Lindsey. Yes, sir. 

The Chairman. And afterwards, it becomes very difficult to be- 
lieve that this matter was dropped between the hour of 4:58 and 
6 p.m., when he indicated that he would drop by to discuss it. That 
is the point I am making. I am not challenging your assertion, Mr. 


281 


Lindsey. The question is what, if anything, came up within the 
course of that 1 hour that no longer necessitated this becoming a 
matter of urgency. And it is difficult to believe those sequence of 
events, given the records and not the testimony. 

Mr. Lindsey. Mr. Chairman, your point there 

Senator Sarbanes. Mr. Chairman, I think that’s not fair. I mean, 
this is the whole point we’re trying to make here. Eggleston has 
testified, Lindsey ought to be given a chance. 

The Chairman. I’m going to give him an opportunity 

Senator SARBANES. A chance to respond. 

The Chairman. What are you saying is not fair, Senator? I am 
giving him an opportunity. I wanted to outline 

Senator SARBANES. He has been trying to get at it for some time. 
I think he should go ahead and have it. 

The CHAIRMAN. He will not characterize what I have said before 
I have an opportunity to lay it out here. And I’m going to give him 
that opportunity. Go ahead. 

Mr. Lindsey. Mr. Chairman, your comment that it’s difficult to 
believe means that you don’t believe it, and I’m telling you, I have 
stated that I do not believe I saw these records. Mr. Eggleston has 
said he has a clear recollection that he did not share them with me. 

Therefore, you now say you’re concerned about what happened 
between 4:58 and 6 p.m. My suggestion was that you were saying 
at 6 p.m. he did come show me these records. He did not. 

The point is you have seen the records, I have not. Why would 
we want to lie about that? Is there anything in the records that he 
would have shown me? We’ve testified to a lot of things. You’re 
suggesting that we would come to this Committee and lie about 
something that, as far as I know, there is no basis for us to. If he 
had shown me, I don’t think there would have been any problem. 
The people who have looked at the records have indicated that 
there is nothing in the records of any concern. 

So to suggest that, gratuitously, we would just come up here and 
tell the Committee something that was false without any sort of 
basis as to suggesting why we would do that, is unfair, I believe. 

The CHAIRMAN. Mr. Lindsey, I don’t know why many things have 
been withheld and why many witnesses have made many state- 
ments to this Committee which have demonstrated in many in- 
stances, I think, a lack of candor, but that’s why we question this. 
I heard your explanation and I’m now going to ask Mr. Chertoff to 
examine. 

Mr. Chertoff. 

Mr. Chertoff. Mr. Eggleston, I want to take it step-by-step. You 
indicated to us earlier in the hearing that you did review the docu- 
ments that came from the SBA; right? 

Mr. Eggleston. Yes. 

Mr. Chertoff. And you saw in those documents there were doc- 
uments relating to David Hale lending money to Susan McDougal, 
who was a partner in the Whitewater venture; right? 

Mr. Eggleston. Today — I think so. I think there was one line. 

Mr. Chertoff. Well, there are documents in there about it so 
you must have seen it; right? 

Mr. EGGLESTON. If there are — I reviewed the documents. If it’s 
in there I probably saw it. 
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Mr. Chertoff. There are documents in there about Castle Water 
& Sewer so you had to see that. 

Now let’s go back to November 5. On November 5 you are in a 
meeting with Mr. Nussbaum, Mr. Lindsey, Mr. Kennedy, and Mr. 
Kendall, who was to start as the private attorney for the Clintons 
regarding what are potentially criminal investigations; right? 

Mr. Eggleston. At the time of the McDougals and possibly Jim 
Guy Tucker. 

Mr. Chertoff. Right. So you are in there on November 5, and 
on November 5 one of the notes — all over the notes are discussions 
with David Hale, asked for records of Capital Services Manage- 
ment, what David Hale has accused the President of, which is try- 
ing to get money over to Jim McDougal by pressuring Hale. There 
are direct references in the notes to Hale making a $300,000 loan 
to Susan McDougal, what Jim McDougal says. 

You understand, from your experience as both a prosecutor and 
a defense attorney, that when you have all these — this information 
floating around, these allegations, one of the most important things 
that a defense attorney wants to know is, what is there in the file 
about David Hale, what is there in the file about what David Hale 
did with Susan McDougal, what is there in the file about what 
David Hale did with the money, what is there in the file about 
what David Hale did with Bill Clinton. And that was the principal 
topic of conversation you all had on November 5; right? 

Mr. Eggleston. No. 

Mr. Chertoff. No? No, it’s not all over the records? 

Mr. Eggleston. Mr. Chertoff, that ultimately wasn’t your ques- 
tion. Your question to me was, was that the principal topic of con- 
versation? 

Mr. Chertoff. Was it one of the principal topics? 

Mr. Eggleston. It was a topic we had discussed because it had 
been in the newspaper the last couple of weeks. 

Mr. Chertoff. Now, you know, from having a lot of experience 
as a lawyer, one of the things you want to do is verify whether the 
newspaper stories are true, and what better way is there to do it 
but than to get records. So now your testimony is within a day or 
so afterwards, there is a story about SBA records going to Con- 
gress; correct? 

Mr. Eggleston. Yes. 

Mr. Chertoff. And Mr. Nussbaum, who sat in the same meeting 
with you, where Mr. McDougal’s name was mentioned, where the 
$300,000 loan was mentioned, where David Hale was mentioned, 
calls you in and says to you, go find out what happened with these 
documents, go see if you can get hold of the documents; right? 

Mr. Eggleston. No. 

Mr. Chertoff. No, he doesn’t tell you to go 

Mr. Eggleston. I think I testified to that before. He asked me 
to follow up on the matter, not to specifically get the documents. 

Mr. Chertoff. He asked you to follow up on the matter of the 
SBA files going to Congress, and you understood, because you had 
had discussions about it a few days earlier, that this was all about 
David Hale and the accusations Hale had made against the Clin- 
tons and the loans that Hale had made; right? Because you talked 
about it 2 days before. 
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Mr. Eggleston. I understood it from the newspapers as well as 
the meeting. 

Mr. Chertoff. But you had a meeting about it, you didn’t under- 
stand it just from reading the newspapers. You had sat down with 
a bunch of other lawyers, including lawyers from Williams & 
Connolly, to discuss these allegations; right? 

Mr. Eggleston. Sure. 

Mr. Chertoff. Now when you testified in your deposition here, 
you were asked questions about what was your state of mind before 
you got those documents from the SBA. You didn’t mention any 
meeting like this about — in which it had come up, did you? 

Mr. Eggleston. I have not reviewed my deposition. But I don’t 
think so. 

Mr. Chertoff. I’ll review it for you. On pages 13 and 14, and 
I think we have given you a copy of your deposition. 

Question: Do you recall that at some time you became aware that Mr. Hale was 
indicted? 

Answer: Sure. I have no idea when. 

Question: OK. Do you recall whether you had any discussions regarding the in- 
dictment with any member of the White House staff? 

Answer: I don’t recall. 

Question: For example, do you recall having any discussions with Mr. Nussbaum? 

Answer: I mean, I don’t recall. I mean, I am not telling you I didn’t, because I 
think it’s highly likely that I did. 

But l don’t remember any conversations with him about the indictment of Hale. 

Question: OK. 

Answer: I would not have thought, actually, if you hadn’t told me, if you had 
asked me when I thought Hale got indicted, I would have said sometime in early 
1994. 

Question: OK. 

Answer: So, so I am just, that is the state of my recollection of this whole thing. 

Question: OK. Do you recall becoming aware that Mr. Hale was making allega- 
tions involving President Clinton and Jim Guy Tucker? 

Answer: Yes, I remember that from the press. 

Question: Do you recall having any discussions with any members of the White 
House staff regarding those allegations? 

Answer: Not specifically. 

Then you go on to say later, at pages 19 and 20: 

Answer: I mean, I can’t tell you when I was assigned, because I don’t know that 
I can tell you that I was ever formally assigned to do it. 

And this was a matter that, until Christmas of 1993, was very episodic. I mean, 
it was hardly in the press until Christmas of 1993. Right before Christmas of 1993 
it began to be a substantial press issue and then remained a substantial press issue 
until I left. So, so, I mean, this is my recollection. 

So I really was minimally involved until around Christmas. And then I became 
more involved around Christmas. 

What we know now, Mr. Eggleston, is that on November 5, you 
sat with a bunch of lawyers, including criminal defense lawyers, 
and discussed the allegations; right? 

Mr. Eggleston. Yes. 

Mr. CHERTOFF. When you called Spotila up to say is there any- 
thing wrong with me getting the documents, did you say, you 
know, John, I have actually been involved in joint defense meetings 
with the criminal defense lawyers about this subject? 

Mr. Eggleston. No. 

Mr. Chertoff. You didn’t mention that to him? 

Mr. Eggleston. No. 
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Mr. Chertoff. Did you mention it to the Department of Justice 
in December when the Department of Justice came in to interview 
you about the reason that you had gone to get the documents? 

Mr. Eggleston. Not that I recall. 

Mr. Chertoff. So when the Department of Justice, as Mr. Ben- 
Veniste read, said that they determined that this was innocent and 
the motives were innocent, they didn’t know about the November 
5th meeting, did they? 

Mr. Eggleston. They did not know about the November 5th 
meeting from me. 

Mr. Chertoff. You didn’t tell them about it? 

Mr. Eggleston. They did not know about it from me. 

Mr. Chertoff. You didn’t mention in the deposition here that 
you had been actively involved in discussions about the Hale mat- 
ter as early as November 5th; correct? Because I just read you the 
deposition. 

Mr. Eggleston. Correct. 

Mr. Chertoff. Now, I understand that on November 5 you didn’t 
know that there were documents on the way to Congress, but with- 
in a few days you find out about those documents; right? 

Mr. Eggleston. Yes. 

Mr. Chertoff. Mr. Nussbaum says follow up; right? 

Mr. Eggleston. Yes. 

Mr. Chertoff. And you do follow up? 

Mr. Eggleston. I did. 

Mr. Chertoff. You call Mr. Spotila and he sends you a fax? 

Mr. Eggleston. Yes. 

Mr. CHERTOFF. And that afternoon you go over and you actually 
pick up the documents? 

Mr. Eggleston. Right. 

Mr. Chertoff. You have two communications, two efforts to 
communicate with Mr. Lindsey on that day about these documents 
having to do with David Hale and Capital Management; right? 

Mr. Eggleston. Yes, that appears to be true. 

Mr. Chertoff. Right. There’s an earlier message you leave be- 
fore you go to get the attachments; right? 

Mr. Eggleston. That appears to be true from the records. 

Mr. Chertoff. You have no reason to deny or dispute it? 

Mr. Eggleston. I have not denied or disputed it. 

Mr. Chertoff. You go and get the records. And when you come 
back, you reach out for Mr. Lindsey again; right? 

Mr. Eggleston. That would appear to be true from the records. 

Mr. Chertoff. In your mind, you knew when you got these docu- 
ments that Mr. Lindsey was the same Mr. Lindsey who had sat in 
the meeting with you where you were all trying to figure out what 
was going on with Capital Management and what was going on 
with David Hale? You knew he had the same state of mind you did 
because you had both sat in this joint criminal defense meeting to- 
gether; correct? 

Mr. Eggleston. We had definitely both sat in the same meeting 
together. 

Mr. Chertoff. Together with the attorneys retained by the Clin- 
tons to handle privately the issue of a criminal investigation; is 
that correct? 
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Mr. Eggleston. Yes, yes. 

Mr. Chertoff. Then you indicate in the message that it’s impor- 
tant to go over the Whitewater documents; right? 

Mr. Eggleston. That’s what the record reflects. 

Mr. Chertoff. You understood from your meeting on November 
5 that there was a relationship between the Capital Management 
investigation and Whitewater because some of the money from 
Capital Management wound up in Whitewater; right? 

Mr. EGGLESTON. I don’t remember that today. 

Mr. Chertoff. It was discussed 

Mr. Eggleston. If it’s in the notes, I’m not disputing it. I don’t 
remember that today. 

Mr. Chertoff. So you won’t dispute the fact that the notes indi- 
cate that there was a $300,000 loan to Susan McDougal and that 
Jim McDougal says it was to purchase land in Pulaski County from 
International Paper and then it went 2 months later from White- 
water Development to Great Southern Land Development Com- 
pany? It’s on page S 12532, it was in the notes. 

Mr. EGGLESTON. I could look. It sounded like you were reading 
from the notes. I don’t dispute that the notes are accurate. 

Mr. Chertoff. Now, we talk about memory. You testified earlier 
when we were questioning you that because shortly after you got 
the documents, there was an issue raised where there was a prob- 
lem — the Department of Justice wanted the documents back. You 
said this actually was a pretty vivid memory in your mind; right? 

Mr. Eggleston. That I had not shown the documents to Mr. 
Lindsey. 

Mr. Chertoff. Because the whole episode created a problem in 
terms of the Department of Justice within a matter of days after 
you got the document; right? 

Mr. Eggleston. Yes. 

Mr. Chertoff. Then the FBI came in and they questioned you 
in December? 

Mr. Eggleston. Correct. 

Mr. CHERTOFF. That’s not a happy experience for anybody; right? 

Mr. Eggleston. It’s become quite common for people working in 
the White House, actually. 

Mr. Chertoff. I’m sure it has. And that tends further to make 
this incident, which as of November and December of 1993 was — 
all this had happened within 2 months. At that point it’s frozen in 
your mind as an important event; right? 

Mr. Eggleston. Well, that it was a problem — I mean, I don’t 
know exactly what you’re asking me to say. Yes, I mean, I remem- 
ber this was a problem. I had created a problem and I was sorry 
that I created a problem, and I remember it as a result of that. 

Mr. Chertoff. And it became a memorable event; right? 

Mr. Eggleston. Parts of it became a memorable event, yeah. I 
am not telling you that every little thing that I did — I do not 
today — and you can criticize me if you want to for not remembering 
this — I do not remember leaving Mr. Lindsey’s secretary a note — 
a message to give to him. I don’t remember it, and I don’t think 
I remembered it then. And I just don’t remember that. 

Mr. Chertoff. This is where we are. The problem is when you 
testified last time and when you talked to the FBI, your position 
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was because of press inquiries, Mr. Nussbaum told you to follow up 
on this, you get the documents, you kind of look through them, you 
are not really that interested once you see that the Clintons aren’t 
there and you put it in a box and put it aside until the Department 
of Justice comes back to you. 

In your testimony in your deposition, which I have read to you, 
you indicate that really, until Christmas, you’re not really involved, 
you kind of have a knowledge from press stories about this stuff 
with Hale, but that the documents don’t mean anything to you. 

But when you look at the notes, what you see is that again and 
again the people in the conversation on November 5, which include 
you and Mr. Lindsey and Mr. Nussbaum, who were the people who 
a week later are talking about getting the documents from the 
SBA, you see again and again questions come up with this whole 
issue with Hale and where did the money go and what is Hale say- 
ing. And you know from your experience that when these things 
come up in a joint defense meeting, what you want more than any- 
thing else is to find out what is in the Government’s files. 

So you then go out within 2 weeks at Mr. Nussbaum’s direction 
to follow up, you get the files, you pick them up yourself, you leave 
a message for Mr. Lindsey telling him that it’s important, and then 
you turn it back to the Department of Justice because they raised 
a hue and cry about it. 

When you look at all of these things together, you understand it 
suggests a much greater degree of purposefulness and seriousness 
than is suggested by just the notion that it’s a routine response to 
press inquiries. 

My final question to you is this, because we have heard this 
again and again, the Department of Justice didn’t raise an issue 
about that, they said this was innocent, Mr. Spotila said there was 
no problem with it. The fact is you did not tell Mr. Spotila or the 
SBA, and you did not tell the FBI that when you had ordered these 
documents, you had within 2 weeks earlier, sat at a joint defense 
meeting with private attorneys representing the President with re- 
spect to a criminal investigation to discuss matters of concern for 
those private attorneys, including those attorneys interested in try- 
ing to find out what’s going on in the investigations, you did not 
tell that to the FBI or to Mr. Spotila, did you? 

Mr. Eggleston. I did not. 

Mr. Chertoff. Nothing further. 

Mr. Eggleston. Can I comment? 

Mr. Chertoff. Sure. 

Mr. Eggleston. Not only did I not tell him, I also didn’t give 
them the documents, show any of the documents or anything about 
the documents to the private attorneys. I was not getting this — I 
told you the purpose of this November 5th meeting was to make 
sure everybody was wearing the right hat, and we could do the 
things that we could do and the private lawyers could do the things 
that they could do. 

Mr. Chertoff. But you read 

Mr. Eggleston. I don’t mean to — I listened to you for a long 
time and let me just give my response. 

This was something that I thought that we in our public capacity 
could do. It was not something that I thought that I was going to 
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share with Mr. Kendall, and I did not share it with Mr. Kendall. 
So you’ve come to a big conclusion, but the conclusion isn’t there. 
I did not share this material — let me just finish. 

I mean, the purpose of this meeting, as I understood and de- 
scribed it earlier, was to make sure that everybody was acting in 
their own appropriate sphere. And when the meeting was over, Mr. 
Kendall had his activities that he could follow up and there were 
things that we could follow up, and following up on press inquiries 
was one of the things that I thought that we should do. 

I did not show these documents to Mr. Kendall. I did not get 
these documents as part of a joint defense arrangement. When I 
got them, I did not show them to Mr. Kendall. I have to emphasize, 
I think it would have been perfectly appropriate for me to show 
these documents to Mr. Lindsey. It looks like I tried to show these 
documents to Mr. Lindsey. 

There is a major distinction here. When I went to get the docu- 
ments, I didn’t know what they were, I didn’t know what they said, 
I didn’t have any idea what was in the documents. 

Mr. CHERTOFF. But you knew what the subject matter was, that 
it had to do with the subject matter that had come up in the joint 
defense meeting within 2 weeks before; right? 

Mr. Eggleston. Well, I knew that it dealt generally with the 
subject matter of David Hale. 

Mr. CHERTOFF. And you went over yourself to pick it up; right? 

Mr. EGGLESTON. I went over myself to pick it up. I didn’t know 
at the time what was in the documents. 

Mr. CHERTOFF. You could never know. You reviewed it; right? 

Mr. EGGLESTON. Could I give my answer and then you can ask 
me whatever questions you want? 

When I went to get them, I didn’t know what was in the docu- 
ments. You are focusing a lot of attention on this joint defense 
meeting. The fact is, particularly by the time of November 16, there 
was much more in the press. I mean, what we basically talked 
about in this joint defense meeting were the allegations that had 
come out of the press. This isn’t some independent source of knowl- 
edge that was going on. And there was even more activity through 
the press by November 16. 

Mr. CHERTOFF. You didn’t 

Mr. Eggleston. I’m sorry. I know I’m giving a long answer but — 
so that when I was giving — when I was seeking to get them, I was 
doing it under, in my capacity as Associate Counsel at the White 
House, I believed it was proper. And I think there would have been 
nothing wrong with me showing them to Mr. Lindsey, and as I say, 
indeed it looks like I probably tried to, which would have been per- 
fectly appropriate, I believe. 

I think he wasn’t there, I think something happened where I 
didn’t get him, I don’t know, I don’t remember why he wasn’t there 
but I think something happened that precluded me from showing 
them to him. And it turned out that, after I had reviewed the docu- 
ments, they weren’t very important, they were not very significant. 

Mr. CHERTOFF. But 

Senator Murray. Mr. Chairman, may I ask a procedural ques- 
tion? I have been waiting for my 10 minutes time and the school 
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has asked that we pick up their kids so they don't walk home, and 
if I don’t do it in the next few minutes here 

The Chairman. I’m going to ask Counsel to hold it down. He has 
one more question and we’ll go right to the Senator. 

Mr. Chertoff. But Mr. Eggleston, you didn’t, after November 5, 
create separate spheres in which Mr. Kendall was going to be 
working on his own matters and you were going to be working on 
your own, because within 5 days thereafter, Mr. Kendall sent you 
a copy of a chronology he had prepared as part of his representa- 
tion to the private client, which was found in your files, so there 
was a continued exchange of information. 

You didn’t take yourself out, am I not correct, you didn’t then say 
after November 5, look, I’m going to separate myself from Kendall, 
I’m going to make sure that none of the information I get as a Gov- 
ernment official is going to get over to Kendall because I’m going 
to create an ethical wall between us. You continued to deal with 
Kendall, you continued to have conversations with Kendall. Ken- 
dall gave you a chronology which more or less told you some of the 
things he was interested in, because it’ laid out in the chronology 
which is dated November 10, you got the chronology; right? 

Mr. Eggleston. I must have. I heard it was found in my files. 

Mr. Chertoff. Doesn’t the chronology talk about Hale and what 
Hale claims and the $300,000 loan, so even after November 5, 
there wasn’t a parting of the ways or passing of the torch? What 
happened is everybody lit the same torch and went on carrying it; 
isn’t that right? 

Senator Sarbanes. Mr. Chairman, this is not fair to Senator 
Murray, I have to say. Mr. Chertoff is spinning out all these theo- 
ries. He’s entitled to do that. Mr. Eggleston is entitled to reply to 
them because Mr. Chertoff is making an incredible number of as- 
sumptions. I think we should go to Senator Murray and let her 
have her time, and then Mr. Eggleston ought to get an opportunity 
to respond to this litany that Mr. Chertoff has been setting out. 

The Chairman. Let me say in fairness — could I see that? Could 
I see that chronology? I don’t know how long 

Senator Sarbanes. We can come back to that. Why don’t we let 
Senator Murray have her turn. 

The Chairman. We will. I don’t know how long we’ve had this 
chronology but I think it speaks much about what Mr. Eggleston 
has testified to, and we will examine that. 

And one of the reasons we went over, and I know that my col- 
league understands that, and because both Mr. Lindsey and Mr. 
Eggleston want to have opportunities to expand upon, as they 
should, some of the answers and some observations that the Com- 
mittee has made, so let’s turn — and I apologize to the Senator for 
the delay, and I thank her for her patience. 

Senator Murray. 

OPENING STATEMENT OF SENATOR PATTY MURRAY 

Senator Murray. Thank you, Mr. Chairman. 

And I do have a few questions for the witnesses. I do want Mr. 
Eggleston to respond but I did want to come today and make a 
statement and a few comments, first of all, to express my opti- 
mism, Mr. Chairman, that you will be able to work with our Rank- 
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in g Member in order to complete this Committee’s work in a fair 
and expeditious manner by next month’s deadline. 

Mr. Chairman, in general I feel that this Committee in the past 
has been very successful in working on a bipartisan basis in order 
to find answers to many questions that, quite frankly, have trou- 
bled all of us. I do think, however, it is timely to remind this Com- 
mittee not to lose sight of its mission. 

The American people understand the role of this Committee. 
They want us to ask tough questions and they want us to pursue 
this investigation in a responsible manner. And if there is any 
wrongdoing, they certainly want to know the facts and they want 
us to make recommendations once we have exposed them. 

I agree with Senator Sarbanes that it should be facts first and 
judgment later, but Mr. Chairman, I think we should notice that 
many people are growing very tired of what they have seen lately, 
and unfortunately our constituents have watched this Committee 
become much more political and partisan since we first debated 
whether to subpoena Mr. Kennedy’s notes. 

Mr. Chairman, the Government was recently shut down for 21 
days, the longest period of gridlock that’s ever been imposed by 
politicians, and I feel it’s important to raise that shutdown, even 
though the only thing it shares in common with this investigation 
is that they both come from Capitol Hill. 

I spent a lot of time during the shutdown in my home State talk- 
ing to my friends and my neighbors about their concerns, which 
mostly focused on the future of Medicare and Medicaid, and they 
wanted to know whether or not we were going to have a budget 
deal. Those were the issues they cared about. In fact, the Speaker 
of the House was in my State last week and he cast doubt on the 
likelihood of a budget compromise and that concerns me a great 
deal. As a Member of the Budget Committee, I know we have come 
a long way. I know a budget deal is possible and I am surprised 
that the Speaker was so willing to throw in the towel this late in 
the game. A budget deal is within reach and if we can reach a sen- 
sible one, we’ll be doing something important for this country. 

Against that very troubling backdrop, over the last few weeks in 
my State, was the ever souring tenor of this Committee’s efforts, 
a tenor I believe is the cause for increasing concern. I’m concerned 
because it appears this Committee may be getting too far ahead of 
itself without the benefit of, at least for now, all the facts. 

For the average person sitting at home watching the evening 
news, they could easily conclude by watching this Committee over 
the past few weeks that grievous crimes have been committed, 
facts and proof discovered, and punishment rendered. All of this 
could be derived from the sensational claims and statements made 
to the press. 

I think it is very important to point out to everyone that this in- 
vestigation is not yet over. It has been long for sure, and some 
think too long and too costly. We have put to rest Vince Foster’s 
suicide, and we have completed the Washington phase of this in- 
vestigation, but in the present phase, we have answered few, if 
any, questions. 

It is time for us to move beyond the sound bites, Mr. Chairman, 
and ask the hard questions. I very much fear that partisanship will 
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intrude into these hearings, especially as Presidential politics heat 
up, and I can tell you that the people in Washington State are al- 
ready skeptical of these hearings. 

This Committee cannot afford to lose the confidence of the Amer- 
ican people, especially when they think their leaders are incapable 
of keeping the Government running, balancing the budget, and tak- 
ing care of the issues people really care about. 

Mr. Chairman, I urge this Committee to stay focused. We have 
done nearly 3 dozen days of hearings. We have deposed over 150 
individuals, and weVe heard testimony from more than 80 individ- 
uals, and that’s commendable. We have worked hard and resolved 
many issues. 

This Committee is entrusted to investigate some serious issues 
surrounding Madison Guaranty and Whitewater, and we should do 
so. If we stay true to that mission, I am confident this Committee 
can restore its bipartisan demeanor and complete its work on time. 
And I’m very hopeful that that will be the case. 

Having said that, Mr. Chairman, I have one question I want to 
ask Mr. Kennedy and then we’ll turn it over to Counsel. 

Mr. Kennedy, on the top of your notes, both typewritten and 
handwritten, you have a note that reads, “Try to find out what’s 
going on in investigation.” Do you have that in front of you? 

Mr. Kennedy. Yes, I do, Senator. 

Senator Murray. That line could potentially be perceived as very 
troubling if it meant that the White House staff was going to at- 
tempt to acquire confidential Government materials. Can you ex- 
plain to this Committee for our information what you meant in 
writing that? 

Mr. Kennedy. Senator, the word is actually “investigations.” 
That’s one of the mistakes I made when I typed the notes up. This 
was a task list that Kendall sort of outlined for himself at the start 
of the meeting. It’s the things that he needed to do or the things 
that he foresaw that his law firm would be needing to do as he 
began to represent the President and the First Lady. 

Senator Murray. Are you aware of any efforts to track down in- 
formation as it relates to any relevant Government investigations? 

Mr. Kennedy. I am not, Senator. 

Senator Murray. Thank you. I’ll turn it back over to Counsel. 

Mr. Ben-Veniste. Mr. Eggleston, as of early November, isn’t it 
the case that Mr. Lindsey is the person who had been designated 
to answer press inquiries relating to Arkansas issues at the White 
House? 

Mr. Eggleston. Yes. 

Mr. Ben-Veniste. When you learned that Congressman LaFalce 
had requested documents from the Small Business Administration 
for this Committee and that was published in the newspaper, Mr. 
Nussbaum suggested that you ought to see or follow up on that. 

If I understand your testimony, you contacted officials at the 
SBA to see whether it would be appropriate for them to share with 
the White House what they had given to Representative LaFalce; 
is that correct? 

Mr. Eggleston. That is correct. 

Mr. Ben-Veniste. Having given the materials to Representative 
LaFalce, the understanding, as we have heard in testimony before 
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this Committee by the officials of the Small Business Administra- 
tion, was that at some point those documents might well become 
public. Did you understand that? 

Mr. Eggleston. Yes. 

Mr. Ben-Veniste. Was it, in your view, a reasonable and legiti- 
mate interest of the White House prior to getting press inquiries 
or prior to the 7 publication of any of these documents, for the White 
House to also have a look at them if it was deemed appropriate? 

Mr. Eggleston. Yes, that is the reason I made the call. 

Mr. Ben-Veniste. In calling Mr. Lindsey to let him know that 
you were in the process of obtaining and had obtained information 
from the Small Business Administration, were you following up on 
this matter with the person who you understood had been des- 
ignated the chief press spokesman or liaison on such matters? 

Mr. Eggleston. I think that must be true. I always hate to say, 
"I don't remember" in this forum because it always comes back at 
you with 10 times more force. I don’t actually remember contacting 
Mr. Lindsey. I have a recollection of not talking to him about this, 
but the records sure indicate that I talked to him — not that I 
talked to him, that I talked to his secretary, and if I did, it’s be- 
cause, if the call was going to come in about these records, that call 
would no doubt come in to Mr. Lindsey. 

Mr. Ben-Veniste. So that the implication that has been ascribed, 
that there was some surreptitious and clandestine decision struck 
at this meeting that sent you out as an operative of Mr. Kendall 
to obtain sensitive information from Government agencies, is, ac- 
cording to the facts that you have testified to here under oath, not 
a reasonable or accurate description of the true events? 

Mr. Eggleston. That’s correct. 

Mr. Ben-Veniste. It is not a quibble on your part that the moti- 
vation and direction to get the material was entirely appropriate 
from the standpoint of the White House being able to respond to 
press inquiries? 

Mr. Eggleston. That’s correct. 

Mr. Ben-Veniste. On November 28, 1995 — I believe you alluded 
to this in your earlier testimony — Mr. Teckler, an official of the 
Small Business Administration, testified before this Committee. At 
page 145 he responded to this question that I put to him: 

Question: Having had the opportunity to review the report and the attachments 
thereto that were turned over to Mr. Eggleston and with the benefit of hindsight, 
do you identify any documents that were particularly sensitive? 

Answer: No, I think we satisfied ourselves, and I think Mr. Spotila satisfied him- 
self, prior to having sent the documents forward that there were no sensitive docu- 
ments. We certainly are satisfied to that effect afterwards. 

By me, "Is that correct, Mr. Spotila?’’ Mr. Spotila responded, 
“Yes, it is.’’ 

So that on the basis of your testimony, the documents which 
were requested were requested for a legitimate purpose at the 
White House, that you reviewed them, that the documents were 
unremarkable, that you did not for whatever reason show them to 
Mr. Lindsey although you felt it would be appropriate to do so, that 
the Small Business Administration and the Justice Department 
have said that the documents did not comprise any sensitive or re- 
markable information, and that having seen the documents, there 
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was nothing impermissible about that and it did not impede the in- 
vestigation. 

Let me ask Mr. Lindsey one question with respect to the produc- 
tion of this telephone message that Senator Bond asked you about. 
Can you please describe the circumstances under which that tele- 
phone message was not delivered to the Committee prior to the 
time it was delivered 10 days ago or so? 

Mr. Lindsey. Yes, sir. Fm not sure what this Committee sent to 
the White House in terms of a subpoena or request. I received from 
the White House Counsel's Office I believe three separate requests, 
as they were discussing with you all the scope of the subpoena. 

The first request I got, if I remember right, listed about 50 peo- 
ple on it, and asked for any communications or any documents re- 
flecting communications I had with those individuals. 

The second document I believe I got, or the second memorandum, 
had additional individuals that were — it was a smaller group of 
people that were being asked but I was being asked by some addi- 
tional individuals. 

I got a third request that asked for, and I am paraphrasing, 
memorandum, documents, dated or prepared before March 4, 1994, 
relating to, and then it said Whitewater, Madison, Rose Law Firm, 
and entities. 

I understood at the time, or my understanding at the time was 
that since I had already gotten a request asking for communica- 
tions with a whole series of people, that those were not asking for 
communications, they were asking for substantive documents relat- 
ing to those subjects. I had already provided responses to over, I 
bet, 60 people. 

In my deposition an issue came up about other documents, and 
I made some comment to my attorney — well, I'm not going to tell 
you what I said to my attorney, but anyway, I made some comment 
that I was concerned that we had not provided something that I 
remembered. We went back to the White House, had additional 
conversations with the White House Counsel’s Office in which they 
indicated that their understanding of that last request would in- 
clude telephone messages, even though they had already specifi- 
cally asked me for telephone conversations with at least 50 people. 

We then went back and found some additional documents that 
related to telephone — they simply reflect a telephone — or a com- 
munication, not a meeting and what I would not consider to be a 
document relating to — I would not consider that to be a document 
relating to Whitewater. The Counsel’s Office took the position that 
we at least should turn it over because it might be — this Commit- 
tee might consider it to be a document relating to Whitewater and 
we made that additional response. 

Mr. Ben-Veniste. All right. So if I understand it, something that 
came up at the deposition led you to believe that perhaps this Com- 
mittee was not in possession of a document that you remembered 
having seen, you went back and you checked, and although tech- 
nically it might not have been called for, you made the determina- 
tion to produce it. 

Mr. Lindsey. It wasn’t even this document. It was an unrelated 
document that triggered it in my mind, but it triggered us going 
back and looking at the request again, trying to determine whether 
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any of the request would include this type of document. Again, the 
Counsel’s Office making a decision that, to err on the side of disclo- 
sure, that we would turn these additional documents over. 

Mr. Ben-Veniste. Let me ask one final question so that we put 
in context, lest there be speculation about whether you were not 
forthcoming or hiding the document from investigators, and so 
forth and so on. Had this particular phone record been produced to 
any other investigators? 

Mr. Lindsey. I understand that yes, I believe it has been pro- 
duced to the House Committee in response to a request, and that’s 
the only one I can be sure of. 

Mr. Ben-Veniste. So clearly on the House side, they have al- 
ready had this document and presumably for some period of time? 

Mr. Lindsey. Yes. A lot of the requests asked for telephone logs, 
and — you know, and again the Senate requests, or at least what I 
saw, didn’t ask for telephone logs, it — one request asked for com- 
munications with a whole series of people which I would — I took 
to include telephone logs. But when it asked for simply documents 
relating to these matters, I took that to be substantive documents, 
not telephone logs. If that was my error, I apologize. 

Mr. Ben-Veniste. Thank you. 

The Chairman. Senator Mack. 

OPENING COMMENTS OF SENATOR CONNIE MACK 

Senator Mack. Thank you, Mr. Chairman. 

I have some specific questions I want to get to with respect to 
some of the notes on the typewritten information that we have, but 
I do want to follow up on a couple of just kind of general areas. 
It would be my conclusion in looking at this — at least my under- 
standing of the development of these notes, there was a meeting 
that took place, someone was charged with keeping information 
with respect to the points that were raised. And my own conclu- 
sion, frankly — and this is not judgmental, it’s just a point that I 
would have thought would have been very natural — that once that 
document had been put together, that people in fact would be en- 
gaged in trying to flesh out some of the data with respect to the 
areas that were raised. 

I gather from listening to the conversation this morning, that the 
attorneys in the crowd have indicated, well, some of that would be 
alright but some of that wouldn’t. There was kind of a passing of 
the torch, saying now the Clintons’ personal attorneys are going to 
take care of these things, but I think, Mr. Eggleston, you made ref- 
erence to the fact that but there would be knowledge in the White 
House, and I think you pretty much indicated Mr. Lindsey would 
probably be the person who had most of that knowledge, you 
wouldn’t ignore that. 

So what I’m trying to get at here is, there are a lot of different 
points that were raised. I would assume that Mr. Lindsey and 
maybe some others were involved in developing some of the back- 
ground information about some of these points. Is that a fair thing 
for me to conclude? 

Mr. Eggleston. I think there may have been issues that he 
learned about — you can probably tell from the documents that Mr. 
Lindsey learned a lot about a lot of these issues from listening to 
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the press calling him and telling him what a lot of the facts were. 
But the point I was making is that the White House attorneys and 
other people were not going to be calling third-party witnesses. 

Senator Mack. Internally, then, but you all would have been in- 
volved in gathering together what information you might have 
known about these various points. Is that 

Mr. EGGLESTON. I don’t think we did that in any sort of system- 
atic way. I think we did it as 

Senator Mack. Again, I’m not trying to pin you down, was there, 
now that we concluded this meeting, did we give assignments to 
each of these points to everybody and it was worked through in a 
thorough way, but from time to time, over a period of time, various 
issues would come up relative to the points that were made on here 
and there were going to be certain people in the White House that 
would have been pursuing gathering of that information. Is that a 
reasonable conclusion? 

Mr. Eggleston. If I could just answer that this way, this would 
come up usually when a press inquiry would come in. Somebody 
would call up and say how about such-and-such. They usually 
called Mr. Lindsey, and if he knew the information he might pro- 
vide the information. There was no effort to go out — now, maybe 
others did it — but there was no effort that I know of to go out and 
sort of collect what the existing state of facts or knowledge was 
about. It was press response driven, as far as I know. 

Senator Mack. And in these — I gather there were 

Mr. Eggleston. By the White House, I should say. I presume 
Mr. Kendall was probably doing what ordinary counsel did. But by 
the White House, it was press response driven, as far as I know. 

Senator Mack. Then let me go to some specifics and maybe it 
might help me both understand how it worked, and also at the 
same time provide me some information with respect to some of the 
specifics in the notes. 

Mr. Lindsey, if I could, let me engage you in this discussion, and 
I’m going to be referring to notes on page 12529, and I think that’s 
the first page of the typewritten notes. 

Mr. Lindsey. Of the typewritten version, yes, sir. 

Senator Mack. Yes. I want to go to the part that refers to HRC’s 
representation of Madison, the Beverly Bassett part, and possibly 
even the “RLF — answered questions, did reconstruction.” 

I guess maybe I should start by asking this question. Are you fa- 
miliar with what that was representing? 

Mr. Lindsey. Yes, in general. 

Senator Mack. Could you tell me what were the points that were 
raised in that area of discussion? 

Mr. Lindsey. Yes, sir. One of the issues that came up in the 1992 
campaign, frankly by Jerry Brown at a debate in Chicago, was that 
Mrs. Clinton was doing business with the State. In fact, I think he 
went so far as to say that her husband — that Mrs. Clinton’s hus- 
band, the Governor, was getting business for her from the State. 
In connection with that, the issue of Madison’s requests to the 
State Securities Commissioner, Beverly Bassett, now Beverly Bas- 
sett Schaffer, came up. We responded to these requests. 

It turns out that the Rose Law Firm, on behalf of Madison, made 
a request, as I think Mr. Massey has testified to, to the State Secu- 
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rities Commissioner, to clarify whether or not, under Arkansas law, 
a savings and loan could issue preferred stock. The answer to that 
question was yes, they could. 

Frankly, you know, there’s a lot of question about whether or not 
the Rose Law Firm got preferred treatment. I have never seen any- 
one suggest any other interpretation of Arkansas law with respect 
to that issue. 

In that letter, as you know, there’s a reference at the bottom — 
it was signed by the Rose Law Firm but there was a reference to 
if you have questions, call either Hillary Clinton or Rick Massey. 

Senator Mack. Would you hold your thought there for just a 
minute? 

Mr. Lindsey. Sure, absolutely. 

Senator Mack. Mr. Kennedy, you were the managing partner of 
the firm at different — I had a question related to a policy. 

Excuse me, just a minute. 

The other day in Mr. Massey’s testimony, I thought he made ref- 
erence to, or I picked it up in some other document, as to why Hil- 
lary Clinton’s name appeared in that letter. I thought I heard him 
say something about it was a policy of the firm to have the billing 
partner’s name appear on that type of correspondence. Do you 
know whether that was, in fact, the policy of the firm? 

Mr. Kennedy. I wouldn’t say it was a formal written policy but 
particularly for people situated where Rick was, sort of getting 
started and whatnot, they were expected to keep their supervisors, 
the billing partners, informed. And I think that that’s what he was 
referring to primarily. 

Senator Mack. Well, the way that it came across was that it was 
policy to have the billing partner’s name appear to be in essence 
recognizable. It seemed to me, struck me as being much more than 
just informational, but again really, as far as you’re concerned, 
there wasn’t any written policy but it was kind of expected for as- 
sociates to put the billing partner’s — would the name, by the way, 
appear on those letters as the billing partner or was it satisfactory 
to you to just have the name appear in the body of the letter? 

Mr. Kennedy. Senator, you would not normally identify some- 
body as the billing partner, no, sir. 

Senator Mack. Then what would be the benefit of having her 
name appear in the body of the letter as opposed to somebody who 
signed it? 

Mr. Kennedy. I am not sure that you would say that there was 
any particular benefit given or sought in that case. 

Senator Mack. If we were to ask to look at information with re- 
spect to letters that the associates put out, would we find it was 
pretty consistent that billing partners’ names would appear in 
those letters? 

Mr. Kennedy. If the billing partner was actively involved in the 
matter, actively undertaking a supervisory role, it would not be 
surprising at all to me, Senator, that you would see some consist- 
ency there. 

Senator Mack. Well, I appreciate that. 

Mr. Lindsey, if you would go on with your explanation, then. 

Mr. LINDSEY. Anyway, the second matter had to do with then 
serving as a broker, if you will, for the placement of that preferred 
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stock. My understanding is that Beverly Bassett indicated that 
under certain conditions they could do that but indicated that they 
needed to increase their working capital before that would be al- 
lowed. There were questions raised at the time because Beverly 
Bassett’s brother, Woody Bassett, was an early and close, strong 
supporter of the Governor. 

Senator Mack. How early and how close? 

Mr. Lindsey. Well, I believe going back to his first race, 1974, 
for Congress. That that relationship, that there was too much cozi- 
ness there. And after the fact, the Rose Law Firm did answer ques- 
tions with respect to this particular transaction. 

Again, I assumed, though Mr. Kennedy may have been involved 
in this discussion at all, that I was walking through for Mr. Ken- 
dall what the various issues that had come up. This was clearly an 
issue; as you know, two Rose Law Firm letters to Beverly Bassett, 
listing what the two letters are. Beverly Bassett responded with 
the authority to do both. She had recently been appointed as Secu- 
rities Commissioner, and so forth. 

So I was simply relating to Mr. Kendall and to others there who 
had not followed that during the campaign, what that issue was 
and how we had responded to it during the campaign. 

Senator Mack. I understand. Did you voice some concern, or did 
the group kind of have some concern with respect to whether they 
thought either there was the appearance of impropriety, or were 
you concerned about that at the time? 

Mr. LINDSEY. No, sir. I’ve actually looked at the records. I believe 
that Beverly Bassett Schaffer took a more active role in trying to 
supervise Madison and 

Senator Mack. I’m not talking about her role. I’m talking about 
the role of the First Lady. I’m asking you the question, do you 
think if you had it to do over again, would you have advised that 
the First Lady shouldn’t have done that? I realize this was not 
when she was the First Lady. 

Mr. Lindsey. I believe, in hindsight, if it would have taken this 
matter off the table, that all of us would have advised her. I don’t 
think she would have required our advice. 

Senator Mack. I was under the impression that she, in fact, 
made a point of trying to make sure that she did not represent cli- 
ents before regulatory agencies. 

Mr. LINDSEY. That is correct, and she, in fact, it is my under- 
standing with respect to billings that came from the State, that she 
did not participate in those as well. 

Senator Sarbanes. Let’s be clear about that because it is an im- 
portant point but I think we want the record to be clear. My under- 
standing is that she took herself out of the sharing in the proceeds 
that came to the Rose Law Firm from the Rose Law Firm repre- 
senting State agencies. 

Mr. Lindsey. You are correct, I’m sorry. 

Senator Sarbanes. Which is a different point than the point that 
was just being made, as I understand it. 

Mr. Lindsey. Mr. Kennedy obviously would know. 

Senator Mack. Let me get back to the point that I am pursuing 
anyway. The First Lady has, I think, responded on a number of oc- 
casions that she really made an effort to make sure that she didn’t 
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represent a client before a regulatory agency, in fact went to the 
extent that Senator Sarbanes has raised to clarify how billing 
would take place. In response to a question, though, as to why she 
had called Beverly Bassett, the response was that she had made 
that call for the purpose of just getting the name of an individual 
that the letter should be sent to. 

I find it really, really tests my — well, I’m not sure exactly how 
to phrase this. It's difficult to believe that she would risk breaking 
down this wall of protection that she was trying to build around 
her to make a call for the purpose of finding out who to send a let- 
ter to? I mean, that just doesn’t make sense to me. 

Mr. Lindsey. Well, again, I don’t want to speak for her, she can 
certainly speak for herself, but my understanding was that as — this 
is a Securities Commissioner. In many States a Securities Commis- 
sioner does not have regulatory authority over the State S&L’s. In 
Arkansas they do, I think as they probably — but again, I am 
speculating 

Senator Mack. You don’t think that she knew that? 

Mr. Lindsey. No. I think she was aware of that, but I’m sure she 
also, as she was in the process of discussing this, thought I wonder 
who over there actually handles the S&L side of the Securities 
Commissioner. She picked up the phone, called, and my under- 
standing is, to ask who on your staff basically handles the S&L 
side of your regulation, and that, you know, that she then hung up 
the phone and that was the extent of any conversation she had. 

Senator Mack. It seems like, again, a tremendous risk to take 
to be making that kind of call. I suspect, and I don’t know — let me 
ask you this 

Mr. Lindsey. Senator Mack, let me say, there is — you know, 
again, we have to try to put this into some context. What purpose 
would be served? I don’t know of anyone who has looked at Arkan- 
sas law and the decision that the Securities Commissioner made 
with respect to this issue and suggested that that was the wrong 
decision. Mr. Massey, if I remember, said he thought it was a slam 
dunk. 

Senator Mack. Right. Can I 

Mr. Lindsey. And therefore, again, obviously in hindsight, it 
would have been better if she hadn’t picked up the phone to find 
out who happens to be handling this matter within the Securities 
Commission. But again, to suggest as the only place that that can 
lead, that somehow she was seeking preferable treatment, I just — 
it doesn’t work, because there was no preferable treatment. 

Senator Mack. Sitting on this side of the desk, the requirement 
is for us to ask questions that could raise other possibilities. If we 
all just concluded what was written, there would be no purpose for 
this. So let me respond to your question. Because — in fact, I raised 
this the other day with Mr. Massey — my experience of 16 years in 
the banking business was that there was never a slam dunk when 
it came to the regulators, never, never. In fact — well, and I think 
Mr. Massey said in hindsight that he has come to that same con- 
clusion. 

Second point that I would make, this comment with respect to — 
and it is something that the First Lady has said I think many 
times — that they never issued the preferred stock, so what’s the 
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harm? That’s not the question. The question is was there any effort 
to try to influence, and I think there is enough evidence out there 
to at least have people raise questions as to whether there was an 
intent. I mean, it’s not hard to get into a situation where one could 
conclude, as Mr. McDougal is trying to figure out how he can get 
his capital situation improved, that one of the ways to do it is 
through preferred stock. He has to find out whether he can have 
that issued. It’s very important to him for the survival of the orga- 
nization if it can be done. And people are sitting around saying 
how are we going to get this done. 

Well, if we make the phone call, it might not be the right thing 
to do. I can just make the call and ask the question about who to 
inquire, where we should send the letter. The subliminal message 
that comes with that is one of saying, oh, we have now just notified 
the Arkansas Securities Commission that, in fact, this is an impor- 
tant issue. 

Now, I’m raising that as a possible concern. 

Mr. Lindsey. Senator, my only point or response to that is this 
is not, in my opinion, a matter of judgment on behalf or discretion 
on behalf of the Securities Commissioner. She — this request was 
to — was in effect saying this is our interpretation of Arkansas law, 
do you agree in our interpretation? The Securities Commissioner 
said, yes, I agree with your interpretation. I have not seen anyone 
to suggest that there is any other interpretation that is reasonable 
of Arkansas law. 

Senator Mack. Again, we can debate that particular point for a 
long time. I would ask you, do you know — I’m just curious — as you 
have followed this issue through, do you know whether Mrs. Clin- 
ton ever raised or contacted regulatory agencies for other clients? 

Mr. Lindsey. No, sir, I do not know that. 

Senator Mack. Is that something that you all would have asked 
the question about? 

Mr. Lindsey. I never asked that question. It never came up. 

Senator Mack. Would it make any difference to you if you knew 
that this was the only time that Mrs. Clinton had contacted a regu- 
latory agency? 

Mr. Lindsey. No, sir. I know Mrs. Clinton. I know her to be a 
woman of integrity. You know, you’re sitting there, you’re talking, 
you say I wonder who is supposed to handle this, you pick up the 
phone. And after the fact, you think, you know, maybe I shouldn’t, 
but — especially 11 years after the fact or 10 years after the fact, 
but the fact of the matter is, I do not believe that there was any 
attempt to get preferential treatment in this. I don’t believe any 
preferential treatment was given. I believe Ms. Bassett has testi- 
fied to that. I believe others have testified to that. 

Senator Mack. Mr. Chairman, I think that’s all I have for now. 

The Chairman. Senator Sarbanes. 

Mr. Ben-Veniste. Let me follow up on a couple of things from 
Senator Mack. When you’re using a general description of whether 
an associate sends out a letter under his own and sole signature, 
does it make a difference, or did it make a difference back 10 or 
11 years ago, at the Rose Law Firm, whether the associate was a 
seventh-year or sixth-year associate or a first-year associate? 

Mr. Kennedy. Absolutely, Mr. Ben-Veniste. 
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Mr. Ben-Veniste. As we have all seen, although Mr. Massey has 
progressed in his career as probably a senior partner now at the 
Rose Law Firm, at that time he was a first-year associate. 

Mr. Kennedy. That is correct, Mr. Ben-Veniste. 

Mr. Ben-Veniste. And the rules with respect to whether first- 
year associates write letters on their own to the heads of regulatory 
agencies would be one that I would think a firm like the Rose Law 
Firm would have a serious interest in precluding until that associ- 
ate were able to prove himself or herself? 

Mr. Kennedy. That’s correct, Mr. Ben-Veniste. Rick is and al- 
ways has been very talented, but all of us have a learning curve. 

Mr. Ben-Veniste. So that, as you look at this in hindsight, do 
you find anything remarkable about the fact that Mrs. Clinton, as 
the senior partner supervising Mr. Massey, was a signatory to that 
letter along with Mr. Massey? 

Mr. Kennedy. No, I do not. 

Mr. Ben-Veniste. Now in terms of Mr. Lindsey’s responses to 
the questions about the nature of the question put to the securi- 
ties — on the securities issue of selling preferred stock, we have 
heard from Mr. Massey on this question under oath, who testified 
very clearly that, in his view, there was nothing that was done that 
was untoward, improper, sneaky, or in any way not aboveboard or 
proper for an attorney in connection with the dealings between the 
Rose Law Firm and Mrs. Schaffer and her department. 

Mr. Lindsey, do you have some other view of this? 

Mr. Lindsey. No, sir, not at all. In fact, in response to Senator 
Mack’s question about whether if I knew this was the only time 
that this had ever occurred, that would reinforce my position that 
she made effort not to — if you’re suggesting that she somehow did 
it to gain influence, this doesn’t sound like the time to do that. And 
therefore, you know, I do not believe there was anything improper. 

Mr. Ben-Veniste. Are you aware that, according to Beverly Bas- 
sett Schaffer, both the Federal Home Loan Bank Board representa- 
tives and the FDIC representatives that she contacted on this issue 
encouraged Madison Bank to raise funds in this way? 

Mr. LINDSEY. I believe not only she testified to that, but I believe 
that Rick Massey also testified to that fact the other day. 

Mr. Ben-Veniste. So we are having all of this discussion and 
minute focus on an issue which every single person who has looked 
at it has called unremarkable, appropriate, and in the best interest 
of not only Madison Bank but their depositors to have taken place 
if it was possible; is that correct? 

Mr. Lindsey. Absolutely. One of the things, you know, this Com- 
mittee knows better than I, was that during the latter part of the 
1980’s, the FDIC was slow to close banks down because frankly, 
there was not sufficient funds and therefore they were trying to do 
everything — my understanding was that they could, to try to put 
new capital in and preferred stock would obviously be a way that 
private investors would have responsibility for the continuation as 
opposed to the taxpayers. 

Mr. Ben-Veniste. The evidence that we have received in addi- 
tion to that shows that by 1987, Beverly Bassett Schaffer had 
taken the position that Madison Bank should be closed. She wrote 
that position to the Federal regulators, and the Federal regulators 
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said, well, we don’t have the money in hand to pay off the deposi- 
tors, and we’re much more concerned about other banks than little 
old Madison Bank, so you’re going to have to wait. And indeed, it 
wasn’t until 2 years later in 1989, that the bank was actually 
closed down. 

And according to the testimony that we have heard, the great 
majority of the dollars lost by Madison Bank occurred as a result 
of that interim delay between 1987 and 1989, so the question I put 
to you is if Beverly Bassett Schaffer was in some way colluding 
with the Rose Law Firm or the Madison Bank, why in the world 
would she have taken the initiative to try to close the bank down? 

Mr. Lindsey. I agree 100 percent. In addition, it is my under- 
standing that if she, as a State regulator, had shut the savings and 
loan down, that the depositors would not have had access to the 
Federal insurance, and therefore, other than urging the Federal 
Government to do so, as you indicated she began doing in 1987, 
there wasn’t much she could do. In fact, I believe every Federal 
regulator who has looked at this has indicated that they believe 
she acted appropriately and in the best interests of the depositors. 

Mr. Ben-Veniste. So then — and to get off this subject with this, 
by way of conclusion, when we look at this situation, you can’t look 
at it in a vacuum, to use another sense of that expression, but you 
must look at it in the context of whatever else was going on in 
1987 in the country in connection with the S&L crisis. And at that 
point there wasn’t enough money to pay off the depositors. What 
was needed was some time to come up with a plan so there 
wouldn’t be an emergency and a run on the banks, and have bank 
failures willy-nilly all over the place. 

Let me move on to, again, what I understand to be the focus of 
today’s hearings, which was the meeting of November 5th, and go 
back to a point that Senator Murray had made. And let me ask 
you, Mr. Kennedy, going to page 12529 of the typed notes, at the 
very beginning of the meeting where there are these items 1, 2, 3, 
4, who was doing the talking at that point? 

Mr. Kennedy. Mr. Kendall, Mr. Ben-Veniste. 

Mr. Ben-Veniste. Would you read those four items to us? 

Mr. Kennedy. Number 1 says, “Gather the facts.” Number 2 
says, “Try to find out what’s going on in investigations.” Number 
3 says, “Respond to requests that are made.” Number 4 says, 
“Strategy for dealing with the media.” And underneath that it says, 
“One person.” 

Mr. Ben-Veniste. Were these items that Mr. Kendall indicated 
were ones that he was going to take responsibility for? 

Mr. Kennedy. Yes. As I previously stated, he sort of laid these 
out as things that he felt like he was going to start and needed to 
be doing. 

Mr. Ben-Veniste. In terms of the strategy for dealing with the 
media, what did that mean in terms of one person vis-a-vis the 
White House and one person vis-a-vis the private lawyers? Mr. 
Eggleston, do you have a recollection whether that was brought up 
at that meeting? 

Mr. Eggleston. I remember the general issue of we ought to be 
having, instead — I mean, at the time Mr. Lindsey was responding, 
the White House also had Ms. Myers at the time, Mr. Stephano- 
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poulos was periodically involved in responding to inquiries. And as 
I recall, our notion was that that might result in problems regard- 
ing inconsistent answers and the like, and that Mr. — that at least 
in the White House, Mr. Lindsey was going to continue to have the 
role of dealing with the press. 

I don’t remember quite as much about what Mr. Kendall’s role 
with responding to press questions was going to be, but he started 
to do it after this meeting as well, I believe. 

Mr. Ben-Veniste. Let me jump down to the notation that says, 
“Position: Clintons had lost money in WWDC.” Let me go back to 
you again, Mr. Kennedy. Do you recall who was talking? 

Mr. KENNEDY. I believe it was Bruce Lindsey at this point in the 
meeting, Mr. Ben-Veniste. 

Mr. Ben-Veniste. Read your notes about what was discussed at 
that point. 

Mr. Kennedy. It says, “Position: Clintons had lost dollars in 
WWDC. Unable to substantiate this in detail. $68,000 at least. 
McDougals $92,000 lost — maybe.” 

Mr. Ben-Veniste. The next item deals with Mrs. Clinton? 

Mr. Kennedy. The reference HRC, that refers to Mrs. Clinton, 
that’s correct. 

Mr. Ben-Veniste. Right. Would you read that, please? 

Mr. Kennedy. “HRC representation of Madison — Not much activ- 
ity representing people before agencies. Two RLF letters Beverly 
Bassett.” 

Mr. Ben-Veniste. RLF meaning Rose Law Firm? 

Mr. Kennedy. Yes, sir, Mr. Ben-Veniste. 

Mr. Ben-Veniste. Who was doing the talking at that point? 

Mr. Kennedy. Again, Mr. Lindsey, I believe. 

Mr. Ben-Veniste. There were points 1 and 2 under that. 

Mr. Kennedy. That’s correct. 

Mr. Ben-Veniste. What were those two points? 

Mr. Kennedy. They refer, as best I can recall, back up to the let- 
ters, the two Rose Law Firm letters. The first, number 1, would be 
the broker-dealer matter; and number 2, it says, “PP of preferred 
stock.” PP stands for private placement of preferred stock, which 
were sort of, at least in the campaign timeframe, the issues that 
had come out. 

Mr. Ben-Veniste. Now had there been discussion in the press at 
this point about the appropriateness or issue that we have been 
discussing here of Mrs. Clinton playing some role in her represen- 
tation where a regulator had been appointed by the Governor? 

Mr. Kennedy. Yes, sir. 

Mr. Ben-Veniste. And at this point, I take it Mr. Lindsey was 
laying out what had been discussed in the press and what he knew 
about the subject? 

Mr. Kennedy. Yes, sir. He was sort of laying out the background 
as to, you know, what had gone on before. 

Mr. Ben-Veniste. So the very same matters that we have dis- 
cussed here in detail where we now look under a microscope at 
what actually was being requested, what was the appropriateness 
of the action being requested, what was the role of Mrs. Clinton, 
what was the role of Mr. Massey and others, and what was the role 
of Beverly Bassett Schaffer, that had not been dealt with except by 
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way of a general allegation that there was something inappropriate 
that had gone on because of the political “coziness” that I see re- 
flected in your notes, that some were charging involved in that re- 
lationship; is that correct? 

Mr. Kennedy. Mr. Ben-Veniste, if I understand your question 
correctly, the answer is yes, during the campaign there were accu- 
sations and allegations hurled. The campaign responded, and as 
best I can recall, that was pretty much what had gone on up to 
that point. 

Mr. Ben-Veniste. Mr. Chairman. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Mr. Kennedy, after November 5, did you have further meetings 
with Mr. Kendall about Whitewater or Madison? 

Mr. Kennedy. After November 5, no, sir, I don’t believe I did so. 

Mr. Chertoff. What about January 20 of the next year, 1994, 
did you have a meeting which Mr. Kendall attended? 

Mr. Kennedy. I don’t recall such a meeting. As I testified before, 
I am sure I ran into Mr. Kendall in the White House. 

Mr. Chertoff. Mr. Eggleston, did you have further meetings 
after November 5 with Mr. Kendall? 

Mr. Eggleston. I remember further communications, yes, sure. 

Mr. Chertoff. In addition to receiving the November 10th chro- 
nology, which I would like to put up on the Elmo, which I know 
you have a — well 

Mr. Eggleston. It might be helpful to me, I don’t think you have 
a copy of that in my packet here. 

Mr. Chertoff. I don’t. And what I will do is give you a copy 
right now, but I have to warn you that this is not the actual docu- 
ment, because the White House, although they showed us the docu- 
ment this year, in a meeting since the new year 

The Chairman. About 2 weeks ago. 

Mr. Chertoff. They refused to let us have a copy, they made us 
copy it down. So you’re not misled, this is not the actual document, 
this is our typed-up version of what we were shown. 

The Chairman. This is a typed copy of the memorandum from 
Mr. Kendall to you that we got out of your file or was received from 
your file. And again the White House would not give us a copy but 
after months we received it and it was brought over and it was 
retyped at the Committee’s office. So if it doesn’t look exactly like 
the same typing, it is, we hope, a fair and accurate representation 
of the document that you had in your file. 

Mr. Ben-Veniste. Mr. Chairman, you may have misspoken. It is 
not a memorandum from Mr. Kendall to Mr. Eggleston. 

The Chairman. A chronology, draft chronology. 

Mr. Chertoff. Now on the chronology, did you get later chro- 
nologies? 

Mr. Eggleston. I don’t remember getting later chronologies. I 
really — it’s not clear to me I got this from Mr. Kendall as opposed 
to Mr. Kendall gave it to somebody else and it ended up with me. 
I don’t remember getting other chronologies from Mr. Kendall or 
anybody else. 

Mr. Chertoff. It ended up with you? 
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Mr. Eggleston. I have been told it was in my file so I am not 
disputing it. 

Mr. Chertoff. You don’t remember it? 

Mr. Eggleston. Not particularly. 

Mr. Chertoff. What were the further communications with Mr. 
Kendall about? 

Mr. EGGLESTON. We had — a whole variety of press issues came 
up. He was involved in the commodities problem in the spring of 
1994 and 

Mr. Chertoff. Were you involved in that? 

Mr. Eggleston. Yes. 

Mr. Chertoff. How were you involved in that? 

Mr. EGGLESTON. I was involved in a fairly tangential fashion in 
that, trying to fashion a response. I remember getting ready for 
this hearing, I came across a document that I think you have be- 
cause I saw an S number on it, that referenced a conversation that 
I apparently had with Mr. Kendall about this sort of arcane issue, 
which was really hot in about January or February of 1994, about 
the appropriate treatment of the capital gains tax. 

Mr. Lindsey is nodding because he remembers that this was one 
of the burning issues of the day, because the Clintons had, on their 
1993 tax return, had taken — had shown a $1,000 capital gain and 
they had not taken a loss against it. And the press 

Mr. Chertoff. This was the sale of Whitewater; right? 

Mr. Eggleston. This was the sale of Whitewater stock. And the 
press was all over the issue of how — of what was the impact, could 
they have taken a deduction, how much. And 

Mr. Chertoff. In fact, Mr. Eggleston 

Mr. Eggleston. — I think I had a conversation with Mr. Kendall 
about the appropriate treatment of that. 

Mr. Chertoff. In fact, Mr. Eggleston, hadn’t the IRS come in, 
in November, and raised questions about that when they were 
doing their regular audit of the President’s tax returns? 

Mr. EGGLESTON. I don’t think that I remember knowing that. 
Others may have known it. 

Mr. Chertoff. Did you know, Mr. Kennedy, that in November 
there was a discussion you participated in about how the IRS had 
raised questions concerning the way the Whitewater sale was 
treated on the tax returns? 

Mr. Kennedy. Yes, Mr. Chertoff. 

Mr. Chertoff. Now, Mr. Lindsey, how many meetings did you 
attend after November 5 at which Mr. Kendall was present? 

Mr. Lindsey. I don’t know if I can give you a number. 

Mr. Chertoff. Give us an estimate. 

Mr. Lindsey. I don’t know — I spoke to him often on the tele- 
phone. I would get a press inquiry, he would get a press inquiry, 
we would talk about who was going to respond. 

Mr. Chertoff. How many meetings? 

Mr. Lindsey. Again, I clearly remember at least two meetings. 
I believe that sometime after this sort of Whitewater response team 
was created, that he attended some meetings of that, though he 
may not have been there, but I believe he was. I spoke with him 
about the time we were responding to turning over documents to 
the Department of Justice in December and January of 1994. 
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Mr. Chertoff. You mean, the issue about whether the President 
was going to ask for a subpoena? 

Mr. Lindsey. No, this was after — well, this was after the fact. 
This was — we turned over to the Department of Justice, in re- 
sponse to a subpoena for documents, we turned over about five 
boxes the first time, and I believe about five boxes the second time. 

Each time we did that, I issued a press release from the White 
House, indicating that we were complying with the request from 
the Department of Justice for documents related to Whitewater. 

I remember, at least one of those times, sitting down face to face 
with David Kendall and discussing it. The other time I may have 
discussed it on the telephone. 

Mr. Chertoff. Who participated in the Whitewater response 
team, besides Mr. Kendall from time to time? 

Mr. Lindsey. Mr. Podesta, Mr. Eggleston, Mr. Nussbaum. 

Mr. Chertoff. So you are not claiming that those are privileged 
meetings, I take it? 

Mr. Lindsey. No. 

Mr. Chertoff. Can you give us an estimate? Was it about a 
dozen meetings you had with Mr. Kendall being present where the 
subject of Whitewater or Madison came up? 

Mr. Lindsey. I think I indicated in my deposition that I thought 
it was less than a dozen. 

Mr. Chertoff. Let me ask you, Mr. Eggleston, your position was 
that on November 5 it was decided there was going to be a separa- 
tion of function between the White House lawyers and the private 
lawyers; right? 

Mr. Eggleston. I think I testified that — I think I did not testify 
to that. In fact, I think that in response to questions from Mr. Ben- 
Veniste, what I said was that there were certain things the White 
House people couldn’t do, certain things Mr. Kendall could do, but 
as to many areas there would be a mixture of functions. 

Mr. Chertoff. And you mixed together on some areas; right? 

Mr. Eggleston. Sure. Press being the most obvious example. 

Mr. Chertoff. But you did say that one of the things you believe 
was out of bounds for the White House was contact with third 
party witnesses; right? 

Mr. Eggleston. No. What I said was I thought that would be 
problematic because you would read about it in the press. As a gen- 
eral matter I think, to my knowledge, we didn’t do it very much 
because third party witnesses who were completely uninvolved 
wouldn’t — weren’t — on the members of the campaign or part of the 
White House and the like, you’d end up reading in the press that 
somebody from the White House called. My understanding was Mr. 
Kendall would generally do that. 

Mr. Chertoff. Mr. Lindsey, was it your understanding and posi- 
tion that you were not going to reach out to third-party witnesses? 

Mr. Lindsey. I am not sure — if a press question came up, for ex- 
ample at either the Gerth or Isikoff meeting, certain matters came 
up, and if it involved talking to someone who was not a White 
House person in order to get the background and the information 
necessary to respond to that, I did not think it was inappropriate 
to contact and speak to them. I was not interviewing witnesses, you 
know, in preparation for a criminal defense of the Clintons. 
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Mr. Chertoff. When you did talk to witnesses, did you share 
that information in meetings at which Mr. Kendall was present? 

Mr. LINDSEY. Again, I can’t remember an instance but I am sure 
I did. 

Mr. Chertoff. Let me put up on the Elmo what’s been marked 
as S 12599. It’s from your call list. It’s dated September 17, 1993, 
if you want to look for it. Is that the same type of message system 
we talked about earlier? 

Mr. Lindsey. Yes, sir. 

Mr. CHERTOFF. It shows at 4:01 p.m. on September 17, which is 
3 or 4 days before David Hale was indicted in Little Rock, there 
was a message to you from Bill Burton. It says, “Needs to talk to 
you about a Jim McDougal problem. Jim Blair.” 

Now, Jim Blair was the lawyer who handled the sale of White- 
water for the Clintons in December 1992; is that correct? 

Mr. Lindsey. Among other things, yes. 

Mr. Chertoff. Have you learned in the last week or so that he 
actually put up the money to allow Mr. McDougal to purchase that 
stock from the Clintons? 

Mr. Lindsey. I’ve read in the press that he has said that, yes. 

Mr. Chertoff. You didn’t know that at the time? 

Mr. Lindsey. No, sir. 

Mr. Chertoff. You didn’t know it in 1993? 

Mr. Lindsey. I believe I may have speculated about that but I 
did not know it, no, sir. 

Mr. Chertoff. In fact, you speculated about it during the meet- 
ing on November 5; right? 

Mr. Lindsey. That’s correct. 

Mr. Chertoff. Now, you were in touch with Mr. Blair, back and 
forth, on dealing with issues having to do with Whitewater and 
Madison and Hale and Arkansas during 1993; right? 

Mr. Lindsey. I beg your pardon? 

Mr. CHERTOFF. You were in touch with Mr. Blair during 1993 re- 
garding Whitewater and Madison and the Hale investigation; is 
that correct? 

Mr. Lindsey. Well, clearly after the meeting that I had with Jeff 
Gerth, I believe, my notes reflect I called Mr. Blair, so yes. 

Mr. Chertoff. What was the Jim McDougal problem? 

Mr. Lindsey. I don’t remember. I have no idea what this is. 

Mr. Chertoff. Do you know why — well, you know this is a mes- 
sage to you. 

Mr. Lindsey. Sure, but I don’t know what — if I spoke to Bill Bur- 
ton, I don’t know what information he imparted to me related to 
this message. 

Mr. Chertoff. Well, it says here, “Needs to talk to you about a 
Jim McDougal problem. Jim Blair.” Am I correct that that indi- 
cates that he was passing on to you Jim Blair’s need to talk to you 
about a Jim McDougal problem? 

Mr. Lindsey. Again, you can ask Mr. Burton. I mean, you know, 
the notes here, I don’t know — I don’t remember — this is obviously 
again my secretary. I don’t know whether that’s Mr. Burton saying 
he’s — I’m not sure what Mr. Burton 

Mr. Chertoff. Did you get back to Mr. Blair? 

Mr. Lindsey. Mr. Blair or Mr. Burton? 
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Mr. Chertoff. Mr. Blair. 

Mr. Lindsey. I don’t recall. 

Mr. Chertoff. I’m going to put up what we have previously had 
from your notes, I don’t even have a number on it but I think it’s 
in your package, a set of your notes dated July 20? 

Mr. Lindsey. That’s correct. 

Mr. Chertoff. I’m sorry, this is a set of notes that are from Sep- 
tember. 

Mr. Lindsey. Right. This was after the conversation I had with 
Jeff Gerth. 

Mr. Chertoff. Right. Which would have been a couple of days 
after this September 17 message; right? 

Mr. Lindsey. That’s correct. 

Mr. Chertoff. You had a conversation with Jim Blair in which 
you indicated, middle of the page, “Heuer asked Brent Bumpers — 
asked whether indictment — against Hale, not McDougal.” Do you 
see that in the middle of the page there? 

Mr. Lindsey. Yes. 

Mr. Chertoff. On the next page, it goes on to say, “McDougal 
might become target.” Did you have this conversation with Mr. 
Blair? As you’ve indicated, this conversation with Mr. Blair was a 
few days after this September 17 message. Does that help you to 
remember that the McDougal problem was a concern Mr. Blair was 
conveying to you about whether Mr. McDougal was going to get in- 
dicted along with Mr. Hale? 

Mr. Lindsey. Again, I had no idea what Bill Burton — information 
Bill Burton was passing or whether I got that information. I do 
know that, after I spoke with Jeff Gerth, I called Mr. Blair the 
same afternoon and he imparted this information. It could well be 
that Mr. Burton had spoke to Mr. Blair and Mr. Blair had im- 
parted some of this information to Mr. Burton. I don’t know that. 

Mr. Chertoff. Why would Mr. Burton get involved in discus- 
sions with Jim Blair about McDougal? 

Mr. Lindsey. I don’t know. I mean, obviously Mr. Burton came 
to me, from the note, and indicated that he needed to talk to me 
about it. And you indicated that that was probably that he — well, 
you suggested that he was passing on information from Mr. Blair, 
so somehow he did get involved, if that is in fact the case. 

Mr. Chertoff. Well, did you assign him or was he part of your 
effort to gather information in September about what was going on 
with these investigations? 

Mr. Lindsey. No, Mr. Burton served as Counsel to the Chief of 
Staff. 

Mr. Chertoff. Mr. Blair was someone that you dealt with on an 
ongoing basis involving investigations or the progress of investiga- 
tions that were going on in Arkansas; isn’t that correct? 

Mr. Lindsey. At various points if I needed information that I 
thought he had, I would call him, yes. If there was — you know, an- 
other example was there was a series of questions sent both to Mr. 
Blair and to me involving this letter, in March 1992, I spoke to Mr. 
Blair about that letter. 

Mr. Chertoff. Did you speak to Mr. Blair about Beverly Bassett 
Schaffer? 

Mr. Lindsey. I don’t believe so. 
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Mr. Chertoff. Did you have meetings with Mr. Blair and Ms. 
Beverly Bassett Schaffer? 

Mr. Lindsey. No. 

Mr. Chertoff. We’ll come back 

Mr. Lindsey. Well, meetings 

Mr. CHERTOFF. I’ll make it very simple. You’re in the same area, 
in proximity where you can have conversation. That’s what I mean 
by a meeting. 

Mr. LINDSEY. Yes, yes — I attended a University of Arkansas bas- 
ketball game at some point in December or in January of either 
1993 or January 1994. I am sure Mr. Blair was there, I believe Ms. 
Schaffer was there. 

Mr. Chertoff. We’ll get back to the content of any discussions 
at that meeting after lunch. 

Mr. Lindsey. I would not consider that to be a meeting. 

Mr. Chertoff. We’ll get back to the content of the discussions 
after lunch but let me just conclude by turning to one last issue 
raised by Mr. Ben-Veniste. He asked you some questions about 
1987 when Ms. Beverly Bassett Schaffer made some efforts to close 
Madison. You are aware, are you not, Mr. Lindsey, that Mr. 
McDougal actually was forced out of the bank in 1986? 

Mr. Lindsey. Correct. I believe that Ms. Bassett attended and 
participated in the Dallas meeting where that decision was made. 

Mr. Chertoff. Right. So that in 1986, as a consequence of the 
examinations that revealed sham transactions and all kinds of 
problems at the bank, in 1986 McDougal was forced out of the 
bank and was compelled to sever all ties with the bank; right? 

Mr. Lindsey. Again, I don’t know about severing all ties. I think 
he — they entered some sort of order that removed him as president, 
I guess, or CEO of the bank. 

Mr. Chertoff. So that in 1987, which is a year later, at the time 
that Ms. Schaffer was interested in closing the bank, that’s after 
Mr. McDougal had gone. 

Mr. Lindsey. Well, if 

Mr. Chertoff. Correct? 

Mr. LINDSEY. Yes, but again, after the 1986 meeting, I believe 
they ordered a new audit. That new audit came in in early, if I re- 
member right, 1987, and it was the first time that I believed there 
was any indication or statement that they, in fact, were insolvent. 
It was at that point, when there was a determination in an inde- 
pendent audit of insolvency that Ms. Bassett wrote to the FDIC or 
whoever, FSLIC maybe at this time, and asked that they close 
Madison along with two other Arkansas S&L’s. 

Mr. Chertoff. My point is different, Mr. Lindsey. My point is 
that as of no later than February 1986, that the examiners had al- 
ready identified criminal misconduct at the bank and that as of 
July 1986, Mr. McDougal was gone from the bank, so what Ms. 
Beverly Bassett Schaffer did in 1987 had little or no impact on Mr. 
McDougal; is that right? 

Mr. Lindsey. No, I don’t believe that’s right. Because we 

The Chairman. Let him say this to you. 

Senator Sarbanes. Let him answer. 
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The Chairman. Go ahead. Answer the question, and Fm going to 
suggest — -just hold on, Fm going to let you answer the question to 
the best of your ability. 

What I will suggest is that Counsel get the documents that will 
indicate whether that proposition put forth by Mr. Chertoff is cor- 
rect. I don’t know how much the witness knows or doesn’t know 
with respect to specificity or whether he should even be asked this. 
I think it goes beyond what he should be required to know. I really 
do. I am trying to take your part, I really am. 

Mr. Lindsey. Thank you. 

The Chairman. I don’t think that that information necessarily 
lays within your knowledge or scope. You may have some idea 
about it, et cetera, but you may not have. We have the reports, 
what the reports indicate I think would be a fairer proposition as 
opposed to holding you to a specific date and time. That’s my point, 
Mr. Lindsey. Now go ahead and respond. 

Mr. Lindsey. I appreciate that. What I quibble with is the term 
“criminal conduct.” Mr. McDougal was indicted in 1989 and acquit- 
ted. I am not prepared on my end to say that he was engaged in 
1987 or that there was any reports in 1987 that suggested he was 
involved in criminal conduct. 

The Chairman. That’s a fair observation. 

Mr. Lindsey. If I may make a point, earlier you went back and 
made a point with Mr. Eggleston about Jim Guy Tucker, a loan to 
Castle Water & Sewer, and that those were reflected in these SBA 
documents. I believe by the time that November 16th packet of ma- 
terial was brought, Jim Guy Tucker had indicated in the press that 
he was a borrower from David Hale’s corporation. I believe that the 
McDougals had indicated that they in fact had borrowed from 
there, so Fm not sure that that information was not already pub- 
licly known at the time that Mr. Eggleston got that information. 

Mr. Chertoff. Let me now, though, address the point you made. 
You were asked questions about both you and Mr. Kennedy, Mr. 
Lindsey, concerning — I think both Senator Mack raised it and Mr. 
Ben-Veniste — concerning Mrs. Clinton’s involvement in this issue 
involving the Securities Commissioner. My recollection of Mr. 
Massey’s testimony was that, although he viewed the legal issue as 
easy, there was a discretionary call that was going to be made 
down the line about whether to allow this particular bank to issue 
this stock. 

Mr. Lindsey. If I may, I believe Ms. Bassett 

Mr. Chertoff. Let me get to my question. Now, my question to 
you is this. The question then became, as Senator Mack raised it, 
why would Mrs. Clinton be involved in communicating with Bev- 
erly Bassett Schaffer about this issue when, as Mr. Massey indi- 
cated, she wasn’t a securities lawyer, it wasn’t her area. She called 
up. The letter that came back approving the issuance of stock on 
the part of Madison Guaranty was addressed, “Dear Hillary,” indi- 
cating — and we haven’t had Ms. Schaffer yet, we’re going to get her 
in under oath — but indicating at least in her mind she was ad- 
dressing this approval to Mrs. Clinton. 

But now I want to ask you to comment, since you’ve commented 
on her role on one other document which I would like to put up 
and give to you. / 
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Mr. Lindsey. If I may, with respect to that, you know, when Ms. 
Schaffer or Ms. Bassett’s discretion was involved, she came down 
against the interests of Madison. Mr. Massey, if I remember his 
testimony, thought that they should be allowed — that the purpose 
of raising — selling the preferred stock was to allow them to gain 
additional capital. Ms. Bassett indicated that they needed to raise 
their minimum level of capital before she would let them issue it, 
so that when it became a matter of Ms. Bassett’s discretion, she 
erred not on Madison’s side but against Madison. 

Mr. CHERTOFF. You didn’t have this information at the time; this 
is information you have collected, I take it, in preparation for re- 
sponding to press inquiries? 

Mr. Lindsey. Absolutely. 

Mr. Chertoff. I am not going to engage in a debate with you 
about things you didn’t participate in, but what I want to show you 
is document 10255 and I want you to pay attention, Mr. Kennedy, 
as well, because I’m going to ask you about it. This is a document 
dated — I’m not sure it’s in your packet — it’s dated July 11, 1985. 
We are going to walk it down to you. 

It is a memo to John Latham from Jim McDougal, and John 
Latham was the young bank officer whose name came up through 
Mr. Massey. He was the person who had known, had had a lunch 
with Mr. Massey, and more important, he’s the person who wound 
up working along with Mr. McDougal on the bank side on this pre- 
ferred stock issue. 

It’s from Jim McDougal, and it says, particularly item number 2, 
“I need to know everything you have pending before the Securities 
Commission as I intend to get with Hillary Clinton within the next 
few days.” Now let me ask you, actually, Mr. Kennedy, you were 
managing partner of the firm at this point in time? 

Mr. Kennedy. Formal title is Chief Operating Officer but that’s 
a good way to describe it, yes, sir. 

Mr. Chertoff. Am I correct and is Mr. Massey correct that Mrs. 
Clinton was not part of the securities group or the corporate group, 
she was really a litigator? 

Mr. Kennedy. That’s correct, Mr. Chertoff. 

Mr. Chertoff. Am I also correct that, based on your knowledge 
of the kind of work that she did at the firm, she was not someone 
whose regular practice took her before the Securities Commission 
dealing with approvals, regulatory approvals; right? 

Mr. Kennedy. I think that’s fair to say, Mr. Chertoff. 

Mr. Chertoff. There was a separate group at the firm that dealt 
with that? 

Mr. Kennedy. As I think Mr. Massey also testified, in the Rose 
Law Firm, particularly back then, the litigators had a little sort of 
wider practice than, say, litigators in a big city with a more de- 
tailed specialty. 

Mr. Chertoff. When you say litigator, for people who aren’t law- 
yers, that means people who go to court as opposed to people who 
deal with agencies and deal with issuing stock and things like that; 
is that right? 

Mr. Kennedy. That’s accurate, Mr. Chertoff. 

Mr. Chertoff. Now do you Imow what Mrs. Clinton’s role was 
vith respect to representing or advising Mr. McDougal on matters 
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pending before the Securities Commission? This wasn’t her area of 
practice, was it? 

Mr. Kennedy. The short answer is, Mr. Chertoff, on a general 
basis, no, it was not her area of practice. I must say about this 
memo, your question to me, I don’t know how it fits in the time- 
frame of things. 

Mr. Chertoff. It’s July 11, 1985 — I guess they started working 
in April 1985, they issued their initial request with respect to get- 
ting the permission to have preferred stock on April 29, 1985. On 
May 14, 1985, they got the initial approval. And here is July 1985, 
which is about 2 months later, in which Mr. McDougal makes a 
broad request to get everything pending before the Securities Com- 
mission to him so he can get with Hillary Clinton. Based on your 
knowledge of her practice in 1985, did her practice involve general 
representation of people before the Securities Commission? 

Mr. Kennedy. As a general matter, I would say no. 

Mr. Chertoff. In your notes of the meeting on November 5, the 
first page, there were some questions about, “HRC representation 
of Madison — Not much activity representing people before agencies. 
Two RLF letters Beverly Bassett. 1. Madison. 2. PP of preferred 
stock.” Did you have, at this meeting, a copy of this memo? 

Mr. Kennedy. Of this memo here? 

Mr. Chertoff. Yes, of S 10255. 

Mr. Kennedy. No, sir, I’ve never seen it before today. 

Mr. Chertoff. Who was the person who spoke at the meeting 
about Hillary Clinton’s representation of Madison, her role with 
Beverly Bassett, and the issue with too much coziness? 

Mr. Kennedy. As I previously testified, I believe it was Mr. 


Mr. Lindsey. No, sir, I believe that’s the way the press was try- 
ing to imply that the relationship, there was too much coziness in 
there. 

Mr. Chertoff. Did you know about this memo before this meet- 
ing on November 5? 

Mr. Lindsey. I don’t know the answer to that. This memo or at 
least reference to this memo has been in the press. I don’t remem- 
ber whether it was before or after. My guess is it’s after but I 
can’t — I’ve seen references to this memo in the press. 

Mr. CHERTOFF. In your gathering facts for the meeting on No- 
vember 5, did you make any inquiry to find out what other matters 
McDougal had pending before the Securities Commission that he 
needed to get with Hillary Clinton on? 

Mr. Lindsey. Well, I know of no other matters that were pending 
before the Securities Commission other than the matters that were 
already in the press at that time. 

Mr. Chertoff. My question is, did you make an effort to gather 
them up? 

Mr. LINDSEY. No. I mean, again, the Rose Law Firm indicated 
what their involvement with Madison and the Securities Commis- 
sioner was during the campaign. I had read and was familiar with 
their responses which, as I understood it, related to these two mat- 
ters that are reflected in this memo. 


Lindsey. 

Mr. Chertoff. Mr. Lindsey, let me ask you, “too much coziness, 
tllat was your phrase; right? 
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Mr. CHERTOFF. Did their response include a response to this 
McDougal memo to Latham, “I need to know everything you have 
pending before the Securities Commission as I intend to get with 
Hillary Clinton within the next few days”? 

Mr. Lindsey. Again, this can certainly relate to these two mat- 
ters. I don’t know that it relates to anything more, and I don’t be- 
lieve they had anything more before the Securities Commissioner. 
If you do, I would like to hear it. 

Mr. Chertoff. I think I’m out of time. 

The Chairman. Senator Sarbanes. 

Mr. Ben-Veniste, and then after this, we will take a 45-minute 
break. 

Mr. Ben-Veniste. I will be brief, just to follow up on this last 
line of questioning. I don’t know Mr. McDougal, other than reading 
some things about him. Mr. Kennedy or Mr. Lindsey, do you have 
any question, but that in choosing to deal either between Mr. 
Massey, the first-year associate at the Rose Law Firm, or with Mrs. 
Clinton that Mr. McDougal was going to initiate any contact that 
he had on this securities matter with Mrs. Clinton? 

Mr. Kennedy. It makes perfect sense to me that he would go 
with Mrs. Clinton. 

Mr. Ben-Veniste. So that if you were to look at this memo that 
Mr. McDougal sent to Mr. Latham, in context of what was going 
on at that time, and I will tell that you Mr. Massey was performing 
a number of functions in connection with the regulatory issue, that 
you have testified about, just at this very time, would it not make 
sense that this memo would have referred to the very matters that 
we’ve talked about, the issue of issuing preferred stock and/or the 
broker-dealer question. 

Mr. Kennedy. Absolutely, Mr. Ben-Veniste. 

Mr. Ben-Veniste. Do you know of any other securities matter 
that the Madison Bank had pending in 1985 before the Arkansas 
Securities Commission? 

Mr. Kennedy. I am unaware of any such matters. 

Mr. Ben-Veniste. And therefore, can you conclude with reason- 
able certainty on the basis of your knowledge of what the Rose Law 
Firm was working on on behalf of Madison in the summer of 1985, 
and in the absence of any other matters pending before Madison 
in the Arkansas securities agency, that Mr. McDougal was un- 
doubtedly talking to Mr. Latham about the very matters about 
which we have heard all this testimony. 

Mr. Kennedy. I believe that to be correct, Mr. Ben-Veniste. 

The Chairman. The Committee will stand in recess until 3:15 
p.m., it’s our hope that we can start promptly. We are in recess. 

[Whereupon, at 2:26 p.m., the hearing was recessed, to be recon- 
vened at 3:15 p.m. this same day.] 


312 


AFTERNOON SESSION 

The Chairman. Well, we have reconvened as closely to 3:15 p.m. 
as you would expect in Washington. At this point we will turn to 
Mr. Chertoff. 

Mr. Chertoff. Mr. Kennedy, I had asked you about 

The Chairman. Senator Faircloth is waiting. Senator, do you 
want to proceed now or do you want to wait a few minutes. 

Senator Faircloth. I will wait. 

Mr. Chertoff. I had asked you about a meeting you had on No- 
vember 4, 1993, concerning an IRS audit. Do you remember that? 

Mr. Kennedy. Yes, Mr. Chertoff. 

Mr. Chertoff. And have you produced to us some redacted notes 
of that meeting. 

Mr. Kennedy. Mr. Chertoff, I did not produce them to you. 

Mr. Chertoff. That you recognize that you have before you a 
couple of pages of redacted notes from that meeting. 

Mr. Kennedy. That is correct. 

Mr. Chertoff. That would be S 12595 and S 12596. 

Mr. Kennedy. That’s correct, Mr. Chertoff. 

Mr. Chertoff. And am I also right that S 12596 is actually the 
first of 2 pages of notes. 

Mr. Kennedy. That’s correct, Mr. Chertoff. 

Mr. Chertoff. I am going to ask that they be put up on the 
Elmo. While we are doing that, I want to ask you, there are several 
people identified as attending the meeting. Would you tell us who 
they are? 

Mr. Kennedy. Mr. Chertoff, Bob Jones is an accountant, who 
was assisting in tax matters for the Clintons; David Kendall, of 
course, is a lawyer with Williams & Connolly. Mike Berman is a 
consultant. 

Mr. Chertoff. Is he a lawyer? 

Mr. Kennedy. Mr. Chertoff, I believe so but I do not know of my 
own personal knowledge. 

Mr. Chertoff. To your knowledge he doesn’t practice as a law- 
yer or he wasn’t there as a lawyer? 

Mr. Kennedy. Mr. Chertoff, I tried to answer your question. I 
don’t know what he does other than the fact that he is a consultant 
what else he does I just don’t know. 

Bob Barnett is a lawyer with Williams & Connolly; Beth Nolan, 
at the time, was an Associate Counsel to the President; Steve 
Neuwirth was, at the time, an Associate Counsel to the President. 

Mr. Chertoff. This has to do with the regular practice of IRS 
to audit Presidential tax returns. 

Mr. KENNEDY. That’s correct; it is my understanding that Presi- 
dential tax returns are audited as a matter of course. 

Mr. Chertoff. Now the portions that have been revealed to us 
that have not been redacted begin in the middle; it says, “Report — 
Bob Jones — Audit.” Does that indicate that Bob Jones was making 
a report to the group about the progress of the audit? 

Mr. Kennedy. Basically that’s right, Mr. Chertoff. 

Mr. Chertoff. It says under Arabic numeral 1, why don’t you 
read us what’s under Arabic numeral 1 below and off to the side. 

Mr. Kennedy. It says, one in the hole, “House Sale Proceeds,” 
then there’s an A and a B, with an asterisk, and then there is a 
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C which says, “$1,000 WW,” WW is Whitewater, “Could be done 
with him” out to the side, to the right of a bracket or a 

Mr. Chertoff. Let me try and put this in context. We have seen 
in earlier hearings that there was an issue that arose that Mr. Fos- 
ter worked on, and in fact, there were documents in Mr. Foster’s 
office at the time that he died indicating there was some issue 
about what he called a can of worms having to do with the way 
in which the sale of the Whitewater stock in December 1992, was 
going to be treated for tax purposes. 

Am I correct that the issue being addressed here, excuse me, for 
audit purposes, is how the tax return treated the sale of the re- 
maining Whitewater stock from the Clintons to Jim McDougal in 
1992, whether it was to be treated as a gain of a $1,000, a zero 
transaction or something — show a loss? 

Mr. Kennedy. Mr. Chertoff, what I remember is that we were 
dealing with historical fact; in other words, there had been a treat- 
ment, which was the subject of the audit. And Mr. Jones, who was 
dealing with the IRS agent conducting the audit, was trying to as- 
certain what the facts were. 

Mr. Chertoff. Just to remind you and everybody of where we 
are, the notes that Mr. Foster had in his office indicated that there 
were three possible options. There was an option of simply saying, 
not reporting anything, saying that there was a — such a loss on the 
part of the Whitewater transaction, as the Clintons had said pub- 
licly I think they said $68,000 at one point, and $44,000 at one 
point, there was the possibility of saying there was no gain, there 
was the possibility of actually claiming the loss that they said pub- 
licly they had, or there was the third possibility, which was the 
possibility of taking the entire $1,000 sale of the stock as a gain, 
and essentially for purposes of filing the return, acting as if there 
was no loss. 

And the Foster records indicated that Mr. Foster took the view 
that claiming the $1,000 gain was the safest way to avoid opening 
the can of worms about justifying the claiming of a loss. Did Mr. 
Foster have discussions with you about that before he died? 

Mr. Kennedy. He did not. 

Mr. Chertoff. What was your understanding about what was 
the concern of the auditing IRS agent about the claiming of a 
$1,000 gain on the Whitewater stock sale? 

Mr. Kennedy. Mr. Chertoff, without quibbling with you, because 
I don’t intend to, I am not sure based on my memory of this meet- 
ing that it is fair to say the agent had a concern. Although, it was 
something the agent was interested in, clearly. The issue was, if I 
remember correctly, and I want to say on the front end I am not 
a tax lawyer but the issue was ascertaining the basis in the shares, 
their tax basis in the shares from which you would compute gain. 

Mr. Chertoff. You say you are not a tax lawyer. 

Mr. Kennedy. No, I am not a tax lawyer. 

Mr. Chertoff. What was the discussion about this issue at this 
meeting? 

Mr. Kennedy. Well, again, my memory is that we were dealing 
with a matter of historical fact. In other words, there was a audit 
of the return, the entire thousand dollars had been reported as tax- 
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able gain, and the agent had raised an issue about the Clintons’ 
basis in the stock. 

Mr. Chertoff. When you say the basis in the stock, just again 
for people who are not tax lawyers, and I am, heaven knows, not 
a tax lawyer, but am I right that the basis of the stock is the point 
at which what you are claiming the value of the stock was at a cer- 
tain point in time, and it is against that that you measure whether 
the sale of the stock represents a gain or not? 

Mr. Kennedy. That’s correct, for tax purposes. 

Mr. Chertoff. Was there an issue that the agent raised about 
the fact that the Clintons had publicly stated that they lost some- 
where between $40,000 and $60,000 on this project, yet they were 
claiming a zero basis for purposes of taking the full $1,000 gain on 
the stock sale? 

Mr. Kennedy. Mr. Chertoff, I’m not sure what was in the agent’s 
mind. The discussion that I remember was relatively simple. Mr. 
Jones was wanting to get what information he could so that he 
could discuss the basis determination issue. And that’s basically 
what this issue was. He was saying what should I say back to him 
as to how the basis was determined. 

Mr. Chertoff. What was he told to say? 

Mr. Kennedy. Well, he wasn’t told to say anything because no 
one at the meeting had any specific knowledge about how the tax 
treatment had been arrived at. 

Mr. Chertoff. There was an agreement to get back to Mr. Jones 
and give him some information to give to IRS? 

Mr. KENNEDY. If I remember correctly, I think we identified the 
Clintons’ accountant in Little Rock as someone he could talk to 
about this issue. 

Mr. Chertoff. On the next page if you want to go to the next 
page of the notes, what does it say there, “Agent to discuss report- 
ing of income from WW”? 

Mr. Kennedy. Yes, it says, “Agent to discuss reporting of income 
from WW,” which is Whitewater. 

Mr. Chertoff. And then it says, “Zero Basis,” an arrow, “Sale 
of WW shares.” 

Mr. Kennedy. “Not have reported enough income,” with an 
arrow, and it says, “No problem.” 

Mr. Chertoff. What does that mean? 

Mr. Kennedy. Again, I am not technically qualified to conduct a 
technical explanation of these issues. But basically, one’s basis in 
an asset is affected by the stream of income, or lack of income, that 
one receives with regard to that asset. 

Moneys received from an investment can be income to you, ordi- 
nary income, or that can be return of capital, in which case they 
will affect your basis in the shares. And so, there is evidently, the 
agent had a question about the reporting of income, I can only as- 
sume from previous tax returns, with regard to Whitewater, as it 
would impact upon the Clintons’ basis in the Whitewater shares 
that they owned. 

Mr. Chertoff. How did this all get resolved with the agent? 

Mr. Kennedy. You would have to ask Mr. Jones. 

Mr. Chertoff. Why were you at the meeting? 
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Mr. Kennedy. I was there to assist, primarily in the preparation 
of the 1993 tax returns for the Clintons. 

Mr. Chertoff. Why was Mr. Kendall there? 

Mr. Kennedy. He was there along with Mr. Barnett. You would 
have to ask them as to what they thought their roles were. Again, 
I was under the impression that they were there to assist in the 
preparation of the tax return as well. 

Mr. Chertoff. Finally, I see I have a minute left and just to 
close it off, I had asked you earlier whether you had a meeting 
with Mr. Kendall on January 20, 1994. Let me show you S 12597 
and S 12598. 

Mr. Kennedy. Yes, I have those, Mr. Chertoff. 

Mr. Chertoff. Was Mr. Kendall at that meeting? 

Mr. Kennedy. No, sir, I don’t believe he was. 

Mr. Chertoff. Was there any representative of his Firm at that 
meeting? 

Mr. Kennedy. No, sir, I don’t believe so. 

Mr. Chertoff. Was he discussed at the meeting? 

Mr. Kennedy. Yes, he was. 

Mr. Chertoff. This was a meeting of White House attorneys 
and some people who were involved in consulting? 

Mr. Kennedy. Mr. Chertoff, these are notes of a — I believe of a 
daily staff meeting that occurred in the White House Counsel’s Of- 
fice. We met everyday in the morning. And these are notes of a 
meeting that took place in the White House Counsel’s Office. 

Mr. Chertoff. It indicates at the top James Carville and Paul 
Begala. Did they attend the White House Counsel’s meeting? 

Mr. Kennedy. They did not. 

Mr. Chertoff. What was the reason their names were noted at 
the top? 

Mr. KENNEDY. Mr. Chertoff, I am not certain about this but what 
I think is is that they had been identified as suggesting that a 
more organized approach within the White House be arrived at 
with regard to Whitewater matters. 

Mr. CHERTOFF. Now these are your notes; right? 

Mr. Kennedy. Yes, they are, Mr. Chertoff. 

Mr. Chertoff. We’ve talked about a chronology which we’ve put 
up on the board which Mr. Kendall furnished to Mr. Eggleston. 
There is a reference here under Arabic numeral 1, “Chronology of 
events: Neil Eggleston.” Was Mr. Eggleston given the assignment 
of maintaining a chronology of events? 

Mr. Kennedy. That’s what the notes indicate, Mr. Chertoff. 

Mr. Chertoff. What are the entries underneath that? 

Mr. Kennedy. It says, “Chronology of events: Neil Eggleston.” 
What follows next, which I will read to you, is a source of informa- 
tion for him to prepare such a chronology. And it says, “Documen- 
tary record, Kendall, principals” with an A, “Bruce Lindsey, WHK 
3,” that’s me. 

Mr. Chertoff. So Mr. Eggleston was now tasked as of January 
to use or assigned as of January to maintain a chronology of 
events; right? 

Mr. Kennedy. Sort of what the notes indicate, yes, sir. 
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Mr. Chertoff. This was part of the effort Mr. Carville and Mr. 
Begala had suggested about responding to Whitewater matters; is 
that right? 

Mr. Kennedy. I don’t want to be too specific in this regard. For 
example, one could interpret your question to say Mr. Carville and 
Mr. Begala had said prepare a chronology. 

Mr. Chertoff. No, that they suggested in general a more ag- 
gressive response. 

Mr. Kennedy. A more organized response. 

Mr. Chertoff. The five sources on which Mr. Eggleston was sup- 
posed to deal with were the documentary records; right? 

Mr. Kennedy. Yes, sir. 

Mr. Chertoff. And Kendall, that meant that Mr. Kendall was 
supposed to be getting information to Mr. Eggleston? 

Mr. Kennedy. That he was a source of information. 

Mr. Chertoff. Principals meaning people who actually had first- 
hand knowledge? 

Mr. Kennedy. Correct. 

Mr. Chertoff. Bruce Lindsey and you. 

Mr. Kennedy. Correct. 

Mr. Chertoff. So is it fair to say based on that that this was 
anticipating as late as January 1994, that there would be contin- 
ued contact between Mr. Eggleston and Mr. Kendall for purposes 
at least under this heading of Mr. Kendall furnishing information 
to Mr. Eggleston; right? 

Mr. Kennedy. Well, Mr. Chertoff, the proper answer is that the 
White House Counsel’s Office was organizing itself to make a more 
organized and better response primarily to press inquiries, and to 
deal with the public. 

Mr. Chertoff. All right. So the information going from Mr. Ken- 
dall to Mr. Eggleston was supposed to be for press purposes? 

Mr. Kennedy. Primarily, yes. 

Mr. Chertoff. And that was the assignment of the White House 
Counsel’s Office here? 

Mr. Kennedy. As Mr. Kendall — excuse me, as Mr. Eggleston has 
testified in testimony, and testimony I would second, it was always 
contemplated that there would be cooperation between the White 
House in its official capacity the White House Counsel’s Office and 
Mr. Kendall in his private capacities. It was inescapable. 

Mr. Chertoff. Let me go to the next page. The next page has 
Arabic 4 and it is kind of the reverse. This is Mr. Kendall, and 
would you read the three headings under what Mr. Kendall is sup- 
posed to do? 

Mr. Kennedy. Four in the hole. It says, “Kendall potential public 
presentation, possible assistance from White House Counsel, par- 
tial release of documents W&C.” I think that refers to Williams & 
Connolly. 

Mr. CHERTOFF. Now this was what Mr. Kendall was supposed to 
be doing in his capacity as representing the President individually; 
is that right? 

Mr. Kennedy. I want to emphasize the word potential, that this 
was something that was evidently under discussion that he might 
make a public presentation. 
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Mr. Chertoff. And it says, “Possible assistance from WHC.” The 
idea was that the — now we are looking at the reverse side of this, 
the White House Counsels Office was going to be assisting Mr. 
Kendall in doing his possible public presentation. 

Mr. Kennedy. With regard to information and then responding 
to the press, et cetera, yes, sir. 

Mr. CHERTOFF. Again, this is under the rubric of press, that you 
would have under Arabic numeral 1 for purposes of dealing with 
the press, you would be getting information from Kendall to Eggle- 
ston. Under Arabic numeral 4 to help Kendall with a possible pres- 
entation you could have possible assistance from the White House 
Counsel's Office to Kendall, and all of this is under the claim of 
dealing with the press. 

Did it occur to anybody at any meeting you've ever attended to 
the White House Counsel’s Office to say something to the effect of, 
you know, under this theory that all we are doing is dealing with 
the press, there is pretty much no limitation in our ability to work 
with the investigating agencies or with the private defense attor- 
neys, since everything we do potentially has a press aspect? Did 
anyone ever consider that? 

Mr. Kennedy. To the contrary, Mr. Chertoff. I mean, as Mr. 
Eggleston has testified, what we were trying to do is maintain ac- 
tivities in proper spheres. But the press had to be responded to. 
And the White House had, if anything, a bigger role to play in that 
than Kendall because that's where the press inquiries came, most 
of them anyway. 

Mr. Chertoff. So for purposes of dealing with the press, and 
this meeting in January there was a discussion of having informa- 
tion flow from Kendall to the White House Counsel's Office, and 
from the White House Counsel’s Office to Kendall; is that right? 

Mr. Kennedy. Yes, but — the answer is yes, but let me observe 
one other thing. Other parts of the note designated White House 
spokesman, it says, “Stephanopoulos, Lindsey, Nussbaum, each day 
go through the WW clips,” those are Whitewater clips that refer to 
the news reports generated each day in the White House, “go 
through clips and come up with answers. Inaccurate statements in 
the clips, address. New things. Go back with regard to stuff that's 
been written.” This meeting was about responding to the press 
about making public presentations. 

Mr. Chertoff. Was there any relationship between the date of 
this meeting, January 20th, and the date on which Mr. Fiske was 
named as the Independent Counsel? 

Mr. Kennedy. I don't know what date that was on, Mr. Chertoff. 

Mr. Chertoff. I think it was around January 20th. 

Mr. Kennedy. Could have been. 

Mr. Chertoff. Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Mr. Ben-Veniste. Is he finished? 

The Chairman. He is finished with this line, if you want to go. 
Senator Faircloth is waiting. 

Mr. Ben-Veniste. Let me direct this to Mr. Eggleston, and if you 
would, there were questions asked about the chronology prepared 
by David Kendall and dated November 10, 1993. Do you have that 
in front of you? 
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Mr. Eggleston. I do. 

Mr. Ben-Veniste. Have you had a chance to review that chro- 
nology now? 

Mr. Eggleston. I have looked at it while other members of this 
panel have been asked questions. 

Mr. Ben-Veniste. OK, it is 7 pages. This is a retranscription of 
Mr. Kendall's notes which were made available fully to the Com- 
mittee for its inspection and copying. Is there anything in that 
chronology that reflects some information that, to your knowledge, 
was not available either through some public record or in the press 
as of November 10, 1993? 

Mr. EGGLESTON. I just looked through it quickly. I certainly — I 
didn't notice anything, I actually noticed that many of the entries 
are referenced to press reports. There are a lot of Washington 
Times reported, Arkansas Democrat-Gazette, I am not sure I can 
quite answer your question because I haven't looked through it 
that carefully, but I — it is dates various things occurred. 

Mr. Ben-Veniste. There is no obvious confidential information 
that comes from some undocumented source that's reflected in this 
chronology, is there? 

Mr, Eggleston. I didn't see any. 

Mr. Ben-Veniste. The idea of getting a chronology together, 
given the general confusion that existed then and probably still ex- 
ists about what Whitewater is all about, was deemed to be a pretty 
good starting point for essentially the new kid on the block, David 
Kendall who was coming in, to represent the Clintons personally; 
is that fair to say? 

Mr. EGGLESTON. I think that's right. As this Committee knows 
now better than I, the number of individual players and entities 
and the events took place over a substantial period of time. It was 
pretty impossible and this would have been a very logical thing for 
Mr. Kendall to have done first thing, just as a way to try to get 
the events, the people, and the entities organized in his own head. 

Mr. Ben-Veniste. And indeed, as thorough as Mr. Kendall is, I 
note on the last page and it is not to be picky, but the reference 
for July 21, 1993, “Offices of Capital Management Services Raided 
by FBI,'' is accurate, but the second entry under that date, Vince 
Foster suicide is inaccurate, is it not? 

Mr. Eggleston. I think that's right, it was July 20th. 

Mr. Ben-Veniste. It was the day before. So that looking at this 
chronology which was sent over to the White House by Mr. Kendall 
and ultimately made its way into your files, there isn't anything 
particularly remarkable or breathtaking or new as of the date it 
was compiled, contained in that chronology; is that fair to say? 

Mr. EGGLESTON. I think that's fair to say. Again, I looked at it 
very quickly but I certainly didn't see anything in my review of it. 

Mr. Ben-Veniste. Then on a going forward basis, it was under- 
stood that this chronology would be continued to be corrected 
where necessary, updated, expanded so that the body of informa- 
tion reflecting all of these complicated transactions going back to 
1978 would be as accurately portrayed as possible and serve as a 
reference vehicle for those who needed to go back to it; is that basi- 
cally what happened? 
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Mr. Eggleston. I think that is right, including later on as I 
started to do something like this including current things, state- 
ments by Members of the Senate about various aspects, so that we 
would have in one document, we would be able to find various ref- 
erences, we were forever remembering a good line in some story 
and nobody could remember what it was and where the story was 
and couldn’t find it. 

Mr. Ben-Veniste. All of the statements in the Senate by now, it 
must be some humongous document. I have my mental picture of 
the giant ball of string. 

Mr. EGGLESTON. We had the good sense to stop at some point. 

Mr. Ben-Veniste. But this was the genesis back in November 
1993, when you were pulling all this stuff together? 

Mr. Eggleston. I think that’s right. 

Mr. Ben-Veniste. I would yield the balance of my time back to 
Senator Faircloth. 

The Chairman. Senator Faircloth. 

OPENING COMMENTS OF SENATOR LAUCH FAIRCLOTH 

Senator Faircloth. Thank you, Mr. Chairman. 

Mr. Lindsey, we have or will have on the screen a copy of The 
New York Times editorial of December 20th. Would you tell me, 
did the President read this, and as we understand make hand- 
written notes on it. 

Mr. Lindsey. Yes, sir, my understanding is he did. 

Senator Faircloth. Could you tell us why the White House is re- 
fusing to make this available to us, and what his notes were? 

Mr. Lindsey. I believe you should address that to someone, Ms. 
Sherburne or someone in the Counsel’s Office who is dealing with 
this Committee. 

Senator Faircloth. Well, we have. 

Senator Sarbanes. We know the contents of it that were made 
available. What they have not done is actually provided the paper 
with the handwriting; that’s all. 

Senator Faircloth. Why not? 

Senator Sarbanes. Counsel’s examined it. 

Senator Faircloth. Why not? 

Senator Sarbanes. I guess they don’t want you running around 
throwing the President’s handwriting up all over the place. My un- 
derstanding is there is generally a policy not to turn over hand- 
written communications of Presidents as a general operating prin- 
ciple in the White House. But they have had Counsel come down 
and look at it and so we know the contents of what he said. 

The Chairman. I believe, and we will develop this later with Mr. 
Chertoff, that there appears to be a dispute with respect to the con- 
tents. Notwithstanding that the Committee has for a period of time 
now made known its intention, that the policy of the White House 
attempting to give us documents that we can copy, and not furnish 
us with copies of the documents is not responsive to the Committee 
or the American people. 

There is no reason for it. It just takes time, causes delay, and 
causes controversy. So I am hoping that between now and our next 
session, we will be able to work this out with Counsel, to provide 
for the copy. I understand as recently as yesterday we’ve asked for 
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it, we were told that would not be the case, I am hoping that we 
can resolve this. If we do not resolve it, it is a serious matter. I 
don’t believe Ms. Sherburne, it is within the capacity for you or 
your superiors to make judgments as to what you will or will not 
turn over. 

And I also would point out to you, a number of documents, in- 
cluding notes that we’ve referred to today, were only just turned 
over to us on Sunday. Now that’s not being forthcoming. You have 
had these documents in many cases for weeks and months, and 
then you complain about delay. It is not right when members of the 
White House staff complain about delay. Much of that delay is the 
result of the failure to comply with reasonable requests. 

So we will be persistent about this because you don’t have a 
right, nor does anybody else. There is no legal basis to say well, 
we will let you look at it but you can’t have a copy. 

Continue, Senator. 

Senator Faircloth. Well, you know, it might seem to be much 
ado about nothing, but I see Ms. Sherburne there, do you have a 
copy of it? 

Ms. Sherburne. Do I have a copy with me, Senator? 

Mr. Faircloth. Yes. 

Ms. Sherburne. No, I don’t. 

Senator Faircloth. Would you get it to us? 

Ms. Sherburne. I would be happy to bring it up for you to re- 
view, Senator. 

Senator FAIRCLOTH. Ail right, thank you. 

Mr. Lindsey, according to The New York Times editorial which 
we’ve talked about here, Beverly Bassett Schaffer’s name was men- 
tioned as having knowledge of how and why Madison Guaranty 
Savings & Loan was kept open. 

To clarify, this is Beverly Bassett Schaffer who was appointed by 
Governor Clinton, to direct the Arkansas Securities Commission 
and to supervise Madison in that role. Her husband, Archie Schaf- 
fer is also an executive with Tyson Foods. 

Mr. Lindsey. I don’t believe they were married at this time. They 
are married now; they were not married at the time she was the 
Securities Commissioner. 

Senator Faircloth. Did you have any conversation with either 
Mr. Schaffer, Beverly Bassett — if she was not married at the 
time — Jim Blair, or Denver attorney Jim Lyons about Whitewater 
or Madison Guaranty, and her version of events during the 1992 
campaign? 

Mr. Lindsey. Did I have a conversation with any of those people 
during the 1992 campaign? 

Senator Faircloth. No, during the Clinton campaign for Presi- 
dent concerning Madison Guaranty or Whitewater. Did you discuss 
Madison Guaranty or Whitewater and her version of events, during 
the campaign for President in 1992. 

Mr. Lindsey. It was an issue during the campaign. If you are 
asking me whether I spoke with Jim Lyons about that, the answer 
is probably yes, though I don’t recall specifically. If you asked 
whether I talked to Beverly or to Archie Schaffer, or to — who was 
the other person? 

Senator Faircloth. Jim Blair. 
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Mr. LINDSEY. Jim Blair, I don’t recall speaking to Jim Blair. I 
may have spoken to Beverly or Archie at some point. 

Senator Faircloth. This was general discussion during the cam- 
paign? 

Mr. Lindsey. It was an issue, it was raised in the original article 
by — I think in the original article by Mr. Gerth and it became an 
issue during the 1992 campaign, yes. 

Mr. Faircloth. Then after Bill Clinton became President, did 
you have any conversation with any of the people I previously men- 
tioned, about Madison Guaranty in 1993, prior to October 31st, 
when The Washington Post article ran on this subject? 

Mr. Lindsey. Again, I do not believe I spoke to Beverly, I don’t 
believe I spoke to Archie, I probably at some point — you say Madi- 
son and I am having some trouble with that. I am sure I spoke 
with Jim Lyons, I know I spoke to Jim Lyons. 

Senator Faircloth. Did you have conversation with him about 
Madison Guaranty? These people I mentioned before, did you dis- 
cuss with them Madison Guaranty? 

Mr. Lindsey. And the regulation of Madison or Madison as it re- 
lates to McDougal and to Whitewater? 

Mr. Faircloth. As it relates to McDougal and Whitewater before 
The Washington Post article ran? 

Mr. Lindsey. As you know, Senator, I started getting press in- 
quiries in the middle of September from Mr. Gerth, from Mr. 
Isikoff, and from others, about David Hale, about Madison, raising 
McDougal again, yes, I am sure I know I probably spoke with Mr. 
Lyons about those matters. There are notes of a meeting — of a dis- 
cussion I had with Jim Blair which I would not characterize as re- 
lating to Madison, but I will point the notes out to you, just in case 
you do think that they relate to Madison, I do not believe I spoke 
to Archie Schaffer or Beverly Bassett before the first of November. 

Senator Faircloth. Did you speak to the President about the 
December 20th editorial in The New York Times? 

Mr. Lindsey. The President’s comments on the editorial were 
sent to me. I do not recall speaking to him directly about it after 
that but I may have. 

Senator Faircloth. Do you know what was discussed? 

Mr. Lindsey. The copy I had actually had the comments written 
out. The comments were to the effect that Beverly did a good job 
in the campaign, we need to stay on stop of this, will she again or 
can she again. 

Senator FAIRCLOTH. Following the editorial, did you have any 
conversation with Ms. Bassett or Mr. Schaffer, Jim Blair or Jim 
Lyons, or receive any faxes from these people regarding the Decem- 
ber 20th editorial? Between then and December 28th, did you hear 
from them, did they respond to you or did you respond to them? 

Mr. Lindsey. I don’t know if I reached out or talked to any of 
them before the 28th, so I — you know, if you showed me a fax from 
someone, it might refresh my memory but I don’t have any memory 
of speaking to any of them between the 22nd and the 28th. I would 
just note that Christmas fell in that period. I probably went home. 

Senator Faircloth. Where were you on December 28th, do you 
remember? 
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Mr. Lindsey. I have been told at some point we attended a bas- 
ketball game in Fayetteville. I have been told that that was on De- 
cember 28th. I have not gone back to confirm that, but I could well 
have been in Fayetteville on the 28th at a University of Arkansas 
basketball game. 

Senator FAIRCLOTH. Did you discuss Whitewater or Madison 
Guaranty while you were in the Tyson box with Beverly Schaffer 
or Archie Schaffer? 

Mr. Lindsey. Probably. 

Senator Faircloth. What was the discussion about? 

Mr. Lindsey. I think I raised with Archie whether or not Beverly 
would get out and do press inquiries and others with respect to her 
role and what she did and get that story out. 

Senator Faircloth. Who else took part in the discussion? 

Mr. Lindsey. Again, I was asked. I was asked whether the Presi- 
dent was there. The President was at the game. I don’t have a 
memory of him being. 

The Chairman. Wait a second, please. Weren’t you at a box? Is 
that one of these sky boxes? 

Mr. Lindsey. This is a large box, yes. 

The Chairman. Sky box. Was the President in the box? 

Mr. Lindsey. The President, during most of the game, sat in the 
stands. He was probably in the box at some time during the time 
but during the actual ball game my remembrance is that he sat in 
the stands. So there are times when the President was in the box, 
I’m sure. I do not remember when I spoke to Archie, whether or 
not the President was in the box or not. 

Senator Faircloth. Let me ask you this question. 

The Chairman. If I might intrude upon my friend. Mr. Lindsey, 
it is not a game. And when you answer the Senator as you began 
to, you would have us believe that you didn’t even recall, unless we 
pursue this, that the President was in the box. You went to this 
game, you know the President was there. You knew we were going 
to discuss this subject, you looked at your notes, you refreshed your 
recollection, didn’t you, prior to today? 

Mr. Lindsey. I have no notes or recollection on this, Senator. 

The Chairman. You have no recollection about this? 

Mr. Lindsey. I have a recollection that I was at the ball game. 

The Chairman. You knew the President was there? 

Mr. Lindsey. Yes, sir. 

The Chairman. You knew the Schaffers were there? 

Mr. Lindsey. Yes, sir. 

The Chairman. And that they were in that box? 

Mr. Lindsey. Yes, sir. 

The Chairman. It was a Tyson box? 

Mr. Lindsey. Yes, sir. 

The Chairman. AJ1 right. At least you’re now answering in a re- 
sponsive manner instead of dancing all over the place. 

Mr. Lindsey. May I, Senator? 

The Chairman. No, listen. You want to do it later on but we are 
going to go back to Senator Faircloth. 

Senator Faircloth. 

Senator Sarbanes. Mr. Lindsey, you will get an opportunity to 
answer the question on my time when it comes. 
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Mr. Lindsey. Thank you, sir. 

Senator Sarbanes. I want to assure you of that. It leaves a cer- 
tain lag time in getting the response to the assertion but you will 
get that chance if you just take it easy. 

Senator FAIRCLOTH. The very question is this: Did the President 
discuss with Beverly Bassett Schaffer or Archie Schaffer, Madison 
or Whitewater during this time? 

Mr. LINDSEY. Senator, the only way I would know is whether I 
was present or whether he told me. I don’t believe he told me of 
any conversation he has had. I had a conversation with Mr. Schaf- 
fer, with Archie Schaffer, about this. I do not believe, I do not know 
whether the President was there during my conversation, but be- 
yond that, I have no knowledge. 

Senator FAIRCLOTH. So you don’t know whether the President 
discussed with the Schaffers Madison Guaranty or Whitewater, 
whether it was discussed with the President or not? 

Mr. Lindsey. No, I know that I had a discussion with Archie 
about whether Beverly would — would talk to the press, I do not 
know whether the President was around during that conversation. 

Senator FAIRCLOTH. All right. Did you or the President discuss 
with Jim Blair Whitewater or Madison? 

Mr. Lindsey. I don’t recall. I mean, again, the only thing I can 
tell you about the President is what he did in my presence. If Jim 
Blair was there and he and I were talking we might have talked 
about things like the editorial and the press. That was coming out. 
I don’t have a specific recollection of having a conversation with 
Mr. Blair about Whitewater or Madison during that game. 

Senator Faircloth. After December 28th, did you have any dis- 
cussion with Beverly Bassett, Archie Schaffer, Jim Blair, or Jim 
Lyons — in dealing with the press or the inquiries? 

Mr. Lindsey. Yes. 

Senator Faircloth. You did have. 

Mr. LINDSEY. I spoke with Archie Schaffer on several occasions. 
I spoke with two of my law partners on several occasions about it. 
At least one or two of my law partners about it. I don’t again recall 
speaking to Jim Blair about this particular matter, and whether I 
spoke to Mr. Lyons or not, it would — I don’t remember speaking to 
him with the purpose of gathering information. If I spoke to him 
I was just telling him what I was doing. 

Senator Faircloth. Would you tell us what was discussed, just 
in plain language you tell me. 

Mr. Lindsey. Yes, sir. Ms. Beverly Bassett during the campaign 
had put out, spoken to the press, spoken to Mr. Gerth, in fact, I 
later learned wrote three memos to Mr. Gerth describing what her 
role had been during the late 1980’s in the regulation of Madison 
Guaranty. 

As I say, I have reviewed the records; I reviewed a chronology 
of what she did, what occurred, I believe that any reasonable per- 
son who looks at it will find that she went out of her way to try 
to bring this to the proper regulators’ attention and to get action. 
She communicated that during the campaign. 

Obviously we wanted her to continue to communicate that. She 
was reluctant to do so. She was reluctant for several reasons. One, 
I think she was reluctant because she had spent so much time with 
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Mr. Gerth and she felt like the treatment that she received in The 
New York Times article and in other articles was not fair, did not 
reflect the information she provided. Another reason was, during 
this same time period, there were people who basically were, I will 
use the word stalking because I believe Ms. Bassett has used that 
word, in fact one of your current employees, Mr. Bossey, went to 
Fayetteville in early January 1994, and according to Ms. Bassett 
stalked her from one place to the other. 

Senator Faircloth. He was not an employee of mine. 

Mr. Lindsey. That’s right. He is now. 

Mr. Faircloth. I didn’t know him. 

Mr. Lindsey. He was working for Citizens United, Floyd Brown’s 
organization, I believe, at that time. 

Senator Faircloth. He tells me he was with NBC. 

Mr. Lindsey. He was with an NBC crew. He indicated to the 
press at that time that he was not there with them that he had 
just hitched a ride, I don’t know maybe Mr. Bossey could testify as 
to what his role was but the fact of the matter is 

The Chairman. Look. Come on. I have given you great latitude. 
You have such great recall on events that you weren’t even at. 
When we talk and ask you questions about events you were at, 
that recall is missing. I tell you, you were well programmed for 
that, but that’s OK, but let’s stick to the issue. 

Mr. Lindsey. The issue is why Ms. Bassett Schaffer was reluc- 
tant to go out there and do press, and as I said part of it was a 
reluctance because she felt like she spent a lot of time with Mr. 
Gerth and that she was not treated properly in those articles and 
the information she provided was not dealt with fairly. And two, 
because she believed that people were, and again, stalking her, fol- 
lowing her, following her into buildings, being there when she came 
out, she got to the point that she called her husband to come down 
because she was concerned about this. All of this was reported in 
the press, which is why I have fairly good recall about it. 

Senator Faircloth. Let me ask you, were there ever discussions 
between you and Mr. or Mrs. Schaffer about what the White House 
would do to help protect Ms. Schaffer from the press criticism? 

Mr. LINDSEY. No, I don’t believe so. Again let me finish my an- 
swer. I do not believe I spoke to Ms. Schaffer directly because her 
husband told me that she was very upset, and I don’t believe that 
I broached these subjects directly with her. 

I did have conversations with Mr. Schaffer. I did have conversa- 
tions with my law partners, who were also Ms. Schaffer’s law part- 
ners, about this, because they were assisting her in trying to put 
together a chronology of exactly what she had done as Securities 
Commissioner with respect to Madison. 

Senator FAIRCLOTH. Did you discuss with them what the White 
House — did you all attempt to help her with the press criticism? 

Mr. LINDSEY. No, sir. We weren’t doing a very good job with the 
press ourselves. I don’t think we ever offered to help her. 

Senator Faircloth. Did she or her husband display displeasure 
or frustration with the fact that you didn’t help them or were not 
adequately helping them handle the controversy? 

Mr. Lindsey. I don’t recall that. That doesn’t ring a bell with me, 
Senator. 
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Senator FAIRCLOTH. My next question is to both Mr. Kennedy 
and Mr. Lindsey. In David Watkins’ memo that was released, that 
we all have a copy of, he mentions a problem. 

Mr. Lindsey. The one involving the Travel Office? 

Senator FAIRCLOTH. Yes, he mentions a problem with the Secret 
Service, “An issue developed between the Secret Service and the 
First Family. And after the Secret Service incident, it was made 
clear that I must more forcefully and immediately follow the direc- 
tions of the First Family.” 

Now all of you are close personal friends of President and Mrs. 
Clinton and knew what was going on in the White House. Would 
you tell us what the Secret Service problem was? 

Mr. Kennedy. Senator, I cannot. I don’t know. 

Mr. Lindsey. I have never spoken to either the President or First 
Lady about a Secret Service problem. I have read stories in the 
press about what it was, but I have not ever spoken to either one 
of them directly. 

Senator FAIRCLOTH. They never discussed it? 

Mr. Kennedy. Not with me, Senator. 

Senator FAIRCLOTH. I will stop for now. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Lindsey, I f ake it that Ms. Schaffer felt 
that while she had tried to, in effect, tell the press exactly what 
she’d done and why, she didn’t think they had given her a fair re- 
port on that; is that right? 

Mr. Lindsey. Yes, sir, that is accurate. 

Senator Sarbanes. What did you understand her problem to be 
on that issue? 

Mr. Lindsey. She had spent — again, and I actually, ultimately 
saw the memos that she had written to Mr. Gerth. I believe she 
wrote to him twice before the first story and at least once after 
that. And one time I think she threatened to sue The New York 
Times for libel. She felt like, that the stories did not reflect the 
time and efforts she had spent trying to lay out for them exactly 
what she had done as Securities Commissioner. And therefore — 
and basically reduced it down to less than a paragraph or two 
paragraphs, in which it suggested that she had been hired because 
she worked for Madison, which by the way, she actually I think has 
testified that she did one legal research on a Campobello project 
but that she, you know, that involved Madison, but that she cer- 
tainly didn’t represent Madison in any sort of significant way, but 
it was that sort of fuzzing of the facts that she felt like when she 
would explain to her what her role was with respect to that one 
issue, when she talked about what steps she had taken, when she 
tried and spent time, I understand, she called down to the Securi- 
ties Commission, tried to refresh her memory as to what steps, 
took the time to write that, to send it to them, to talk to them, then 
to have it reduced to a paragraph or less in a story in which they, 
you know, ignored all of that, she just felt like she wasn’t being 
treated fairly and therefore did not want to participate in that. 

She certainly was concerned about doing it, to the press other 
than the written press because everything gets reduced to 15 sec- 
ond or 10 second sound bite and she certainly didn’t feel like her 
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role or what she had done could be handled adequately in that sort 
of timeframe. 

Senator Sarbanes. As I understand it, she was also concerned 
because she was being followed about; is that correct? 

Mr. Lindsey. Yes. There was an incident involving Mr. Bossey 
and involving a Mr. Silverman who worked for NBC in which Mr. 
Silverman had asked, I believe, for an interview. Ms. Schaffer had 
indicated he wouldn’t give her an interview. They showed up in 
Fayetteville. When she would go into a building they would get out 
with their cameras, following her in. When she would come out 
sometime later they would be there, they would follow her to her 
car, they would try to put the camera on her while she was walk- 
ing to her car. 

Mr. Bossey was there, she called her husband, her husband came 
down, took a picture. The reason I know Mr. Bossey was there, he 
took a picture of him which ran in the newspaper the next day. She 
felt like she was being stalked I think she was fearful not for her 
safety but just for being followed in and out of the buildings. She 
called, I believe, Mr. Silverman and tried to explain all this to Mr. 
Silverman and yet they continued to follow her in and out of build- 
ings wherever she went that day. 

Senator Sarbanes. For that day? 

Mr. LINDSEY. I think it quit after her husband came and took a 
picture of them doing it. I think they then left. 

Mr. Ben-Veniste. The business about The New York Times edi- 
torial and the President’s handwriting, this was an editorial of De- 
cember 20, 1993, it’s been made available to us so that we could 
look at the handwriting and ask questions of you about it. 

Now, you’ve indicated that in essence the note reflected that Ms. 
Bassett Schaffer had done a good job in explaining this issue be- 
fore, during the campaign, and that she ought to be called upon, 
if she was willing, I presume, to do it again. 

Mr. Lindsey. That’s correct. 

Mr. Ben-Veniste. Is that basically it? 

Mr. Lindsey. That’s basically correct, yes. 

Mr. Ben-Veniste. And in that regard you recall that when you 
were at a basketball game in Fayetteville, you had occasion to see 
her husband. 

Mr. Lindsey. Yes. 

Mr. Ben-Veniste. At that time, you mentioned to him that the 
White House would like to see Ms. Schaffer, you know, continue to 
explain her involvement in connection with the Madison regulatory 
matter; correct? 

Mr. Lindsey. That is correct. 

Mr. Ben-Veniste. Did you at any time ask either Ms. Bassett 
Schaffer or her husband to shade the facts or to tell some story 
that wasn’t accurate? 

Mr. Lindsey. No, sir. I thought her story was compelling, the 
role she had played. 

Mr. Ben-Veniste. If I understand you, at the point that you 
mentioned this to Mr. Schaffer, you don’t recall whether the Presi- 
dent was in the vicinity of the conversation or whether he was in 
the stands or eating a hot dog or a burrito somewhere or whatever? 

Mr. Lindsey. Correct. 
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Mr. Ben-Veniste. The whole conversation, how long would you 
say that took? 

Mr. Lindsey. Again, less than 5 minutes. You know, she ex- 
pressed to me her frustration. I think probably said to me, if I were 
you I wouldn’t raise it with her because she is up — it upsets her. 

So, I don’t know whether we talked about her, and — you know, 
we may have done some press bashing which I might have engaged 
in along with him about this, I — 4 or 5 minutes I would think at 
the most. 

Mr. Ben-Veniste. So basically most of the time was an expres- 
sion by him of why he thought she might be reluctant to reinvolve 
herself in this — in view of the way she had been treated? 

Mr. Lindsey. That’s correct. 

Mr. Ben-Veniste. Now as a follow-up to this, do you recall ever 
making some other effort to contact Ms. Bassett Schaffer or Mr. 
Schaffer? 

Mr. Lindsey. Again, Mr. Schaffer, I think, after that, and again 
I am not real sure on the time, sent me a copy — copies of the var- 
ious memoranda that she had written to Jeff Gerth, both before 
and after the story. 

I also had conversations with — one, maybe two, with my law 
partners because my law firm was trying to put together a fairly 
extensive chronology of all of the steps that Ms. Bassett had taken 
as Securities Commissioner with respect to Madison, I think on the 
assumption that if she didn’t want to go out publicly, in a personal 
sort of role, that they would put out sort of a — call it a white paper 
for lack of a better deal, outlining exactly what she did, and when, 
and what steps she took, and so forth. 

So I know in the months of January and February I had those 
discussions. Ultimately at least one newspaper, a Minneapolis 
paper, wrote a story with respect to this matter that I thought was 
fair with respect to Ms. Schaffer. 

Mr. Ben-Veniste. I would like to show you a copy of a memoran- 
dum from Beverly Bassett Schaffer to Jeff Gerth, that is dated Feb- 
ruary 25, 1992, I believe the Bates number is 0000149, to see 
whether, in fact, you can identify that. 

Mr. Lindsey. Yes, one is dated February 18th, it looks like, I 
guess. Excuse me, February 28th, and the other one is dated Feb- 
ruary 25th. I believe I — either Archie or someone sent me these 
two, plus I believe a third memorandum that was after Mr. Gerth’s 
article, that she sent to him. But these, I believe, were her at- 
tempts with Mr. Gerth at the time to try to walk him through what 
she had done and the decisions she made as Securities Commis- 
sioner with respect to Madison. 

Mr. Ben-Veniste. Mr. Chairman, in order to save time, and not 
to go through this in great detail although it is an obviously care- 
fully considered memorandum, which goes into considerable detail, 
I would ask whether it would be appropriate to make this a part 
of our records. 

The Chairman. Certainly. So ordered. Both memorandums will 
be included in the record. 

Mr. Ben-Veniste. Unfortunately, we don’t have available the one 
which you refer to as the third one but we do have the memoran- 
dum of the 25th and of the 28th. 


328 


Thank you, Mr. Chairman. 

The Chairman. Let me see, Mr. Lindsey, if I can go over quickly 
with you something. There came a time when this editorial dated 
December 20th came into your possession. It was sent to you and 
who else? 

Mr. Lindsey. Mr. McLarty. 

The Chairman. Mr. McLarty, does the President often do that? 

Mr. Lindsey. Yes, sir. 

The Chairman. What did he say, we'd been given to believe he 
said this is important to be on top of, period, do you recall that? 

Mr. Lindsey. I believe that's correct, yes. 

The Chairman. Bassett did a good job in campaign on this dash 
dash, do you recall that? 

Mr. Lindsey. Yes, sir. 

The Chairman. Can she now? 

Mr. Lindsey. The word I quibbled with from looking at the origi- 
nal and looking at what I saw was the word “can.” It could well 
be “can,” it could be “will.” The President's handwriting, frankly, 
is not that great. 

The Chairman. That's one of the reasons we are asking for the 
documents. But either way, “can” or “will.” Mr. Kennedy, with your 
handwriting I can understand why that would be something to 
laugh at. 

Mr. Lindsey. I did say his was slightly better than Mr. Ken- 
nedy's. 

The Chairman. He said this is important. 

Mr. Lindsey. Yes, sir. 

The Chairman. He didn't just send this to you to take a look at, 
he sent it to Mr. McLarty and yourself and he said stay on top of 
it; right? 

Mr. Lindsey. Yes, sir. Was that a question? 

The Chairman. The implication was clear, sent it to you and to 
Mack, stay on top of this, it is important. Now what lengths, if any, 
did you go to to stay on top of it? Was it just this casual meeting 
at the ball game? 

Mr. Lindsey. No, sir. As I say, even after the casual meeting at 
the ball game, I had conversations with 

The Chairman. What about prior to the ball game? 

Mr. Lindsey. I don't believe so. I mean, this is the 20th, you 
know. I don't know when I went home for Christmas. 

The Chairman. Did you know that the Schaffers were going to 
be at the ball game? 

Mr. Lindsey. No, not conclusively. 

The Chairman. You didn't know conclusively or you didn't know? 

Mr. Lindsey. Well, it's a ball game in Fayetteville. 

The Chairman. Yes. You were in where, Little Rock? 

Mr. Lindsey. Yes. 

The Chairman. How far is Little Rock from Fayetteville? 

Mr. Lindsey. The Schaffers lived in Fayetteville, so they 

The Chairman. But you and the President were in Little Rock? 

Mr. Lindsey. That's correct. 

The Chairman. My question is, and I don't know how far is it 
from Little Rock to Fayetteville? 

Mr. Lindsey. I'm guessing 120 to 140 miles. 
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The Chairman. 140 miles? And would you ordinarily fly? 

Mr. Lindsey. Yes. 

The Chairman. Now, you didn’t know whether the Schaffers 
were going to be at this ball game? 

Mr. Lindsey. No, I did not know they were going to be there. 

The Chairman. Did you know that you were going to be guests 
for any period of time, you and the President would be afforded the 
opportunity to be in the Tyson box? 

Mr. Lindsey. Before I got there I found out. 

The Chairman. Did you have any arrangements made? 

Mr. Lindsey. Again, when the President goes there, they would 
have made arrangements as to where we sat, whether it was the 
president of the university’s box, somebody else’s box. All of that 
would have been prearranged, but I’m not sure I would have had 
knowledge of it before we actually got up there and was escorted 
into whatever box we were in. 

The Chairman. So there was no particular sense of urgency to 
attend this game, was there? In other words, there wasn’t an ur- 
gency that you meet the Schaffers, was there? You didn’t know 
that you were going to meet them? 

Mr. Lindsey. Meeting the Schaffers had nothing to do with going 
to the ball game. 

The Chairman. That was coincidental? 

Mr. Lindsey. Yes, sir. 

The Chairman. Did you fly from Little Rock to Fayetteville? 

Mr. LINDSEY. I had never driven with the President from Little 
Rock to Fayetteville so if we were in Little Rock and went to Fay- 
etteville, we flew. Yes, sir, I do actually remember we flew. 

The Chairman. Where did you fly to? 

Mr. Lindsey. We would either have flown to Drake Field in Fay- 
etteville or to Springdale. 

The Chairman. Suppose I told you that that evening you had 
snow and fog and conditions that prevented you from flying into 
Fayetteville or to the adjacent fields, would that refresh your recol- 
lection? 

Mr. Lindsey. It refreshes my memory that we probably — the ad- 
jacent field, I don’t remember whether we flew — are you suggesting 
that we flew into Rogers as opposed to Springdale? 

The Chairman. Yes. 

Mr. Lindsey. That’s certainly possible. 

The Chairman. Because of weather conditions. 

Mr. Lindsey. If I remember right, it was snowy. 

The Chairman. That took you further away than going into Fay- 
etteville, the airport that serves Fayetteville; is that correct? 

Mr. Lindsey. It is probably 30 minutes from Rogers versus 15 
minutes from the Fayetteville airport. Maybe slightly longer from 
Rogers but not much longer. 

The Chairman. How many miles from Rogers? 

Mr. Lindsey. Probably less than 15 miles from Rogers. Fayette- 
ville, Springdale, and Rogers are all in a corridor; Fayetteville at 
the southern end of the corridor, Rogers 

The Chairman. Then you drove from Rogers to 

Mr. Lindsey. That’s correct, in a motorcade. 
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The Chairman. And you wound up in the Tyson box. Doesn’t Mr. 
Schaffer — did he work for Tyson? 

Mr. Lindsey. Yes, he does. 

The Chairman. So could you be fairly safe to assume he was 
going to be at that game? 

Mr. Lindsey. Again, I don’t think I knew until we got there that 
we were staying in the Tyson box. 

The Chairman. So it was just coincidental? 

Mr. Lindsey. I’m sorry, that I saw them there? 

The Chairman. Yes. 

Mr. LINDSEY. I did not go there with the intention of having a 
conversation with Beverly or Archie. 

The Chairman. Do you see why the Committee is interested in 
this point? Is it a stretch to suggest that after this memo or this 
jotting of the President, this direction 

Mr. Lindsey. Senator, let me 

The Chairman. Let me just finish and then you can answer. 

Mr. Lindsey. I’m sorry, I’m sorry. 

The Chairman. Given that this note by the President, this is im- 
portant to be on top of, Bassett did a good job in the campaign on 
this, can she now, or will she now, and that this was sent to you 
and to the Chief of Staff, is it unreasonable for us to say this was 
an attempt to make contact and to stay on top of this? I mean, do 
you think that’s unreasonable? 

Mr. Lindsey. I don’t think it’s the facts. I think that if I had 
called Beverly Schaffer up on the 21st and had a conversation with 
her, that would not be improper. If I had, you know — I do not be- 
lieve having — I don’t know what the point of this is. I spoke with 
Beverly — I spoke with Archie Schaffer. 

The Chairman. You don’t understand the point of the question? 

Mr. Lindsey. I don’t understand what the point — yes, sir, I don’t 
understand. I don’t understand my response to it is, so what. 

The Chairman. If I have to explain that to you, Mr. Lindsey, and 
talk about the manner in which the White House has gone to with- 
hold this and then the concern which was expressed at this point 
in time in the President’s own message, then there’s no use 

Mr. Lindsey. Senator 

The Chairman. No, there’s no use. I just wanted to attempt to 
put this in the framework so that you would not think that we’re 
just going on, and I’m going to yield to Senator Bond because these 
are the circumstances under which we learn about this informa- 
tion. And I think reasonable people would say, was that a meeting 
set up to give you and/or the President the opportunity to meet 
with the Schaffers and others to take care of this, was it part of 
staying on top of this? So that’s something that I would ask. 

Mr. Lindsey. Take care of what, Senator? 

The Chairman. This is what the President said, this is important 
to stay on top of, Bassett did a good job on this, can she now. 

Mr. LINDSEY. That’s right, Senator. There is an editorial that is 
written — may I finish, please? I have read some of your responses 
to various editorials. It is entirely appropriate, if there is an edi- 
torial that mischaracterizes somebody’s role in something, for 
someone who knows the facts to say we can’t let this stay out there 
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with this mischaracterization, can we get on top of this, can we try 
to get the facts out. 

There is simply nothing improper about that, and the so what is 
I’m having trouble, and I apologize, it must be me, as to what the 
significance of this is. 

The Chairman. OK. Senator Bond. 

Senator Bond. Thank you very much, Mr. Chairman. 

Mr. Kennedy, let me go back over an area where I’m not clear. 
You were managing partner at the Rose Law Firm in 1992? 

Mr. Kennedy. Good afternoon, Senator. My formal title was 
Chief Operating Officer but 

Senator Bond. Chief Operating Officer. 

Mr. Kennedy. — managing partner is fine. 

Senator Bond. OK, sorry. Just needed to get that straight. 

Now, your responsibility as a COO included the administrative 
details, is that correct, like handling the files, handling the work 
of the firm as opposed — the administrative work of the firm as op- 
posed to solely the legal practice? 

Mr. Kennedy. That’s correct. 

Senator Bond. Were you responsible for the maintenance of the 
files? Is that under your 

Mr. Kennedy. I tried to make the trains run on time, Senator. 

Senator Bond. OK. Were you aware that Mr. Foster had re- 
quested Mr. Massey to produce the files in the instance where Mr. 
Foster went to Mr. Massey and said please give me the files, Mr. 
Massey said I’ll make you copies? Were you aware of that request? 

Mr. Kennedy. I was aware, Senator, that Vince was going to 
make a response on behalf of the law firm with regard to the Madi- 
son issues that had come up in the campaign. I did not know, 
didn’t have any independent knowledge at the time that he had 
talked to Rick. Doesn’t surprise me that he did. 

Senator Bond. So the preparation by Mr. Foster was — essentially 
within the purview of your responsibility as COO, you did not know 
that he had taken copies of the files? 

Mr. Kennedy. I am going to give you a little bit of a longer an- 
swer, if I may, because I think the background is important. 

Vince was one of two people at the firm that were dealing with 
campaign issues as they came up during the campaign, and 
that’s — the Madison issues came up in the campaign, issues re- 
garding the firm’s representation came up during the campaign, 
and he was responding on behalf of the firm. 

Now several times this morning people have said that Vince took 
the files. I don’t know if Vince took them or not. If he did take 
them, I don’t know when he took them. All I know is, at the time, 
that Vince gathered the files so that he could respond to these is- 
sues on behalf of the firm. 

Senator Bond. Mr. Chairman, my time is up. I will come back 
to that. 

The Chairman. If you want to pursue that, I will give you addi- 
tional time. 

Senator Bond. Let me finish up with this line of questioning. I 
have a couple of other lines to get into but let me finish up this. 
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When did you become aware that files — either copies or files from 
the Rose Law Firm had gone to the campaign or to people outside 
of the Rose Law Firm who had connections to the campaign? 

Mr. Kennedy. Senator, which files are we talking about? 

Senator Bond. The Madison Guaranty/Whitewater files. 

Mr. Kennedy. There’s been some confusion as to — and I would 
like to take a moment to simply see if I can clear it up. There was 
a group of files which related to the firm’s Madison representation. 
There was another group of files which related to — and this is what 
I tried to address this morning but I’m told I didn’t do a very good 
job — there was another group of files that related to Whitewater 
the corporation and Whitewater the real estate development which 
I had received from Mrs. Clinton in 1991. The reference in the 
notes, as I testified this morning, was to the Whitewater corporate 
records and the Whitewater real estate records. 

Senator Bond. Now, you said it was a vacuum. It wasn’t a Dust 
Buster or Hoover, there was an absence? 

Mr. Kennedy. That’s correct, an informational vacuum. 

Senator Bond. What types of information were missing from 
those files? 

Mr. Kennedy. Take your pick, Senator. They were a shambles. 
No stock minute book, no minutes, no stock certificates. Any of the 
normal corporate records that you would expect to find were not in 
existence. Incomplete copies of documents, half portions of docu- 
ments. It was a mess, and that’s what I was referring to. 

Senator Bond. Those files had been the responsibility — are you 
saying those files had been the responsibility of Mrs. Clinton? 

Mr. Kennedy. They were at one time in Mrs. Clinton’s posses- 
sion, yes, sir. 

Senator Bond. And who was the lead partner on that White- 
water — 

Mr. Kennedy. This representation? 

Senator Bond. Yes. 

Mr. Kennedy. Me, Senator. 

Senator Bond. So under your care, there were gross absences or 
missing elements in those files? 

Mr. Kennedy. No, that’s the condition they were in when 

Senator Bond. Who was responsible for that condition? 

Mr. Kennedy. I can’t answer that, Senator. That’s 

Senator Bond. Who was responsible for the files before they 
came in their sorry condition to you? 

Mr. Kennedy. Well, they came to me from Mrs. Clinton, start 
there. When they were given to me by her, she owned up to the 
fact that they were a mess, and that’s what I found to be true, OK? 

Now why they were incomplete, on whose watch, I can’t address, 
I don’t know. I have heard from press reports that there is a dis- 
pute about those records. The McDougals say they were delivered 
at one point; my understanding is the President and First Lady 
said they weren’t. 

I can testify of my own personal knowledge that they were a 
mess, what I received from Mrs. Clinton. Again for clarity, this is 
the Whitewater corporate records and the records that were in 
Mrs. Clinton’s possession as they related to the real estate develop- 
ment. 
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Senator Bond. Now with respect to the Madison Guaranty files, 
were those, in fact, the ones that Mr. Massey had access to? 

Mr. Kennedy. Well, as I understand things, Senator — and I 
would not have known this at the time because I wouldn’t have 
had any reason to — Rick had a set of files regarding his representa- 
tion, and I believe Mrs. Clinton had a set of files with regard to 
her representation. And there 

Senator Bond. Of Madison? 

Mr. Kennedy. Of Madison. And there may have been, Senator, 
other attorneys in the firm that had files relating to representation 
of Madison. 

Senator Bond. When did you become aware some of those files 
had left the firm? 

Mr. Kennedy. I didn’t become aware of that until late in Novem- 
ber 1993 — well, let me — I need to put some content in that. 

I didn’t become aware that the files — and I don’t know if they’re 
originals or copies — had left the firm until 1994, primarily from 
press reports, I believe, but I had a conversation with Mr. Kendall 
in November 1993, regarding returning files to the law firm, OK? 
And I surmise that those files were Madison files that had been re- 
moved. 

Senator Bond. And as a COO, do you have ultimate responsibil- 
ity for insuring that files are not released without the approval of 
the client? 

Mr. Kennedy. Senator, in an abstract sense, that’s correct, abso- 
lutely. But on a day-to-day basis, there is no way that I or Mr. 
Clark, having taken my place, can do that. You just can’t do that 
when you have a firm full of 50 or 60 lawyers. We did not have 
a reporting mechanism of any kind where someone said so-and-so 
client wants copies of or wants their files back. We just didn’t oper- 
ate that way. 

Senator Bond. But it would only be to the client, would it not, 
that you released those files? 

Mr. Kennedy. Yes, sir, unless 

Senator Bond. As you said, unless you had the express approval 
of the client. 

Mr. Kennedy. Yes. Of course, Senator, without quibbling with 
you, as you know from your own experience, there are other ways 
files might go out, law enforcement agencies and whatnot, but the 
fact is you would not ordinarily do it unless you had the client’s 
consent. 

Senator Bond. Well, it would seem to me, based on my limited 
experience, that files would not go out to someone other than the 
client without having the approval of what we used to call the 
managing partner or the COO. 

Mr. Kennedy. Senator, I stand by my testimony. The way we op- 
erated it would be impossible, and I think I could say that, even 
today, to know for sure every time a client wanted copies of infor- 
mation or the files themselves, we just 

Senator Bond. Or somebody other than a client. That’s what I’m 
asking you about. If it were not the client having files go out 

Mr. Kennedy. If it were not the client, then I would expect that 
that would come to my attention. 
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Senator Bond. I believe I worked for a law firm that may have 
used the same professional liability insurer as the Rose Law Firm, 
and I can tell you that I had been advised on occasion that no files 
can go out of the law firm without the express approval of the cli- 
ent. They had not so advised you? 

Mr. Kennedy. As I said, Senator, the answer to your question is 
that the files could not leave the law firm at this point in time or 
now willy-nilly, absolutely. It would require the client’s consent or 
other extenuating circumstances for the files to leave the firm. 

Senator Bond. Finally, who was the client? 

Mr. Kennedy. At which point in time? 

Senator Bond. In 1992. 

Mr. Kennedy. One second. 

Senator there’s a complicated answer to that, as you know. 

Senator Bond. Isn’t it the RTC? 

Mr. Kennedy. Yes, sir. 

Senator Bond. You didn’t receive any approval from the RTC for 
those files to go to persons outside the law firm? 

Mr. Kennedy. None came to me, Senator, but I wish to state 
again I don’t know for sure that those files did go to persons other 
than the client. 

Senator Bond. We got them back from somebody who was not 
the client. 

Mr. Kennedy. I don’t know exactly what happened there, Sen- 
ator. I don’t know if they were originals or copies. I don’t know. 

Senator Bond. Goes just the same for a copy, doesn’t it, as the 
original? You don’t let copies of files go out to somebody who isn’t 
the client, do you? 

Mr. Kennedy. As a general matter, that’s true. 

Senator Bond. I think it’s more than a general matter. 

Thank you, Mr. Chairman. 

The Chairman. Thank you. 

Senator Sarbanes, I thank you so that we could finish that line, 
and we did go well over our time. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Lindsey, if my recollection serves me 
right, just from following the press, the President is a fan of the 
University of Arkansas basketball team, is he not? 

Mr. Lindsey. That he is, yes, sir. 

Senator Sarbanes. Going to a basketball game is something you 
would expect the President to do? 

Mr. LINDSEY. If we are in Arkansas, or even if we are not in Ar- 
kansas at times, and the Razorbacks are playing, he would try to 
go, yes. 

Senator Sarbanes. I guess the suggestion here was that attend- 
ing this basketball game was a disguise for meeting with either 
Mr. Schaffer or Mrs. Schaffer or both. Is there any basis to that? 

Mr. Lindsey. Absolutely none. 

Senator Sarbanes. In fact, you could have gotten in touch with 
them without going to the basketball game, couldn’t you? 

Mr. Lindsey. Absolutely. And I spoke to Mr. Schaffer on occasion 
after this about this matter. 

Senator Sarbanes. In fact, there was nothing wrong with you 
getting in touch with them, was there? 
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Mr. Lindsey. Not in my judgment, no, sir. 

Senator Sarbanes. I take it the purpose of it was to see if Ms. 
Schaffer would be willing, in effect, to say what had taken place 
just as she did during the campaign; is that correct? 

Mr. Lindsey. Yes, sir. And again, if — the memorandums, she 
went to some length to detail the steps she took and, you luiow, 
again, the records of the State Securities Commissioner are there 
for anyone to look at, and I would just defy anyone to take an ob- 
jective look at those records and say that she did not do everything 
within her authority and power to properly manage and regulate 
Madison Guaranty. I just defy them. I don't believe that they can 
find a basis for claiming that she did not do what a good regulator 
should do. 

Mr. Ben-Veniste. Thank you, Senator. 

With respect to the Whitewater files, Mr. Kennedy, you're almost 
there, in my view, in terms of clarifying this distinction. 

Mr. Kennedy. I'm trying, Mr. Ben-Veniste. 

Mr. Ben-Veniste. The Whitewater files that were provided to 
you by Mrs. Clinton in when, late 1991, did you say? 

Mr. Kennedy. Actually early 1991. 

Mr. Ben-Veniste. Early 1991. Do you know whether those files 
were files that Mrs. Clinton had maintained herself for some period 
of time, or whether those were files that she had received from 
some other source? 

Mr. Kennedy. Well, Mr. Ben-Veniste, I don't think that I delved 
deeply into where these files had come from, but I got the distinct 
impression that Hillary was not generally familiar with them other 
than the fact that they were in a shambles, and I got the impres- 
sion that she had not maintained those files. 

Mr. Ben-Veniste. It is our information that the files were re- 
ceived from Mrs. Clinton at some point from an accountant or 
bookkeeper who had been employed by Mr. McDougal to maintain 
those files or to work on them. 

Mr. Kennedy. I believe that's correct. There’s also an assertion 
out, which has been reported in the press, that the McDougals 
claim that they delivered records to Mrs. Clinton at some point in 
the mid-1980’s. 

Mr. Ben-Veniste. In looking at the files, were these business 
records as compared with legal files? 

Mr. Kennedy. A mishmash of both. 

Mr. Ben-Veniste. With respect to the Madison Guaranty files, 
Mr. Massey testified that the files he provided to Mr. Foster, which 
then made their way as copies to Mr. Hubbell, which were then 
turned over to Mr. Kendall, and then when Mr. Kendall recognized 
them as being Rose Law Firm files, returned them to the Rose Law 
Firm, those files did not deal with Whitewater, did they? 

Mr. Kennedy. No, sir. 

Mr. Ben-Veniste. Those were files that Mr. Massey has testified 
were maintained by him in connection with the securities matter 
that he had researched and had written about and maintained in 
connection with the Rose Firm's representation of Madison? 

Mr. Kennedy. That's correct, Mr. Ben-Veniste. 

Mr. Ben-Veniste. So that those files which made that circle were 
in the possession of someone, to the best of your knowledge and our 
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present knowledge, were in the possession of a partner of the Rose 
Law Firm up until the point that Mr. Hubbell turned them over 
to Mr. Kendall as a part of a larger body of documents that he pro- 
vided to Mr. Kendall, and then they were in turn returned by Mr. 
Kendall to the Firm? 

Mr. Kennedy. That’s my understanding, Mr. Ben-Veniste. I have 
to say, I don’t have much independent knowledge about this circle, 
but that’s my understanding of what’s happened. 

Mr. Ben-Veniste. Those files, from a substantive point of view, 
have been reviewed by us, and again are completely unremarkable 
in terms of information that would suggest any impropriety, so far 
as we have been able to establish at this point. Mr. Massey has 
been very clear in his testimony about what those files comprised. 

Mr. Kennedy. That’s my understanding, Senator. I mean, Mr. 
Ben-Veniste. Pardon me. 

Mr. Ben-Veniste. Finally, Mr. Massey confirmed that he com- 
pared the files that were returned to his original files which he had 
maintained all along and which were available to any appropriate 
agency who had the authority to seek them. His testimony was 
that the files that were returned were a complete duplicate set of 
the original files which he continued to have in his possession. 

Mr. Kennedy. That’s what he testified to, yes, sir. 

Mr. Ben-Veniste. I would yield back the balance of our time. 

Senator Bond. Thank you, Mr. Chairman. 

To pick up, Mr. Lindsey, you were certainly present there and in- 
volved in many different ways. I asked Mr. Kennedy several ques- 
tions about the files. Did you know at the time, or do you now 
know, how the Madison Guaranty files or the copies thereof left the 
Rose Law Firm and wound up in this Washington transfer to Mr. 
Kendall? Do you know how they got out? 

Mr. Lindsey. I do not know how they got out of the Rose Law 
Firm. I do know something about if they were among the files at 
the campaign, how they wound up with Mr. Hubbell, and I guess — 
I think I knew Mr. Hubbell had ultimately returned them to Mr. 
Kendall. And then I heard during the hearing 

Senator Bond. Excuse me? 

Mr. Lindsey. — I heard during the hearing about how Mr. Ken- 
dall sent them back to the Rose Law Firm, but I do not know how 
they went from — I did not — first, I did not know there were Madi- 
son files in there. I just knew that whatever information the cam- 
paign had went to Mr. Hubbell, who stored them for a while, who 
ultimately gave them to Mr. Kendall, who returned them to the 
Rose Law Firm. 

Senator Bond. Mr. Ben-Veniste had asked whether they were al- 
ways in the control of a Rose Law Firm partner. If they were — the 
files were at the campaign, were they in the control of a Rose Law 
Firm partner? 

Mr. Lindsey. Well, again, I don’t know exactly where these files 
were. If they were part of the files that were in Ms. Wright’s pos- 
session, I do not believe they all the time would have been in the 
control of a Rose Law Firm partner. 

Senator Bond. Mr. Hubbell, when he was in Washington in his 
position, was no longer a partner of the Rose Law Firm; correct? 
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Mr. Lindsey. Correct. At the point Mr. Hubbell picked up the 
files from Ms. Wright, if in fact these files were in that group, he 
was a partner in the Rose Firm but he subsequently withdrew. 

Senator Bond. Mr. Kennedy, as the COO, is it not clear that 
even though a person had been a partner of the law firm, that per- 
son once he is no longer a partner does not have a right to have 
copies of the files without the client’s permission; is that correct? 

Mr. Kennedy. Senator, I would not go so far as to say that. It 
would depend on the facts and circumstances. I want to stress, I’m 
not trying in any way, shape or form to quibble with you. But for 
example, as long as they’re — if — undertook a representation and 
the originals remained with the firm, it’s possible that it would be 
OK to take copies as long as originals remained with the firm. 

Senator Bond. I think you will find that’s not acceptable. We’re 
not going to argue that here, but I think that — I do not believe that 
that is permissible or acceptable. That is another — we won’t get 
into that. You’ve stated your views. 

Let me ask you about another area. Were you aware that, in 
February 1992, a summary of the billing records of Mrs. Clinton 
mysteriously now turned up in the White House? We have the 
summary page printed in February 1992, with other records. Were 
you aware at the time or of the circumstances of the printing-out 
of those records? 

Mr. Kennedy. No, sir, I was not. 

Senator Bond. Were you aware that these billing records had 
been delivered to somebody outside the Rose Law Firm? 

Mr. Kennedy. At the time, no, sir, I was not. And I don’t know 
if they ever have been. 

Senator Bond. Mr. Lindsey, were you aware of the printing of 
the summary of the billing records? 

Mr. Lindsey. No, sir. 

Senator Bond. Or do you know when or how they had been deliv- 
ered to someone outside the Rose Law Firm? 

Mr. Lindsey. No, sir. You said when or how, I would add or if. 

Senator Bond. So you don’t know that somehow they got to us 
mysteriously, and we are trying to track down that mystery. Some- 
thing happened. Maybe it was supernatural transmogrification, 
and that is unlikely but in this inquiry, nothing is impossible. 

Mr. Eggleston, you sat in on GAO interviews of the White House 
staff involved in Travelgate, did you not? 

Mr. Eggleston. Yes, sir. 

Senator Bond. Did you sit in on the interviews of the Office of 
Professional Review? 

Mr. EGGLESTON. When I said yes, sir, to the first one, I sat in 
on some interviews of GAO, probably most, and some interviews of 
OPR, probably most. I don’t know that I could tell you, Senator, 
that I sat in on all of them. 

Senator Bond. How about the FBI interviews? 

Mr. Eggleston. No. 

Senator Bond. You did not sit in on those. Were you present 
when Mr. Watkins was interviewed? 

Mr. EGGLESTON. I was present when — I remember Mr. Watkins 
being interviewed at the GAO. I do not remember specifically 
whether I was there when he was interviewed by the OPR but it’s 
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perfectly possible. I have read in the paper that he was interviewed 
by the FBI on April 10, 1993, or something around that time. I 
know I didn’t attend that, I was not at the White House yet. 

Senator Bond. Were you aware of the interviews — did you sit in 
on any of the interviews of Mr. Kennedy? 

Mr. Eggleston. I think I sat in on the — it is hard for me to re- 
member any specific individual I sat in on. I think I sat in on Mr. 
Kennedy’s GAO interview. 

Senator Bond. Mr. Nussbaum? 

Mr. Eggleston. He may have been — I just don’t remember. This 
process, Senator Bond, was already well underway by the time that 
I arrived at the White House. I came in mid-to-late September and 
the GAO interviews had already begun. I just don’t remember 
whether he had already been interviewed or not. 

Senator Bond. Did you see records of any of the interviews of 
those which you did not sit in? 

Mr. Eggleston. I don’t think so. 

Senator Bond. But you sat in on some, so you had a pretty good 
sense of what was being said? 

Mr. Eggleston. Yes. And more than some. I sat in on most, and 
possibly all. I just can’t quite say all because I’m not sure what 
happened and I haven’t gone back to look. 

Senator Bond. Mr. Foster, or — well, you would not have 

Mr. Eggleston. Mr. Foster was 

Senator Sarbanes. Mr. Chairman, is this with respect to 
Travelgate? 

Senator Bond. I am trying to establish what the basis of this — 
of these discussions and advice that Mr. Eggleston gave was. 

The Chairman. OK. Continue. 

Senator Sarbanes. Mr. Clinger is doing Travelgate and he is 
going to be doing it tomorrow, isn’t he? 

The Chairman. I think for limited purposes I am going to allow 
the Senator to continue. We are not getting into the whole area. 
We are getting into those matters that Mr. Eggleston may know 
about. 

Senator Bond. I will conclude this with just a couple of ques- 
tions, and I certainly don’t want to interfere with Mr. Clinger’s 
area. But Mr. Eggleston, so you did know what these people in the 
White House had said about Travelgate? 

Mr. Eggleston. If they said it in a GAO interview, it’s likely 
that I did. 

Senator Bond. You were not aware at the time of this now fa- 
mous Watkins’ memo, undated memo, stating his views on it? 

Mr. Eggleston. That’s correct. I learned about that in the news- 
paper last week, the week before. I’ve lost track of weeks. When- 
ever it appeared in the newspaper, that’s when I learned about it. 

Senator Bond. And did you draft Mrs. Clinton’s response to the 
GAO? 

Mr. Eggleston. Yes. 

Senator Bond. Did you discuss with her any of the information 
relating to what had been elicited in the aforementioned inter- 
views? 

Mr. Eggleston. I don’t really remember. I remember discussing 
with her the answers that she was going to give to the questions. 
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Senator Bond. So you were able to insure that her answers 
would be consistent with what was then known by the investiga- 
tors looking at the Travelgate affair prior to the time that she sub- 
mitted those written responses? 

Mr. Eggleston. I knew, because I’d sat in on most of the inter- 
views, what other people had said. Of course, this was not the first 
investigation. The White House Management Report had already 
done it. I got her answers by giving her the questions and asking 
her what the answers were to the questions. 

Senator Bond. But you knew everything — at that time you knew 
everything except what Mr. Watkins put in this now — this undated 
memo, which outlines his position, and the answers that Mrs. Clin- 
ton gave in that GAO response were consistent with what had been 
stated previously by other witnesses who testified in your presence 
before the GAO? 

Mr. Eggleston. Generally consistent. Even in his GAO inter- 
view, Mr. Watkins was, as I recall at least, more — sort of had a 
greater role for Mrs. Clinton than she recalled. In fact, I remember 
drafting the specific answer, because the GAO had posed a particu- 
lar question and had sort of excerpted from Mr. Watkins’ GAO 
interview, and I asked her about that and said — because they 
said — one of the questions was do you remember that, is that accu- 
rate, is Mr. Watkins accurately summarizing it. And she said Neil, 
I remember the circumstance of Mr. Watkins calling me, I was get- 
ting dressed for a function or the like. I just don’t remember it in 
this much detail, which is the answer that we put down. In fact, 
they were not even entirely consistent at the time but they were 
what her recollection was, as related to me, about the events. 

Senator Bond. Thank you very much, Mr. Eggleston. 

Thank you, Mr. Chairman. I appreciate your indulgence. 

And just to add a little more reading material, I look forward to 
reading the Anthony Lewis’ article that our Ranking Member pre- 
sented, and I would just offer The Wall Street Journal editorial of 
January 12, 1996, so that another view of editorial comments may 
also be included in the record. 

The Chairman. It will be included in the record. 

Senator Sarbanes. Mr. Chairman, while we’re at this, then, let’s 
put in Tom Oliphant’s column. 

The Chairman. Fine. Tom Oliphant’s column. 

Senator Bond. For each one they offer, I’m sure we can offer one, 
Mr. Chairman. 

The Chairman. Senator Sarbanes. 

The Minority has kindly consented to permit Mr. Chertoff to con- 
tinue so we could fulfill our line of questioning and hopefully con- 
clude this matter with these witnesses today at this time. 

Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Mr. Kennedy and Mr. Lindsey, I would like you to turn to the 
typed version of the notes of the November 5th meeting, which are 
at S 12535. 

Mr. Eggleston. Mr. Chertoff, I’m sorry to do this, but Mr. Bond 
asked me whether I sat in on any FBI interviews. I know I didn’t 
sit in on Mr. Watkins. I didn’t remember any others. I think I an- 
swered a blanket no, and I’m sitting here thinking to myself, I 
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don’t remember about other FBI but I know I didn’t sit in on Mr. 
Watkins. 

When I answered you, Senator Bond, I was thinking about the 
Watkins’ interview and I think I was interpreting your question as 
being a Watkins’ question. I did not sit in on the Watkins’ inter- 
view. I just really don’t remember about the others, but I didn’t 
want to sit here and leave that record what I think was probably 
slightly inaccurate. 

Senator Bond. But you did state, I recall that you did sit in on 
the Watkins’ GAO interview? 

Mr. EGGLESTON. Yes, I did, I did. But it was the issue — I think 
I blanketly told you that I hadn’t sat in on any FBI interviews. I 
don’t really remember about that. I’m certain I did not sit in on his 
FBI interview, Watkins’ FBI interview, particularly if it was Au- 
gust 10 because I wasn’t at the White House then. 

Senator Bond. Thank you, Mr. Eggleston. 

Mr. Chertoff. Mr. Kennedy, I want to direct your attention to 
where it says 1978, and I want you to follow along with me in read- 
ing this. It says — this is S 12535. 

Mr. Kennedy. Yes, sir, I’m there, Mr. Chertoff. 

Mr. Chertoff. It’s up on the board. It says, “AG plus HRC new 
lawyer at RLF.” What that means is Attorney General and Bill 
Clinton was then Attorney General; right? 

Mr. Kennedy. Yes, sir, that’s correct. 

Mr. Chertoff. And Hillary Rodham Clinton was a new lawyer 
at the Rose Law Firm; right? 

Mr. Kennedy. That’s correct. 

Mr. Chertoff. It goes on, “McDougal may have approached Clin- 
ton — few things that could do. Buy — subdivide — sell lots and get 
rich.” Is that a discussion of your understanding — and when I say 
“you,” I mean, all of you at the November 5th meeting — of the be- 
ginnings of the Whitewater Development investment? 

Mr. Kennedy. Mr. Chertoff, I believe that at this point in the 
November 5th meeting, Mr. Lyons is speaking now, and he has 
gone back to providing background, historical background. 

Mr. Chertoff. So this is Lyons giving you-all historical back- 
ground on the beginning of the Whitewater investment; right? Is 
that right, Mr. Kennedy? 

Mr. Kennedy. I believe that’s correct, Mr. Chertoff. 

Mr. Lindsey. I’m sorry, can I also respond? 

Mr. Chertoff. I’m still with Mr. Kennedy. 

Mr. Lindsey. OK, I’m sorry. 

Mr. Chertoff. Was Mr. Lyons someone that had conducted some 
examination or investigation for the campaign, and afterwards, on 
the beginnings of that investment? 

Mr. Kennedy. Mr. Chertoff, he had prepared — he had worked on 
Whitewater issues for the campaign. You put a tag in there, after 
the campaign. I don’t know about that. 

Mr. Chertoff. But during the campaign? 

Mr. Kennedy. That’s correct, Mr. Chertoff. 

Mr. Chertoff. You understood him to be knowledgeable about 
Whitewater as much as any of you sitting in the meeting; right? 

Mr. Kennedy. Well, without the qualifier, let’s just say he was 
knowledgeable. 
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Mr. Chertoff. At this point in the meeting, he was now present- 
ing his understanding of the facts to Mr. Kendall and to everybody 
else; right? 

Mr. Kennedy. I believe at this point he had started to talk, yes. 

Mr. CHERTOFF. So this portion that I have read says McDougal 
may have approached Clinton with some propositions of things that 
they could do' together from an investment standpoint, and they 
talked about buying, subdividing, selling lots, and getting rich. 
That related to the notion of buying the Whitewater property, sub- 
dividing and selling the lots off and making a lot of money; right? 

Mr. Kennedy. With the caveat, I want to focus on the word 
“may,” Mr. Chertoff. I believe what Mr. Lyons was saying at the 
time is this is how it may have happened. 

Mr. Chertoff. This is based upon his examination of the facts 
during the campaign? 

Mr. Kennedy. Let’s just say it was based on his knowledge, his 
understanding. 

Mr. Chertoff. The next line says, “No cash — 100 percent lever- 
age.” Now, 100 percent leverage, what does that mean? 

Mr. Kennedy. It means that you do something with borrowed 
money. 

Mr. Chertoff. It means you don’t put any money out of your 
own pocket into the investment, no cash, it means you get someone 
else to put up all of the money that is going to represent your stake 
in an investment; right? 

Mr. Kennedy. Well, it doesn’t necessarily mean that, Mr. 
Chertoff. It could mean the absence of cash, but you could have eq- 
uity coming from other sources. 

Mr. Chertoff. But what it means, when someone says no cash, 
100 percent leverage, what it means is that person is not putting 
any cash into the deal, they are going to borrow — of their own, they 
are going to borrow the money and get 100 percent leverage; right? 

Mr. Kennedy. Mr. Chertoff, I would like to continue to give you 
my answer, which is, I take it this way, there is — you’re almost 
completely right, but it is possible to use 100 percent leverage and 
still have equity in something but put no cash up. 

Mr. Chertoff. Yeah, and in that situation what that means is 
you get the stock but the money that’s used to invest to get you 
the stock is borrowed from somebody else; right? 

Mr. KENNEDY. It can mean that with the qualifier that I just put 
on it. 

Mr. Chertoff. In this case, when you wrote down, “No cash — 
100 percent leverage,” Mr. Lyons was telling you that his under- 
standing was that the Clintons had not put any cash into 
Whitewater; right, at the beginning in 1978? 

Mr. Kennedy. No, Mr. Chertoff. What these lines represent is 
Mr. Lyons saying this is how it may have happened. This group, 
this group of notes talks about, this may have been the pitch that 
McDougal made to the then-Governor. 

Mr. Chertoff. So it may have been the way it happened, that 
McDougal said in substance, look, we can buy these lots, we can 
subdivide them, we can get rich. You won’t put up any money. We 
will borrow all the money that reflects your part of the investment 
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and you’ll have 100 percent leverage. That’s what Mr. Lyons says 
is the way it may have been? 

Mr. Kennedy. Again, I want to stress the word “may.” He’s say- 
ing this may have been the pitch. 

Mr. CHERTOFF. You will agree with me that leverage is when you 
borrow the money or you use someone else’s money as opposed to 
your own investment, out of your own pocket? 

Mr. Kennedy. Generally so, yes. 

Mr. Chertoff. When Mr. Lyons was having this discussion, I 
mean you weren’t at this point just sitting around chewing the fat 
about what might have happened; you were getting this informa- 
tion out because it was necessary to give Mr. Kendall the facts sur- 
rounding the Whitewater investment so he could begin to represent 
the Clintons in this investigation; right? 

Mr. Kennedy. That’s correct, Mr. Chertoff. 

Mr. Chertoff. When Mr. Lyons said this is the way it may have 
been, did anybody ask well, have we checked to find out? 

Mr. Kennedy. Check with regard to what, Mr. Chertoff? 

Mr. Chertoff. Did someone say to Mr. Lyons, well, you are say- 
ing this may have been the pitch. Did anybody ask Mr. Lyons 
whether he had checked with the Clintons to see if, in fact, that 
was the pitch? 

Mr. Kennedy. No, sir, I don’t recall anybody posing that question 
to Mr. Lyons. 

Mr. Chertoff. Did anyone challenge Mr. Lyons’ account of the 
way it may have begun in 1978? 

Mr. Kennedy. I don’t believe anybody had reason to. 

Mr. Chertoff. So no one had reason to doubt that the initial 
pitch that was made to the Clintons by Mr. McDougal involved no 
cash, 100 percent leverage; right? 

Mr. Kennedy. Mr. Chertoff, you keep saying this as if it’s a mat- 
ter of fact, and your questions indicate that. I need to emphasize 
the word “may” in these notes. Mr. Lyons was not saying this is 
what happened. He says this is what may have happened. 

Mr. Chertoff. Wasn’t Mr. Lyons the person who in the cam- 
paign had the assignment of finding out what the facts were? 

Mr. Kennedy. I cannot tell you independently, in other words 
things that I know from my own personal involvement, exactly 
what his task was. Obviously, my understanding is that he was 
tasked to prepare a response on behalf of the campaign to the 
Whitewater issues that were swirling around in the 1992 Presi- 
dential campaign. I do not know exactly what the content of that 
assignment was. I’m sorry, I do not. 

Mr. Chertoff. But I mean, Mr. Lyons came for a purpose to give 
facts to the lawyer. Didn’t you think in this — when you were sitting 
in that meeting, that Mr. Lyons had, in the course of his investiga- 
tions, asked the Clintons how this got started? 

Mr. Kennedy. I have no idea, Mr. Chertoff. 

Mr. Chertoff. Did anyone say in the meeting — you’re telling us 
in the meeting that it may have — Mr. Lyons said well, it may have 
started this way. Did anyone at the meeting say well, did you ever 
check with the Clintons and find out what they remember? 

Mr. Kennedy. No, sir, nobody to my — to the absolute best of my 
memory, nobody posed such a question to Mr. Lyons. 


343 


Mr. Chertoff. In fact Mr. Lyons went on to describe, in the 
course of the meeting, the fact that the Clintons had borrowed the 
money from a bank to invest in their initial share of this White- 
water deal; right? 

Mr. Kennedy. Yes, sir, along with the McDougals. 

Mr. CHERTOFF. The Clintons had borrowed 100 percent; right? 

Mr. Kennedy. Mr. Chertoff, I believe that’s correct, but there 
are, as the notes reflect later on, there was, you know, some work 
done prior to the time they got into it. I don’t know if it was treat- 
ed back then as equity because of the site work that had been 
done. I just don’t know. 

Mr. Chertoff. But this discussion here in terms of what Mr. 
Lyons was saying to the assembled group was that the deal was 
supposed to be, may have been no cash, 100 percent leverage; is 
that right? 

Mr. Kennedy. What Mr. Lyons was saying is this may have been 
the pitch. 

Mr. CHERTOFF. And no one there had any contrary information 
here in November 1993, a year and a half after this matter was 
first raised in the press, no one sitting around the table there had 
any contrary information? 

Mr. Kennedy. I don’t know if anyone did or didn’t. There was no 
discussion. Mr. Lyons said this may have been how it got started. 
I didn’t consider it any big deal. 

Mr. CHERTOFF. You didn’t consider it a big deal that — whether 
or not the Clintons were able to borrow 100 percent of their initial 
investment in this project without having to put any money down 
or something like that? 

Mr. Kennedy. Again, I don’t know whether you have just made 
a correct assertion or not, I do not know, but we’re talking about 
a loan which, at this point in time, was 15 years old. 

Mr. Chertoff. I’m operating off of the notes. 

Mr. Kennedy. Yes, sir, I understand that, but you also asked me 
why I didn’t think it was a big deal. 

Mr. Chertoff. Let me go on further. The next page goes on to 
say, kind of the middle of the page, “HRC” 

Mr. Kennedy. Are we on 12536? 

Mr. Chertoff. Yes. 

The Chairman. Let me say this. We will make more progress if 
we can let him complete this. The rule also is either side can claim 
15 minutes when we’re down to two but I would rather not get into 
that. Let’s let Mr. Chertoff finish this line of questioning, and then 
of course, whatever time the Minority needs to make its point, we’ll 
be happy to make available. 

Mr. Chertoff. Now it says, “HRC” 

Senator Sarbanes. I just want to elucidate it, as we move along 
but if that’s how the Chairman wants to do it, we’ll have to come 
back and pick up on it again. But it seems to me in terms of trying 
to actually find out what occurred at this meeting, we ought to pur- 
sue this, but that’s all right. I’ll pick up on it as 

Mr. Chertoff. I’ll move to the next section. Is there other dis- 
cussion about the issue of 100 percent leverage that you remember 
having at this meeting, Mr. Kennedy? 
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Mr. Kennedy. I don’t recall any further discussion about the as- 
sertion that this is something that Mr. McDougal may have said 
to then-Governor Clinton. 

Senator Sarbanes. Since we have the other two people who were 
also at the meeting, why don’t we find out their view on this sub- 
ject matter? 

The Chairman. Because we’ve done pretty well, and this is not 
always easy, I’m going to ask that Mr. Chertoff continue to go 
through this, and then, Senator Sarbanes, any questions that you 
wish to address either to Mr. Kennedy for clarification, Mr. Lindsey 
or Mr. Eggleston, it will be absolutely appropriate. Not that it’s not 
appropriate to say well, look, we’re at 10 minutes, but again we’re 
down to 2. The rules provide for us to take up to 15 minutes when 
we have less than 5 members. 

Senator Sarbanes. I’m not going to argue the red light. The only 
point I was making is I take it Mr. Chertoff is moving to a different 
issue, and before we do that, I thought we ought to get from the 
other 2 people who were at the meeting their response to this same 
line of questioning with respect to this matter about which he’s 
been asking. 

The Chairman. He’s actually continuing the same issue, so why 
don’t we let him develop it and we will provide them all with ample 
opportunity to respond. 

Mr. Chertoff. You continue on to the next page and the meet- 
ing continues to discuss the course of this investment; right? And 
it goes, for example on the third line, “1979, WWDC formed.” That 
means that’s the date that Whitewater Development Corporation 
was formed as expressed in the meeting; right? 

Mr. Kennedy. That’s correct, Mr. Chertoff. 

Mr. Chertoff. Then it goes on to say, “Lot sales were slow — 44 
Lots. 230 Acres. HUD Interstate Land Sales Prospectus, Real Es- 
tate Slows Down. McDougal and Clinton advance and to service 
debt.” What did that mean? 

Mr. Kennedy. I think that’s one of my — on this particular — it’s 
not an ampersand. In the handwritten notes, it’s actually a dollar 
sign. “McDougal and Clinton advance dollars to service debt.” 

Mr. Chertoff. So at this point after the initial notion that we 
were going to invest and subdivide and get rich, it turns out real 
estate starts to go down and they have to start advancing money 
to service the debt because the sales of the lots aren’t generating 
enough income to pay the debt back that was borrowed; right? Is 
that correct? 

Mr. Kennedy. I believe that’s what happened, yes, Mr. Chertoff. 

Mr. Chertoff. It goes on to say, “1981: McDougal — put in more 
dollars in than ? year.” Who said that? Where did that come from, 
still Mr. Lyons? 

Mr. Kennedy. I believe again this is Mr. Lyons’ portion of the 
meeting, as it were, yes, sir. 

Mr. CHERTOFF. Then it goes, “W — buy a show home and put on 
one of the lots.” What is the W there? 

Mr. Kennedy. I think it is referring to Whitewater the corpora- 
tion. 


345 


Mr. Chertoff. But then it goes, “HRC — McDougal loan from 
MBT— will buy lot 13, 2.5 acres. Accelerate sales. McDougal also 
has a loan at Madison Bank.” What did that refer to? 

Mr. Kennedy. Well, it requires a little bit of background, Mr. 
Chertoff. As I know this Committee knows and it has been fairly 
widely reported, Mrs. Clinton bought from Whitewater the corpora- 
tion one of the lots, at which point a home was put on it to spur 
sales so it could serve as a demonstration home, and this is talking 
about that transaction. 

Mr. Chertoff. Now that lot was bought with a personal loan 
that she received; right? 

Mr. Kennedy. I believe that’s correct, Mr. Chertoff. 

Mr. Chertoff. Did that come from Madison Bank and Trust? 

Mr. Kennedy. I believe so, Mr. Chertoff, but I’m now speaking 
from sort of what I recall, the actual documents would tell you. 

Mr. Chertoff. And is that lot that she purchased, using a loan 
from a bank that she took out in her own name, was that lot 13? 

Mr. Kennedy. I believe that’s correct, Mr. Chertoff. 

Mr. Chertoff. Was there discussion in the meeting about why 
it was that Mrs. Clinton would have taken out a personal loan in 
order to set up a demonstration project for Whitewater Develop- 
ment and why she wouldn’t have insisted that the corporation be 
the one to take out the loan? 

Mr. Kennedy. Mr. Chertoff, I don’t recall any discussion along 
those lines. I mean again, Mr. Lyons is sort of reciting historical 
fact here. 

Mr. Chertoff. What is the reference to “McDougal also has a 
loan at Madison Bank” mean? 

Mr. Kennedy. I think Mr. Lyons said McDougal at the time also 
had a loan from Madison Bank. 

Mr. Chertoff. What was the significance of that? 

Mr. Kennedy. I think if you read on into the notes, the signifi- 
cance of it was that payments on Mrs. Clinton’s loan got screwed 
up, or misapplied, whatever the case was, and actually went to pay 
off a McDougal loan as opposed to her own. 

Mr. CHERTOFF. Your understanding is that there was, as you put 
it, a screwup at the bank and they misapplied the loan payments? 

Mr. Kennedy. I don’t know who did what, Mr. Chertoff, but I do 
know that, as the Lyon report indicated, and again as has been, I 
think, relatively widely reported, that the Clintons attempted to 
make a payment on this loan which was misapplied. 

Mr. Chertoff. I see Mr. Lindsey is chafing to get into the fray 
here, but I want to focus, if I may, attention, Mr. Lindsey, on what 
was said at the meeting. I understand there has been a lot of prep- 
aration to respond to these issues over a long period of time. But 
during the meeting, as displayed in the notes here, beginning 
where I began at 1978, what is your recollection about what was 
said about no cash, 100 percent leverage? 

Mr. Lindsey. Well, you kept referring that to the Clintons’ par- 
ticipation. I believe that refers to everybody’s participation. 

Mr. Chertoff. OK. 

Mr. Lindsey. There was — the property was bought for about 
$202,000. As you well know — it’s reflected in there — $182,000 was 
borrowed from Citizens Bank in Flippin and $20,000 was borrowed 
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from Union National Bank. So the entire project, not just the Clin- 
tons’ part but the McDougals’ part too, was leveraged. 

Mr. Chertoff. That’s fair. But McDougal came up according to 
these notes, again at the meeting, we’re talking about what was 
said at the meeting, and I take it you agree it was Mr. Lyons who 
is reporting here? 

Mr. Lindsey. Right. I believe at this point Mr. Lyons has taken 
over. I’ll note the “get rich,” according to the Stevens’ Report, the 
most — if everything had been absolutely perfect in terms of interest 
rates and everything else, the most the Clintons could have made 
on this entire project was around $47,500. 

Mr. Chertoff. I guess that means different things in different 
places. 

Mr. Lindsey. But again, I think it is important to know that 
again we are not talking about the Clintons being leveraged by the 
McDougals, we are talking about that the entire project was 
leveraged 

Mr. Chertoff. By the bank. 

Mr. Lindsey. By the bank, right. 

Mr. Chertoff. Let me stop you 

Mr. Lindsey. The other point is, if I may finish, is both the Clin- 
tons and McDougals were personally liable on those loans 

Mr. Chertoff. I understand. 

Mr. Lindsey. — so that the bank had the right to go against the 
Clintons, the McDougals, or both to get their money. So that in ef- 
fect the Clintons were $202,000 responsible for this project, not 
$101,000 or zero dollars. 

Mr. CHERTOFF. I don’t want to argue this with you. The point is 
to ask questions about what occurred at the meeting and I want 
to make sure we are correct on your recollection of the discussion 
at the meeting. And this is Mr. Lyons who is talking here; right? 
Is that 

Mr. Lindsey. Yes, it’s Mr. Lyons that’s talking. 

Mr. Chertoff. You have to answer questions. We are not 
dialoguing here. 

Mr. Lindsey. Yes. 

Mr. Chertoff. According to what Mr. Lyons said, Mr. Lindsey, 
am I correct that it was Mr. McDougal who came forward with the 
plan, and as you point out quite properly, for both the McDougals 
and the Clintons to leverage themselves 100 percent using the 
bank as the source of funds? 

Mr. Lindsey. Correct, but personally liable on all those loans. 

Mr. Chertoff. Then as we continue along, you will agree, will 
you not, that Mr. Lyons indicated that in 1979 the corporation was 
formed? 

Mr. Lindsey. That’s correct. If I may, just to make it clear, in 
the original, the loans and the property were taken out in the Clin- 
tons’ and McDougals’ name. There was no corporate structure. 

Mr. Chertoff. Right. And they were not required to put any 
money of their own into the project like a down payment? 

Mr. Lindsey. Well, they borrowed $20,000 from Union National 
Bank for the down payment. 

Mr. CHERTOFF. So they borrowed the down payment? 

Mr. Lindsey. Correct, both of them. 
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Mr. Chertoff. Unlike, for example, people who go to get a mort- 
gage, just to put it in simple terms, those of us who are refinancing 
or getting our houses, we go to the bank, the bank usually says you 
have to put X amount up as a down payment and you can't borrow 
it. In this case what was put up is the down payment at one bank 
was borrowed from a second bank. Is that what you’re telling us? 

Mr. Lindsey. That’s correct. In 1979, they formed a corporation 
and they transferred the property to the corporation. My under- 
standing is the debt was not transferred to the corporation, that 
they continued throughout up until 1991-92 to be personally liable 
on the unpaid balance of the debt. 

Mr. Chertoff. As Mr. Lyons indicated in the notes, the original 
idea and the hope here was that the revenues or the money being 
earned by selling the lots would be more than sufficient to pay off 
the debt; right? 

Mr. Lindsey. Correct. 

Mr. Chertoff. And if that worked out as it was planned, and 
as Mr. McDougal and the Clintons originally thought it would, this 
would be a deal in which, after having borrowed all the money to 
start up the project, the payment of the loan back would be covered 
by the proceeds of the sales, and in the end, they would have free 
and clear their profit? That was the idea; right? 

Mr. Lindsey. If everything — if they had sold all the lots from day 
one and if interest rates had stayed basically equal with respect to 
what they could charge and what the banks were charging them, 
yes, the Pillsbury Madison Report indicates that they would have 
probably made about $47,000 each, if all of that had occurred. 

Mr. Chertoff. Now again, Mr. Lindsey, I know you’re eager to 
get into discussing a whole lot of things, but we have to keep it to 
what’s being discussed here in November 1993 before there was a 
Pillsbury Report. 

Mr. Lindsey. But of course, the Pillsbury Madison Report con- 
firms the Lyons’ Report. 

The Chairman. Please, come on. Please. 

Mr. CHERTOFF. Mr. Lindsey, you’re an attorney and you under- 
stand the way the rules work. Now, I want to just go on. In 1981, 
it says Mr. Lyons indicated the McDougals had “put in more money 
than ? year.” What was that? 

Mr. Lindsey. I don’t know exactly what that is, but I think the 
record would reflect that by 1981 the Clintons had put up more 
money — excuse me, the McDougals had put more money into it 
than the Clintons had in terms of money to service the debt. 

Mr. Chertoff. And then finally down here, this reference that 
I asked Mr. Kennedy about, “HRC — McDougal loan from MBT,” is 
that the Madison Bank and Trust? 

Mr. Lindsey. My understanding is yes. 

Mr. Chertoff. “Will buy lot 13, 2.5 acres. Accelerate sales. 
McDougal also has a loan at Madison Bank.” Am I correct that that 
refers to Mrs. Clinton taking out a loan from Madison Bank and 
Trust or its successor bank in order to purchase lot 13? 

Mr. Lindsey. Yes. You made the point that that was a personal 
loan. I guess my only quibbling with that is that all the loans were 
personal loans, including the mortgage loan, including the Union 
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loan, including the refinancing of those loans. But yes, this was a 
personal loan as well. 

Mr. CHERTOFF. Let me stop you, Mr. Lindsey. The original loans 
that were taken out personally were taken out before the corpora- 
tion was formed; right? 

Mr. Lindsey. Correct. 

Mr. CHERTOFF. Is it your testimony that, after the corporation 
was formed in 1979, the corporation never took out loans? 

Mr. LINDSEY. I don’t know the answer to that. My sense is that 
if — good banking would say that this corporation, as highly lever- 
aged as it was, that you would at least — if you didn’t require the 
individuals to take the loan, you would at least require them to be 
guarantors of the loan, which would personally put them on the 
loan as well. 

So whether the corporation took it and Mrs. Clinton guaranteed 
that or whether Mrs. Clinton took it, I think is quibbling basically. 

Mr. CHERTOFF. Well, let me finish up with this because you say 
it’s quibbling, because that’s kind of what’s puzzling about this, 
and I want to ask you whether this was discussed at the meeting. 

If what you say is correct and it doesn’t make a difference, then 
obviously it’s generally better to be the guarantor on a loan rather 
than to be the first person who is principally liable, because the 
guarantor only pays if the corporation is not able to pay. 

So the question is this. Was there discussion at the meeting of 
a reason why Mrs. Clinton wouldn’t have insisted that the corpora- 
tion borrow the money for the demonstration lot, why she would 
have agreed to purchase the demonstration lot personally? And was 
there discussion about whether that had anything to do with the 
bank’s willingness to make any additional loans to Whitewater De- 
velopment in view of Mr. McDougal’s relationship with the bank? 

Mr. Lindsey. I do not remember that being a discussion at this 
meeting. 

Mr. CHERTOFF. Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Lindsey, I wanted to clear one thing up. 
The notion is quoted around here that the Clintons or, for that 
matter, the McDougals, undertook no burden, as it were, in obtain- 
ing the money with which to buy this land. As I understand it, they 
took out a personal loan and they were obligated on that personal 
loan; is that correct? 

Mr. Lindsey. Absolutely. For the full extent of the loan. 

Senator Sarbanes. In fact, in the Clinton’s instance — well, in ei- 
ther instance, I guess, it was not for half of the money used, but 
it was for the total loan. 

Mr. Lindsey. Correct. 

Senator Sarbanes. And for that they were obligated personally? 

Mr. Lindsey. Correct. 

Senator Sarbanes. So it was suggested earlier, well, it all came 
from the bank. It really came from the borrowers, from the bank 
since they had assumed the burden of repaying it for which I take 
it they were liable for any personal holdings they had, and in ef- 
fect, personally liable in the sense of having to meet the obligation. 
They failed to meet the obligation they would have defaulted on a 
personal liability; is that not correct? 
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Mr. Lindsey. That’s correct. And the bank could take the prop- 
erty and then go after the Clintons for any deficiency, and in fact, 
they made significant payments to the bank to service those loans, 
personally. 

Senator Sarbanes. Over the course of the subsequent period? 

Mr. Lindsey. That’s correct, yes, sir. 

Mr. Ben-Veniste. So that the notion of it being highly leveraged 
is only in the first instance, there is no cash out-of-pocket, because 
all the money is borrowed; correct? 

Mr. Lindsey. Correct. 

Mr. Ben-Veniste. So that if I get a bank to lend me $50,000 to 
buy a little cabin cruiser, and I am such a good sailor that I don’t 
take out any insurance on it, and I go out in a storm, and the boat 
sinks, then even though I have fully leveraged that boat, the bank 
isn’t going to be satisfied with my story about a big storm coming 
up. They are going to come after me to get their $50,000 back. 

Mr. Lindsey. Absolutely. 

Mr. Ben-Veniste. They will put a lien on my house or do what- 
ever else they can to get their $50,000, as they should. And in this 
case, the Clintons were liable not only for half the project, but for 
the full amount that was borrowed, if I understand your testimony. 

Mr. LINDSEY. In the end the Clintons turned out to be a better 
risk for the bank than the McDougals so if the bank had come after 
anyone — had to come after anyone they would have come after the 
Clintons, in my judgment. 

Mr. Ben-Veniste. Now the loans that were made by the bank 
were not made by Madison Guaranty Bank? 

Mr. Lindsey. No, sir. The Clintons had at no time a loan from 
the Madison Guaranty Savings & Loan. 

Mr. Ben-Veniste. OK, and so the money that was borrowed from 
the other banks was the Clintons’ obligation to repay and they did, 
in fact, make payments on those loans? 

Mr. Lindsey. Correct, in fact Mrs. Clinton repurchased this lot 
13, because she had the underlying responsibility for it, and the 
way to protect her interests and her assets was to repurchase that 
property and try to resell it herself in order to get something out 
of the sale so that she would not have to pay the $30,000 borrowed 
from Madison personally. 

Mr. Ben-Veniste. I want to turn to Mr. Eggleston for a moment, 
and address some questions that have been raised here today that 
don’t officially involve our jurisdiction but involve this Travelgate 
matter. But since we’ve opened the doors some little bit on this, it 
is my understanding that the House Committee has released an 
FBI report of an interview of Mr. Watkins by two special agents 
of the FBI on August 10, 1993, which we don’t have because we 
don’t have jurisdiction over the Travel Office matter. But according 
to The Washington Post report of that release, this interview is in 
substance a mirror image of the substance of what is in Mr. Wat- 
kins’ memorandum, draft memorandum that has recently been dis- 
covered. Is that your understanding, Mr. Eggleston? 

Mr. Eggleston. I too, sir, have not seen the FBI report, but from 
reading the press reports of it that is my understanding. 

Mr. Ben-Veniste. So that what I regard as the big ticket item 
here, whether or not Mr. Watkins agrees in his recollection with 
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Mrs. Clinton's recollection, or Mr. Watkins' interpretation of what 
occurred is different than Mrs. Clinton’s interpretation of what oc- 
curred, the simple fact is that nobody told Mr. Watkins what to say 
to the FBI; he told the FBI, so far as you know, what occurred to 
the best of his recollection. 

Mr. Eggleston. That was my understanding. I believe that Mr. 
Watkins was represented by counsel throughout this time period. 
And I did not have any extended dealings with him in preparation 
for any of this stuff. He had a counsel and his counsel did whatever 
he did. 

Mr. Ben-Veniste. So that the important issue and it may be sug- 
gested by the prefatory language in Mr. Watkins' memorandum 
where he said he had been very protective and so forth and delib- 
erately vague and I assume, Congressman Klinger and others will 
question about that, but in fact, he was direct and apparently gave 
the FBI his recollection as best he recalled it without being influ- 
enced by anybody. Nobody, to the best of your knowledge, at- 
tempted to influence Mr. Watkins; did they? 

Mr. Eggleston. No one to the best of my knowledge, sir. 

Mr. Ben-Veniste. Did you have a conversation with Mr. Watkins 
to say go easy on Mrs. Clinton? 

Mr. Eggleston. No. I mean, as I say, he was represented by 
counsel and I wouldn't — I wouldn’t say that. 

Mr. Ben-Veniste. Did Mr. Watkins or anyone else tell you that 
Mr. Watkins had been importuned by anyone to shade the facts in 
his recitation of these events to the FBI? 

Mr. Eggleston. I — no. No, not that I was ever told. 

The Chairman. I am just going to take a couple of minutes if I 
might. Mr. Kennedy, you were the managing partner 1985, 1986, 
1987, 1988? 

Mr. Kennedy. No, sir, not in 1985. 

The Chairman. When were you the managing partner? 

Mr. Kennedy. I think I became managing partner — don't hold 
me to this, Mr. Chairman — middle of 1986, late 1986. 

The Chairman. Let me ask you this. You weren’t aware of the 
fact — you were a partner and you became managing partner — that 
the Clintons had a relationship with the McDougals in Whitewater, 
were you, when your firm the Rose Law Firm came to represent 
Madison, were you? 

Mr. Kennedy. No, sir, I don't think I knew that at the time, no. 

The Chairman. Shouldn't you have been advised, the partners 
have been advised of that? Isn’t that a general policy? 

Mr. Kennedy. Well, with all due respect, Mr. Chairman, we may 
have then — I don't, I don’t recall it. We have been advised on some 
basis. 

The Chairman. You weren’t advised? 

Mr. KENNEDY. I don’t recall being advised. 

The Chairman. When did you come to know that? Didn’t you say 
you came to know that sometime in 1992? 

Mr. Kennedy. I came to know that, I believe, for a fact in 1991. 

The Chairman. Now let me ask you this: There has been a lot 
said — and I want to ask if we give him this document, bring it 
down there, please — about who did and who didn’t bring in the 
business, as it related to the Madison bank, and the representation 
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of the Rose Law Firm. I gave you a document and I highlighted, 
it says, “RTC, Resolution Trust Corporation, Office of Inspector 
General.” Do you have that? 

Mr. Kennedy. Yes, it was just handed to me. Yes, sir. 

The Chairman. I call your attention to the third paragraph. 
Now, you want to read that? This is Latham’s interview with the 
Federal investigators. Do you know who Latham is? 

Mr. Kennedy. I do from testimony, yes, sir. 

The Chairman. All right. He worked at the bank and he was the 
fellow who your associate and now partner, former partner, had 
some interaction with, Mr. Massey. Read that out loud. 

Mr. Kennedy. What? Do you want me to read 

The Chairman. “Latham said.” 

Mr. KENNEDY. Yes sir. Do you want me to read just the high- 
lighted portion or the entire paragraph? 

The Chairman. Just that 

Mr. Kennedy. Highlighted portion. 

Senator Sarbanes. Read it all. 

Mr. Kennedy. Yes, sir. 

Latham said at one time, date not recalled, James McDougal suggested that 
Madison Guaranty use Rose for some of the legal work at the institution. Latham 
said that, “McDougal had friends over there, he suggested we use them.” Latham 
said when asked who the friends were that it was Hillary Rodham Clinton and 
others. 

The Chairman. You can go on and read the other because Sen- 
ator Sarbanes asked you to read the rest. 

Mr. Kennedy. I’m sorry. 

The Chairman. Go ahead. 

Mr. Kennedy. OK. 

Massey said he was also familiar with the Rose attorney, Richard Massey, with 
whom he had attended college at the University of Central Arkansas. Latham said 
he did not specifically recall the manner by which Rose was paid but knew that at 
some point the firm was on retainer which he heard was $2,000 per month. Latham 
said he did not know who the billing attorney at Rose was. 

Senator Sarbanes. Could he read the next paragraph. That's the 
one that gives the complete picture. 

The Chairman. Do you want to read the next paragraph, please? 

Mr. Kennedy. Yes, sir. 

Latham said he recalled Rose working on only one matter for Madison Guaranty. 
He said that the issue Rose worked on concerned a broker-dealer operation that was 
purchased by Madison. He said that he recalled that Rose worked either on the ac- 
quisition of the broker-dealer operation, or on legal aspects of the acquisition after 
it had been done. Latham said that Massey worked on the matter because he had 
specifically asked for him to do so. Latham could not recall any specifics of what 
the services performed by Rose in the matter were, except that he did recall one 
occasion when he and Massey met with Beverly Bassett of the Arkansas Securities 
Department. He could not recall details of that meeting. 

The Chairman. Now, I am going to refer you, particularly, to 
that section about how the business came in. And that goes back 
up to the first paragraph, second sentence. 

Latham said that, “McDougal had friends over there, he suggested we use them.” 
Latham said when asked who the friends were that it was HUlary Rodham Clinton 
and others. 

Do you have any reason to believe there was any other reason, 
I mean, why would Hillary Rodham Clinton be the billing partner 
if she did not generally do securities work? Wouldn’t it make sense 


352 


then and comport with what Mr. Latham said, that it was indeed 
“McDougal said,” McDougal is saying this to Latham, McDougal 
was the owner of the bank, that the reason the Rose Law Firm was 
rehired was because of the Clintons? Who turns out to be the bill- 
ing partner, Mrs. Clinton? Why would she be the billing partner if 
she didn’t bring the business in and if this was not her usual area 
in terms of securities? 

I am asking as the — you became the managing partner during a 
period of this — wouldn’t that comport with why she was the billing 
attorney? 

Mr. KENNEDY. Mr. Chairman, with all due respect, it is late in 
the day. Can you repeat the question? I am a little bit confused 
about what you are asking. 

The Chairman. If indeed Mrs. Clinton was the principal reason 
for bringing the business in, wouldn’t it make sense that she would 
be the billing attorney? Senior attorney? 

Mr. Kennedy. It certainly could be the case. 

The Chairman. Let me ask one step further then. Would it make 
sense if she had nothing do with this business that a young associ- 
ate would ask a litigating partner to handle this as opposed to peo- 
ple in the section that he worked with in the securities division? 

Mr. Kennedy. Mr. Chairman, I have no independent — I don’t 
know. 

The Chairman. I understand you don’t know. 

Mr. Kennedy. I don’t know. 

The Chairman. I am talking about the practice of the firm. 

Mr. Kennedy. That’s what I am trying to get to. I don’t know 
the specifics of what went on, I don’t know what Mr. Latham did, 
what Mr. Massey did, or even at this time what Mrs. Clinton did. 

The Chairman. We know Mr. Massey did a lot of work on this 
and we know Mrs. Clinton did some work as established by the 
bills and we know Mrs. Clinton was the billing partner; correct? 

Mr. Kennedy. That’s correct, sir. 

The Chairman. Wouldn’t that support this statement by Latham 
that McDougal had friends over there and he said that it was Hil- 
lary Rodham Clinton and that’s the reason the business came? 

Mr. Kennedy. Well 

The Chairman. Wouldn’t that explain why she became the bill- 
ing attorney? 

Mr. Kennedy. It could be, Mr. Chairman, that that is the case. 
It could also be that Rick brought the business in, and McDougal 
found out about it and called over and said Hillary, would you 
watch over this for me. 

The Chairman. Did you know that this young associate brought 
the business in? Were you advised of that back in 1986 or 1985? 

Mr. Kennedy. The short answer is no, Mr. Chairman. I don’t 
know how the business came in. 

The Chairman. All right. Mr. Chertoff. 

Mr. Chertoff. I just have one last area I want to ask you about, 
very briefly. This is back where we started with, “Vacuum Rose 
Law files.” The reference to “Documents never go out,” and your 
typed version says, “quietly,” I just want to be clear on this. You 
typed up a transcription of your handwritten notes for your lawyer. 

Mr. Kennedy. That’s correct. 
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Mr. Chertoff. And I assume you tried to be as accurate as rea- 
sonably possible for your lawyer? 

Mr. Kennedy. Mr. Chertoff, as I have testified, I did it on a very 
quick and dirty basis. I never dreamed I would be typing notes for 
posterity. 

Mr. Chertoff. You still wanted to be as accurate as you reason- 
ably could. There is no percentage, Mr. Kennedy, in trying to fool 
your own lawyer, is there? 

Mr. Kennedy. Mr. Chertoff, certainly I wasn’t trying to fool my 
own lawyer, but as the typed transcription indicates, I did not do 
a perfect job. I am here testifying in front of you, it was quick, it 
was dirty, it was done in a hurry simply to help them read my 
handwriting. 

Mr. Chertoff. The word you typed was “quietly.” 

Mr. KENNEDY. That is correct, with a question mark in paren- 
theses afterward. 

Mr. Chertoff. When was it you picked up the magnifying glass 
and it became “Documents never go out quality”? 

Mr. Kennedy. When this became an issue of some significance. 

Mr. Chertoff. Now with respect to the Rose Law files so we are 
not confused, you were asked some questions about Mr. Massey’s 
personal files, which he made a copy of, gave to Mr. Foster, they 
kind of made a round robin, they were in Mr. Hubbell’s basement 
for awhile, they made their way to Mr. Kendall and they came back 
to the firm, and Mr. Massey checked and he got back everything 
he gave to Mr. Foster. But there were other files relating to work 
done on Madison, including IDC, also known as Castle Grande, and 
those were located in other areas of the firm; isn’t that correct, Mr. 
Kennedy? 

Mr. Kennedy. That’s what I have been told, Mr. Chertoff. 

Mr. Chertoff. When Mr. Foster, in 1992, was looking to collect 
records, he, in fact, came to you to help him expedite getting the 
records; right? 

Mr. Kennedy. He wanted me to help speed retrieval of the rec- 
ords from remote storage. 

Mr. Chertoff. So you, in fact, directed the people who handled 
remote storage to help him get records out of remote storage. 

Mr. Kennedy. Promptly. 

Mr. Chertoff. You don’t know what he got? 

Mr. Kennedy. No, sir, I don’t. 

Mr. Chertoff. You don’t know what he did with it? 

Mr. Kennedy. No, sir, I do not. 

Mr. Chertoff. Let me ask you finally about the issue of billing 
printouts, time printouts. Have you seen those printouts that were 
released within the last week from the White House? 

Mr. Kennedy. Yes, I have seen them. 

Mr. CHERTOFF. We are given to understand that what the White 
House released were copies of printouts with Mr. Foster’s hand- 
writing on them. I take it you’re familiar with that type of printout 
as a document produced by the law firm? 

Mr. Kennedy. That’s correct, Mr. Chertoff. 

Mr. Chertoff. I guess we have now accounted for one copy of 
the printout, a Xerox of the printout which has handwriting on it. 
But the question I have for you, Mr. Kennedy, is, where is the 
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original of that and why was it not possible for the law firm to 
produce to this Committee until this year its copy of any such 
records? 

Mr. Kennedy. Mr. Chertoff, I don’t know why with specificity or 
of things that I know or have dealt with. It is entirely likely, how- 
ever, that the original of that printout was destroyed in the normal 
course along with the firm’s document destruction policy. 

Mr. Chertoff. What is the normal course of destroying printouts 
like that? How long after the fact of the bills would they be de- 
stroyed? 

Mr. Kennedy. Approximately 3 years. 

Mr. Chertoff. So if that’s correct, then these bills or these print- 
outs would have been destroyed sometime between 1988 and 1989, 
3 years after 1985 and 1986? 

Mr. Kennedy. That’s correct. 

Mr. Chertoff. But we know that at least a copy of these bills 
existed in 1992, when Mr. Hubbell spoke to Ms. Thomases and a 
copy made their way over to the White House. Is it your testimony 
that it is the normal practice to let a copy of the firm’s billing 
records leave — let the only copy of the firm’s billing records leave 
the firm? 

Mr. Kennedy. Mr. Chertoff 

Mr. Chertoff. When you were managing partner? 

Mr. Kennedy. Well, you need to draw a distinction now. In this 
day and age you’ve got hard copies and electronic copies. So. 

Mr. Chertoff. Do you have electronic copies at the firm of these 
records? 

Mr. Kennedy. I cannot — you all are going to talk to Mr. Clark. 
Mr. Clark is up to speed on these matters as to what the firm does 
and doesn’t have at this point in time. But — the point is that — oh, 
one second. 

[Witness conferred with counsel.] 

What I am trying to get to is that the original, the hard copy, 
could have been destroyed in the normal course. 

Mr. Chertoff. Could not have been destroyed in the normal 
course? Anything could have happened? 

Mr. Kennedy. That’s correct. That’s correct. 

Mr. Chertoff. But the bottom line was when the firm had to 
produce documents to the RTC or to the Senate, they were not able 
to produce the printout. And the only copy that has come to light 
is the copy somewhere in the White House, and that’s a fact. 

Mr. KENNEDY. Mr. Chertoff, that’s my understanding. 

Mr. Chertoff. My question to you is this: From the time period 
you were managing partner, was it considered remotely acceptable 
conduct at the law firm to remove the only copy of the firm’s pri- 
vate and confidential client billing records outside of the custody 
and control of the firm? 

Mr. Kennedy. As a general matter, no, sir. 

Mr. Chertoff. That would be highly inappropriate, right? 

Mr. Kennedy. Yes, sir. 

Mr. Chertoff. And in fact, it would pretty much outrage you, 
wouldn’t it? 

Mr. Kennedy. I wouldn’t like it, Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 
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The Chairman. Senator Sarbanes. 

Senator SARBANES. Now as I understand it, Mr. Kennedy, it is 
your testimony that this language which so much was made about 
when these notes were first provided, “Vacuum” and then a blank 
and then “Rose Law files,” and the assertion was made in a very 
public way that this showed that this was a verb that you were — 
instructions were being given vacuum the Rose Law files. 

Now as I understand your testimony, what transpired was a re- 
port that there existed a vacuum in the Rose Law Firm files with 
respect to some of these matters; is that correct? 

Mr. Kennedy. Well, my testimony is a little broader than that, 
Senator Sarbanes. It is basically that anybody trying to deal with 
Whitewater in this case — let me be sure that we are clear. I am 
not talking about Madison, I am talking about Whitewater, the cor- 
poration, Whitewater, the real estate development, there was an 
information vacuum, the records were incomplete. They were a 
shambles. And so that’s what the vacuum talks about. 

Senator Sarbanes. Mr. Lindsey and Mr. Eggleston, is that your 
impression of what the conversation was about at that meeting? 

Mr. Lindsey. Senator, I remember there was a conversation that 
the records were not very good. And I don’t remember the word 
“vacuum” ever being used, but I do remember a conversation about 
that the records were not good and that you could not reconstruct 
a lot of this. And if you remember, you may not remember the 
Lyons’ Report, as a caveat puts in there, that they were hampered 
in their reconstruction because the records were not very good. 

Senator Sarbanes. Mr. Eggleston. 

Mr. EGGLESTON. Senator, that is essentially my recollection. I 
don’t remember the word “vacuum” being used at all or not being 
used. I remember Mr. Kennedy talked about having tried to look 
into the Whitewater issue in 1991 or so and couldn’t find records. 
I remember him talking about that at the meeting. I don’t specifi- 
cally remember the word “vacuum” being used. 

Senator Sarbanes. Let me ask each of you, were any instructions 
or directions or tasking given that you would regard as improper? 
And in particular, was any tasking given that you should use Gov- 
ernment positions to obtain confidential information and then pro- 
vide that to Mr. Kendall? 

Mr. Eggleston. No, sir. 

Senator Sarbanes. Mr. Lindsey. 

Mr. Lindsey. No, sir. But let me answer it a little bit. Both Mr. 
Eggleston and Mr. Kennedy indicated that at no time did anyone 
imply, state, suggest that any documents be hidden, altered, de- 
stroyed. I would simply agree with that, that at no point did any- 
one at that meeting suggest that. At no point did anyone suggest 
that anybody should use their relationship with any agency or— in 
the Government to get any information. And, in fact, I have never 
spoken to anyone at any Federal agency with respect to the sub- 
stance of any of these matters other than the instance that this 
Committee knows about related to the RTC/White House contact 
issue that you had hearings about over a year ago. 

Mr. Kennedy. My answer is no, Senator Sarbanes. 

Mr. Ben-Veniste. Let me ask you this. Obviously we had Mr. 
Clark here the other day who could have provided some insight on 
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the document destruction policy, but why don’t you tell us in gen- 
eral what a document destruction policy is. 

Mr. Kennedy. Mr. Ben-Veniste, most law firms, as I suppose the 
lawyers in the room know, in some form or fashion have a policy 
or a procedure whereby after files reach a certain age, or reach a 
certain level of staleness, they are destroyed, or possibly micro- 
filmed or disposed of. It’s the nature of the beast, law firms gen- 
erate an enormous amount of paper and you have to do that. 

Mr. Ben-Veniste. Why do you have to do that? 

Mr. Kennedy. Well, I can speak to this firm, but I can speak to 
sort of law firms in general. In this firm we were simply running 
out of room in our remote storage. We simply did not have enough 
room to store all the paper. 

Mr. Ben-Veniste. Costs you money to do it? 

Mr. Kennedy. A lot. 

Mr. Ben-Veniste. If there is no reason to keep it, there is no 
point in spending the money; correct? 

Mr. Kennedy. That’s correct. 

Mr. Ben-Veniste. Now to go back to the files relating to Madi- 
son — you have talked about the files relating to Whitewater — files 
relating to Madison, was there some law in effect in 1985 in Arkan- 
sas about how long you needed to maintain files? 

Mr. Kennedy. No, sir, I don’t recall such a statute. 

Mr. Ben-Veniste. Was there some procedure mandated by the 
local bar? 

Mr. Kennedy. No, sir, I don’t recall such. 

Mr. Ben-Veniste. So this was left up to the individual law firms 
to act on the basis of prudence and need? 

Mr. Kennedy. That’s correct. 

Mr. Ben-Veniste. So at some point you determined at the Rose 
Law Firm that you ought to have a policy with regard to destroying 
files that were unnecessary? 

Mr. Kennedy. Mr. Ben-Veniste, I am going to give you a little 
bit of a long answer to your question. When I became Chief Operat- 
ing Officer, managing partner, in 1986, I discovered that: One, we 
were running out of room at remote storage; two, we had not been 
dealing effectively with document destruction, as a matter of firm 
policies or procedure. So I made it one of my priorities to get that 
process started and on track. And that’s one of the things I tried 
to do during my tenure as Chief Operating Officer. 

Mr. Ben-Veniste. What was the basic policy you came up with? 

Mr. Kennedy. The basic policy is with regard to client matters, 
we developed lists of the files that each attorney had at remote and 
we developed — those lists were delivered to the partners and the 
partners were asked to indicate which files should be destroyed, 
which files should be microfilmed and then destroyed, or which 
files or portions thereof should be retained in hard copy form. What 
I attempted to do was to get the partners and the lawyers, the sen- 
ior associates that might have client files open in remote storage, 
to deal with the proper destruction by designating files. 

Mr. Ben-Veniste. Now, lawyers, or some lawyers, tend to be 
pack rats. 

Mr. Kennedy. That’s true. 
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Mr. Ben-Veniste. In the case of Mr. Massey, he determined that 
he was going to keep his original files way beyond this policy of 3 
years. 

Mr. Kennedy. That’s correct. 

Mr. Ben-Veniste. So that we are fortuitous that we have, as a 
Committee, had an opportunity to review Mr. Massey’s files regard- 
ing the Madison representation, and for all of us to determine that 
there’s nothing untoward in those files, that Mr. Massey didn’t do 
anything wrong, the Rose Firm didn’t do anything wrong, and Mrs. 
Clinton didn’t do anything wrong in connection with the files that 
Mr. Massey maintained. 

Mr. Kennedy. That’s correct. 

Mr. Ben-Veniste. It might have been otherwise that those files 
could have been, and quite properly so, destroyed in the regular 
course of business. 

Mr. Kennedy. That is correct also, Mr. Ben-Veniste. 

Mr. Ben-Veniste. With respect to the time records, the docu- 
ments which have been produced most recently by the White 
House, it is fairly remarkable, wouldn’t you say, that those records, 
which are not essential records of the Rose Law Firm, have turned 
up? 

Mr. Kennedy. That is correct, Mr. Ben-Veniste. 

Mr. Ben-Veniste. Because, similarly, those documents could 
have been destroyed 8 or 9 years ago? 

Mr. Kennedy. That is correct. Ajnd I am going to ask your indul- 
gence. I will give you a little bit of background there as well. 

In the 1989-90 timeframe, we had an unfortunate occurrence. 
Our accounting supervisor passed away. We had a new accounting 
supervisor come in. She looked at the records and said that basi- 
cally we had a god-awful mess on our hands that we had too much 
junk. We had records from far too long. So again, as part of the 
document destruction program, I instructed her to go ahead and 
clean the accounting records of the firm up as well. 

In addition, in 1992, we went through a conversion of our ac- 
counting software system, from one — I beg the Committee’s indul- 
gence but you have to understand that this was a big deal — we 
changed from one accounting software package to another. And 
that conversion was something I was working on when I departed 
the firm, and as part of that process, we got rid of a lot of old ac- 
counting information. 

Mr. Ben-Veniste. So, that, if I understand your testimony, it is 
both remarkable and fortuitous because the billing records that 
have been produced allow us to go back in time, where people’s 
memories clearly could not be terribly reliable, and look at the time 
spent in excruciating detail to the 10th of an hour, and recorded 
by Rose lawyers in connection with the Madison representation. 

Mr. Kennedy. Mr. Ben-Veniste, it is amazing. It is remarkable 
in that these records could have been destroyed, absolutely, in the 
matter of course. 

Mr. Ben-Veniste. Let me ask a question about the material that 
the Chairman showed you earlier with respect to John Latham’s 
statement. Do you have that handy and could we put that back up? 

Mr. Kennedy. I do, Mr. Ben-Veniste. 
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Mr. Ben-Veniste. Directing your attention to the fourth para- 
graph. Mr. Latham said that, “The issue Rose worked on concerned 
a broker-dealer operation that was purchased by Madison. He said 
that he recalled that Rose worked either on the acquisition of the 
broker-dealer operation, or on legal aspects of the acquisition after 
it had been done.” The broker-dealer issue was not an issue of an 
acquisition, was it? 

Mr. Kennedy. I don't believe that it was, Mr. Ben-Veniste. As 
you know, I didn't work on the matter. I don’t know the ins and 
outs of it, but I don't believe it was an acquisition issue. It was, 
instead, a regulatory issue. 

Mr. Ben-Veniste. As to whether the Madison bank could be li- 
censed as a broker-dealer. 

Mr. Kennedy. That is correct. 

Mr. Ben-Veniste. So Mr. Latham's recollection of things when 
he gave his statements which was, in fact, July 16, 1995, that has 
been put forward here, is clearly erroneous in terms of what the 
actual project was. He has it blurred. 

Mr. Kennedy. That’s right. Based on what I understand Mr. 
Massey’s testimony to be, he has it blurred. 

Mr. Ben-Veniste. And with respect to the question of whether 
he recalled anyone from Rose working on the preferred stock offer- 
ing contemplated or proposed by Madison, he said he did not, going 
to the last paragraph on that page. 

Mr. Kennedy. That is correct. 

Mr. Ben-Veniste. Therefore, you know, that is all Mr. Massey 
worked on, this would be quite a blow to Mr. Massey’s ego, I guess, 
but Mr. Latham by this time had forgotten all about Mr. Massey. 

Mr. Kennedy. It seems that he had. 

Mr. Ben-Veniste. Now there was further testimony that Mr. 
Latham didn't have the authority to engage attorneys on behalf of 
the Madison Bank. We have the deposition of Stephen Cuffman, 
and Stephen Cuffman apparently was a member of the board of 
Madison, and an attorney, and I will simply read you from page 3 
of his deposition to Pillsbury Madison in connection with the so- 
called Stevens' Report to the RTC. It says: 

Question: Let’s start with your legal work. When was the first time you did any 
legal work for Madison? 

Answer: That’s how I came in contact with Madison I believe late 1983, early 
1984. In that timeframe I began to do work for Madison. 

Question: And how did it come to be? 

Answer: John Latham. I am not sure what his title was, but he became CEO with 
Madison. He was a friend and he and I worked together at the Public Service Com- 
mission. He began to refer work to me. Did progressively more over the next couple 
of years. 

So contrary to the reflected wisdom that we have been operating 
under for the last week, apparently Mr. Latham also forgot that he, 
in fact, had authority. So the issue that was put to you of how did 
this matter come to the Rose Law Firm that Mr. Massey worked 
on and Mrs. Clinton became billing partner of, seems to have been 
an effort by, as Mr. Massey testified, his ability to pitch Mr. 
Latham following Mr. Latham’s inquiry about technical matters re- 
garding securities law, a mention by him to Mr. Massey to Mrs. 
Clinton that he was doing this, and could she talk to Mr. 
McDougal. And lo and behold, the very matter that Mr. Massey has 
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pitched Mr. Latham on comes into the firm, as the first matter for 
Madison. 

Mr. Kennedy. That is correct, Mr. Ben-Veniste. I mean that is 
what it appears to be. 

Mr. Ben-Veniste. Is there anything untoward or improper or 
surprising that an enterprising young associate at the Rose Law 
Firm in 1985 would attempt to try to get business into the firm? 

Mr. Kennedy. He was absolutely encouraged to do so. 

Mr. Ben-Veniste. I have nothing further, thank you. 

The Chairman. I will not revisit that. I will spare everybody the 
pain of going over Mr. Massey’s testimony, but it certainly is incon- 
sistent with the summary that was completed. He would have re- 
called if he brought the client in, and he indicated that he had no 
recollection, and it is a ridiculous stretch. 

Now let me go over this for the last time because I find your in- 
terpretation, given what is contained in the notes submitted to us, 
difficult to understand. <r Vacuum Rose Law files.” We have no dis- 
pute that that’s what that says, “Vacuum, blank, Rose Law files.” 
Is that correct? 

Mr. Kennedy. Yes, sir, but they are not an integrated phrase. 

The Chairman. I understand, but this is what appears in your 
notes. Is that right? 

Mr. Kennedy. Do these words appear in my notes? Yes, they do, 
Mr. Chairman. 

The Chairman. As I read them? 

Mr. Kennedy. Not if you run them together as a single phrase, 
no, sir. 

The Chairman. In other words, you want me to continue then 
with Whitewater documents, or Whitewater DC? What is that, 
WWDC? 

Mr. Kennedy. Whitewater Development Corporation. 

The Chairman. Development Corporation documents, right? 

Mr. Kennedy. Right. 

The Chairman. Docs, documents? 

Mr. Kennedy. Docs, yes, sir. 

The Chairman. Does that stand for documents? 

Mr. Kennedy. It does. 

The Chairman. I thought you might have a new interpretation. 
That’s why I wanted to be sure. 

Mr. Kennedy. Sorry to disappoint you, Mr. Chairman. 

The Chairman. You don’t disappoint me, not at all. The next one 
is “subpoena,” right? 

Mr. Kennedy. Yes, sir. 

The Chairman. So, referring to the Rose Law files, vacuum, 
Whitewater documents, subpoena, your contention is that these 
files were, and you meant that they were incomplete, that they 
were not good. I am using words that you just used in the course 
of describing what you meant, that they were in a shambles; is that 
correct? 

Mr. Kennedy. The Whitewater documents? Yes, sir. 

The Chairman. Then why didn’t you say they were incomplete? 
You see, Mr. Kennedy, when you are summarizing, for you to say 
vacuum, why — incomplete, shambles, not good, now you suggest 
that at this point that the word “vacuum” should be taken in a to- 
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tally different context. There was a vacuum? No explanation. Then 
we go down to the second line. “Documents” underlined, under- 
lined, “never go out.” Why did you make that point? 

Mr. Kennedy. The phraseology is “never know go out,” Mr. 
Chairman. 

The Chairman. Why? 

Mr. Kennedy. Because there was a discussion about how the 
Whitewater documents — and again, we are not talking about Madi- 
son files — were delivered from the Rose Law Firm to the campaign. 

The Chairman. And then we say again it is not “quietly,” be- 
cause you see, if you gave the interpretation as first translated by 
yourself, that you typed “quietly,” you read this, very clearly, say- 
ing, “get them out quietly.” 

Mr. Kennedy. Mr. Chairman, there is a question mark in the 
hole, in other words, in parentheses outside the word quietly, is 
there not? Yes, there is. OK. And that was an indication by me to 
my counsel that I did not know what that word was. 

The Chairman. OK. “Vacuum Rose Law files,” “Whitewater docu- 
ments,” we are talking about those at this 1993 meeting; is that 
correct? 

Mr. Kennedy. We are talking about the Whitewater documents? 
Yes, sir. 

The Chairman. In other words, your interpretation now is that 
we are talking about those documents and this is in 1993, the docu- 
ments that exist are Whitewater documents; is that correct? 

Mr. Kennedy. Mr. Chairman, I don’t understand your question. 
Would you restate it, please? 

The Chairman. Yes. The notes were taken at the 1993 meeting? 

Mr. Kennedy. That’s correct. 

The Chairman. November 5; right? 

Mr. Kennedy. That’s correct. 

The Chairman. You are talking about the condition of these files; 
is that correct? 

Mr. Kennedy. The condition of the Whitewater document files, 
yes, sir. 

The Chairman. Yes. Well, there weren’t any Whitewater docu- 
ment files in the Rose Law Firm at that time, were there? 

Mr. Kennedy. In 1993? 

The Chairman. Yes. 

Mr. Kennedy. No, sir, I don’t believe so. 

The Chairman. So why would you put “Rose Law files”? There 
are none there. 

Mr. Kennedy. Mr. Chairman 

The Chairman. No. Wait a minute. You first tell me — let me ex- 
plain and then I will give you every opportunity to answer the 
question. 

If you are referring to incomplete Whitewater documents that 
you have in your possession, that the campaign has that are incom- 
plete, why do you refer to the Rose Law files when there are no 
Whitewater Rose Law files at this time? 

Mr. Kennedy. Mr. Chairman, those files existed at one time. The 
Whitewater files were Rose files when they were in my possession 
when I was performing legal work for Mrs. Clinton. And regardless 
of how you or anyone else want to 
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The Chairman. So you are reflecting — no, wait, this is important. 
Are you now saying that you were reflecting on a time when you 
saw those files? 

Mr. Kennedy. When you say “reflecting,” what are you talking 
about, Mr. Chairman? 

The Chairman. At this meeting, who talked about these files — 
you are taking notes now. Was this your observation? Whose obser- 
vation was this, “Vacuum Rose Law files, WWDC documents, sub- 
poena?” Was this 

Mr. Kennedy. As Mr. Eggleston testified, it was me talking. 

The Chairman. Did you talk at any other time during this meet- 
ing that you recall that's reflected in your notes? 

Mr. Kennedy. I believe so, yes. 

The Chairman. Yes. So you are talking now? 

Mr. Kennedy. Yes, sir. 

The Chairman. What did you say? Let me hear what you said. 

Mr. Kennedy. I said that we had an information vacuum, that 
we were dealing in a vacuum when you tried to deal with the sub- 
stantive corporate records of Whitewater, and I was trying to con- 
vey that to Mr. Kendall. 

The Chairman. Indeed, at that time, were there any Whitewater 
files in the law firm that you knew of? 

Mr. Kennedy. These documents I was referring to? No, sir. 

The Chairman. There weren't any there. 

Mr. Kennedy. There were at one time. 

The Chairman. But you are now talking in 1993 about docu- 
ments that were at the Rose Law Firm, right? 

Mr. Kennedy. Mr. Chairman 

The Chairman. If they weren't Rose Law files that encompass all 
of Madison, then they were files that talked about, and I am will- 
ing to concede, Whitewater, so they were Whitewater documents; 
is that right? 

Mr. Kennedy. Mr. Chairman, you keep trying to say that we are 
talking present tense. I was talking past tense. 

The Chairman. Well, then let me pin it down. 

Mr. Kennedy. By all means. 

The Chairman. When is the last time that you saw the White- 
water files at the Rose Law Firm? 

Mr. Kennedy. In 1992. 

The Chairman. When in 1992? 

Mr. Kennedy. February, I believe, would be the last time I saw 
them in 1992, but I don't remember specifically. 

The Chairman. So you saw them in February, Whitewater files, 
specifically? 

Mr. Kennedy. Yes, sir. 

The Chairman. How did you happen to see them? 

Mr. Kennedy. I had them in my possession. 

The Chairman. What did you do with them, because they are 
missing from the firm now? 

Mr. Kennedy. Mr. Chairman, I had them in my possession in 
furtherance of legal work I was asked to do by Mrs. Clinton. 

As the Whitewater real estate — excuse me, Whitewater Real Es- 
tate Development became an issue in the campaign I was asked to 
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make them available to the campaign, which I did. And at some 
point they were physically delivered to the campaign in 1992. 

The Chairman. Now, we are making some progress. 

Mr. Kennedy. I testified about that previously, Mr. Chairman. 

The Chairman. Let me ask you about this. You saw them in 
1992, you were working on it, you were given these files. 

Mr. KENNEDY. I had these files in my possession in 1992. 

The CHAIRMAN. Who did you turn them over to? 

Mr. Kennedy. I made them available on at least one occasion, 
maybe a couple of others, to a lawyer associated with the campaign 
named Loretta Lynch. 

The Chairman. When you say you made them available and then 
at another time, will you explain, what do you mean by “made 
them available”? Did you make copies of them or did you turn them 
over physically? 

Mr. Kennedy. I did not do either one. 

The Chairman. Would you tell me what you did? 

[Witness conferred with counsel.] 

Mr. Kennedy. What I did is she came to the law firm, put her 
in a conference room. 

The Chairman. This is Loretta Lynch? 

Mr. Kennedy. Yes. 

The Chairman. Would this be about February? 

Mr. Kennedy. I believe so, Mr. Chairman, but I don’t know for 
a fact. 

The Chairman. Early February? 

Mr. Kennedy. Early, late February; sometime in February. 

The Chairman. That comports with some things we know. Let’s 
continue. What happened? 

Mr. Kennedy. Put her in a conference room, brought the files 
down, said Loretta, here they are. Left and let her do her job. 

The Chairman. Let her copy them? 

Mr. Kennedy. I can’t recall that she made copies at that point 
in time, but she may have. I can state with some degree of cer- 
tainty she did not copy all of them, no, sir. 

The Chairman. She may have copied some? 

Mr. Kennedy. She may have copied some. 

The Chairman. At some point, she was done with her work and 
she left the office. 

Mr. Kennedy. That day? Yes, sir. 

The Chairman. Well, I don’t know, maybe it took a day or two 
days. How long did it take? Do you recall? 

Mr. Kennedy. As I say, Mr. Chairman, I don’t recall if this was 
one time or several times. 

The Chairman. You mean 

Mr. Kennedy. She left the office and the files remained with me. 

The Chairman. I am not asking over — these are not trick ques- 
tions. I wanted to get to after Loretta Lynch came once or twice 
to review the files — you are not quite sure how many times, but 
she reviewed them — she left them in your possession; correct? 

Mr. Kennedy. Correct. 

The Chairman. What did you do with them then? 

Mr. Kennedy. Held on to them. 

The Chairman. Well, you held on to them all through 1992? 
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Mr. Kennedy. No, sir, I did not. 

The Chairman. Did there come a point in time when you gave 
them to someone else? 

Mr. Kennedy. No, sir. That did not. I will go on and give you 
the explanation so you won’t have to ask follow-up questions. In — 
sometime in 1992, either February or March, I went away on a 
trip. My family came with me. I came back on a Sunday. There was 
a message on my answering machine from Mrs. Clinton from the 
night before, a Saturday. The message was that she was trying to 
get in touch with me because the Whitewater documents that I had 
in my possession needed to go to the campaign. She asked me to 
call as soon as I got the message. I immediately tried to get in 
touch with her. I could not. She was gone somewhere on the cam- 
paign trail. When I came to the firm the next day, Sue Cathey- 
Jones came to me and told me a story. 

The Chairman. Who is Sue Cathey-Jones? 

Mr. Kennedy. She was a paralegal that was assisting me in the 
representation of the Clintons. The story was this 

The Chairman. And this is — around February, sometime? 

Mr. Kennedy. February or March 1992. 

The Chairman. OK. 

Mr. Kennedy. She said that she had received a similar phone 
call from someone, I don’t remember if it was from Mrs. Clinton or 
somebody else on Mrs. Clinton’s staff, I do not know the answer to 
that. But she had received a similar phone calling saying that the 
Whitewater document files needed to go to the campaign. 

She loaded up with her husband, came down to the firm to get 
the files and deliver them to the campaign. When she came they 
were gone. She, not knowing what else to do, then walked the ap- 
proximate block and a half from the law firm to the campaign 
headquarters and found that the files had previously been deliv- 
ered. But she did not know by who, and neither do I. 

The Chairman. You never pursued who delivered the files? 

Mr. Kennedy. Mr. Chairman, I didn’t have any reason to. They 
were at the campaign. That’s where they needed to be. 

The Chairman. Mr. Kennedy, I am not — you told — she knew ob- 
viously — Ms. Jones had worked on this matter so she knew where 
these files were? 

Mr. Kennedy. I don’t know if Mrs. Clinton knew. 

The Chairman. I don’t mean Mrs. Clinton. I am saying Ms. 
Jones, your assistant? 

Mr. Kennedy. Yes, absolutely. 

The Chairman. So I am just trying to establish that the files 
were in their normal place. Look, I think you have testified to this 
in depositions. 

Mr. Kennedy. That is correct, Mr. Chairman. 

The Chairman. This is the first that I’ve been apprised of this, 
and I do not fault you in any way, but I am trying to put together 
a picture. I think this is the first time that I have learned of the 
manner in which the Whitewater files left the possession of the of- 
fice and that’s what I am attempting to find out. 

Mr. Kennedy. Mr. Chairman, I will help you any way I can. I 
will answer any question you got, but I did testify to this in deposi- 
tion before this Committee on July 11. 
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The Chairman. Mr. Kennedy, I am in no way suggesting that 
you didn’t. I brought it out because I have been apprised of that. 
What I am attempting to do is to get the picture, get the facts, 
that’s it. And you see, again, it goes back to the question of what 
files, what documents. You see, the Whitewater documents, they 
are not at your firm anymore. They’re not there. 

Mr. Kennedy. That’s correct, Mr. Chairman. In 1993, they were 
not. In 1992, they had been. 

The Chairman. I understand. Aren’t we recapitulating every- 
thing? And you say, ‘"Vacuum” and “the Rose Law files.” I can un- 
derstand incomplete, shambles, no good, insufficient information, 
but then when I see “Vacuum Rose Law files, Whitewater docu- 
ments, subpoena,” and “Documents never know go out,” I have to 
come back to this situation where we heard testimony from your 
former associate and partner, Mr. Massey. And he, I think, in char- 
acterizing his testimony it would not be unfair to say that he was 
surprised and disappointed that the files were copied and given to 
the campaign. That was his — I am not talking about the White- 
water. I am talking about the files as it related to Madison, you 
see? That’s why, this comes up the Rose Law files, in connection 
with — leads some to say, well, yes, that’s true. And then those files 
disappear were it not for Mr. Massey’s retaining a copy and then 
the manner in which the billing records turned up in the White 
House, again with Mr. Foster’s notations, brings about a greater 
deal of confusion. What we’re trying to do is piece this together. 

Now sometimes it may be difficult for some, including the Chair- 
man, to put this all together. To the extent that we put people 
through all this painstaking and excruciating detail, it is because 
there are so many blanks. Some may result from the passage of 
time and normal occurrences. I don’t dispute that. Some may come 
by way of faulty memory, which is natural. Some may not come by 
those. We’re attempting to rectify the inconsistencies and put this 
picture together. It’s a job that we have to do. And sometimes it’s 
not a pleasant one, but I want to thank all of you gentlemen 

Senator Sarbanes. Mr. Chairman, I have a question. 

The Chairman. Certainly. But I would like to thank all of you 
for your participation today. Now, I’m going to yield to Senator Sar- 
banes for his questions and his observations. 

Senator Sarbanes. Mr. Kennedy, first do you have those notes? 
Can we put that exhibit back up on the machine? The one that was 
just there? 

Mr. Ben-Veniste. 535. 

Senator Sarbanes. Mr. Kennedy, I listened to the Chairman very 
carefully and he moved from Whitewater documents to Madison 
files, and I want to come back to Whitewater documents because 
I want to be very clear about this. Now, your reference here is to 
Whitewater documents; is that correct? 

Mr. Kennedy. That is correct. 

Senator Sarbanes. And not to Madison files? 

Mr. Kennedy. No, sir. 

Senator SARBANES. When you got the Whitewater documents, 
was there an information vacuum in those Whitewater documents? 

Mr. Kennedy. Absolutely, Mr. Chairman. 

Senator Sarbanes. And is that what you’re referring to here? 
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Mr. Kennedy. Yes, sir. 

Senator Sarbanes. So in the Rose Law files when you had the 
Whitewater documents there, there were missing — I think you said 
those files were a shambles or something? 

Mr. Kennedy. That is correct. Senator Sarbanes. 

Senator Sarbanes. All of the questions the Chairman put to you 
were put to you in depositions both back in the summer and again 
yesterday, were they not? 

Mr. Kennedy. That is correct. 

Senator Sarbanes. This is not new material. This is all material 
which the Committee has heretofore received from you. Correct? 

Mr. KENNEDY. That’s correct, Senator Sarbanes. 

Senator SARBANES. Now on the Whitewater documents, who was 
your client in dealing with those Whitewater documents? 

Mr. Kennedy. Mrs. Clinton. 

Senator Sarbanes. So she was a client? 

Mr. Kennedy. Yes, sir. 

Senator Sarbanes. And under all the theories that have been ad- 
vanced here today, she was entitled to those documents; correct? 

Mr. Kennedy. Yes, sir, she could tell me what to do with them. 

Senator Sarbanes. I gather she sought them because a lot of 
questions were being raised to the campaign and she wanted to get 
them to the campaign so they would be in a position to answer 
those questions; is that correct? 

Mr. Kennedy. That’s my understanding, Senator. 

Senator SARBANES. Now, I take it that the “never know go out” 
there refers to the thing you just recounted about how did the doc- 
uments that were there when you went on vacation then move out 
of the firm; is that correct? 

Mr. Kennedy. To this day, I do not know, to this day, how the 
files got from the Rose Law Firm to the campaign. I don’t know the 
answer to that. 

Senator Sarbanes. But in any event, if Mrs. Clinton wanted 
them to go to the campaign, that’s where they should have gone. 
She’s entitled to direct those files to wherever she chose to direct 
them. Is that not the case? 

Mr. Kennedy. Absolutely, Senator Sarbanes. 

Senator Sarbanes. All right. 

The Chairman. Again, let me go to the point that Senator Sar- 
banes mentioned because there is confusion here. Look at that un- 
derline, the second, where it says, “Documents.” You’re referring to 
the Whitewater documents there? 

Mr. Kennedy. Yes, sir. 

The Chairman. “Never know go out.” Huh? Now what did you 
mean by that? 

Mr. Kennedy. Exactly what I testified about. 

The Chairman. Tell me. 

Mr. Kennedy. Sir? 

The Chairman. Tell me. 

Mr. Kennedy. I’ve done so. I’ll do it again. 

The Chairman. Yes. 

Mr. Kennedy. No one knew how the documents had gone out 
from the Rose Law Firm to the campaign. 

The Chairman. But you knew they went to the campaign? 
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Mr. Kennedy. Yes, sir, I did. 

The Chairman. Wouldn’t you note that those documents were at 
the campaign at this meeting? 

Mr. Kennedy. Mr. Chairman 

The Chairman. I see “Rose Law files,” I see “vacuum,” then I 
see — “never know go out,” but they did go out, and you knew they 
went out at the direction of Mrs. Clinton. Isn’t that true? 

Mr. Kennedy. Mr. Chairman, I 

The Chairman. But you did know they went out at the direction 
of Mrs. Clinton? 

Mr. Kennedy. I know they arrived at the campaign. I do not 

The Chairman. And you knew that Mrs. Clinton asked for them? 

Mr. Kennedy. I know that Mrs. Clinton was seeking them, yes. 

The Chairman. OK. So that’s why I have difficulty understand- 
ing why you would put “never know go out.” If you said, “don’t 
know who sent them over.” But this says, “never know.” Never 
know, what do you mean? 

Mr. Kennedy. Mr. Chairman, if you take notes, the word “how” 
is missing from that phrase. You never know how they went out. 
I don’t know to this day how they went out. 

The Chairman. You didn’t say they went to the campaign. I 
mean, wouldn’t you say where those notes were? 

Mr. Kennedy. Mr. Chairman 

The Chairman. That is followed by “quality.” 

Mr. Kennedy. The quality of the files was horrendous. At this 
meeting I am certain that I told Mr. Kendall and the assembled 
group that they had gone to the campaign but I didn’t know how. 

The Chairman. There’s no reference there and there’s no refer- 
ence that Mrs. Clinton asked for them. Isn’t that unusual? 

Mr. Kennedy. No, sir. 

The Chairman. It wouldn’t be? 

Mr. Kennedy. No, sir. 

The Chairman. If the First Lady had requested that these files 
be sent over to the campaign and you have vivid recall that she 
called you and you were gone on vacation and Ms. Jones went to 
look for them but they weren’t there? 

Mr. Kennedy. Mr. Chairman, I was not trying to sort of recite 
in the notes this whole story. There was no need to. I wasn’t asked 
to. We were moving on. 

The Chairman. OK, I understand. 

Again, I want to thank the witnesses and I want to thank the 
Ranking Member for giving us the opportunity to explore in the 
depth what we thought necessary. 

We stand in recess until Thursday. 

[Whereupon, at 6:28 p.m., the hearing was adjourned.] 

[Appendix supplied for the record follow:] 
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-Jim Hamilton 
-Webb Hubbell 

— Blair, Jim 

-Loretta Lynch - Helped Reconstruct 

-Susan Thomases 
-Charles James 

-Jim Lyon has workpapers 

-Betsy wr ight/Hubbel 1 Docs 

-Return Docs to Dave Kendall 

Corporate P.coMs - Kot to KCOoueal »« >" 

IW ' "’S£“f.r C X rl “ J *”‘ 

public Docs : Recorded 

Loan Docs: . 

. , r^ikoff: Referrals inc.'-c* 

-Knowledge of referral - ce-- 
campaign checks 

-JTS'S?™ - pl “ 

-OavM-Mls * RTC * never goc press 9 ° Cd answerS 

Wp — campaign checks 

ww 

David Hale did make a S300. 000^ ^ £.1? 

Jim mod says purchase land m Pui a 
purchased in name o£_WW in 10/8 6 


Two months later - WOC to Croat sc 


Land Development 


company 

,. In ww because" Sam Huer - mista ke 

McD: told one press person that were losses 

hoping that gain would be offset 

••Clintons sigh over" SM raised HRC 

rejected it - xfor to So Land C«v Co 

Old not xfer the mtge 
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Ip sued ww because on the mtge 
$230,000 Heficioncy 
Post : 


fia. - wrap up wwoc by end of the year 
KcOougal - sold all the lots 

5/85 Ozark Air xaction 

24 Lots - $35, 000 
1979 Piper Seminole 

Plane sold - Madison Guaranty for S2S.000 

McDouga 1 took 025,000 as a Commission 

Plane sold to Seth Ward - WH father in law 
and then to Central Flying Service 

•♦-Trace through FAA in Oklahoma City - whose on 
the airplane 

•*- After did reconstruction 2/3, 1992 

Wrote Clinton letter - attached is accts rept 

-Pat McCarthy & Assoc. Denver, Colo 

♦■Add * 1 info - add’l schedule - add ' 1 problems 

Long Ver 

t-RLf - Madison Guaranty - Retainer at $2,000 per month 

ANN * Check drawn on wv/DC - payable to HRC 

Bemie + Believe that it believes prob. represents 
confirmed payment of $2,000 I of months for 17 months 

(15 months for $ 2,000 per month - Retainer) 
Webb Hubbell 


End of '86 - asked for records 

- McDouga Is say that all of 
Corp records to HRC 

Issue in campaign - 86 - Records to HRC 
RLF - Campaign Jim Lyons 

Loretta Lynch 


S 012533 
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-eetsy Wright had those Records - Took em home 
-Detsy wright 

WH retrieved - records from BW 

Been at WH - Sent files related to WW 

Make a more complete reconstruction 

cnaries James - subpoenaed w/SBIC 

Relate to $ going into ww 

GJ indicted Hale - ET2SS « continue investigation 

rtc - people trying to get BC and JGT 

- story of a referral by RTC regarding 
Indictment of JCT - Chuck Banks 
rejected 

Vacuum Rose Law files 


WWDC Docs - subpoena 


+ neiruments - nftV»r frnnv go.. QMS 

Quietly (?) 

McDougal : 

+ ftcDouoais acct at Madison - t v Q Oh 

♦IP file partial releases cf tbe mtge 
^yaminers - fclflDQUqal 

Charles Peacock - proceeds vent J; h f r jf s 

ror Clinton campaign 8 5 

made a donation (?) 

$3,000 - $12,000 sipnoned off from the Loan 

Charles Peacock (Ken Peacock?) 

s l 300 oer election - 53,000 

Primary and a general 

Betsy Wright - if Clinton took out a loan 
not disclosed 

Today - the last report 
Never had a match bet receipts t expenditures 


-3CO/1 
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Piled a report 30 days after the election - "Final Rept" 

-Would not be a roport that not reflect these 
contributions 

Detsy said "Didn’t have to disclose the loans" 

($300,000 what application frora(?)J 

Hale had property - property for $750,000 to 
somebody that McO found 

Madison loan $825,000 - 325,000 from $825,000 

$500,000 in David Hale - put in SBIC 

then David Hale - loaned tha 

max to SM 2/86 

4/86 - CMS to David Hale 


could be that JGT is target of RTC referral 

1986 - Hew stmt of purpose 

Flowervood - collateral as a maker 


Repay it - Promise to repay it 

HRC wait to after the election 
$4761.33 

1978 — AG + HRC new lawyer at RLF 

McO may have approached Clinton - few things 
that could do 

Buy - Subdivide - sell lots & get rich 
No cash - 100% leverage 


Bought from 101 River Development 

202.000 


$182,000 Citizens Bank in Flippin Personal Loans 
$20,000 Union National Bank in LR 

- Great Southern Land Co - apparently asked to do certain 
work & speed $ on raw ground 


CSLC - credited v/ Advance to WW 
$34 , 160 . 72 


C G 12^5 
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Suudivtoed - Lots sold - Purchase or Contract 

Paid out over time - Revenue stream 
Would service lots and pay debt 


1579 


- wwoc formed 

Aaaeta xfd - Mortgage 


+ Oebt kept personally 


Revenues used to reduce Oebt 
ror which Clintons obligors 


Money paid directly on Loans 


- Ease of Adain 


Lot sales were slow - 14 Lots 

2 30 acr^s 


HUD Interstate Land Sales Prospectus 
Real Estate slows down 

McO 4 Clinton advance 4 to service debt 


1981: McD 


put more $ in than(?) year 
W - buy a show home 4 put on one 
of the lots 


HPC ~ McD loan from MBT “ will buy 
Lot 13 2.5 acres 

Accelerate sales 

[McD also has a loan at Madison Bank] 


TnVP Serviced - 

$2,000 paid 83 
$7,200 84 

flfUMnancad at Secu rity P«n E PafaQ ^ U ld 

- paid off in 1989 

sold twice - Helnmn Logan - foreclosed 
HRC gets back 

HRC sells at small gain - Pays the tax and passes 
her life - paid cash 


WHPC - $30,000 paid by HRC: 

$ 28,000 goes out to pay 
WWDC to Pesbrooke(?) - 

Advance to Corporation 


off a debt owed by 
- Actually how it is 


created 
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$q_goo mcOouqjI - interest payment (?) 

- Chock in DIank 


5/0 5: 

8/11/91 

2/2/92 


8/01 - 


Second note at Madison Bank 

$20,744.65 President to 
Madison Bank - expecting applied to hrc Loan - 
- Applied instead to McOougal loan 

FY 92 McO borrows $30,000 from 
Madison Bank 

BC check in personal (?) Acct 
$20,744.65 to MBT 
-Not applied to HRC loan 
-Repayment of Loan- 

Applied to McOougal Note written on 
personal acct 


One year later - refinances HRC at Security Bank 
Lot 13 Interest Problem 


$20, 744 not properly accted Cor 

Chris wade - runs real estate office - Ozark Lands 

He believes that a part owner - no 
paper/no evidence - any ownership 
interest 

Earn in of some kind 

1985 - McOougal decides to get out - deal w/wade 

Ozark Air Services, Inc. - Real Estate Air charter 

Wade - acquire remaining 24 lots 
for assumption of $35,000 (?) 
at Flippin 

+• Airplane 

♦Airplane xfed in blank(?) - sold for $ 25,000 

•* aken by McOougal as a commiss ion 
Hot Reconstruction - 
$ 11,000 - 

Clinton not released until Fall of 1992 
Blair up - Chris Wade 


c 


Qwe JEftS 

( WWDC ' $ 232 , 000 ] 

[Coes to CSLC: } 


Sold stock for $1,000 

Term as governor - rept a S aesot/liebility/neitner 

ist Federal Candidate Disc For™ 

-Did not disclose bee did not know 

existed 


-Blair/ Foster/ Lyon - get rld of lt: 

HcD buy it - Hpc told , to seU LL 
xaction structured by Blair 
mod - Buy 


-Indemnity t Hold Harmless McOougal 

- Ta y Time : Clearly lost S - LT Capital Loss 

Could write off up to S3, 000 per 
year 

LTCG 


— concluded that if that 


NO Basis - SI, 000 Gain - Pav tax gs on S 1.000 


12/92 
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* Ned Eggieswa said the additional atcrsawa i» , 

. foot high. He has a call in to SBA to rind out if it contains reference "to eiui'er* 
d» President or Hillary. He can obtain a copy of the documents.. f i t anneal 


necessary but does not beiieve it is problematic. 
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U.S. Small Business administration 

Washington*. O.C. -C4US 



General Counsel 


November 16, 1993 
HAND DELIVERED 


\ 

Neil Eggleston, Esquire 

Associate Counsel 

Office of the White House Counsel 

The White House 

Washington. DC 20*16 


Dear Neil: 


Enclosed is a copy or* Ersidne s letter yesterday to Chairman LaFaice (with 
confidential attachments). 


JTS/s 

Attachments 
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Has some Whitewater 
documents to go over with | 
you. Will come by about 
6:00 p.m. 






Neil Eggleston 



IMPORTANT 



4:58 pm 
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gap QUESTIONS FOR MRS. CLINTON 

The White House Management Report describes, os page 9, the following: 

"That afternoon [May 13]. before Foster to Watkzzzx about P eat 
Marwick. Foster went to see the First Lady an a matter unrelated to the 
Travel Office. The First Lady told Foster that she had heard about problems 
in the Travel Office. Foster replied that Kennedy was looking into h. T -at* 
that afternoon, she saw McLany and inquired about the situation in the 
Travel Office. Foster subsequently informed her that Peat Marwick was 
going to conduct a review of the Office." 

In our interview with Mr. David Watkins, he stated that (a) on May 1 4, Mrs. Clinton 
(through Mr. Faster) had expressed an interest or awaren ess a£ the situation in the Travel 
Office; and (b) that it was Mr. Watkins' undemanding that Mr. Harry Thomason to 

have an update on the simanoa. Mr. Watkins reporte d that in a subsequent conversa tion 
on the same day, Mrs. Clin tea (a) mentioned the 25 per c ent (White House) staff reduction 
goal; (b) said it would be good to have "our people" working in the Travel Office; and (c) 
said that the administration had been criticized at the time for being slow is filling 
positions, and had delayed too long. We also note that the White House Travel Office 
Management Review contains a copy af a m emoran dum from Mr. Watkins to Mr. McLany 
which was marked as "cc" to Mjs Clinton, and which describes the steps taken to review the 
Travel Office matter and the derisions made to remove the employees and carry out the 
functions with other staff. 

We respeeriully request Mrs . Clinton's official response to the following questions: 

1. How would you describe and to whom would you attribute t he origin of the derision 
to remove the Travel Office employees? 

2. How would you characterize your role in that derision? 

3. niri vnu 3 % nf that any icrion be hv ™ regard to the White 

House Travel Office? 

4. Is Mr. Watkins* characterizanos of his discaszios with you, as recorded by us, 
accurate? If not. bow would you describe the discussion? 

5. Did you participate in any other discussions with White House staff g^tr^ 
Thomason concerning the White House Travel Office matter during the 
penooleading up to the removal of the Travel Office employees an May 19, 

1993? If so. when and how would you describe those discussions? 
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THC WHITE HOUSE 

waihinoton 


April C, 1984 


Xsaey a. tln«*toury 
Dlrmcter 

Tadarml tuna assoorss Maasgssont Xssu** 

C^aara l 8ov*rsaant Divi si on 
Gaam — 1 lcocaatlag OZSlc* 

Vtsbingesa, c.e. 205«* 

Jta: c*a far ft s uegnae* to Written OttaitiPM * 

Cm t Ms. Kingsbury: 

Attach*! ;1 hm find written rssponoss to tbs qaastisR* 
GXP pammA ta Mrs. Clinton. 



(203) 4SS-7C01 
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AJflPQJMS* TO a&o QUUTZOSI TOX I OU. CH7C1X 


1. Xrs. cliuton doas not laov tbs origin of tba dacisicn 
to rasova tba Whita Souaa Traval Of Ties aaployaaa. Eha ballavaa 
that tha daciaic n to tarainats tha amployais would hava baas nada 
by Mr. Watkins with tba a p pr ov a l of Hr. Kdarty.- 

2 • Kra. Clinton vaa a vara that Hr* Watkina vaa undartaking 
a raviav of tba altuatlon in tba T rav ml Off lea, bet aba bad no 
rola in tba daclaicn to taralnata tba aaployaaa. 

3 • Hr*. Clinton did not diract that any action ba by 

anyona vitb ragard to tba Traval Offica# otbar than aacpraaaing an 
intaraat in rmcaiving infomaticn about tba raviav. 

4. HTa,_CllTitsm dnaa-aot .gOTllJtbj^ccmraraatlon-vitb. tba 
sana laval of datail juJCfjJlattiaav. *ha racalla that on Friday# 
Kay 14T~aha~bad a vary abort talapbona call vitb Hr. Watkina. 

Hr. Watkina atatad that Hr. Foatar bad aastionad that Hn 
Clinton vaa intaraatad in kaeving vbst vaa going on vitb tba 
Traval Offica. Krs. Clinton knav that Hr. Watkina vaa out of 
hovn. Hr. Watkina eonvayad to bar tbat avan though ba vaa not in 
Washington# bia offica vaa taking app ropr iata action. 

5. Hr*. Clinton baa a ganarml gacollaction of having 
convaramtlona vitb Hr. Foatar and Itr. HC&axty about tba traval 
offica situation prior to tba tssalnstlon of tba TTnvai Offica 
asployaaa. tbs baa no 4 pacific raco II action of any particular 
conversation vitb Hr. Thcaaaoa on this la ana at that tits. 

Hr a. Clinton baliavas that aba apoka vitb Hr. Foatar 
about tba Traval Offica bsfera bar ta2sphana call vitb Hr. 
Watkina. thm also ballavtc mat aba bad a vary fariaf 
conversation vitb Hr. KcLarty aesatica bafora aba apoka vitb Hr. 
watkina. Zn that convaraation# aba told Hr. KcLarty that aba bad 
board about pmblsaa in tha Traval Offica and vantad Hr. KcLarty 
to ba avara of it. 

Mrs. Clinton dots net racall aaalng tba Kay 17 
naaorandua frea Hr. Watkina to Hr. KcLarty until aftar tba Traval 
Offica asployaaa vara ta rain at ad. 


Abroad al Home 

ANTHONY I.HWIS 
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Nov- 10- 93- Wed. 10:27 P. 01 

DEK 11/10/93 

Draft 

Chronology 

Aug. 2, 1978: Clintons & McDougals purchase 230 acres in Marion 
County for $202,611.20 (all financed)- mortgage loan of 182,611.20 
from Citizens bank and Trust Co. in Flippin (now Ozark National 
Bank), Personal loan to JBM and WJC 
of $20,000 from Union National Bank of Little Rock. 


Nov. 1978: WJC elected governor (1st term) 


April 1979: Clintons take interest deduction of $10,131 for 1978 


April 1979: Clintons obtain $8,000 loan from Bank of Cherry Valley 

June 18, 1979: Whitewater Development Company Inc. (WDC) 
incorporated (50-50 ownership) corporate purpose was develop 
property and sell residential lots on escrow contracts. 

Sept. 30, 1979: Clintons and McDougals convey the 230 acres to WDC 
(mortgage obligation not transferred- remained with the 4, joint 
several; personal loan- not transferred) 

April, 1980: Clintons may have taken $2900 interest deductions in 
1979 for loans (out of total interest deduction of $11,749) 


Aug. 23, 1980: HRC writes $9000 check with payee blank (on her 
account) - this was claimed as interest deduction on 1980 tax 
returns — may have been principal reduction ( only 3rd party 


1 . 
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Nov 10-93 Wed. 10:27 


endorsements is stamp of Citizens Bank & Trust) - This looks like a 
reimbursement by Clintons to McDougals for a previously 
unreimbursed interest component of $11,032.50, so interest deduction 
would have been proper. 

Dec. 16, 1980: HRC buys lot 13 from WDC for $30,000 via secured 
loan from Bank of Kingston, later Madison Bank and Trust (MBT) 

Dec. 26, 1980: WDC deposits $30,000 in its accounts at MBT, which 
had balance of $456 (Wash. Times, 11/4/93) 

Dec 9, 1981 : Lot 13 sold to third party Hilman Logan on escrow 
sales contract for $27,500 ($6,000 case and assumption of $21,500 
note) -WDC collects contract payments & make payments to MBT, 
reducing the mortgage loan 

Feb 1982: Marlin Jackson, owner of Security Bank of Paragould, 
appointed State Banking Commissioner by WJC. 

1982: JBM buys Madison Guaranty Savings & Loan (MGS&L) 
(2/29/92 chron; "Late 1982." - Washington Times, 11/5/93) 

Sept. 30, 1983 HRC’s $30,000 loan on lot 13 at MBT is refinanced at 
Security’ Bank of Paragould at lower 
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interest rate at amount of 20,800 
(MBTs mortgage release recorded 10/19/83) 

1984: JBM claims WJC asked him to send "about $2000 a month" in 
business to HRC (LA Times, 11/7/93) 

1985: JBM sells MBT (2/29/92 chron) 

1985: Madison Marketing (McDougal family business - derived 
income from S&L) provided funds to Whitewater to make $7,322 
payment on loan to WJC from another bank (NYT 11/2/93) 

April, 1985: HRC confirmed in writing during campaign she met with 
JBM 

April, 1985: JBM gives Clinton Campaign (1984) $3000 - it was 
$35,000 in debt (Bruce Lindsey, Wash Post 10/31/93); MGS&L hosts 
Clinton fundraiser at the Main Street office — at least $12,000 in 
MSG&L checks ($9,000 in cashiers checks) wound up in campaign 
coffers (NYT 11/2/93) 

April 30, 1985: HRC represents MGS&L before State Securities 
Commission - letter to Rose Law Firm to Securities Commission’s 
Charles Handley says further info to be provided by HRC or Richard 
Massey. 

May 4, 1985: Assets of Whitewater sold to Ozark Air Service, Inc. (24 
Lots) in return for Ozark Airs 
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P. 04 


Assumption of $35,000 of Mortgage indebtness at Citizens Bank & 
Trust in Flippin an 1979 Piper Seminole (later sold for $25,000, which 
went to McDougals as a ‘'commission”) 

May 14, 1985: Securities Commissioner Barbara Bassett Schaffer 
grants permission for MGS&L to sell preferred stock and form a 
brokerage service subsidiary ( "Dear Hillary” letter?) 

July 10, 1985: Richard Massey of Rose firm writes States Securities 
Commission on behalf of MGS&L it should address questions on 
brokerage sub. to either HRC or him 

Nov. 7, 1985: WDC check for $7,323 signed by JDM used to pay 
principal on interest on WJC "personal” loan at Security Bank of 
Paragould (payment on account described as #957-585, Bill 
ClintonXWash Times, 11/4/93) 

End of 1985: Charles James leave accounting business & terminates 

work for WDC 

Feb 1986: Hale claims he meets with WJC and JBM who requests a 
$150,000 loan (LA Times, 11/7/93): Hale claims MGS&L finances land 
deal for more than land is worth (loan loss of $672,000), getting Hale 
the money to loan to Master Marketing (get cite) 

Apr 3, 1986: $300,000 loan from Capital mgmt Services Inc. to SHM 
d/b/a Master Marketing 
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July 11, 1986: FHLBB & Arkansas S&L Board remove JBM and SHM 
from MGS&L Board (Post Nov 2.) 

Oct. 1986: Whitewater buys 810 acres from Inti. Paper for $555,000 - 
Wash Times claims that "record shows" $110,000 of the $300,000 
used as down payment 11/4/93)— IP agreed to finance balance (JBM 
admits $110,000 of the loan was used to purchase the land - LA 
Times, 11/7/93)- after purchase "records show" that Master Marketing 
changes its company description to a real estate venture (Wash. 

Times, 11/4/93) 

Nov 14, 1986: JBM status report to WJC & HRC - states all property 
has been sold" (get this document) 

Dec, 1986: Property transferred to another McDougal entity- but 
Whitewater still on Mortgage (Post, 11/2/93) 

1987: First purchase of lot 13 (Hilman Logan) defaults 

Mar 36, 1987: Clintons execute a continuing guaranty jointly and 
severally, of the original mortgage acquisition loan at First Ozark 
National Bank in Flippin ( was Citizens Bank and Trust Co.) 

1987: JBM says he gave all Whitewater records to WJC (Post 11/2/93) 
("late 1987"; wash Times, 11/4/93) 

1988: JBM indicted for fraud in connection with MGS&L - charged 
with arranging sham deals to generate $75,000 in bonuses for himself 
and using funds of MGS&L to buy land through Master Developers 
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Nov 10-93 Wed 10:30 P. 06 

Sept 14, 1988: HRC purchases lot 13 from B/R estate to Hilman 
Logan for $8,000 to B/R trustee and assumes remaining loan balance 
of 14,118 at Security bank of Paragould 

Oct 31, 1988: Warranty deed signed by Clintons only transferring lot 
13 to Lauramoores (recorded on November 28) 

Nov 25, 1988: Letter from Earl Stafford (Ozark Realty) - Lot 13 is 
sold for $27,500 (gain of $1,742) to John and Marilyn Lauramoore ( 
Lyons report says $1,640) 

Nov 28, 1988: HRC letter to JBM & SHM asking for POA: " We are 
trying to sell off property that is left and get out from under the 
obligations at Flippin and Paragould 

1989: MGS&L S&L fails 

June 7, 1990: JBM acquitted of bank fraud - case focused on bonuses 
& profits he earned or re deals involving the development sub, 
Madison Financial Corp. (Post 10/31/93) 

March 8, 1992: Jeff Gerth NYT articles "Clintons joined S&L operator 
in Ozark Real Estate Venture" 

March 17, 1992 Illinois Primary 

March 23, 1992: Jim Lyons report released: Clintons described as 
passive shareholders" - "at all material times the McDougals or their 
agents exercised 
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total control over the management and operations of the corporation 
and its investments" 

Dec 22, 1992: Assignment of Interest/Stock purchase - WJC & HRC"s 
50% in WDC to JBM for $1,000 cash (payment by check dated Dec 24, 
1992 from Sam Heuer trust account) 

June 23, 1993: Yoly Redden sends to Jim Blair fed & state income tax 
returns for WDC for FY’s ending in 5/31/90, 5/31/91, 5/31/92 and 
Arkansas franchise tax report for 1992, with a transmittal letter to 
JBM dated June 18, 1992 

July 21, 1993: Offices of Capital Mgmt Services Raided by FBI - 
Vince Foster suicide 

Sept 23, 1993: Hale makes claims in Arkansas Democrat- Gazette 
article 

Sept 1993: Hale indicted with two others - charged with defrauding 
SBA by illegally parking $800,000 in Capital Mgmt. Services to secure 
$900,000 SBA loan 
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July 11 . ’9S5 

TC : Jo ftn Latr.aa 

FRCtt: JLa McDougal 

1. This 14 pccOa&ly i good tlna to take In soot 5-year 
soney cheap. L#t*a diocuoa rates. 

2. I reed to knew everything you have pending Pefore 
the Securities Coeaisslon as I Intend to get with Hillary 
Clinton within the next Tew days. 

JM/ss 
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REVIEW & OUTLOOK 


Smoke Without Fire? 


Except for the hired hands, no one 
any longer is much defending the Clin* 
tons on Whitewater issues. Instead, 
former defenders are scratching their 
heads over "a coverup without a 
crime" -why is the White House act- 
ing as if it has something to hide? De- 
fenders have advanced to a state of 
cognitive dissonance, an awareness 
that beliefs conflict with evidence. The 
next step is immensely clarifying: OK. 
they’re hiding something: the prob* 
lem is figuring out precisely what. 

This is not to neglect, of course, 
that a coverup is itself a crime. In the 
Watergate scandal, obstruction of jus- 
tice was number one in the articles of 
impeachment approved by the House 
.Judiciary Committee. The itemized 
list included making false and mis- 
leading statements (n investigators, 
withholding evidence, coaching wit- 
nesses and "disseminating informa- 
tion received from officers of the De- 
partment of Justice of the United 
States to subjects of investigations." 
The "smuking gun" was a tape record- 
ing of President Nixon approving a 
plan to have the CIA ask the FBI to 
drop its investigation of the "two-bit 
burglary" at Democratic Party head- 
quarters in the Watergate complex. 
Along the way, of course, there were 
ISVminute gaps in recordings, pack- 
ets of evidence being destroyed, as- 
sertions of executive privilege swept 
aside by the Supreme Court and other 
marks of efforts to hide the truth. 


In Whitewater, the basic issue is 
quite similar. We are at a stage of 
Presidential cronies leaving high of- 
fice for jail, battles over "attorney- 
client" privilege, suppressed White 
House memos sud- 
denly emerging, 
hilling records be- 
ing discovered in 
implausible ways. 
To cover up “two- 
£ bit" transgressions 
"J back in Arkansas, 
we are entitled to 
suspect, the pre- 
rogatives of the 



Presidency are being abused. As a po- 
litical and constitutional Issue, of 
course. Whitewater doesn’t approach 
the consuming pitch of Watergate, 
and probably never will unless Presi- 
dent GIntnn is somehow re-elected 
and stans a second term. 

• • * 

The nature of the Arkansas trans- 
gressions is suggested by the newly 
revealed billing records of Hillary 
Rodham Clinton’s work for Madison 
Guaranty. James McDougal’s S&L. 
She is currently claiming that the 60 
hours of work fit under her previous 
cnarnctenzation of "minimal," but the 
question is not so much how much she 
did as what she did. She used legal 
skills and political clout to keep the 
wayward thrift afloat. 

In January I9&4. -tire- Federal Home 
Loan Bank Board questioned Madi- 
son's lending practices and instructed 
the Arkansas Securities Department 
to take steps to close it down. In 
March. Rose ratten: Hillary Clin- 
ton") received the first 52.000 monthly 
retainer from Madison. In January 
1935. Governor Clinton appointed Bev- 
erly Bassett as Securities Commis- 
sioner. On April 4. Mr. McDougai 
hosted a fund-raiser for Governor 
Clinton in the Madison's lobby, contri- 
butions to which have drawn the at- 
tention of the independent counsel. 

A cluster of Rose Law Firm billings 
to Madison snows up in late April, as 
Mrs. Clinton and others work on a re- 
capitalization plan to . save the 
foundering thrift. Among the records 
is an hour by Mrs. Clinton on April 29 
for a telephone conference with Com- 
missioner Bassett. The next day, the 
recapitalization plan is presented to 
the Arkansas Securities Department, 
and two weeks later Ms. Bassett in- 
forms Mrs. Clinton the plan had been 
approved. In the event it was never 
implemented, nor did Ms. Bassett 
close Madison. 

A second cluster of Rose billings 
occurs in late 1985 and early 1986 un- 
der the heading "I.D.C."-the Indus- 
trial Development Co., which evolved 
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imo the development Mr. McDouall 
named Castle Grande. Mr. McDougai 
bought the former industrial park in 
October 085 from three banks which 
held the mortgage. He paid SI. 75 mil- 
lion. hut regulations limited his in- 
vestment to $600,000. So he arranged 
for Seth Ward, then another Madison 
insider, to hold SI. 15 million as a non- 
recourse loan from Madison. Mr. 
Ward also got a 10% commission on 
each parcel sold. 

The Rose "I.D.CG billings com- 
menced in August and really picked up 
steam in November and December. 
Federal bank examiners were due 
back at Madison In February, and Mr. 
McDougai knew he had to deal wtth Its 
poor financial condition and the In- 
sider loans. Another non-recourse loan 
for $525,000 had gone to Madison In- 
sider Davis FUzhugh; Madison CEO 
John Latham switched It to a phony re- 
course note before bank examiners ar- 
rived: Mr. Latham later pleaded guilty 
to tampering with the FUzhugh loan. 

Federal investigators concluded 
that the Castle Grande land was "pur- 
chased and sold In a series of fictitious 
transactions. 1 * Mr. McDougal’s com- 
plex senes of loans and paybacks is 
now under investigation by the inde- 
pendent counsel. The counsel has the 
cooperation of Robert Palmer, who 
pleaded guilty to falsifying 2S ap- 
praisals for Madison. According to the 
Rose billing records. Mrs. Clinton had 
many conversations with Mr. Ward 
(as well as Webster Hubbetl. his son- 
in-law) as well as conferences with 
Mr. Latham and Mr. Fitznugh. 

Mr. McDougat’s relations with the 
Clintons is also instructive. He has 
claimed ae put Mrs. Clinton on re- 
tainer after Governor Clinton jogged 
over one day and made the request, 
mentioning financial hardship. Mr. 
Clinton denies this ever happened. It 
is a matter of record, though, that in 
1979 the Clintons formed a 50-50 part- 
nership with Mr. McDougai and his 
wife Susan on the Whitewater Devel- 
opment Co. The idea was to sell land 
along the White River, but in the end 
Mr. McDougai heavily subsidized the 
operation, carrying some of the C.in- 
tons' losses. The appearance, in short, 
is that Mr. McDougai was providing 
the Clintons a one-way bet. 

Another of the Clintons' close 
friends was Jim Blair, counsel to 


chicken king Don Tyson. (Beverly Bas- 
sett is now Beverly Bassett Schaffer, 
wife of Archie Schaffer, director of me- 
dia and government affairs for Tyson 
Foods.) Mr. Blair, of course, was also 
adviser to Mrs. Clinton on her 1978 
commodities trades, in which she par- 
layed $1,000 into $100,000. This took 
place as Bill Clinton s first gubernato- 
rial campaign headed into its final lap. 

Yet another friend was David 
Watkins, political adviser to the gov- 
ernor when he re-entered the gover- 
nor's mansion in 1983. That year Mr. 
Watkins steered Mrs. Clinton into a 
cellular telephone franchise. Her 
$2,000 investment netted $48,000 five 
years later. Mr. Watkins, of course, 
wrote the White House memo finger- 
ing the First Lady in the Travel Office 
firings and mentioning an earlier in- 
cident with the Secret Service. 

David Hale, an Arkansas political 
figure appointed to a judgeship by 
Governor Clinton, was head of Capital 
Management Services, a federally 
backed small-business lender. He 
made a $300,000 loan to Susan McOou- 
gal in 1986 to keep Madison afloat. 
Some of this money apparently 
showed up in the Whitewater account. 
Mr. Hale, who pleaded guilty to de- 
frauding the SBA. said he made the 
loan under pressure fmm Mr. McDou- 
eal and Governor Clinton. Both have 
denied the charge, and after his plea 
Mr. Hale has been cooperating with 
Independent Counsel Kenneth Starr. 

And. of course, these are the in- 
stances and allegations we know 
about. The Clintons' circle of friends 
was even wider. There was David Ed- 
wards. the elusive currency trader at 
the center of a <23 million gif! from the 
Saudis to the University o! Arkansas 
and who had a long dinner with the 
President in Little Rock just before 
Vincent Foster s death. Also Dan 
Lasater. who ran a bond-trading 
house and was convicted of social dis- 
tribution of cocaine, leaving his busi- 
ness to be run while he was in jail by 
Patsy Thomasson. later one of the 
White House aides who visited Mr. 
Foster's office the night of his death. 

Meanwhile, the New York Post re- 
ported yesterday on correspondence 
in which the New York State Attorney 
General is inquiring about more than 
$100,000 in payments to Mrs. Clinton 
by the National Center on Education 
and the Economy, a chanty based at 


the time in Rochester and since relo- 
cated to Washington. Mrs. Clinton sat 
on the organization's board, along 
with former New York Governor 
Mano Cuomo and Ira Magaziner. later 
health czar. Board members were not 
paid, but Mrs. Clinton was hired ap- 
parently to direct some programs; 
Dennis Vacco. the new Republican At- 
torney General, is asking for contracts 
with her ar the Rose Firm and a de- 
scription of work performed. 

Also yesterday, the Associated 
Press reported that President Clinton 
was informed in advance of the Travel 
Office firings, and met twice the week 
before with Harry Thomason. These 
findings wer^emitted from the While 
House mterr^l- review of the mutter: 
the report's atAhor told the AP the 
omission was "of no consequence." 
because Mr. Clinton took no action 
himself. Mr. Thomason, of course, 
owned the firm that stood to profit 
from the changes in handling of 
Travel Office business. 

By this point, we should think, the 
smoke is getting pretty thick. Some lit- 
tle flames may be Individually 
quenched, but there is a certain pat- 
tern to them. The Clintons had a lot of 
friends in the fast lanes In Arkansas, 
and the whole crowd trafficked In po- 
litical Influence and money. Nearly all 
of the people involved In these affairs, 
in Washington and back In Arkansas, 
are In various degrees of serious legal 
trouble or personal and political ruin. 
But Bill and Hillary are In the White 
House, the dissonance runs, un- 
smudged and unsullied. 
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THOMAS OUPHANT 

A ‘smoking gun’ 
fizzles - again 

WASHINGTON 
s smoking guns go, Rick Massey is a fizzle. 
And he's anything but unique; he’s merely the 
latest. 

The no-longer-young attorney for Little 
Rock’s Rose Law Firm at least provides us with a fresh 
example of how congressional partisans are handling 
Whitewater. What makes it unusual is that Whitewater 
is not an investigation of a scandal, but an investigation 
in search of a scandal. .And it is fed by Sen. A1 D’Amato's 
bumbling Senate defamation operation. 

Since the New York Republican began spending seri- 
ous money last year, the list of fizzles has been astonish- 
ing: A mystery phone call after Vincent F osier’s suicide 
turned out never to have been made. A mystery phone 
number turned out to be a White House trunk line. A 
new “Foster File'’ was neither new nor Fosters. A key 
S&L invesag3tor turned out to be a rabid, right-wing, 
Clir.tcn-haing partisan. And the Small Business Admit, 
isirarinn. niimorrprllv under White House influence, 
turned out to have pursued a key Whitewater figure in 
record time. 

And. lest we forget, just a month ago there was a 
D’ Amato- manipulated media frenzy very much like the 
one last week. It was created around a set of notes from 
a White House-Clinton lawyer meeting two years ago 
that was supposed to show efforts to obtain inside infor- 
mation to obstruct official investigations. Out came .the 
notes, which of course showed no such thing. 

Each time, the syndrome has been identical: report 
of explosive evidence, characterization of evidence, inter- 
pretation of evidence, surfacing of evidence, evaporatibn 
of issue. That’s why an examination of Hick Mass&y’b 
appearance before the D’Amato committee last 
should begin with the way it was advertised ahead"of 
time. ?’jv. 

Reporters were told he would “contradict’’ Hillary 
Rodham Clinton's statements about how their law ai^a 
came to represent the infamous Madison Guaranty Sa'fcj 
mgs & Loan. Republicans also said in advance that Mas- 
sey would contradict her statements that he did most'of' 
the work and would say he had little to do with the cas£.’ 

Not exactly. Massey is now a partner in the firm.dind 
his narrative of events from the spring of 1985 did ncr£h- f 
ing of the sort, s 

What Massey did say was that he himself pitched it 
senior Madisun Guaranty executive to have Rose handle: 
the matter, wruen was an effort to secure a state regula- 
tory opinion that Madison could legally issue prefeiTed 
stock to increase its capital and arrange a broker’s Jf- 
cense to handle each a sale of stock. 


What is more. Massey said that the executive. John 
Latham (an aquaintance from college), had originally 
sought him out at a securities law course he was helping 
teacn in Little Rock. Massey added that Latham told 
him he lacked the authority to hire him. 

Massey said he then “may” have had a “casual con- 
versation ’’ with Mrs. Clinton about this but does not re- 
member a specific conversation. 

Mrs. Clinton does remember, however, and she has 
always said that she then raised the matter of the firm’s 
retention with the S&L’s owner, her then-friend, James 
McDougal. According to testimony by Latham to federal 
regulators, McDoueaJ suggested retaining the law firm 
because Mrs. Clinton was a friend, whereupon Latham 
requested that Massey do the work they had already 
discussed. .All of this - Rose's retention and Massey’s 
assignments - occurred on the same day. 

Masse:- 1 ' memory or. what happened next is ir.-stai 
clear. He savs the substantive work on the i-wn icsno® 
was his alone - researching the issue, framing it for the 
state regulator and sending a formal letter to the Bill 
Clinton-appointed official to which he put Mrs. Clinton’s 
name as the firm's billing partner. Massey said his view 
was that the mesdon of'the S&L's ability to issue stock 
was such a "Siam nunk'’ that he aid not beiieve 3tate 
regulators even haa discretion in the matter. 

He was r.ghL The favorabie opinion was issued, but 
the state regulator later attached a condition to an actual 
stock sale thac Madison Guaranty was unable to meet. 
Mrs. Clinton has said she had no role in that phase of the 
matter, and no evidence concradicis her. 

The lesson of Whitewater is that you take these shrill 
claims one at a time, listen to testimony and read docu- 
ments and then discard the claims. . 

There will be more. Around here, the conventional 
wisdom is that the number and volume of charges are, 
more politically important than subsequent facts. A mi^ 
nonty view is that there is a critical mass of garbagp. 
beyond which partisan defamation is transformed from 3 '. 
sword into a boomerang. 


Thomas OlipharU is a Globe co lu?rmisL 
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Resolution Trust Corporation 

Office of Inspector General, Office of Investigation 


JOHN LATHAM, LATHAM & ASSOCIATES, was interviewed on July 12, 1995 
at Little Rock, Arkansas by Special Agent E.P. HUSOK, RTC Office of 
Inspector General, and Special Agent SCOTT MALLON, FDIC Office of 
Inspector General. Also present during the interview was LATHAM'S 
attorney, JAMES RHODES, of the law firm DOVER & DIXON. LATHAM was 
advised that he was to be interviewed relative to his knowledge of 
the ROSE Law Firm representation of the former MADISON GUARANTY 
SAVINGS and LOAN and the 1985 purchase of property owned by the 
INDUSTRIAL DEVELOPMENT COMPANY (IDC). 

LATHAM said that he began working at MADISON GUARANTY as the 
Executive Vice President in 1983 . He said that he was also a 
member of the Board of Directors of MADISON FINANCIAL CORPORATION, 
a subsidiary of MADISON GUARANTY. 

LATHAM said that at one time, date not recalled, JAMES MCDOUGAL 
suggested that MADISON GUARANTY use ROSE for some of the legal work 
at the institution. LATHAM said that, " MCDOUGAL had friends over 
there, he suggested we use them.” LATHAM said when asked who the 
friends were that it was HILLARY RODHAM CLINTON and others. MASSEY 
said that he also was familiar with a ROSE attorney, RICHARD 
MASSEY, with whom he had attended college at the University of 
Central Arkansas. LATHAM said that he did not specifically recall 
the manner by which ROSE was paid but knew that at some point the 
firm was on retainer which he heard was $2,000 per month. LATHAM 
said that he did not know who the billing attorney at ROSE was. 

LATHAM said that he recalled ROSE working on only one matter for 
MADISON GUARANTY. He said that the issue ROSE worked on concerned 
a broker/dealer operation that was purchased by MADISON. He said 
that he recalled that ROSE worked either on the acquisition of the 
broker/dealer operation, or on legal aspects of the acquisition 
after it had been done. LATHAM said that MASSEY worked on the 
matter because he had specifically asked for him to do so. LATHAM 
could not recall any specifics of what the services performed by 
ROSE in the matter were, except that he did recall one occasion 
when he and MASSEY met with BEVERLY BASSETT of the Arkansas 
Securities Department (ASD) . He could not recall details of that 
meeting . 


LATHAM was asked whether he recalled anyone from ROSE working on a 
preferred stock offering contemplated or proposed by MADISON 
GUARANTY. He said he did not. LATHAM said that he recalled that 
at some time in 1985, the institution was considering every 
possible means of increasing capital, and that a preferred stock 
offering was considered along with other means. He recalled that 
the decision was eventually made to raise capital by a subordinated 
debt offering. LATHAM said that he did not recall anyone from ROSE 
working on that issue, rather he recalled that JOHN SELIG of the 
law firm of MITCHELL, WILLIAMS, SELIG, JACKSON worked on the 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


THURSDAY, JANUARY 18, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington, DC. 

The Committee met at 10:12 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENTS OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. The Committee will come to order. 

Ms. Huber, how are you? 

Ms. Huber. Fine, thank you. 

The Chairman. Would you just stand for the purposes of taking 
the oath. 

Ms. Huber. Yes. 

[Whereupon, Carolyn Huber, Special Assistant to the President, 
was called as a witness and, having first been duly sworn, was ex- 
amined and testified as follows:] 

SWORN TESTIMONY OF CAROLYN HUBER 
SPECIAL ASSISTANT TO THE PRESIDENT 

The Chairman. The Committee wants to thank you because I un- 
derstand you have been through quite a bit to get here, and yester- 
day and the day before you gave depositions, I guess, late into the 
afternoon, so we thank you for your appearance. 

We know that your counsel has a pressing engagement so we are 
going to attempt to move this as quickly as we can 

Ms. Huber. Thank you. 

The Chairman. — to accommodate both you and your counsel. 

If you have any statement that you or your counsel would like 
to make, we are prepared to take it. If not, we will begin the exam- 
ination. 

Ms. Huber. No, I don’t. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Ms. Huber, what is your current position at the White House? 

Ms. Huber. I’m a Special Assistant to the President in charge of 
personal correspondence. 


( 435 ) 


436 


Mr. CHERTOFF. Am I correct that you have known Mrs. Clinton 
and President Clinton for a long time? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. In fact, you were one of the nonlawyer managing 
personnel at the Rose Law Firm? 

Ms. Huber. Yes. 

Mr. Chertoff. Back in the 1980’s? 

Ms. Huber. Yes. 

Mr. Chertoff. And in the 1990’s? 

Ms. Huber. Yes. 

Mr. Chertoff. I would like to direct your attention to August 
1995, and I want to help you to fix in your mind what was going 
on at that period of time, both here and in your own experience at 
the White House. 

You recall in August 1995, there were hearings going on involv- 
ing the removal of documents from Vince Foster’s office? 

Ms. Huber. Yes. 

Mr. Chertoff. In fact, you testified before the Committee on 
about August 3, 1995; is that correct? 

Ms. Huber. Yes. 

Mr. Chertoff. And that again had to do with the events of July 
1993, when Mr. Foster died; right? 

Ms. Huber. Yes. 

Mr. CHERTOFF. Now, I want you to keep your attention focused 
on that period in August 1995, while this Committee was in the 
process of investigating the handling of documents in Vince Fos- 
ter’s office, and I want to ask you whether in August 1995, you had 
occasion to go to a room on the third floor of the White House resi- 
dence called the Book Room. 

Ms. Huber. Yes. 

Mr. Chertoff. What is the Book Room? 

Ms. Huber. It’s a — it has bookshelves in it where we keep the 
Clintons’ personal books. It has a closet in there where we keep 
knickknacks and had a table where it’s piled — when we get gifts 
in from different people, we pile up the books on the table and then 
the knickknacks and we eventually sort them out. I pack up some 
of them to send to archives. Part of them we put in the closet. 

Mr. Chertoff. The Book Room is located in part of the personal 
quarters of the First Family? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. Am I correct that one of the doors from the Book 
Room leads into the exercise room? 

Ms. Huber. Yes. 

Mr. Chertoff. And that is the exercise room that’s available to 
the President and the First Lady and their personal guests at the 
residence? 

Ms. Huber. Yes. 

Mr. Chertoff. Can you just tell us briefly where this Book Room 
is located relative to Mrs. Clinton’s private office in the residence 
of the White House? 

Ms. Huber. On the third floor. It’s right next — right next to each 
other. You go out a door here and then right into here, and they’re 
just like that [indicating], 

Mr. Chertoff. So it’s a few paces away from her private office? 
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Ms. Huber. Yes. 

Mr. CHERTOFF. This Book Room is not open to the general public 
obviously; right? 

Ms. Huber. Oh, no, because this is their residence. 

Mr. CHERTOFF. In fact, is it the case that the people that use the 
Book Room are the President and Mrs. Clinton, yourself, and Ms. 
Marshall? 

Ms. Huber. Yes, and then, of course, the butlers, the maids, and 
all of the employees there go in there. 

Mr. CHERTOFF. Putting aside butlers, and maids, and people who 
are maintenance personnel, what is Ms. Marshall's position at the 
White House? 

Ms. Huber. She's the Personal Assistant to the First Lady. 

Mr. CHERTOFF. What do her duties involve? 

Ms. Huber. I don't know specifically all her duties. I know that 
she keeps up with all of her personal — like makeup, you know, 
dress, getting clothes and just all — you know, like a personal — per- 
sonal matters. 

Mr. Chertoff. Is there a table in the middle of this room? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. About how big is the table? 

Ms. Huber. It was about 8 by 4 feet, I would say. 

Mr. Chertoff. Did you have occasion in a deposition yesterday 
to do a sketch of this Book Room? 

Ms. Huber. Yes. 

Mr. Chertoff. To help you and help everybody else, we would 
like to furnish you with a copy of it and put it up on the Elmo. 
It is Deposition Exhibit Number 1. You drew this for the Commit- 
tee last night during your deposition? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. This table in the center is the table you've just 
described? 

Ms. Huber. Yes. 

Mr. Chertoff. There's a door that leads to the exercise room? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. Then there are other doors that lead out into 
hallways? 

Ms. Huber. Yes. 

Mr. Chertoff. I want to keep your attention to this period of the 
first week of August, which is, as I say, one of the weeks we were 
having hearings on the Vince Foster documents. Did you have occa- 
sion to go into that room and see some documents lying on that 
table in the middle of the Book Room? 

Ms. Huber. When— would you rephrase it? I’m not sure. 

Mr. Chertoff. During the first or second week of August, did 
you go into the Book Room and see on this table a series of folded- 
over documents which you now know to be billing records of the 
Rose Law Firm? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. Would you tell us how you came to go in and 
what you saw? 

Ms. Huber. I go up into that room periodically to pick up, like 
I said, the knickknacks to take down to my office, and that day I 
went up to get a bunch of magazines and newspaper clippings that 
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we have kept over the years to take them over to my office in the 
East Wing so that I could get them catalogued. I have a volunteer 
that does all of this for me. 

I had several boxes, and there was a particular box on top of the 
table that I had — had some of the knickknacks in, and over on the 
edge of the comer was these documents. And I saw them. I just — 
they were folded. I didn’t open them. I just picked them up and 
plunked them down into the box. And I called the Usher’s Office, 
if they could come help me tote all these boxes back to my office. 
So they came up with their little dollies. We carried them to my 
office. I put them on the floor and left them there. 

Mr. Chertoff. Now, I want to still keep your attention focused 
on this period in August. Before this occasion on the first or second 
week of August when you saw the documents on the table, had you 
been in that room on an earlier occasion a couple of weeks earlier? 

Ms. Huber. Yes. 

Mr. Chertoff. On that earlier occasion a week or two before you 
saw the documents, had you observed what was on the table? 

Ms. Huber. Yes. 

Mr. Chertoff. Were the documents on the table a week or two 
before? 

Ms. Huber. No. 

Mr. Chertoff. I take it from your answers in the deposition that 
you are quite confident you would have noticed the documents a 
week or two earlier if they had been on that table? 

Ms. Huber. Yes, I would have. 

Mr. Chertoff. So that on this occasion you came in and you 
walked to the table. And you had a box there already? 

Ms. Huber. Yes, there was a box there already, had some of the 
knickknacks thrown into it. 

Mr. Chertoff. Had you on earlier occasions brought that box in, 
in order to collect knickknacks? 

Ms. Huber. Yes. 

Mr. Chertoff. So that before this event in August, you had been 
in the room from time to time and you had been in the process of 
collecting knickknacks and memorabilia; right? 

Ms. Huber. Yes. 

Mr. Chertoff. On those earlier occasion you did not see these 
billing records? 

Ms. Huber. No, I did not. 

Mr. Chertoff. Then in the first or second week of August when 
you went up, you noticed the billing records on the table? 

Ms. Huber. Yes. 

Mr. Chertoff. I am going to show you what has been marked 
as DKSN 28928 all the way down to 29043 and ask you whether 
this is a copy of the documents or the billing records that you saw 
in August. 

Ms. Huber. I can’t see them. 

Mr. Chertoff. Let me send them down to you. 

Ms. Huber. My eyesight is not as good anymore. Yes, this ap- 
pears to be what I saw. 

Mr. Chertoff. I would like you to show us how they were ar- 
ranged on that day in August when you walked into the Book 
Room and saw them on the table [indicating]. 
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Ms. Huber. These don’t seem to fold as good as those. Those fold- 
ed really well and they cannot open up like this, but it’s like that. 

Mr. CHERTOFF. So they were folded over. Were they secured by 
a rubber band? 

Ms. Huber. No, just like this. Just like that [indicating]. 

Mr. CHERTOFF. And they were on top of a pile of books? 

Ms. Huber. Yes, about like that [indicating]. 

Mr. CHERTOFF. How close were they to the edge of the table? 

Ms. Huber. About like that [indicating]. 

Mr. CHERTOFF. Were they clearly visible? 

Ms. Huber. Yes. 

Mr. CHERTOFF. When you saw the documents on that day in Au- 
gust, what did you do with them? 

Ms. Huber. I just picked them up and plunked them down in 
that box that was already there with the knickknacks on it. 

Mr. Chertoff. Why did you do that? 

Ms. Huber. Because I thought it was something I was supposed 
to file. 

Mr. Chertoff. You thought it had been left there for you? 

Ms. Huber. Yes, I thought it had been left there for me to take 
down and file it in the filing that I do. 

Mr. Chertoff. Am I correct that one of the reasons you thought 
it had been left for you is because when you had been there on an 
earlier occasion, you had not seen those documents? 

Ms. Huber. That’s right. 

Mr. Chertoff. Now let me just, before we move forward in time, 
I want to get a little bit of a better sense of what this room is. The 
bookcases contain personal books of the Clintons? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. When we say books, we mean like novels or biog- 
raphy or whatever? 

Ms. Huber. Yes. 

Mr. Chertoff. Are there also file cabinets in that room? 

Ms. Huber. Yes, I have a file cabinet in there. 

Mr. Chertoff. Do the Clintons have a file cabinet? 

Ms. Huber. Well, it’s theirs. 

Mr. Chertoff. How many file cabinets are there? 

Ms. Huber. I have two in there. 

Mr. Chertoff. And can you tell us what’s contained in the file 
cabinets? 

Ms. Huber. One cabinet has all their personal matters that I 
take care of like, for instance, their condominium, their insurance 
papers, last year’s paid bills and that type thing, I keep in there. 

Mr. Chertoff. So would you say it is their current financial 
records? 

Ms. Huber. Yes, the current ones, not the old ones. 

Mr. Chertoff. What is in the second file cabinet? 

Ms. Huber. It doesn’t have anything in it now, except one draw- 
er has a bunch of maps in it. 

Mr. Chertoff. What was in the second file cabinet in August 
1995 ? 

Ms. Huber. Well, after I got those papers out, just the maps. It’s 
from vacations, like when you keep memorabilia when you go on 
vacations. It’s a whole drawer full of places they have been. 
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Mr. CHERTOFF. I take it that room is the room in which to your 
knowledge the President and the First Lady go in when, for exam- 
ple, they want to get a book to read or they want to put a book 
away? 

Ms. Huber. Not necessarily, because they have bookshelves all 
over the White House in the residence. 

Mr. Chertoff. So it’s one of the places they would go? 

Ms. Huber. Yes, it’s just one of them. 

Mr. Chertoff. It’s also a room that you have to go through in 
order to get to the exercise room? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. And that table where the documents were found 
was right in the center of the room? 

Ms. Huber. Yes. 

Mr. Chertoff. Would you agree with me that it would be — if 
someone were to enter the room and go through it to go to the exer- 
cise room, it would be very obvious — those papers would be very 
obvious the way they were situated when you found them in early 
August? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. It would be hard to miss them? 

Ms. Huber. Yes. 

Mr. Chertoff. Again I want to just try to ascertain who gen- 
erally has access to this room. You have access to the room? 

Ms. Huber. Yes. 

Mr. Chertoff. I have to ask you, did you put those documents 
in the room in the first place? 

Ms. Huber. No, I did not. 

Mr. Chertoff. Ms. Marshall has regular access to that room? 

Ms. Huber. Yes. 

Mr. Chertoff. Your understanding of her duties is that they 
would relate more to kind of personal needs on the part of Mrs. 
Clinton, things like appointments for, let’s say, clothing or things 
of that sort? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. Then the President and Mrs. Clinton would obvi- 
ously have reason to be in that room; correct? 

Ms. Huber. Yes. 

Mr. Chertoff. And you would agree with me that those are the 
only people, other than, you know, maintenance personnel or peo- 
ple who clean, who would have occasion to be in that room except 
for house guests? 

Ms. Huber. Yes. 

Mr. Chertoff. And it is your understanding that house guests 
might be given permission by the Clintons to be in the exercise 
room or to be in that room? 

Ms. Huber. Yes. 

Mr. Chertoff. But I am correct, am I not, that access to that 
room is very, very limited? 

Ms. Huber. Yes. 

Mr. Chertoff. It is not like one of the ceremonial rooms in the 
residence which are sometimes used for functions or in which peo- 
ple might be allowed to come and go with a little bit more freedom? 

Ms. Huber. Yes. 
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Mr. CHERTOFF. Now, you folded up the documents and you put 
them into the box and you had the Usher’s 

Ms. Huber. I didn’t fold them. They were folded up. 

Mr. Chertoff. You picked them up and put them in the box? 

Ms. Huber. Just stuck them down in the box. 

Mr. Chertoff. Did you notice as you did that what kind of docu- 
ments they were? 

Ms. Huber. I just thought it was — it looked sort of like billing 
memos, but I didn’t open it. From being in a law firm, I thought 
it kind of looked like them, but I didn’t open it so I couldn’t tell 
that it really was. 

Mr. Chertoff. So from your experience at the law firm, you did 
have the impression that they looked like the kind of documents 
that would be billing memos? 

Ms. Huber. Kind of, yes. 

Mr. Chertoff. But you didn’t actually open them and inspect 
them? 

Ms. Huber. No. 

Mr. Chertoff. Is part of the reason for that that you assumed 
that they had been left for you and, therefore, you were simply to 
file them? 

Ms. Huber. That’s true. 

Mr. Chertoff. You had them sent back down to your office? 

Ms. Huber. Yes. 

Mr. Chertoff. What happened to them after that? 

Ms. Huber. They were sitting on the floor in my office all these 
4 months or how long it’s been. 

Mr. Chertoff. Did anybody make an effort to catalogue what 
was in the box? 

Ms. Huber. No, it’s still there. 

Mr. Chertoff. I guess it’s not accurate to say you discovered 
them in January because you had put them in the box. How did 
you come to rediscover them in January? 

Ms. Huber. I had some new furniture built in my office. I have 
some new built-ins. And I had this big table in there. When I got 
my new built-ins I didn’t need a table anymore because I have 
shelves and I can put all my things up. I had called to have it 
moved that morning, on Thursday morning. So they took the table 
out. Then I decided I would start trying to put my things up on 
the shelves, and I picked up this billing memo and opened it, and 
I was surprised. 

Mr. Chertoff. Is it fair to say you were kind of troubled? 

Ms. Huber. Yes. 

Mr. Chertoff. What did you do? 

Ms. Huber. I sat down for a few minutes and thought. Then I 
called Mr. Kendall. 

Mr. Chertoff. What did you think about in those few minutes? 

Ms. Huber. Well, I just thought what should I do. 

Mr. Chertoff. Why did you decide to call Mr. Kendall? 

Ms. Huber. Because I have gotten information from Mr. Kendall 
before on different occasions on records when he needed — when he 
was — had asked me for records, so I called him. 

Mr. Chertoff. Did you consider calling Mrs. Clinton first? 

Ms. Huber. No. 


442 


Mr. CHERTOFF. Why not? 

Ms. Huber. Because I knew she was busy that day with an 
interview and I didn’t want to disturb her. 

Mr. CHERTOFF. Did you consider waiting until Mrs. Clinton was 
done with the interview? 

Ms. Huber. No, I didn’t. 

Mr. Chertoff. Why not? 

Ms. Huber. Because I thought it was very important that I call 
someone right away. 

Mr. Chertoff. And am I correct in my understanding that as 
soon as you looked at the documents and saw that they were Rose 
billing records, you immediately understood that these were docu- 
ments that had been subpoenaed or required by a number of inves- 
tigating agencies? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. In order to explain that, let me go back a little 
bit in time and say, were you, yourself, involved over the months 
in 1994 and 1995 in helping the White House and helping the Clin- 
tons personally in responding to various subpoenas and document 
requests relating to Whitewater? 

Ms. Huber. Yes, I helped Mr. Kendall on several occasions look 
up documents, and then in July 1994, two of his associates came 
over to the White House onto the third floor and they copied all of 
those boxes, my boxes that I have in the closet, or went through 
every paper and made their little notes, little sticky papers that 
they left there, things that they were looking at. 

Then I had a wooden file cabinet in there at that time. They 
went through all of those files for 2 weeks, looking through every 
piece of paper I had up there. 

Mr. Chertoff. Now, I want to take this step-by-step, because 
you have mentioned a closet on the third floor and I want to make 
it clear, the closet you are mentioning is not in this room which is 
the Book Room? 

Ms. Huber. No. 

Mr. Chertoff. Is it the same closet that we heard testimony 
about last year in which for a period of days some of the personal 
records from Mr. Foster’s office were kept? 

Ms. Huber. Yes, sir. 

Mr. CHERTOFF. And there were other boxes in that closet? 

Ms. Huber. When — what 

Mr. Chertoff. Well, after Mr. Kendall’s — let me withdraw the 
question. 

After the Foster records had been finally transferred over to Wil- 
liams & Connolly in 1993, I take it there remained in that closet 
other boxes of records? 

Ms. Huber. Yes, the boxes that I had brought up here from Ar- 
kansas. They’re financial records. 

Mr. CHERTOFF. And those boxes included Whitewater records re- 
lating to Whitewater Development Corporation? 

Ms. Huber. Just some checks that would have been from White- 
water would have been in those files because it was only financial 
papers, like their income tax returns for the last 10 years or more. 
That’s the type records, checks, personal checks. 
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Mr. CHERTOFF. So in July 1994, a couple of lawyers from Wil- 
liams & Connolly came over and they were directed to look at 
records in this closet in a room on the third floor that is not the 
Book Room? 

Ms. Huber. Yes. 

Mr. CHERTOFF. Who told you or who made the decision as to 
where these lawyers should look for records? In other words, did 
the lawyers come to you and say, “Where should we look for 
records?” Did Mrs. Clinton say, “Tell them to look over here.”? 

Ms. Huber. No, Mr. Kendall would call me. 

Mr. CHERTOFF. What did he say to you? 

Ms. Huber. He had a request for documents and he would ask 
me to go up to the boxes and get what he needed and I would copy 
and send them to him. 

Mr. CHERTOFF. Where were the documents that you were copying 
located in the White House? 

Ms. Huber. On the third floor in that closet. 

Mr. CHERTOFF. In that closet? 

Ms. Huber. Yes. 

Mr. CHERTOFF. But not in the Book Room? 

Ms. Huber. No. 

Mr. CHERTOFF. In all of your going through files at Mr. Kendall’s 
request to copy documents, had you ever seen those billing records? 

Ms. Huber. No, I had not. 

Mr. Chertoff. So as far as you know from your participation in 
searching through the Clintons’ documents to respond to subpoe- 
nas, as far as you know, the places you looked did not contain 
those billing records? 

Ms. Huber. No, sir. 

Mr. Chertoff. Did Mrs. Clinton ever have any conversation with 
you about locations or places in the White House you ought to be 
looking at in order to comply with subpoenas for documents? 

Ms. Huber. No. 

Mr. Chertoff. Did you talk with Mrs. Clinton at all about com- 
plying with subpoenas for documents? 

Ms. Huber. No. 

Mr. Chertoff. All of your communication was with Mr. Kendall? 

Ms. Huber. Yes, sir. 

Mr. CHERTOFF. Was it your understanding that Mr. Kendall was 
talking with Mrs. Clinton and the President? 

Ms. Huber. Yes. 

Mr. CHERTOFF. Was it also your understanding that this search- 
ing for documents in July 1994, and on other occasions was in re- 
sponse to subpoenas? 

Ms. Huber. Yes. 

Mr. CHERTOFF. Did you understand that they were subpoenas 
from the Independent Counsel? 

Ms. Huber. Yes. 

Mr. Chertoff. Did you understand there were subpoenas from 
the RTC? 

Ms. Huber. Yes. 

Mr. Chertoff. Did you understand that as of October of last 
year, there was a subpoena from this Committee? 

Ms. Huber. From what? 
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Mr. Chertoff. From this Committee. 

Ms. Huber. Yes. 

Mr. Chertoff. Now, I just want to understand a little bit more 
fully and make sure we have the complete picture of your role in 
responding to requests for documents. You got your instructions 
from Mr. Kendall? 

Ms. Huber. Yes. 

Mr. Chertoff. Mr. Kendall told you what he needed; is that 
right? 

Ms. Huber. Yes, and we would meet — occasionally he would 
bring the paper, we would go over what he needed, and I would tell 
him if I knew a certain name or if I didn't know it. And I told him 
about what checking accounts they had had. 

Mr. Chertoff. I take it that you used your best effort to comply 
with Mr. Kendall's requests for documents based on what you knew 
about where documents were kept that related to the Clintons' ac- 
tivities? 

Ms. Huber. Yes, sir. 

Mr. CHERTOFF. During all of that discussion with Mr. Kendall, 
whether in person or on the telephone, you were not aware or you 
never ran across these billing records until that day on August 
1995, when they were — for the first time, you saw them open — not 
open, folded on the table in the middle of the Book Room? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. Am I correct, in fact, that you never actually 
looked in the Book Room for documents at Mr. Kendall's request? 

Ms. Huber. No. 

Mr. Chertoff. Let me direct your attention to the documents, 
the billing records, again. When you opened those billing records 
in January and discovered what they were, in January 1996, did 
you recognize handwriting on it? 

Ms. Huber. Yes. 

Mr. Chertoff. It was handwriting in red ink? 

Ms. Huber. Yes. 

Mr. Chertoff. And just to be very clear, the records you found 
were not actually original printouts; they were Xerox copies of a 
printout? 

Ms. Huber. Yes, sir. 

Mr. Chertoff. But the handwriting was in red as original red 
handwriting? 

Ms. Huber. Yes. 

Mr. CHERTOFF. Did you recognize the handwriting? 

Ms. Huber. Yes. 

Mr. Chertoff. Whose handwriting was it? 

Ms. Huber. It was Mr. Foster's. 

Mr. Chertoff. You knew Vince Foster's handwriting from your 
knowing him at the law firm? 

Ms. Huber. Yes. 

Mr. Chertoff. Did you have an opportunity to read any of the 
notations that Mr. Foster made on the billing records? 

Ms. Huber. Not until later on that night when I was copying 
them, I read them. 

Mr. Chertoff. And you were copying the records at the direction 
of Mr. Kendall? 
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Ms. Huber. Yes. 

Mr. CHERTOFF. When you did get an opportunity to read those 
notations, did you read notations that indicated to you that Mr. 
Foster had written messages or notations to Mrs. Clinton’s atten- 
tion about certain items on the bills? 

Ms. Huber. I’m not sure who they were directed to. I’m not sure, 
because I didn’t know who he was — who he gave them to. 

Mr. CHERTOFF. Did you see, for example, notations where it says, 
“HRC” — well, let me direct your attention to page 28934, and I’ll 
just do one or two of these. 

Mr. SCHUELKE. These do not appear to be arranged sequentially. 

Mr. CHERTOFF. I’ll send a copy of this down to you. 

It says, “HRC — this suggests first matter.” It’s 28934. I just want 
to have you verify for us, this is Mr. Foster’s handwriting. It says, 
‘This suggests first matter.” 

Ms. Huber. Yes. 

Mr. CHERTOFF. Now, I want, just to close up in January and then 
make sure we understand this, after you called Mr. Kendall, he 
came over? 

Ms. Huber. Not right away. It was about an hour later. 

Mr. Chertoff. Ms. Sherburne came over too at some point? 

Ms. Huber. Yes. 

Mr. Chertoff. You gave them the documents? 

Ms. Huber. Yes. 

Mr. Chertoff. They directed you to copy them? 

Ms. Huber. Yes. 

Mr. Chertoff. Did you speak to Mrs. Clinton about these docu- 
ments after you rediscovered them on January 4th? 

Ms. Huber. No, I have not spoken to her since December 22nd. 

Mr. Chertoff. Now, I want to go back to make sure we have a 
complete picture, because this is very important, of the situation in 
this Book Room in August 1995. This room was a room that was 
a part of the private residence to which the Clintons, yourself, and 
Ms. Marshall were the people who had access, apart from cleaning 
people; right? 

Ms. Huber. Yes, yes. 

Mr. Chertoff. When you went in there sometime in late July to 
continue with the process of collecting memorabilia, these docu- 
ments were not on the table? 

Ms. Huber. No. 

Mr. Chertoff. But when you came back in early August, the 
first or second week of August, the documents were on the table? 

Ms. Huber. Yes. 

Mr. Chertoff. They were folded up? 

Ms. Huber. Yes. 

Mr. Chertoff. They were piled up on books? 

Ms. Huber. Yes. 

Mr. Chertoff. They were out in the open? 

Ms. Huber. Yes. 

Mr. Chertoff. Anybody passing through the room could not 
have missed them? 

Ms. Huber. True. 
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Mr. CHERTOFF. And you, yourself, made the assumption that 
someone had taken those documents from wherever they had been 
kept earlier and had deliberately put them on that pile of books? 

Ms. Huber. Someone had. 

Mr. CHERTOFF. They didn’t get there by themselves? 

Ms. Huber. No. 

Mr. Chertoff. And you, yourself, could tell even from a casual 
glance, although you didn’t look at the actual records, you could tell 
based on your familiarity with the Rose Law Firm that they were 
billing records? 

Ms. Huber. Yes. 

Mr. Chertoff. Even though they were folded up? 

Ms. Huber. Yes. 

Mr. Chertoff. It stands to reason that anybody else who was in 
that room, at that point in time, and saw those records who was 
familiar with the Rose Law Firm billing records would also have 
recognized them to be billing records? 

Ms. Huber. I don’t know. 

Mr. Chertoff. It also stands to reason that the person who put 
those records on that pile of books was someone who had the abil- 
ity to gain access to that room and also had access to those records; 
is that right? 

Ms. Huber. Yes. 

Mr. Chertoff. In fact, the reason you put those records in the 
box to take down was because you believed that either the Presi- 
dent or Mrs. Clinton had left them there for you for that purpose? 

Ms. Huber. No, I didn’t — I didn’t assume that. 

Mr. Chertoff. Well, who did you think had left them there? 

Ms. Huber. I didn’t know. I didn’t know who left them there. 

Mr. Chertoff. But your assumption was someone had left them 
there? 

Ms. Huber. That someone had, but I did not know who. 

Mr. Chertoff. And this occurred — let me ask you maybe to help 
fix the date. Did this event occur after you came to testify before 
the Committee, which was on August 3 or before? 

Ms. Huber. I do not remember exactly what day it was. I cannot 
remember. I don’t make notes of when I go up and down the stairs 
or what. 

Mr. Chertoff. But you do remember this occurring in early Au- 
gust, which we have ascertained is the same time that we were 
having hearings in this very room about the issue of documents 
from Mr. Foster’s office? 

Ms. Huber. Yes. 

Mr. Chertoff. You do remember August 1995, as a time when 
there had already been a number of requests from various inves- 
tigating agencies for documents relating to the Whitewater inves- 
tigation and related matters? 

Ms. Huber. Yes. 

Mr. Chertoff. In January, when you actually opened the rec- 
ords, you immediately recognized that these were documents that 
were called for by the subpoenas and requests for documents you 
had been working on over the preceding year or so; right? 

Ms. Huber. Yes. 

Mr. Chertoff. It wasn’t hard to see that? 
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Ms. Huber. No. 

Mr. Chertoff. Let me ask you this. In terms of your decision 
when you were thinking about calling Mr. Kendall in January of 
this year when you rediscovered the documents, you said you 
thought about it for awhile, you tried to decide what to do. Had you 
at that point heard that a memo relating to the Travel Office 
firings had been recently discovered in the White House? 

Ms. Huber. I don't know whether I had or not, because — I don't 
really read the newspaper. 

Mr. Chertoff. Had you heard any discussion in the White 
House that there had been a delay in turning over that memo in 
January because there was some debate in the White House about 
whether the memo ought to be turned over? 

Ms. Huber. No. 

Mr. CHERTOFF. So that didn’t enter into your thinking? 

Ms. Huber. No, it didn’t. 

Mr. CHERTOFF. Now, I want to bring your attention back to 1992 
for a moment before my time runs out, and I want to ask you an- 
other question about a different set of records. 

We heard some testimony 2 days ago concerning Whitewater 
records that were held at the Rose Law Firm in 1992 in February. 
We heard Mr. Kennedy indicate that he had gotten a message from 
the First Lady in February 1992, to get some Whitewater records 
out of the Rose Law Firm over to the campaign. We heard that Sue 
Cathey-Jones had gotten a message from Mrs. Clinton to do that, 
and we also heard that neither of them when they actually went 
to pick up the records could find the records at the firm. They had 
already been moved. Did you get a similar call? 

Ms. Huber. Yes, I did. 

Mr. Chertoff. Tell us about that. 

Ms. Huber. I got a call about 11:30 from Mrs. Clinton to ask me 
to take their personal records down to the campaign office. 

Mr. CHERTOFF. Did you understand the personal records to in- 
clude the Whitewater records? 

Ms. Huber. No, they did not. 

Mr. Chertoff. What did you understand them to include? 

Ms. Huber. The boxes that I have moved up here, the financial — 
personal financial records is what I was to get. 

Mr. Chertoff. What time was the call? 

Ms. Huber. It was about 11:30 at night. 

Mr. Chertoff. On what day? 

Ms. Huber. On a Saturday night. 

Mr. Chertoff. Did Mrs. Clinton tell you why there was an ur- 
gency about getting this done? 

Ms. Huber. No, she just said the campaign needed them. 

Mr. Chertoff. When did you go over to get the documents? 

Ms. Huber. They were at the Rose Law Firm. I had had them 
in my office there. I went down to get them, and they had already 
been moved to the campaign headquarters. 

Mr. Chertoff. So Mrs. Clinton called you at 11:30 that night 
and asked you to go down that very night on Saturday? 

Ms. Huber. Yes, yes. She had been trying to reach me earlier. 
I had been at the Repertoire Theater. They couldn’t get in touch 
with me. 
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Mr. Chertoff. So she had been trying to reach you all night? 

Ms. Huber. Yes, all night. I didn’t get home until about then. 

Mr. Chertoff. When you got the call at 11:30 Saturday night, 
she asked you to go down immediately and get the records? 

Ms. Huber. Yes. 

Mr. Chertoff. When you arrived there, they had already been 
moved? 

Ms. Huber. Yes. 

Mr. Chertoff. And did you ever find out who had moved the 
records? 

Ms. Huber. No. 

Mr. Chertoff. I think I’m out of time, Mr. Chairman. 

The CHAIRMAN. Senator Sarbanes. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Thank you, Mr. Chairman. 

Ms. Huber, I want to be clear on one thing so there is no confu- 
sion, although I think Mr. Chertoff cleared it up, but twice in ques- 
tioning you he said — once he said you folded up the documents and 
another time he said they were open on the table, but as I under- 
stood your testimony, these documents were folded over to begin 
with, you did not fold them over, and they were not open on the 
table; is that correct? 

Ms. Huber. That’s correct. They were folded. 

Senator Sarbanes. You also said you noticed the billing records 
on the table, but these were folded documents. Did you know — I 
mean, did you really identify them as billing records at the time? 

Ms. Huber. No, because — I didn’t identify them. I just picked 
them up and plopped them down in there. And I thought it looked 
like maybe computer printouts of billing memos. I didn’t open it up 
to verify it. It was just from working in the law firm, I thought 
that’s what it looked like. 

Senator Sarbanes. So you then put them in a box and then had 
that box delivered from the Book Room down to your office in the 
East Wing of the White House; is that right? 

Ms. Huber. Yes, sir. 

Senator Sarbanes. Then that box was placed under a table in 
that room; is that correct? 

Ms. Huber. It was placed on the floor. 

Senator Sarbanes. And left there? 

Ms. Huber. Yes. 

Senator Sarbanes. Then when they redid your office, took the 
table out, you then wanted to clear out the boxes. Is that when you 
found these papers? 

Ms. Huber. Yes. 

Senator Sarbanes. That was on January 4th? 

Ms. Huber. Yes, sir. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Good morning, Ms. Huber. Here I am. 

Ms. Huber. Sorry. 

Mr. Ben-Veniste. Ms. Huber, about what time of the day on the 
4th of January did you find the records? 
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Ms. Huber. It was about 11 a.m., because that’s — after they had 
moved the table out, that’s about the time they had gotten through 
moving it out and getting my office straightened up again. 

Mr. Ben-Veniste. And then the first thing you did was to call 
Mr. Kendall? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. Then you also called your 

Ms. Huber. Then I called my attorney, Mr. Schuelke. 

Mr. Ben-Veniste. Mr. Schuelke. Then Mr. Kendall came over? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. He met with you and he looked at the records? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. That evening you copied the records. How 
many copies did you make? 

Ms. Huber. I made two copies. 

Mr. Ben-Veniste. And you met with Mr. Schuelke as well? 

Ms. Huber. Yes, Mr. Schuelke, Mr. Kendall, and Ms. Sherburne 
came. 

Mr. Ben-Veniste. Did anyone suggest to you in any way that 
you not turn over these records? 

Ms. Huber. No. 

Mr. Ben-Veniste. Was there any suggestion from any corridor 
that there should be any delay in turning over the records? 

Ms. Huber. No. 

Mr. Ben-Veniste. Now putting aside whether these records are, 
in fact, covered by any subpoena by this Committee, let me ask you 
whether you had occasion to review the subpoenas of this Commit- 
tee, or the RTC, or the Independent Counsel personally. 

Ms. Huber. Not the real subpoenas, I didn’t. 

Mr. Ben-Veniste. You were just looking for various kinds of 
records? 

Ms. Huber. Records that were in the memos. 

Mr. Ben-Veniste. In connection with the search for records and 
the assistance that you provided to Mr. Kendall and others in lo- 
cating records, we have talked about the records that were in the 
closet of your office which you made available and which were cop- 
ied and annotated by Mr. Kendall and his assistants. Did you have 
any reason to believe that there were any records of a financial or 
other pertinent nature, other than the Clintons’ personal and cur- 
rent records, that were contained in the Book Room? 

Ms. Huber. No. 

Mr. Ben-Veniste. So that was not a place which you either 
searched or directed anyone to search for the records? 

Ms. Huber. No, no. 

Mr. Ben-Veniste. Going back to August 1993, about what time 
of day, if you can recall — and I know that would be a harder ques- 
tion to answer than the January question 

Ms. Huber. You mean 1995? 

Mr. Ben-Veniste. In 1995, I’m sorry. Back in August 1995, when 
you first noticed the folded-up records on the work table in the 
Book Room, do you recall what time of day that was? 

Ms. Huber. It was in the morning. 


450 


Mr. Ben-Veniste. Now to the best of your knowledge, how long 
a period had elapsed prior to that time before you had been in the 
Book Room on the previous occasion? 

Ms. Huber. It could have been 2 to 3, 4 days, because I was in — 
I don’t remember — I don’t go in everyday but I will go in through 
there, you know, frequently. 

Mr. Ben-Veniste. So you don’t have any idea or wouldn’t have 
the ability to form any opinion as to how long those billing records 
may have been lying on that table, other than that you probably 
would have noticed it on the prior occasion had they been there, 
and you think that was at least 3 or 4 days? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. So there was a 3- or 4-day period. Let me ask 
you a very important question that I don’t think has been asked 
of you this morning, and that is whether you know who left those 
records there? 

Ms. Huber. I do not know. 

Mr. BEN-VENISTE. Did anyone tell you who left those records 
there? 

Ms. Huber. No. 

Mr. Ben-Veniste. You saw the records, you put them in a box. 
How long a period of time elapsed before that box was moved to 
your office in the East Wing? 

Ms. Huber. Oh, it was immediately after I got them packed up, 
so I was up there probably 10 or 15 minutes packing the books up 
and then we went right on to my office. 

Mr. Ben-Veniste. That was how many boxes altogether? 

Ms. Huber. Probably that day, I probably had four or five boxes 
of stuff. 

Mr. BEN-VENISTE. If I understand your testimony, those boxes 
then reposed under a work table in your East Wing office until 
January? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. Can you tell us whether to the best of your 
knowledge the records appeared to be in the same condition and in 
the same place where you had put them back in August when you 
rediscovered them in January when the table was removed from 
your office and you set about dealing with putting away the mate- 
rials in the boxes under your work table? 

Ms. Huber. Yes, they were there. Same place. 

Mr. Ben-Veniste. Same place. 

Ms. Huber. Same way they were. 

Mr. Ben-Veniste. They did not appear to have been 

Ms. Huber. Been disturbed. 

Mr. Ben-Veniste. The handwriting which appears on the rec- 
ords — do we have that set of records or have they been taken back? 
Could the same records be placed in front of Ms. Huber, please? 

Ms. Huber, the handwriting that you had recognized as that of 
Vince Foster was in red ink; is that correct? 

Ms. Huber. Yes, sir. 

Mr. Ben-Veniste. We have received what I understand to be a 
color photocopy of the materials that you received. 

Ms. Huber. Yes. 
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Mr. Ben-Veniste. So that on our copy, Mr. Fosters handwriting 
is also in red ink because of the reproduction process in color. Can 
you tell us whether to the best of your knowledge Mr. Foster’s 
handwriting was original handwriting; that is, ink on paper as op- 
posed to a color photocopy of red ink on paper? 

Ms. Huber. No, it was original ink. 

Mr. Ben-Veniste. There was other handwriting, was there not? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. The other handwriting you have identified as 
having been from what people, in terms of the handwriting you 
could actually identify? 

Ms. Huber. There’s some from Mrs. Clinton on there and some 
from the accounting girls that I recognize. 

Mr. Ben-Veniste. That writing was photocopied handwriting; is 
that correct? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. So the only original handwriting to the best of 
your knowledge on those documents was that of Mr. Foster and in 
red ink? 

Ms. Huber. Yes, sir. 

Mr. Ben-Veniste. Now going back to the procedures with which 
you were familiar by reason of the fact that you were office man- 
ager at the Rose Law Firm, would a copy of billing records have 
reposed in the billing or accounting or bookkeeping office at the 
Rose Law Firm for some period of time? 

Ms. Huber. You mean the originals? I didn’t understand. 

Mr. Ben-Veniste. Either a copy or the original of 

Ms. Huber. The originals are kept in the accounting department. 

Mr. Ben-Veniste. OK. We have had testimony about it from Mr. 
Kennedy, and I guess Mr. Clark will also testify and to some extent 
Mr. Massey will testify about the document destruction policy; that 
is, keeping the files current and not accumulating a lot of unneces- 
sary paperwork in the firm. Were you familiar with that policy? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. Under the normal scheme of things, would you 
think that it would be remarkable for billing records from the pe- 
riod 1985 to have survived the various housecleanings at the Rose 
Law Firm? 

Ms. Huber. No, because after 7 years, they can destroy — they 
can 

Mr. Ben-Veniste. You have some water there if you like 

Ms. Huber. They can destroy 

Mr. Ben-Veniste. Take a moment. 

Ms. Huber. Excuse me. But after 7 years, they can destroy the 
documents in the accounting department, so periodically the ac- 
counting supervisor would go over and destroy them. 

Mr. Ben-Veniste. It appears, however, quite clear to all of us 
that these records have survived the normal document destruction 
procedure, at least in this photocopy. Do you know how those 
records would have gotten to the White House? 

Ms. Huber. No, sir. 

Mr. Ben-Veniste. Has anyone told you? 

Ms. Huber. No. 
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Mr. Ben-Veniste. We have heard testimony from Ms. Thomases 
that Mr. Hubbell referred to certain time records or billing records 
in a conversation with her at some point during the campaign. Do 
you have any reason to believe that Mr. Hubbell had these records 
in his possession? 

Ms. Huber. I don’t know. 

Mr. Ben-Veniste. Now during the period of time that the copies 
were made, they were made at the White House? 

Ms. Huber. Yes, in EOB Building. 

Mr. Ben-Veniste. In the Executive Office Building? 

Ms. Huber. In the new Executive Office 

Mr. Ben-Veniste. The new EOB. Why did you go to the new Ex- 
ecutive Office Building to make the copies? 

Ms. Huber. We were looking for a colored photocopying machine 
so that it would pick up the colors, the things that were marked 
in red. 

Mr. Ben-Veniste. And that was the one that you located? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. The next day those documents were turned 
over to this Committee, I believe, by Mr. Kendall. Are you aware 
of that? 

Ms. Huber. Yes. 

Senator Sarbanes. Ms. Huber, let me ask you this question. This 
material in the Book Room that you would take and then eventu- 
ally file away, none of this stuff was urgent to be filed, I take it? 
You would accumulate stuff over a period of time and then — let me 
put the question more directly. You had all these materials and 
they sat in a box for 4 or 5 months before anything was done with 
them. Was that unusual, or would you frequently or, at least, from 
time to time accumulate material and would simply wait until you 
could get around to filing it away? 

Ms. Huber. That’s true. It was not critical. None of the stuff that 
I bring down to do is critical. It’s just stuff that when I get time, 
I work on it. 

Mr. Ben-Veniste. So the 

Senator Sarbanes. So the fact that you had this material sitting 
there in a box for a substantial period of time was not unusual and 
wasn’t out of the ordinary course, at least, as far as you were con- 
cerned? 

Ms. Huber. No. 

Senator Sarbanes. OK. 

Mr. Ben-Veniste. Let me go to the question of back in 1992, dur- 
ing the campaign. You recall that there was an inquiry with re- 
spect to an issue that came up during the campaign that involved 
Whitewater; is that correct? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. Could you tell us how you learned about it 
and what the immediacy was of getting an answer to questions? 

Ms. Huber. Well, there were people from the campaign office 
that had called me about check records, that type of thing. That’s 
how I knew about it, was Ms. Lynch and Mr. Martin. That’s the 
only way I knew about it. 

The Chairman. Ms. Lynch, and who else was that? 

Ms. Huber. Mr. Martin. 
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The Chairman. Mr. Martin, thank you. 

Mr. Ben-Veniste. That was prompted by an inquiry which they 
had received from a newspaper reporter as has been developed in 
the evidence here, Mr. Gerth from The New York Times. Did you 
understand that they were trying to get an answer to some ques- 
tions that had been raised by this reporter on a rush basis? 

Ms. Huber. That’s what I understood. That’s what the rush was 
all about. 

Mr. Ben-Veniste. In terms of the records which you had been fa- 
miliar with that had been taken to the campaign office, did you 
have the opportunity to see them? 

Ms. Huber. The records while they were there? 

Mr. Ben-Veniste. Yes. 

Ms. Huber. Yes, I saw them on a table; and they were looking 
at them. 

Mr. Ben-Veniste. Did you think that there was anything inap- 
propriate or unusual about the records being made available to an- 
swer questions posed by the news reporter during the campaign? 

Ms. Huber. No, I didn’t know any — it didn’t — I didn’t know. 

Mr. Ben-Veniste. Do you have any reason to believe that any of 
those records were destroyed, or hidden, or in some way made un- 
available? 

Ms. Huber. No. 

Mr. Ben-Veniste. I have no further questions, Mr. Chairman. 

The Chairman. Thank you. 

Senator Faircloth. 

OPENING COMMENTS OF SENATOR LAUCH FAIRCLOTH 

Senator Faircloth. Thank you, Mr. Chairman. 

Ms. Huber, you found these documents on a corner of the table 
in the Book Room; that’s correct, isn’t it? 

Ms. Huber. Yes, sir. 

Senator FAIRCLOTH. Was this room cluttered or was it orderly 
and clean as I would imagine you keep it? 

Ms. Huber. No, it was cluttered. 

Senator Faircloth. It was cluttered? 

Ms. Huber. Yes. 

Senator Faircloth. Who had access to this room? 

Ms. Huber. Ms. Marshall and I both had the same amount of ac- 
cess to the residence. The Clintons’ house guests and employees. 

Senator FAIRCLOTH. So just you, Ms. Marshall, the Clintons, and 
their personal house guests? 

Ms. Huber. Yes. 

Senator FAIRCLOTH. Ms. Huber, when was the last time prior to 
your finding them in August that you were in the room? 

Ms. Huber. I can’t really pinpoint it. You know, I would say I 
was in through there every 2 or 3 days. 

Senator Faircloth. When you discovered them that day in Au- 
gust, you had been in that room reasonably frequent — 2 or 3 days 
as your normal course of duty? 

Ms. Huber. Yes. 

Senator Faircloth. If they had been there before, you would 
have discovered them before, would you not have? 

Ms. Huber. I don’t think I could have missed them. 
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Senator Faircloth. These records were not on the table before. 
You wouldn’t have missed them. Isn’t it likely that someone pulled 
them out and was looking at them in the time between your visits, 
somebody had looked at them? 

Ms. Huber. I don’t know. 

Senator Faircloth. But they placed them there? 

Ms. Huber. They appeared there. 

Senator Faircloth. During this time period, do you recall any 
visitors to the third floor, such as Susan Thomases, who may have 
gone into that room? Do you remember any strangers or any — per- 
sonal — not strangers it would not have been, but any visitors to 
that room other than the Clintons’ normal traffic back and forth? 

Ms. Huber. I can’t remember that, because I’m not up there all 
the time. 

Senator Faircloth. But you didn’t see anybody in the room? 

Ms. Huber. I didn’t see anybody there. 

Senator Faircloth. Just a point — this room is right next door, 
just a wall separating it from Mrs. Clinton’s office? 

Ms. Huber. Yes. 

Senator Faircloth. There is just a wall between, they are right 
next door to each other. Because Mrs. Clinton and her ghost writer 
were working on a book, would she have reason to be in the Book 
Room more often than usual? Was Mrs. Clinton in and out, since 
she was writing her book? 

Ms. Huber. Well, they hadn’t begun on it then. 

Senator FAIRCLOTH. They hadn’t begun the book then? 

Ms. Huber. No. I think she had been writing it, but it had been 
in longhand and she hadn’t been up to the third floor yet. 

Senator Faircloth. Now as I understand it, President Clinton is 
an avid reader? 

Ms. Huber. Yes. 

Senator Faircloth. So does he use this room quite often for 
reading? 

Ms. Huber. I do not know. 

Senator Faircloth. Another question, Ms. Huber. Very late in 
the evening on the night of Vince Foster’s death, the First Lady 
called you for 4 minutes. 

Ms. Huber. Yes, sir. 

Senator FAIRCLOTH. This was approaching midnight or very late. 
This was after she had spoken to Maggie Williams. Could you tell 
us what the conversation was or might have been about? 

Ms. Huber. Be glad to. She called me, she said Carolyn, do you 
know — can you figure out why Vince killed himself? And I said I 
cannot, I cannot believe it. And that’s all we talked about. 

Senator Faircloth. That was the extent of it? 

Ms. Huber. It was — I had been a friend of his for all those years, 
too. He was a very dear friend. 

Senator FAIRCLOTH. But to go back very briefly on this, the only 
people that have access to this room are yourself, President and 
Mrs. Clinton, and Ms. Marshall, whose primary responsibility is to 
work with Mrs. Clinton on a personal matter, on clothing or make- 
up or whatever? 

Ms. Huber. And, of course, the house guests. 

Senator Faircloth. Of course, yes. 
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Thank you, Ms. Huber. 

Ms. Huber. You're welcome. 

Senator FAIRCLOTH. Mr. Chairman, I think we are all concerned 
with the testimony we've heard today. I think it's our duty to find 
out who hid these records during that period of time, and they 
were hidden. I have said before the First Lady should come here 
and tell us what she knows. Now with today's testimony, this Com- 
mittee, we have no choice at the very minimum to depose the 
President and First Lady on a reasonable assumption of possible 
obstruction of justice on this very issue. 

Now, Ms. Huber will tell us that these records were in the third 
floor of the White House in August, full view, in a room accessed 
only by the Clintons and Ms. Huber. Ms. Huber did not put them 
there. She did not know what they were when she removed them. 
Certainly, Ms. Marshall, the lady that was helping Mrs. Clinton, 
didn't put them there. So this leaves two people who could have 
put them there. These records were under subpoena for 2 years, 
since January 1994. We need the President and First Lady to tell 
us that they did or that they did not put them there. 

Mr. Chairman, I have to conclude that what we have here is a 
very likely serious case of obstruction of justice. If not, then we 
need to find out. 

Thank you. 

The CHAIRMAN. Senator, let me, if I might respond. I think the 
Senator in summing up his observations of Ms. Huber’s testimony 
would want to include that house guests obviously also had access 
to this facility, and certainly for cleaning purposes, some of the 
help. We will, as it relates to Ms. Marshall, take her deposition. We 
certainly welcome any clarification that the White House wants to 
make with regard to this. 

I think it is very serious, and given the fact that Ms. Huber has 
testified that these were handwritings by Mr. Foster, that they 
were original, and given the questions concerning the removal of 
files from Mr. Foster's office, it is disturbing that these documents 
were withheld or at least not discovered. 

I have no reason to doubt Ms. Huber's testimony. As a matter 
of fact, I want to commend her for her forthrightness and the man- 
ner in which she has testified. That should be very, very clear. I 
want that to be part of the record and I think all my colleagues 
agree. But we will reserve decision on the rest. 

The First Lady has indicated that she wants to cooperate. We 
welcome that. And if she wants to come in to testify, she is cer- 
tainly welcome to do that. It just seems to me that as time goes 
along, more facts come forward and in a way that does not, I think, 
serve the interest of either the White House, or the American peo- 
ple, or this Committee, to be quite candid, but we'll take that under 
advisement. 

Senator FAIRCLOTH. Mr. Chairman, I have one thing. As we have 
done before, I would like to request that we get access to the Secret 
Service logs for the time period Ms. Huber has identified so that 
we can find out who visited the third floor. 

The Chairman. Let me say that's another area that we will ex- 
amine. I'll have staff, and White House Counsel is here, ask for a 
review of the house guests during that period of time because obvi- 
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ously that is important for a number of reasons. I won’t add to 
speculation, but we will look and ask for that information. 

I was going to go to Senator Mack, but I see that the yellow but- 
ton is up. They are going to yield, so would you put — no? OK. No, 
then fine. That’s why I said that rather than start with 1 minute 
left, I would just as soon then yield to my colleague. So let me yield 
and accord him his time. 

Senator Sarbanes. 

Senator Sarbanes. Ms. Huber, I want to be clear on one thing. 
I think you said earlier before Senator Faircloth started question- 
ing you that the maids, and ushers, and the people who worked in 
the White House had access to this room as well? 

Ms. Huber. Yes. 

Senator Sarbanes. So that would be — generally, the staff in the 
White House residence would have access as well? 

Ms. Huber. Yes. 

Senator Sarbanes. All right. 

Mr. Ben-Veniste. Ms. Huber, I would like to be very clear on 
one point. The records that are in front of you reflect time spent 
by attorneys at the Rose Law Firm back in 1985 and 1986 with re- 
spect to the representation of Madison Bank; is that correct? 

Ms. Huber. Yes. 

Mr. Ben-Veniste. Those records do not relate to, refer to, or are 
in any way related to Whitewater, the Whitewater Development 
Company? 

Ms. Huber. No. This is all Madison. 

Mr. Ben-Veniste. I just wanted to make that clear so that there 
is no misunderstanding in terms of what has been subpoenaed and 
what has not been subpoenaed. I think that’s another issue. 

I think that it’s quite clear that you did exactly the right thing 
in bringing this material to our attention because it’s clearly of in- 
terest to us. The records have been quite useful in examining Mr. 
Massey and others in terms of what work was done by the Rose 
Law Firm and the partners and associates thereof in connection 
with the Madison representation back 10 and 11 years ago. 

We want to thank you for that, and I know you’re obviously quite 
nervous about appearing here today, and I want to say that on be- 
half of us on the Committee who have dealt with you previously, 
we think that you have been very candid and have acted in the 
most appropriate manner. 

Ms. Huber. Thank you. 

The Chairman. Senator Mack. 

OPENING COMMENTS OF SENATOR CONNIE MACK 

Senator Mack. Thank you, Mr. Chairman. 

Ms. Huber, when did you determine that the files that you had 
taken out of the box that were now in your office which you have 
referred to there in front of you were the records that you had 
picked up in the Book Room? What brought about that connection? 

Ms. Huber. I didn’t have to have a connection. It was the box 
that I brought down from upstairs. 

Senator Mack. The only reason I would ask that question is that 
you brought that box down in August, I guess, and it was there for 
4 or 5 months. 
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Ms. Huber. Well, you haven’t seen my office. I have boxes in 
there that’s been in there for 3 years. 

Senator Mack. So there was no question in your mind that when 
you picked up this document, you immediately remembered picking 
it up in the Book Room? 

Ms. Huber. Yes, I did. 

Senator Mack. At what point was the White House aware that 
rather than for these documents to have been found just this past 
January, they were actually in the residence back in August? 

Ms. Huber. Pardon? I didn’t — I don’t understand that. 

Senator Mack. Maybe I don’t understand this. We first heard 
about these records early this month. 

Ms. Huber. Yes. 

Senator Mack. When you discovered them in the box in your of- 
fice, correct? 

Ms. Huber. Yes. 

Senator Mack. But as we are hearing this morning, you actually 
found those documents in August of this past year; is that right? 

Ms. Huber. That’s true. 

Senator Mack. My question then was when did you tell the 
White House folks that you actually found these in August and not 
in January? 

Ms. Huber. You mean when I called Mr. Kendall on January 4? 

Senator Mack. Well, I understand that when you spoke with Mr. 
Kendall, you 

Ms. Huber. That’s when I discovered that they were the docu- 
ments that had been subpoenaed. 

Senator Mack. OK. But when did you tell Mr. Kendall that you 
actually found these? 

Ms. Huber. The minute I opened them up. I sat down and 
thought just a few moments, and then I thought the thing that I 
have to do is to call Mr. Kendall to tell him. I told him, I have 
found a document, David, that I think you are looking for. Would 
you please come to my office. 

Senator Mack. When he came to your office, what did you tell 
him? 

Ms. Huber. I showed it to him. I didn’t say anything. I just 
handed it to him. 

Senator Mack. So at this point Mr. Kendall was not aware that 
you had actually picked this document up back in August? 

Ms. Huber. No, he didn’t know I had it. 

Senator Mack. No, I understand that. Did you ever say to Mr. 
Kendall, now, I actually picked this document up in the Book Room 
back in August, could be by mistake but I just picked it up and put 
it in a box and brought it into my office? 

Ms. Huber. When he came over, I explained to him. 

Senator Mack. Did you explain to White House Counsel at the 
same time? 

Ms. Huber. No, he was by himself when he came to see me. 

Senator Mack. What I’m trying to determine is at what point did 
the White House learn that you actually picked these documents 
up for the first time in August? 

Ms. Huber. That day, January 4th. 

Senator Mack. So you did inform them at that point? 
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Ms. Huber. Yes, that day. 

Senator Mack. Is it reasonable for me to conclude that Mrs. Clin- 
ton is aware of the fact that you had picked those documents up 
in August out of the Book Room? 

Ms. Huber. No, I've — she didn't know I picked them up. I did not 
say — I did not tell anybody I had picked them up. 

Senator Mack. I am now referring to after you had told White 
House Counsel. 

Ms. Huber. You mean on January 4th? 

Senator Mack. Right. 

Ms. Huber. I did not speak to her. 

Senator Mack. You may not know, but is it reasonable for me 
to conclude that if the White House Counsel was informed by you 
on January 4th that you had picked these documents up in the 
Book Room in August, that Mrs. Clinton is aware of that? 

Ms. Huber. I don't know. I don't know if they talked to her. 

Senator Mack. The last time you talked to her was when? 

Ms. Huber. December 22nd. 

Senator Mack. And again, there's just no question in your mind 
that you actually picked these up in August? 

Ms. Huber. Around that date, the best — to my knowledge. 

Senator Mack. Mr. Chairman, the term or phrase “obstruction of 
justice'' has been used, and as I have said many times before this 
Committee, I am not an attorney so I don't know really what con- 
stitutes obstruction of justice. I do know that these records have 
been under subpoena for 2 years, and I have, I think, said on more 
than one occasion over the past several months that I have drawn 
a conclusion to this point that every step of the way it appeared 
that the White House has been involved in activities designed to 
influence the outcome of this investigation. I have not used the 
term “obstruction of justice" because, again, I am not an attorney 
and I don't want to use a term that I am not familiar with. 

But we have been seeking these records for 2 years, and I guess 
I also raise this question in light of the treatment that I think that 
we have received by some who have come ’to testify before us. It’s 
almost as if there was a game being played with the Congress. 
Some witnesses, I think, have had an attitude almost of contempt 
for what we are trying to do. So I ask you this question, and maybe 
I should direct it to Counsel. What, in fact, is obstruction of justice 
with respect to the handling of these kinds of files? 

The Chairman. Well, I refer that question to Counsel. 

Mr. Chertoff. Senator, there are I guess two senses in which 
people refer colloquially to obstruction of justice. There are a series 
of obstruction of justice statutes that relate to the obstruction of a 
Congressional inquiry, obstruction of a subpoena, for example, from 
a Grand Jury, obstruction of a subpoena from an administrative 
agency like the RTC. If one is aware of a subpoena and knowingly 
takes steps to frustrate compliance with the subpoena by, for exam- 
ple, concealing documents or destroying documents,* that can be an 
obstruction of justice, depending on who issues the subpoena. 

The second concept is the concept of contempt. There is, in fact, 
a notion that if one refuses or fails to comply with a Grand Jury 
subpoena or with a Congressional subpoena, it can be a contempt 
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of Congress or contempt of court, again depending on who it is that 
issues the subpoena. 

So what it turns on is knowledge of the existence of the sub- 
poena, and we have had some testimony here obviously that cer- 
tainly Mr. Kendall was aware and was taking steps to make the 
White House aware that there were outstanding subpoenas. That’s 
one element of what makes obstruction or contempt. The second is 
whether in fact documents have been withheld or destroyed, and 
the third is if they were withheld and destroyed, who did it and 
did they do it with knowledge of the subpoenas. And of course, the 
subpoenas here have been pretty well publicized. 

I should observe in connection with that, Senator, that our own 
subpoena from this Committee dated October 30, which was voted 
I believe unanimously by the Committee, there are separate sub- 
poenas directed to the White House, to Williams & Connolly, and 
to the President and Mrs. Clinton themselves. Each of them re- 
quire, among other things, all documents that refer or relate to the 
operations, solvency, and regulation of Madison Guaranty Savings 
& Loan or any entity controlled by that. And there’s no doubt in 
my mind that our subpoena absolutely calls for the production of 
these records. 

I also understand from having read the Pillsbury Report that 
their investigation specifically included the activities of the Rose 
Law Firm, as did the Inspector General of the RTC. I am aware 
of the fact that they issued subpoenas, although I don’t think we 
have seen those subpoenas and they will have to address that. 

Mr. Ben-Veniste. Senator Mack’s question was directed to Coun- 
sel. As that the term may include the plural, I might have a little 
different take than my colleague, Mr. Chertoff. 

Senator Mack. I certainly have no objection to your responding 
to my question, but I would hope that I would have a few addi- 
tional minutes. 

The Chairman. Let me first say certainly, Mr. Ben-Veniste, we 
would appreciate your insight, and Senator Mack will get the addi- 
tional time. 

Mr. Ben-Veniste. I think when you use an expression like ob- 
struction of justice, you have to be very careful, and that’s not a 
term to throw around. That doesn’t minimize in my view the im- 
portance of our Committee looking into the issue of how these doc- 
uments came to be discovered, who had them in their possession, 
and whether there were any shenanigans in connection with their 
discovery and ultimate production to this Committee. Indeed as has 
been said, the documents themselves are to a large extent confirm- 
atory and corroborative of the basic questions of who did what 
work and how much work was involved for the Madison Bank. 

When we talk about obstructing this Committee’s inquiry, I think 
we have to look carefully at the subpoena itself, and again, I am 
addressing your question regarding obstruction. And on the basis 
of the subpoena that issued from this Committee that called for 
documents relating to the operations, solvency, and regulation of 
Madison and any subsidiary, affiliate, or other entity owned or con- 
trolled by Madison, as Mr. Chertoff pointed out, the billing records 
of the Rose Law Firm would not seem to fit into that category as 
the operations, solvency, and regulation of the Madison Bank. 
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And again, let my comments not be misinterpreted. I don’t know 
what anybody else’s subpoena said. I know what our subpoenas 
said. I know also that the issue of the billing records of the Rose 
Law Firm became of interest to this Committee, and for obvious 
reasons Mr. Kendall thought it necessary and Ms. Sherburne as 
well and Mr. Schuelke as well that this Committee be informed im- 
mediately of the discovery of these documents and they were 
turned over to us. 

So what we have here in my view is an anomaly, at least as far 
as this Committee is concerned, of documents which are to a large 
extent confirmatory and corroborative of the First Lady and other 
witnesses’ testimony and statements about the extent of work done 
for Madison and who did the work, and yet there is a question 
mark about how these records came to be produced, and in fact, 
records which for all expectations, in view of how old the underly- 
ing transactions were, would have been thought to have been de- 
stroyed by this time. 

In a sense, we have the benefit of documents which are helpful 
and in their content, largely unremarkable. Mr. Chertoff and I may 
disagree to some extent about how important the documents are for 
one purpose or another, but I hope, Senator Mack, that before 
there is a discussion of anything as serious as charging obstruction 
of justice, that we look carefully at what has been requested and 
the motivations of people involved before we get to the next step 
of discussing that serious kind of allegation. 

The Chairman. Senator Mack. 

Senator Mack. Well, as I said earlier, the issue had been raised 
and I thought it was reasonable to ask for some clarification about 
that legal term. And I want to quickly add, I certainly was not in 
any way implying in my comments any question with respect to 
Ms. Huber. I’m sorry if I left that impression, I certainly didn’t 
mean to. Again 

The Chairman. Let me if I might, Senator, echo the Senator’s 
statements, and I think Ms. Huber knows that and I think her 
counsel knows that. We have indicated quite clearly that I want to 
commend you for the manner in which you testified today, as al- 
ways, and I want to commend you for your candor. The fact that 
you have not had or feigned memory loss, which has been a rather 
frequent occurrence in this room, the fact that you have recalled 
with specificity dates and times that we would have no reason to 
be expected to. 

You have been extraordinarily helpful, and I have no reason to 
believe, Ms. Huber, I want you to know this, and this Committee, 
and I think I echo the sentiments of Senator Mack, in the manner 
in which you’ve testified, that you found these documents and what 
you did and when you first discovered them, when you realized 
when you saw them the second time that these were documents 
that may have been under subpoena and what you did thereafter. 

Senator Mack. 

Senator Mack. Just a couple of points. One is that I am sure 
that there are others involved in this investigation that have sub- 
poenaed those records specifically, and I am also quite aware that 
Mr. Chertoff did request the production of these documents prior 
to October 1995. And last I would say that I would imagine that 
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my colleague, Senator Faircloth, raised the issue, because we have 
all observed here the debate about what has happened to these doc- 
uments. 

We remember the hearings earlier that occurred last year with 
respect to what happened with the documents on July 20, the Se- 
cret Service testifying that Maggie Williams took documents or was 
seen carrying 'documents from Vince Foster’s office to hers, that on 
the 22nd, there’s testimony to indicate that Ms. Williams took doc- 
uments from Vince Foster’s office to the residence of the White 
House, so there is reason to believe, now that we have evidence 
that these billing records were found in the residence, in the Book 
Room, in an area of very limited access. 

The Chairman. With Vince Foster’s handwriting, I might add. 

Senator Mack. That there are very, very serious questions, legal 
questions here, and it is for that reason that I asked the question 
that I did of the Chairman and of Counsel. 

I thank you. 

The Chairman. Thank you, Senator. 

Mr. Chertoff, do you want any amplification? 

Mr. Chertoff. I just wanted to respond briefly on the legal 
issue, it is unmistakable that the subpoena the Committee issued 
refers to any — or requires the production of any document that re- 
fers or relates to any of the following subjects, and these include, 
among others, the operations of Madison, which are clearly re- 
flected on these billing records, as well as the issue of the policies 
and practices of the RTC regarding the legal representation of 
agencies with respect to Madison, and of course that relates to the 
conflict of interest issue. 

So I think it would be a very dangerous argument for someone 
to make, Senator, that this subpoena did not call for the records. 

Let me also observe in connection with this that in 1994 we es- 
tablished in the course of the hearings held by the Banking Com- 
mittee that as early as February 1994, there was concern about the 
Madison issue with respect to the RTC investigation. If my memory 
serves me, there was a memorandum submitted by Mr. Eggleston, 
who was here a couple of days ago, to Mr. Ickes, and then trans- 
mitted to the First Lady, that was specifically entitled “The Rose 
Law Firm.” The memo addressed among other things, and it was 
made part of the record, the issue of whether there was a problem 
with the Rose Law Firm in terms of its representation of the RTC 
and Madison. 

So clearly these issues were the subject of investigation notori- 
ously all over the place as early as 1994. 

The Chairman. Senator Sarbanes. 

Senator SARBANES. Mr. Chairman, I just want to make an obser- 
vation. First of all, I am relieved and gratified that both Senator 
Mack and you made this statement with respect to Ms. Huber that 
just occurred, because I was sitting here thinking that this was a 
rather clear example of harm that can occur to people by a tend- 
ency to want to make judgments ahead of facts. 

The Chairman. If I might, Senator 

Senator Sarbanes. Let me just finish. 
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The Chairman. If I might, I would like to note that I not only 
expanded on Senator Mack’s observations just a few moments ago, 
but also even earlier. 

Senator Sarbanes. That’s correct. 

The Chairman. Number one, because I wanted this witness to 
know and have a comfort level; and number two, we appreciate her 
being here today, after giving us a deposition last night and testify- 
ing heretofore in another forum, her cooperation and her candor. 
I yield back. 

Senator Sarbanes. As the Chairman did, but I think it is very 
hard on the witness to have Members of the Committee start talk- 
ing about obstruction of justice and contempt while she’s sitting at 
the witness table. I mean, she’s the one that’s here and she’s the 
one that’s being carried on the television, and you know, not every- 
one watching is carefully listening and picking these things up. It 
simply underscores, it seems to me, the importance of getting in all 
the facts before you start making judgments. 

Now, we brought Ms. Huber here today, and I think she’s been 
very forthcoming and helpful to the Committee. Questions remain 
to be addressed, but I think it was extremely unfortunate to start 
engaging in this kind of discussion — we don’t know what the facts 
are yet, the complete facts. Ms. Huber is helping to fill in that fac- 
tual picture, and I simply regret that this took place with her at 
the witness table, and I want to underscore, as I indicated earlier, 
that I think she has been very forthcoming, and I think that needs 
to be understood so that none of this in any way spills over on her. 

The Chairman. I appreciate my colleague’s observations, and I 
think we have made it very clear for those who are watching and 
those who are reporting. I don’t know how much clearer we could 
make it. We are appreciative of Ms. Huber’s candor, of her testi- 
mony, of her cooperation, and I attempted to say that right from 
the beginning when we swore her in, so that is not a question. 

Senator Sarbanes. I yield to Mr. Ben-Veniste. 

Mr. Ben-Veniste. Let me make one other point of clarification. 
I think that when terms like “obstruction of justice” are used, be- 
fore we do that, we have some more facts and background to fill 
in and it should not be on the basis of what somebody thinks they 
recall from some memo or some other subpoena, but it ought to be 
on the basis of some pretty hard analysis of the actual requests 
and material, and then also on the basis of the additional facts 
which this Committee will try to find on this issue. 

Let me ask one final question of Ms. Huber, because I think 
there may be some confusion relating to the issue of handwriting 
on the documents. Clearly, Ms. Huber, on the basis of the hand- 
writing of the billing clerks that you saw on the documents, those 
notes were made back in 1992; would that be fair to say, or even 
earlier? 

Ms. Huber. Are you talking about Mr. Foster’s writing? 

Mr. Ben-Veniste. No, I am talking about the Rose Law Firm 
employees handling it. 

Ms. Huber. Oh, that was done back in 1986 or 1985, or when- 
ever they were doing the billing, that was their notes to themselves 
and the accounting department. 
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Mr. Ben-Veniste. Now on the basis of the handwriting that ap- 
pears, that you have identified as Mr. Foster’s, let me ask you 
whether you understood that Mr. Foster was one of the people at 
the Rose Law Firm who was involved in answering the press in- 
quiries during the 1992 election. 

Ms. Huber. Yes, I knew that. 

Mr. Ben-Veniste. Are you able to tell, on the basis of anything 
on the document or the content of Mr. Foster’s notes, when he 
wrote those notes, whether those were written in 1992, or during 
the campaign, or at some point subsequent? 

Ms. Huber. I don’t know. There is no date there. 

Mr. Ben-Veniste. You are not able to provide more information 
on that? 

Ms. HUBER. No, I couldn’t tell when he would write that. 

Mr. Ben-Veniste. I just wanted to clarify that. You don’t know 
whether he made the notes in 1992, that someone had possession 
of them, or how they got to the White House? 

Ms. Huber. I don’t know. 

Mr. Ben-Veniste. Thank you, Mr. Chairman. 

The Chairman. Senator Bond. 

OPENING COMMENTS OF SENATOR CHRISTOPHER S. BOND 

Senator Bond. Thank you very much, Mr. Chairman, and wel- 
come, Ms. Huber. 

I think everybody has gone great lengths to make it clear that 
we very much appreciate your testimony and your willingness to 
come forward and help us try to piece together very important ele- 
ments, and realize that your role was limited. But you have been 
very helpful to us in developing some practices which give us a bet- 
ter idea of what might have happened. 

Now to follow up on Mr. Ben-Veniste’s question, the notation on 
this document, DKSN 028934, which has the handwritten note, 
“HRC — this suggests first matter.” You have said that this is Mr. 
Foster’s handwriting; is that correct? 

Ms. Huber. Yes, sir. 

Senator Bond. Based on that writing, and your knowledge of the 
practices and procedures of Mr. Foster, and the operations in both 
the Rose Law Firm and the White House, what actually was this? 
Was this a notation to himself, or would this have been a transmit- 
tal note? Does this indicate that Mr. Foster was sending these ma- 
terials to HRC? 

Ms. Huber. Not necessarily, because — I don’t know — it looks like 
maybe he was pulling out Mrs. Clinton’s time and he put, like at 
the top, “HRC — this suggests first matter.” He might — I don’t know 
what Mr. Foster had on his mind but he could have been compiling 
a record out of the billing memos. 

Senator BOND. So you don’t have any knowledge whether this 
was, in fact, a transmittal note or a note to himself? 

Ms. Huber. No, I do not. 

Senator Bond. With respect to the records — and you have been 
most helpful. What we are trying do is to find out the chain of con- 
trol over these records and how they got there. Obviously these are 
matters which you clearly don’t have direct knowledge, but maybe 
we could go back and based on your knowledge of the activities and 


464 


the procedures at the Rose Law Firm, who would be the person 
who could ask the firm to pull up the billing records? 

Ms. Huber. The attorneys can. 

Senator Bond. The attorney, and that normally — would that be 
the attorney involved in the case? 

Ms. Huber. It would be the attorney in the case. And Mr. Foster 
worked on this case. 

Senator Bond. So Mr. Foster could have pulled it up? 

Ms. Huber. Yes. 

Senator Bond. Mrs. Clinton could have pulled it up? 

Ms. Huber. Yes. 

Senator Bond. Would it normally be pulled up by any attorney 
not associated with the case? 

Ms. Huber. I don’t know. 

Senator Bond. Based on your experience at the Rose Law Firm, 
though, it is customary 

Ms. Huber. Yes, because I don’t know why somebody else would 
want it. 

Senator Bond. So it is an assumption that you would make that 
these records were all pulled together by an attorney from the Rose 
Law Firm who had been involved in the case? 

Ms. Huber. Yes. 

Senator Bond. Now was it the practice at the Rose Law Firm 
that these billing records would be handled carefully; they would 
not — would they be made available generally, or would they be 
kept under the control of the attorneys involved and submitted to 
the client who is being billed? 

Ms. Huber. No, they — they were kept in the accounting depart- 
ment under tight control. 

Senator Bond. And from the accounting department, the practice 
of the Rose Law Firm was that they should go only to the client? 

Ms. Huber. What do you mean, “go to the client”? 

Senator Bond. In other words, these were not made available, 
generally, to other people in the firm or outside the firm; this was 
not a public document? 

Ms. Huber. No, it is not. And the client would only get the bill. 

Senator Bond. Would the client get the detail? 

Ms. Huber. This bill right here, it is document 28934, that’s 
what the client gets. 

Senator Bond. The client would get that. 

Ms. Huber. Yes. 

Senator Bond. I have in front of me 29016, or a number of pages 
like that, that show date, time, matter, value, and description of 
services rendered. 

Ms. Huber. What page is that? 

Senator Bond. Page 29016. 

Mr. Schuelke. Senator Bond, that’s one of the documents that 
appears to be computer printout? 

Ms. Huber. Is that a computer printout? 

Senator Bond. I think it is. I am not familiar with that. I am 
just asking, is this an internal — this is the kind of thing 

Ms. Huber. That’s internal. We don’t give that to clients. 

Senator Bond. That should not go out of the firm. 

Ms. Huber. No. 
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Senator Bond. OK, but — and the reason we 

Senator Sarbanes. Can I ask, Senator, is that document in that 
pile of documents? 

Ms. Huber. I am sure it is. These are just mixed up. I am trying 
to locate it. 

Senator Bond. I am just asking, Senator, what the status of 
these records are, and apparently, some of the records that were 
in the matters turned over by Ms. Huber represented not bills that 
were presented to the client. Some of them were bills submitted to 
the client, like this 28934 which she mentioned. Some are internal 
billing records. And I wanted to find out what would normally hap- 
pen to these bills, and she has just told us that these — excuse me, 
these computer printouts are internal firm documents. 

Senator SARBANES. I understand. My only question was whether 
that document is part of that pile of materials? 

The Chairman. Yes. 

Senator Bond. Yes, it is. The reason I asked that question, Sen- 
ator Sarbanes, we are trying to find out how these materials came 
together, who had them, what happened to them from the time 
they were taken out of the Rose Law Firm to the time that they 
appeared apparently in August 1995, on a table in plain view. 

Now the reason it is important to determine that is that we have 
had much testimony about the documents. You will recall that on 
Tuesday, the members of the White House defense team were talk- 
ing with us about what they discussed in their meetings. 
“Vacuuming” was a noun rather than a verb. “Quietly” they told us 
was “quality.” But none of them were able to describe the phrases 
in the notes, “Documents never know go out,” or “Try and find out 
what is going on in the investigations.” 

And what we are trying to find out is, by the evidence of prac- 
tices, who could have had access to these records, and where they 
went from whatever time they left the Rose Law Firm until they 
appeared on the desk where Ms. Huber found them. She obviously 
does not have direct knowledge so we are attempting — I am at- 
tempting to find out, to the best of her recollection, how these nor- 
mally would be handled. 

The Chairman. Now look 

Senator Sarbanes. Mr. Kennedy, I might observe, did explain 
those items. 

The Chairman. — I might say that we are going to have Mr. 
Clark here. 

Ms. Huber. He can explain it. He knows what they do with the 
records. 

Senator Bond. I appreciate Ms. Huber’s candor with us and I re- 
alize that there are many questions that you cannot answer, and 
I think, Mr. Chairman, that we will withhold any further questions 
until Mr. Clark comes. 

Thank you. 

The Chairman. Thank you, Senator. 

Mr. Chertoff, do you have some questions? 

Mr. Chertoff. I just have a couple of questions. 

The Chairman. Senator Faircloth, you have an observation. 

Senator Faircloth. Yes. 

The Chairman. Take the shield off. 
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Senator Faircloth. We talked of documents and numbers and 
that sort of thing, but here are the billing records, plain and sim- 
ple, we’ve recognized them. We’ve certainly all been impressed by 
the honesty and directness of Ms. Huber’s testimony. 

Now, she did not find these billing records on the turnstile at the 
Metro. She found them in the most secure room in the entire 
world, the third floor of the White House. That’s where she found 
them. The most secure room in the world. If somebody can think 
of one more secure, I want him to tell me about it. 

Access to this room is by maids and butlers; and Ms. Marshall, 
who is an attendant or whatever, helps Mrs. Clinton; Ms. Huber, 
who we have heard her testify today in exact detail of when and 
where and how she found them; and the Clintons, the President 
and Mrs. Clinton. 

And yet, when I mentioned obstruction of justice, certainly I was 
not talking about Ms. Huber and then there was even some impli- 
cation or trying to say that maybe the butler did it. The most se- 
cure room in the world, next door to Mrs. Clinton’s office, I think 
we need to pursue who put them there. 

Thank you. 

The Chairman. Thank you, Senator. 

I know we are over on our time but I think Mr. Chertoff has two 
questions, and then if you have any observations, I think we would 
be done with Ms. Huber. 

Mr. Chertoff. I have two kind of cleanup questions, Ms. Huber. 
One is, Mr. Ben-Veniste asked you earlier about the policy at the 
firm when you were at the Rose Law Firm about retaining account- 
ing records, such as the records you have before you. 

Ms. Huber. Yes. 

Mr. Chertoff. Now the records you found at the White House 
were copies of printouts, and I understood you to say that originals 
would normally be kept for 7 years after the bill had been sent out? 

Ms. Huber. Yes, then they could be shredded. 

Mr. Chertoff. So that after 7 years, they could be destroyed 
under the normal policy of the firm. That would mean that billings 
or an original billing printout that had been generated for bills in 
1985 and 1986 should not have been destroyed before 1992 and 
1993; is that right? 

Ms. Huber. If that’s 7 years. 

Mr. Chertoff. That’s 7 years. I have done the math. 

Ms. Huber. But there are some that are 1981 in there and they 
could have been destroyed. 

Mr. Chertoff. But bills for 1985 and 1986 would have to be 
kept until 1992 or 1993 at least, that would be the originals. 

Ms. Huber. According to our policies? 

Mr. Chertoff. According to your policies at the firm. Again, let 
me echo, from my standpoint, there is no criticism about the way 
you handled this in January. You did absolutely the right thing. 
The only question I want to make sure we have clear in the record 
is, you called Mr. Kendall, he came over. Ms. Sherburne came over 
the same night? 

Ms. Huber. Yes. 

Mr. Chertoff. Then at the direction of the lawyers 

Ms. Huber. And Mr. Schuelke. 
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Mr. Chertoff. Was there anybody else that night who physically 
handled the records besides the four of you? 

Ms. Huber. No, sir. 

Mr. Chertoff. Do you know who ultimately took possession of 
the original records after you had made the copies? 

Ms. Huber. Mr. Kendall. 

Mr. Chertoff. Thank you, Ms. Huber. 

The Chairman. Mr. Ben-Veniste or Senator Sarbanes. 

Mr. Ben-Veniste. I have nothing else. I just v/anted to thank 
Ms. Huber and Mr. Schuelke for their cooperation. 

The Chairman. Senator Mack. 

Senator Mack. I have one additional question. Frankly, it is not 
related to this specific matter but it is something you said earlier 
in response to a question, and I can’t remember the date but there 
was a time when you received a call from Mrs. Clinton, I think 
during the campaign, asking you if you would go down and get 
some personal files — some files 

Ms. Huber. It was their personal financial records. 

Senator Mack. Personal financial records from your office in the 
Rose Law Firm? 

Ms. Huber. I had them stored there. 

Senator Mack. And you went down at approximately 11:30 that 
night? 

Ms. Huber. Yes. 

Senator Mack. When you got there, you discovered the files were 
gone? 

Ms. Huber. Someone had already taken them to the campaign 
headquarters. 

Senator Mack. What was your reaction to that when you got 
down there? 

Ms. Huber. I called her and told her, and she said in the mean- 
time, she had found out they were already there — that someone 
was en route down there so she couldn’t tell me they had already 
been taken. 

Senator Mack. It did not bother you at all that someone went 
into your office and took files out of your office? 

Ms. Huber. They were a storage closet right by my office so I 
just assumed that it was somebody else that — because Mrs. Jones’ 
records had been taken down there, too. 

Senator Mack. Who is Mrs. Jones? 

Ms. Huber. Yes, the Whitewater that you had asked about ear- 
lier. It was the same night. Hers had been taken. So we all went 
down to the campaign headquarters and found our records there. 

Senator Mack. I guess it would — do you know who took them? 
Ms. Huber. No. 

Senator Mack. But when you got down there and found them at 
the campaign 

Ms. Huber. They were working on them, looking through them. 

Senator Mack. Who was “they”? 

Ms. Huber. I don’t know the campaign workers, there were 
about eight people at a table working on them. I knew none of 
them. 

Senator Mack. The people that were working on them were no- 
body that you recognized? 
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Ms. Huber. No, I didn’t work in the campaign so I knew very 
few people at the campaign. 

Senator Mack. Did you, when you went down there and you said 
you found your files 

Ms. HUBER. Yes, I went in to ask if I could help, to show them 
anything about my records that I had, and they said no, they were 
taking care of it. So I went home. 

Senator Mack. They didn’t need your help? 

Ms. Huber. No. 

Senator Mack. How did you know they had your files? 

Ms. Huber. I looked at the files, I looked at them. 

Senator Mack. When you were looking at those files, did you see 
files of — what other files did you see? 

Ms. Huber. No, this was only their personal files, their checks 
and their paid bills and that type thing. 

Senator Mack. And you didn’t find anything with respect to 
Whitewater? 

Ms. Huber. No, I didn’t have any Whitewater documents at that 
particular — in my particular files other than checks, canceled 
checks, that might have had some Whitewater things on it, some 
canceled checks. 

Senator Mack. And they were going over those, were they? 

Ms. Huber. They went over the whole boxes, all the boxes I 
brought. I don’t know what they did because I didn’t stay. 

Senator Mack. Thank you, Mr. Chairman. 

The Chairman. May I ask you a question? 

Ms. Huber. Yes. 

The Chairman. What day was that? I know you said it was 11:30 
on the Saturday evening. 

Ms. Huber. It was in February. I don’t know exactly what day 
it was. It was on a Saturday. 

The Chairman. Where had you gone? 

Ms. Huber. I had been in the Arkansas Repertory Theater. It 
was on a Saturday night. 

The Chairman. Do you remember what you saw there? 

Ms. Huber. No, I can’t remember. 

The Chairman. You are terrific, I mean, the fact that you even 
remember it was a Saturday and the Repertory Theater. 

Ms. Huber. I knew I was there. 

The Chairman. Was it early February sometime? 

Ms. Huber. Yes, I think it was. 

The Chairman. Let me ask you and I know Senator Mack has 
asked you who the people were who were there that evening, and 
you said you don’t recall all of them, but that they were campaign 
workers. Would you recall if you saw Loretta Lynch? 

Ms. Huber. I cannot remember if I saw her. She wasn’t at the 
table, so she may have been in another office that I passed by. I 
do not — I can’t remember. 

The Chairman. Do you know a Mrs. McFadden? 

Ms. Huber. No, I don’t. 

The Chairman. All right, and you don’t recall anybody else? 

Ms. Huber. No. 

The Chairman. Was Mrs. Wright there? 

Ms. Huber. I don’t know. I didn’t see her. 
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The Chairman. Let me again thank you. 

Senator SARBANES. Ms. Huber, did you understand that they 
were working on these records because they were trying to respond 
to some press inquiries or press 

Ms. Huber. No, I thought they were trying to respond to The 
New York Times newspaper articles, is what I thought they were 
responding to. I learned that 2 or 3 days later. 

Mr. Ben-Veniste. Ms. Huber, the records were the Clintons’ per- 
sonal records? 

Ms. Huber. Yes, this is their very personal checks. 

Mr. Ben-Veniste. You had every reason to believe they were 
taken down there with the permission of Mr. and Mrs. Clinton? 

Ms. Huber. Certainly. 

Mr. Ben-Veniste. And with respect to the Whitewater records 
that you mentioned relating to what Sue Cathey-Jones was sup- 
posed to be looking for as well, and those were Mr. Kennedy’s files, 
and he has testified that those were the Clintons’ personal records 
which they had obtained in some form relating to the Whitewater 
investment. 

Similarly, did you have any reason to believe but that those ma- 
terials were there with the full permission and authorization of 
Governor and Mrs. Clinton? 

Ms. Huber. Yes, I thought — I thought they had — it was OK for 
them to be there. 

Mr. BEN-VENISTE. So it was their records that needed to be re- 
viewed on a hurry-up basis. That had been done because you were 
at the theater and they were located where you had kept them, you 
came over to the firm, you saw that they were working on them, 
you said can I be of any assistance, they said we are OK, we have 
what we need, and that was that? 

Ms. Huber. That’s all. 

Mr. Ben-Veniste. I have nothing further. 

The Chairman. Again, Ms. Huber I want to thank you for your 
cooperation. 

We stand in recess until 1:30 p.m. 

[Whereupon, at 11:59 a.m., the hearing was recessed, to be recon- 
vened at 1:30 p.m. this same day.] 
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AFTERNOON SESSION 

The Chairman. The Committee will come to order. 

Mr. Clark, would you stand for the purpose of taking the oath. 

SWORN TESTIMONY OF RONALD CLARK 
CHIEF OPERATING OFFICER, ROSE LAW FIRM 

The Chairman. Mr. Clark, we want to thank you for coming in 
today. I know that you have been here on a number of occasions, 
and that you were fully ready to testify last week, but due to the 
late hour, various scheduling conflicts, and the weather conditions, 
we were not able to get you on. We certainly apologize to you for 
any inconvenience that you may have had to go through, and we 
thank you for your appearance. 

Do you have any statement that you would like to make? 

Mr. Clark. No, sir, I don’t. 

The Chairman. Then I will turn the matter over to Mr. Giufifra 
for examination. 

Mr. Giuffra. 

Mr. Giuffra. Thank you, Mr. Chairman. 

Good to see you again, Mr. Clark. Good afternoon. 

Mr. Clark. Good afternoon. 

Mr. Giuffra. Mr. Clark, you became the Chief Operating Officer 
of the Rose Law Firm in February 1993, when Mr. Kennedy be- 
came Associate Counsel to the President? 

Mr. Clark. That’s correct. 

Mr. Giuffra. You have been at the Rose Law Firm since you 
graduated from law school in 1980? 

Mr. Clark. That’s correct. 

Mr. Giuffra. In November 1993, you began to get press calls at 
the firm about Rose’s representation of Madison? 

Mr. Clark. Yes. 

Mr. Giuffra. You began to search for Rose records relating to 
the Madison representation? 

Mr. Clark. A very limited search at that time, that’s correct. 

Mr. Giuffra. Am I correct that the firm first received a sub- 
poena approximately January 13, 1994? 

Mr. Clark. That’s correct. 

Mr. Giuffra. And that was from Mr. Mackay who was then at 
the Justice Department in Washington? 

Mr. Clark. I believe that’s right, yes. 

Mr. Giuffra. Then you received a second subpoena, in February 
1994, from Special Counsel Robert Fiske; is that right? 

Mr. Clark. Yes, that’s correct. 

Mr. Giuffra. Both subpoenas called for the production of docu- 
ments relating to Rose’s representation of Madison? 

Mr. Clark. I believe that’s correct, yes. 

Mr. Giuffra. They would have called for billing materials that 
the firm had in its possession relating to Madison? 

Mr. Clark. I think we would have assumed that that would in- 
clude the billing materials, yes. 

Mr. Giuffra. In trying to comply with those subpoenas, Rose un- 
dertook substantial steps in order to locate documents, including 
billing records? 

Mr. Clark. That’s correct. 
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Mr. Giuffra. In fact you spent thousands of dollars on legal fees, 
having people look through your files to see if they could find the 
billing records? 

Mr. CLARK. Way beyond a thousand, yes. 

Mr. Giuffra. Am I also correct that you were unable to locate 
a set of the Rose billing records? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. At least a complete set or anything approaching a 
complete set? 

Mr. CLARK. Really no copies whatsoever of the bills or the billing 
memoranda. 

Mr. Giuffra. There came a time in 1995 when you received a 
subpoena from the Senate, asking for certain documents as well? 

Mr. Clark. Yes, that’s correct. 

Mr. Giuffra. That subpoena also called for the billing records? 

Mr. Clark. Yes, it did. 

Mr. Giuffra. And you again undertook to look for the billing 
records and could not find them? 

Mr. Clark. Correct. 

Mr. Giuffra. You also received a subpoena from the RTC looking 
for the billing records? 

Mr. Clark. Multiple subpoenas, yes. 

Mr. Giuffra. And you couldn’t find them? 

Mr. Clark. That’s correct. 

Mr. Giuffra. Am I correct that you first learned of the existence 
of these billing records when I brought them into your deposition 
about a week and a half ago? 

Mr. Clark. That’s correct. 

Mr. Giuffra. What was your reaction when I walked into the 
deposition with these billing records in my hand and showed them 
to you? 

Mr. Clark. I was somewhat surprised. 

Mr. Giuffra. Stunned, in fact? 

Mr. Clark. Yes, gratified but stunned. 

Mr. Giuffra. You don’t have any idea how these billing records 
made their way to the third floor of the White House residence? 

Mr. Clark. No, sir, I don’t. 

Mr. Giuffra. You heard Ms. Huber’s testimony today? 

Mr. Clark. I did. 

Mr. Giuffra. You know Ms. Huber? 

Mr. Clark. Yes, I do. 

Mr. Giuffra. She used to work at the Rose Law Firm? 

Mr. Clark. She did. 

Mr. Giuffra. She was very highly regarded at the Rose Law 
Firm? 

Mr. Clark. By me she was, yes. 

Mr. Giuffra. Am I correct that client billing materials should 
not leave the firm in the ordinary course? 

Mr. Clark. That’s true. When you say “billing materials,” cer- 
tainly the internal billing memorandum should not leave the firm. 

Mr. Giuffra. For example, the computer printouts shouldn’t 
leave the firm? 

Mr. Clark. No. 
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Mr. Giuffra. It would be improper for somebody to take them 
out of the firm? 

Mr. Clark. Other than, you know, I take them home to work on 
them but for other purposes, no. 

Mr. Giuffra. Now if I could turn your attention to a document — 
we will call it document 1, it is in your packet — it is the first page 
of the computer printout. Do you have that, sir? 

Mr. Clark. Yes, sir, I do. 

Mr. Giuffra. In the upper left-hand corner, it states, “Report ID 
billpay 2/12/92, 8:41.” Am I correct that that indicates that this cli- 
ent billing and payment history was printed off your computer sys- 
tem at 8:41 a.m. on February 12, 1992? 

Mr. Clark. Yes, sir. 

Mr. Giuffra. So that would be during the 1992 Presidential 
campaign? 

Mr. Clark. Yes. 

Mr. Giuffra. Now, Mrs. Clinton was the billing partner for the 
Madison matter? 

Mr. Clark. That's correct. 

Mr. GIUFFRA. If a matter in the ordinary course is being handled 
by a partner and a first-year associate at the Rose Law Firm, the 
partner would normally review the associate's work? 

Mr. Clark. A partner would normally review a first-year associ- 
ate’s work, yes. It would not necessarily be the billing partner. 

Mr. Giuffra. But some partner normally would 

Mr. Clark. Some partner would, yes. 

Mr. Giuffra. If Mrs. Clinton were the only partner working on 
the matter, one would think she would have been reviewing the as- 
sociate’s work? 

Mr. Clark. Yes, that's true. 

Mr. Giuffra. If a client was dissatisfied with the Rose Law 
Firm's work, would they normally complain to the billing partner? 

Mr. Clark. In most cases, yes. 

Mr. Giuffra. You have been involved in billing clients, I would 
imagine, since you became a partner at the Rose Law Firm? 

Mr. Clark. That's correct. 

Mr. Giuffra. Am I correct that it could be a violation of Federal 
or State law if someone — if a firm misbilled or overbilled a client? 

Mr. Clark. Certainly. 

Mr. Giuffra. So, you try to be very careful in doing your billing? 

Mr. Clark. Yes. 

Mr. Giuffra. In fact, it would be overbilling if a firm billed for 
work that it hadn’t performed for a client? 

Mr. Clark. That's correct. 

Mr. Giuffra. If we could put up the document that I've listed as 
document number 2, this is a bill of the Rose Law Firm; it’s dated 
October 29, 1985. It is a poor copy but it is the best we have. 

Mr. Clark. I can see the October 29. 

Mr. Giuffra. Up on the corner. This bill indicates that Rose 
charged the Madison firm for a matter called IDC, $550. 

Mr. Clark. That's correct. 

Mr. Giuffra. It indicates on the bill that the bill was paid. 

Mr. Clark. That's correct. 
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Mr. GlUFFRA. And indicates on the left-hand column the work 
that was performed by the lawyer in connection with this bill. 

Mr. Clark. Yes. 

Mr. GlUFFRA. Let’s just go down three entries where I have it 
highlighted. It says, “October 14, 1985, Mr. Thrash”— he is a law- 
yer at the Rose Law Firm? 

Mr. Clark. Yes, sir, he is. 

Mr. Giuffra. Then it says, “attend closing.” 

Mr. Clark. Yes. 

Mr. Giuffra. And you would interpret this bill to indicate that 
on October 14, 1985, Mr. Thrash attended a closing in some way 
connected with the IDC matter? 

Mr. Clark. Yes, I would. 

Mr. GlUFFRA. No other lawyer’s time is reflected on this bill; is 
that right? 

Mr. Clark. No. 

Mr. Giuffra. If we could put the third document up on the Elmo. 
This is a bill which appears to be dated, it is a bad copy — but Janu- 
ary 30, 1986, to Madison Guaranty. It describes legal services ren- 
dered by the Rose Law Firm through January 30, 1986, by H.R. 
Clinton, T. Thrash, R. Donovan, K. Shemin, and J. Birch. Then it 
lists certain types of services that were performed in connection, 
again, with this IDC matter. 

Mr. Clark. Yes, it does. 

Mr. GlUFFRA. On the bill it indicates that the amount that was 
billed for services is $4,651.50. 

Mr. Clark. That’s correct. 

Mr. Giuffra. There are some disbursements, and disbursements 
are expenses that are incurred by a law firm. 

Mr. Clark. That’s correct. 

Mr. Giuffra. In this particular case, doing some Xeroxing, for a 
total bill of $4,670.35; right? 

Mr. Clark. Correct. 

Mr. Giuffra. Then it says on the bill that it was paid 1/30/86 
in the full amount of $4,670.35. 

Mr. Clark. Correct. 

Mr. Giuffra. That was because you had a retainer agreement 
with Madison and the money was in a trust account, and you were 
able to deduct it from the amount that was in the trust account. 

Mr. Clark. That’s correct. 

Mr. Giuffra. The narrative portion of the bill, it would be Rose 
Law Firm policy to be accurate in describing the work that you had 
performed? 

Mr. Clark. Yes. 

Mr. Giuffra. In fact, a law firm might have some sort of legal 
liability to a client if, unbeknownst to the client, the firm in the 
narrative portion of the bill did not accurately describe the services 
that the firm had rendered. 

Mr. Clark. Contrary to an agreement with the client, correct. 

Mr. Giuffra. You try to be as careful as possible in drafting the 
narrative portion of the bill. Now in this bill, among the items that 
are listed are “Review contract for sale.” Then it says further down, 
“Review changes in agreement,” and “Attend IDC board meeting,” 
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“Attend closing/’ something that had been billed for in the prior 
bill. Then it says, “Meetings with Seth Ward.” 

In the October 29th bill someone had — Mr. Thrash’s time had 
been billed for attending the closing, and would you think that per- 
haps this January 1996 bill reflects attendance at the closing by 
another Rose lawyer, because it wouldn’t be proper to double bill 
for the same services by the same lawyer; am I right about that? 

Mr. Clark. Well, I think the January bill reflects pretty much 
all the time in the October bill. 

Mr. Giuffra. Would this bill reflect different services — you had 
already billed, in the October 29th bill, for attending the closing? 

Mr. Clark. I don’t believe the October 29th bill was ever sent to 
the client. 

Mr. Giuffra. But the October 29th bill on its face indicates that 
it was paid. 

Mr. Clark. I think because the money was taken from the re- 
tainer account. I mean, it was a typical practice when we had re- 
tainers to occasionally submit internal bills or generate internal 
bills only to clean out balances in the retainer account, but wait 
until some definite date near the end of the transaction, or the end 
of our fiscal year to actually send the bill to the client. 

I believe that you will find on the January bill that it reflects the 
time on this matter, both in the October and I think there was an 
earlier September bill, which is also reflected in the January bill. 

Mr. Giuffra. OK. Now in preparing the narrative portion of the 
bill, the billing partner would rely upon the billing memorandum; 
am I correct? 

Mr. Clark. That’s correct. 

Mr. Giuffra. That’s a computer-generated document at the Rose 
Law Firm. 

Mr. Clark. That’s correct. 

Mr. Giuffra. The billing memorandum would reflect the infor- 
mation contained on the lawyer’s timesheets. 

Mr. Clark. Yes. 

Mr. Giuffra. A lawyer’s timesheet, for people who don’t know, 
what you did in a particular time, for example, teleconference for 
half-hour with whomever you have the telephone call. 

Mr. Clark. That’s correct. 

Mr. Giuffra. It would be Rose Law Firm policy to be as accurate 
as possible in recording your time on the timesheet. 

Mr. CLARK. That’s correct, true, that’s true. 

Mr. Giuffra. If we could put up document 4 which is the billing 
memorandum for this IDC matter, appearing to be reflected in the 
January 30th bill. This billing memorandum describes the services 
that were rendered in connection with this IDC matter to Madison 
by the various lawyers who were involved; and it has, for example, 
RDT would be — I believe that would be Mr. Thrash; right? 

Mr. Clark. No, I believe that’s Dave Thomas. 

Mr. Giuffra. Excuse me. I’m sorry. Then it has Mrs. Clinton’s 
time and then it has Mr. Donovan’s time. And it lists, for example, 
between December 6, 1985 and December 24, 1985, seven tele- 
phone calls between Mrs. Clinton and Mr. Seth Ward. 

Mr. Clark. Correct. 

Mr. Giuffra. Seth Ward is the father-in-law of Webster Hubbell. 
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Mr. Clark. Yes. 

Mr. Giuffra. Who was a partner of the Rose Law Firm. 

Mr. Clark. Mr. Hubbell was, yes. 

Mr. Giuffra. Mr. Ward was involved in what has become known 
as the IDC/Castle Grande transaction. He was a principal in that 
transaction; correct? 

Mr. Clark. That’s my understanding, yes. 

Mr. Giuffra. If we could look at the time summary by attorney, 
that’s down at the bottom of this billing memorandum. It lists Mrs. 
Clinton’s billing during this time period reflected by the billing 
memorandum, 7.3 hours; and then it has a standard value which 
I assume is based on her hourly rate of $125 an hour? 

Mr. Clark. It is based on the hourly rate as reflected in the com- 
puter. 

Mr. Giuffra. So 7.3 times $125 equals $912.50. 

Mr. Clark. That’s correct. 

Mr. Giuffra. Now the other lawyers, Mr. Donovan, Mr. Thomas, 
also their time is reflected similarly under the standard value 
which is your hourly billing rate. 

Mr. Clark. Yes. 

Mr. Giuffra. So far as you know Rose was billing Madison on 
a hourly basis; is that correct? 

Mr. Clark. I really don’t know how they were being billed. 

Mr. Giuffra. Do the records indicate it was an hourly 

Mr. Clark. Based on these records, it would appear it was pretty 
much an hourly rate client, yes. 

Mr. Giuffra. An hourly rate client means that if you bill 10 
hours of work at $100 an hour, you would send in a bill for $1,000. 

Mr. Clark. Correct. 

Mr. Giuffra. If premium billed client, you might do 10 hours of 
work but bill for $5,000? 

Mr. Clark. That’s right, or even on an hourly rate if you had an 
opinion letter or extraordinary travel or something, you might bill 
something on an other than standard hourly rate. 

Mr. Giuffra. You have to work that out with the client? 

Mr. Clark. Subject to agreement with the client, that’s correct. 

Mr. Giuffra. For Mrs. Clinton, there is an amount to bill listed 
in handwriting of $2,731.25. Do you see that down on the 

Mr. Clark. Yes. 

Mr. Giuffra. Then for Mr. Donovan, it’s $468; the standard 
value and the amount to bill is the same. 

Mr. Clark. That’s correct. 

Mr. Giuffra. Same thing for Mr. Thomas. 

Mr. Clark. Right. 

Mr. Giuffra. For Mrs. Clinton, it appears the amount to bill, 
which is the amount you are going to bill the client, is $1,818.17 — 
75 cents higher than the standard value, in fact three times her 
standard value. 

Mr. Clark. It is higher. I will trust your math on it. 

Mr. Giuffra. Which would be approximately three times the 
hourly rate. 

Mr. Clark. Well, it would be three times the hours reflected on 
this particular billing memorandum, that’s true. 
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Mr. GlUFFRA. Now is one explanation for the fact that the 
amount to bill is three times higher than the hourly rate, that per- 
haps Mrs. Clinton had done additional work for Madison in connec- 
tion with the IDC transaction that is not reflected in the billing 
memorandum? 

Mr. Clark. I would think that that’s probably exactly what hap- 
pened. 

Mr. GlUFFRA. And your belief, based on what you know about 
Rose Law Firm policies and procedures, would be that Mrs. Clinton 
probably did additional work on the IDC matter that’s not reflected 
in the billing memorandum? 

Mr. Clark. Correct. If you will notice, I mean, the date of the 
billing memorandum is dated January 21st; of course, the date of 
the bill is only January 30th. And it looks like the last time entry 
was January 15th and Mrs. Clinton’s last time entry was January 
14th. So I would anticipate at the time of preparing the bill there 
had been additional time rendered since the last date of the last 
bill which was added to this. 

This is especially true at this time of the year which is the end 
of our fiscal year; especially in these years, our accounting depart- 
ment was very backed up because they were the same people that 
was generating the bills that were putting the timekeeping in. So 
typically we would have to manually add time during the last 
month of the year to properly reflect our bills. 

Mr. GlUFFRA. Or perhaps Mrs. Clinton had done work earlier, 
and this work was not reflected in her time entries, and she real- 
ized the work was not reflected in her time entries and she added 
it to the bill? 

Mr. Clark. That’s possible also, yes. 

Mr. GlUFFRA. That sometimes happens; am I correct? 

Mr. Clark. That’s possible also, yes. 

Mr. GlUFFRA. The difference between the standard value and the 
amount to bill is about $1,800, which at hourly billing rates of $125 
comes to about 14 Vh hours. 

Mr. Clark. OK. 

Mr. GlUFFRA. So this would indicate that perhaps that was about 
14 y 2 hours more work done on the IDC matter than is reflected in 
the billing memorandum? 

Mr. Clark. I think that’s correct, yes. 

Mr. Giuffra. Looking at Mr. Thrash’s entries which would be 
those that are indicated on the earlier bill, and looking at the ini- 
tial bill, it would appear that Mr. Thrash put down that he had at- 
tended the closing, but he made no reference to — for example, if 
you compare the January 30th bill with the October 29th bill, in 
the January 30th bill, there is an entry for review contract for sale. 

Now review contract for sale is not listed as a service that is ren- 
dered in any of the billing memoranda that we have or in the Octo- 
ber 29th bill, so, by process of elimination, one would think that 
perhaps Mrs. Clinton had reviewed a contract for sale. 

Mr. Clark. I think there was one earlier 

[Witness conferred with counsel.] 

I think there was one earlier bill on the IDC matter that may 
reflect that entry, and I know that we have produced copies of Mr. 
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Thrash’s timesheets which describe that particular entry of review- 
ing the contract for sale. 

Mr. Giuffra. How about review changes in agreement? 

Mr. Clark. I remember, because I was puzzled by this myself, 
in going back and looking at the September bill for IDC and the 
October bill, and Tommy’s time — or Mr. Thrash’s time, pretty much 
matched up word-for-word. What phrase were you looking for? I 
have Mr. Thrash’s timesheets. 

Mr. Giuffra. “Review contract for sale.” 

Mr. Clark. Yes. He had a — looks likes on August 6, 1985, he had 
a time entry that says, “Review contract for sale.” 

Mr. Giuffra. How about, “Review changes in agreement”? 

Mr. Clark. Yes. On August — I believe it is August 9th. 

Mr. Giuffra. Then he also attended the IDC board meeting; is 
that right? 

Mr. Clark. That’s correct. That was on August 19th. 

Mr. Giuffra. He also attended the closing, and that was the ear- 
lier bill. 

Mr. Clark. Yes. 

Mr. Giuffra. OK, so it is a mystery to us, how these additional 
14 hours that Mrs. Clinton billed were spent. You can’t really tell 
from the billing memorandum. 

Mr. Clark. No, sir, ycu can’t. 

Mr. Giuffra. You can’t tell when she spent the time? 

Mr. Clark. No. 

Mr. Giuffra. She might have spent the time back in October, 
she might have spent the time in November, or she might have 
spent the time in January, you just don’t know? 

Mr. Clark. I would have thought had she spent them in Septem- 
ber or October they would have been included on the September 
and October internal bills that were rendered, but that’s not nec- 
essary to the case, but that’s what I would have thought. I mean, 
I would think that since the extra hours were on the January bill, 
it would have been time that she would have spent sometime after 
October 29th, which was the next previous bill. 

Mr. Giuffra. Or the alternative is that this could be a premium 
amount that’s being billed by Mrs. Clinton? 

Mr. Clark. I guess that’s certainly in the realm of possibility. It 
doesn’t look that way from looking at these bills to me. 

Mr. Giuffra. So you would say it’s got to be additional work, 
that she did approximately 14 Vh hours work on the IDC matter 
than are reflected in the billing memorandum. 

Mr. Clark. Yes, I would think it is unrecorded hours, correct. 

Mr. Giuffra. Now am I correct that in 1985 and 1986 the pri- 
mary factor in determining a partner’s compensation in the Rose 
Law Firm was fee credits? 

Mr. Clark. Primarily, yes. 

Mr. Giuffra. Basically your billing is the same thing as your fee 
credit? 

Mr. Clark. Well, there was a large correlation but certainly not 
exclusively, no. There were a number of instances where your fee 
credit would not necessarily match up with the amount of time you 
would actually put in the bill, but there was a strong correlation 
between the two. 
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Mr. Giuffra. The greater your fee credits the greater your com- 
pensation? 

Mr. Clark. Eventually, yes; not in that particular year. 

Mr. Giuffra. So in this particular instance, for example, if Mrs. 
Clinton had either done premium billing or done additional work, 
that would have increased her compensation at the end of your fis- 
cal year? 

Mr. Clark. To a very limited extent, yes. 

Mr. Giuffra. To some extent though? 

Mr. Clark. Yes. 

Mr. Giuffra. These bills indicate that the matter is something 
called IDC. If we could put up document number 6 on the Elmo. 
This is a Rose Law Firm voucher; am I right? 

Mr. Clark. That’s correct. [Reply corrected to, “No.”] 

Mr. Giuffra. This voucher, the amount is $4,670.35; right? 

Mr. Clark. That’s correct. 

Mr. Giuffra. That’s the same amount that the firm had billed 
Madison in the January 20, 1996 bill; am I right? 

Mr. Clark. That’s correct. 

Mr. Giuffra. So those amounts correlate. 

Now it says under something called “account name,” it looks like 
“RES,” and this is a poor copy, “for DEV/UTIL,” utility perhaps, 
“CG.” Do you see that? 

Mr. Clark. I do. It is difficult to read, but I do see it. 

Mr. Giuffra. You see the CG though? 

Mr. Clark. Yes. 

Mr. Giuffra. Do you have any explanation for what the CG 
stands for? 

Mr. Clark. No. 

Mr. Giuffra. Would the best explanation probably, given what 
we know, that CG stands for Castle Grande? 

Mr. Clark. I have no idea what it stands for. 

Mr. Giuffra. Can you think of any other explanation for what 
CG stands for? 

Mr. Clark. No, but I haven’t given it any thought until this very 
moment. 

Mr. GIUFFRA. Am I correct that billing partners usually work 
with your accounting department in preparing your bills; right? 

Mr. Clark. Somewhat, yes. 

Mr. Giuffra. In fact your accounting department, I think Ms. 
Huber testified to this in her deposition yesterday, will visit the 
partners and discuss the billing materials and how they should bill 
the client? 

Mr. Clark. In some cases, yes. 

Mr. Giuffra. So something called account name, in drafting an 
account name that would be something that the billing — excuse me, 
that the accounting department would do in consultation with your 
billing partner? 

Mr. Clark. Well, generally the billing partner would determine 
the name of the account. This looks like a clerk’s entry on trying 
to clear out the — either the trust account or the unapplied account, 
so I mean 

Mr. Giuffra. This may be based on what the billing partner told 
the clerk; correct? 
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Mr. Clark. It could be or it could not be. [Reply corrected to 
“No.”] 

Mr. Giuffra. Let’s take a look at the next document, number 7. 

The Chairman. Hold on just a second, Mr. Clark. Let me go back 
to that. This is the first time I have seen this. “RES” — resolution 
for development. Is that development? And utility, CG. Now what 
other reasonable interpretation would you put to that CG? 

Mr. Clark. I am sorry, Mr. Chairman. I guess my copy is not 
clear. What were you reading of the first three words? 

The Chairman. I am not even sure but I see, “Development util- 
ity CG.” Do you see that? 

Mr. Clark. Yes. Yes. 

The Chairman. It’s right up on the Elmo, in the third line. 

Mr. Clark. I see it. 

The Chairman. I mean, how do you read that? 

Mr. CLARK. Well, actually when I first saw the initials, I thought 
it was the initials of one of my former partners, but 

The Chairman. Give me a reasonable interpretation of that. 
Doesn’t it seem to be identifying the work as Castle Grande? And 
when you look back, weren’t they doing work on development, 
sewer, and utility, et cetera, and isn’t that utility? 

Mr. Clark. Senator, that makes sense to me. The only way it 
reads, and I will disagree, is that in the documents that I have 
seen 

The Chairman. Do you have a partner by the name of CG? 

Mr. Clark. Yes. 

The Chairman. You do? 

Mr. Clark. We did at that time. 

The Chairman. Who’s that? 

Mr. Clark. C.J. Giroir. 

The Chairman. Did he bill CG? 


Mr. Clark. G-i-r-o-i-r, Giroir. 

The Chairman. Did he work on this? 

Mr. Clark. I don’t think so. 

Mr. GlUFFRA. We have another document. Let’s put up 7. This 
is a very poor quality copy and I want to apologize to everyone. It 
says Madison Guaranty Savings & Loan. This is a Rose Law Firm 
document; correct, sir? 

Mr. Clark. Yes, it is. [Reply corrected to, “No.”] 

Mr. Giuffra. On the left-hand side there is listed, and you can 
barely make it out, it looks like a number of 1, 2, 3, 4, 5, those 
would be your matter numbers? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. Down at the bottom, it says I believe that’s number 
5; right? 

Mr. Clark. Yes. 

Mr. Giuffra. Then it says IDC next to it? 

Mr. Clark. Correct. 

Mr. Giuffra. You can barely make it out, but I think this is 
probably the best reading, it looks like $4,670.35. Would you think 
that’s about right? 

Mr. Clark. It looks correct, yes. 

Mr. Giuffra. Which would be the same amount that was billed 
to Madison in January 30, 1996; correct? 
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Mr. Clark. That’s correct. 

Mr. GlUFFRA. So the numbers key off. And then again you can 
barely make it out but — to the left, it looks like HC. Would that 
be Mrs. Clinton’s initials? 

Mr. Clark. Yes. 

Mr. GlUFFRA. Going to the end, it says CG again, and perhaps — 
it is hard to make out the rest of it, but you again see the RES, 
and it looks like a DEV is in there, and UTIL, and then CG again. 
Would you agree with that, sir? 

Mr. Clark. As difficult as it is to read, that looks correct, yes. 

Mr. GlUFFRA. You are seeing again — on this particular document, 
you are seeing matter 5 IDC, you are seeing Mrs. Clinton’s initials, 
you are seeing $4,670.35 which is the amount that’s billed in Janu- 
ary, and then you are seeing a description of the work with, at the 
end, the initials CG. 

Mr. Clark. Correct. 

Mr. GlUFFRA. The client is Madison Guaranty? 

Mr. Clark. Correct. 

Mr. GlUFFRA. Let’s put up document number 8. And again part 
of the problem that we have had in doing this is that the records 
are missing or we don’t have complete records. This is another 
Rose Law Firm document, you would agree; correct? 

Mr. Clark. Yes, it is. [Reply corrected to, “No.”] 

Mr. GlUFFRA. Under account name it says, it looks like “RES,” 
period, “CG utility.”? 

Mr. Clark. Correct. 

Mr. GlUFFRA. Or “resolution CG utility”? 

Mr. Clark. Correct. 

Mr. GlUFFRA. The CG is there and then down under the descrip- 
tion of the work, it says Rose Law Firm IDC work? 

Mr. Clark. Correct. 

Mr. GlUFFRA. You have IDC work and CG under the account 
name on the same document? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. Again indicating that there is a connection between 
the IDC work and the CG work or Castle Grande work? 

Mr. Clark. That appears correct, yes. 

Mr. GlUFFRA. That would be your interpretation of these three 
documents we have just shown you? 

Mr. Clark. Certainly of this document which is more clear. It 
would look like the top would say CG utility which is tied together. 
My earlier comment was we internally referred to it as IDC, but 
that was based simply on history I have learned the last 2 years. 
That’s not 

Mr. GlUFFRA. You weren’t working on the matter at the time? 

Mr. Clark. No, but I agree with you that that looks like what 
that is. 

Mr. GlUFFRA. It looks like someone who was involved in the bill- 
ing of this matter called it CG or Castle Grande? 

Mr. Clark. Correct. [Reply corrected to, “No.”] 

Mr. GlUFFRA. That would be your best interpretation? 

Mr. Clark. I think that’s right. [Reply corrected to, “No.”] 

Mr. GlUFFRA. Mr. Chairman, I have a number of other areas, but 
maybe I should turn it over. 
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The Chairman. How long do you have to go? If you feel that you 
want to, and can conclude in a reasonable period of time, I think 
we can save a lot of time by finishing up completely. Then we can 
give whatever time to Senator Sarbanes. Or, if you want to just 
turn it over now, we will turn it over now. Why don’t we turn it 
over right now. 

Senator Sarbanes. 

Senator Sarbanes. I yield to Mr. Ben-Veniste. 

Mr. Ben-Veniste. Good afternoon, Mr. Clark. 

Mr. Clark. Good afternoon. 

Mr. Ben-Veniste. You indicated that when you learned that the 
White House had located the billing records, the time records for 
individual attorneys and copies of certain details of bills, you were 
both gratified and stunned that they had turned up; correct? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. According to the document destruction policy 
in place at the Rose Law Firm, how would such records have been 
treated? 

Mr. CLARK. Generally speaking, it’s — I mean, if you ask me today 
to go back and find any billing records for any client in 1985 and 
1986, it would probably be less than a 50/50 chance that we would 
find it — find those records at this point. And that probably would 
have been true in — as early as 1992, or 1993. 

Though we handle our clients’ records very carefully, or try to, 
we are less careful with our own internal documents. We have — 
we may take great efforts to try to clean out that information as 
we can, and have taken efforts, both throughout the late 1980’s and 
early 1990’s, to get rid of all that excess paper as possible. So, it’s — 
they might be there or they might not. 

Mr. Ben-Veniste. OK, so in a sense it was remarkable to some 
extent that these documents were maintained even as photocopies 
somewhere? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. And you were gratified that they were found 
because there had been so much interest in what they actually 
showed, that now you are in a position to work rather from specu- 
lation or unfounded accusations, but rather from actual documents? 

Mr. Clark. Well, I was gratified in two respects. One which 
proved false unfortunately, but I was first gratified, as I think the 
people who were taking my deposition will recognize, is that I 
think everyone in that room thought that those were photocopies 
of the originals. And so my first impression was we had found the 
originals, which eliminated any prospect that we had destroyed 
them. That obviously has turned out to be false. They weren’t the 
originals so we still have that issue. Last I was gratified that fi- 
nally, after 2 years of my partners having to look at 10- and 11- 
year-old documents to try to reconstruct their memory, we would 
have a record of exactly what we did. 

Mr. Ben-Veniste. Fine. Now in connection with this very much 
discussed issue of how many hours Mrs. Clinton spent working for 
this client on various matters during the 1985-86 time period, I 
take it you did a computation of how many hours were involved? 

Mr. Clark. Rough, yes. 

Mr. Ben-Veniste. That came to approximately 60 hours, right? 
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Mr. Clark. It did on the billing memorandum. Again, I had al- 
ready identified some of the matters that Mr. Giuffra had pointed 
out and thought there were probably some hours that weren't on 
those billing memorandum. 

Mr. Ben-Veniste. So that the hours that Mr. Giuffra had been 
talking about, this 14 and change hours or so, were already in- 
cluded when you came to the total number of 60; isn't that so? 

Mr. Clark. Somewhere in that area, yes. 

Mr. Ben-Veniste. This is not anything that adds in any way to 
the total number of hours that Mrs. Clinton spent over a 15-month 
period for this client; is that fair to say? 

Mr. Clark. Roughly, that's correct, yes. 

Mr. Ben-Veniste. Was the Madison Bank a substantial, signifi- 
cant client of the Rose Firm in 1985? 

Mr. Clark. It was very insignificant. 

Mr. Ben-Veniste. In terms of the total numbers of hours ex- 
pended by all lawyers of the Rose Law Firm on this particular cli- 
ent, can you quantify it as any percentage of the total amounts of 
time spent in 1985? 

Mr. Clark. It is very difficult for me, Mr. Ben-Veniste, to quan- 
tify it in terms of hours and I just don't think that way, I do think 
in terms of dollars. And I mean, if you look at the revenues of the 
firm in 1985 and 1986 and compare that to the total collection of 
this client, it was somewhere between 1/1000 and 2/1000 of our 
total business during that time period. So from my perspective, sort 
of a global look, we spent a lot more time 

Mr. Ben-Veniste. 1/1000 of the total billing for that year? 

Mr. Clark. Let me be very clear. What I was looking at was the 
$21,000 total that was on the billing and payment history and com- 
paring that to the revenues for same period. And it was somewhere 
between 1/1000 and 2/1000, somewhere in there. 

Mr. Ben-Veniste. I understand. There were many, many other 
clients of the firm way ahead of Madison in terms of total billing. 

Mr. Clark. Yes, sir. 

Mr. Ben-Veniste. In terms of the question of removing a copy 
of timesheets from the firm, I take it you would not find fault with 
an attorney, who wanted to check the amount of time he or she 
spent during a particular year, reviewing those records? 

Mr. Clark. No, certainly not. 

Mr. Ben-Veniste. In terms of the issues that came up during the 
1992 campaign, where there were a number of allegations about 
the Rose Law Firm's representation of Madison, there was a great 
interest in trying to answer questions that had been put by the 
press? 

Mr. Clark. That's my understanding, yes. 

Mr. Ben-Veniste. And, if you didn't know specifically, I am sure 
you had reason to believe that people would be trying to find docu- 
mentary evidence to answer those questions as completely and 
fully as possible? 

Mr. Clark. I was very aware of the stories, though I was not in- 
volved in it and we were very concerned about the inaccuracies 
that were contained in the stories. 
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Mr. Ben-Veniste. Were you aware that Mr. Foster was one of 
the people associated with the firm who was trying to get answers 
to those questions? 

Mr. Clark. I was not aware at that time, no, sir. 

Mr. Ben-Veniste. Have you since become aware? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. You indicated that it is not at all surprising 
that an attorney would add in time that had not been reflected in 
the detailed billing in order to catch up in time to get a bill out 
to the client so that the client would receive a bill for the total 
amount of time spent? 

Mr. Clark. That's correct, especially this time of year. 

Mr. Ben-Veniste. Lest there be any mystery about this, can you 
conceive of a scenario whereby Mrs. Clinton specifically billed for 
time that she did not detail in her bills, because she was up to 
some nefarious purpose in providing information to the Madison 
Bank about how to do something improper? 

Mr. Clark. No, sir, I have no reason to believe that. 

Mr. Ben-Veniste. Under that scenario, you would bill for the 
time but not disclose the specifics, advise client to do so-and-so im- 
proper transaction? 

Mr. Clark. I have absolutely no reason to believe that that was 
the case. 

Mr. Ben-Veniste. OK. In connection with the matter that was 
put to you about CG utility, these documents don't appear to have 
Bates stamps on them, but I am looking at one that has a small 
8 in the right-hand corner 

Mr. Clark. Yes, I have it. 

Mr. Ben-Veniste. — to which you referred earlier? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. First of all, there is a partner at your firm 
with the initials CG, Mr. Giroir; correct? 

Mr. Clark. There was at this time. 

Mr. Ben-Veniste. There was at that time, and according to the 
records we received, he did perform some work on the Madison 
matter. But putting that aside, I think the issue of confusion that 
has surfaced with respect to this matter of 11 years ago between 
Castle Grande and IDC is perhaps epitomized in this document, be- 
cause here, CG and IDC work are sort of interchanged, but at this 
bottom, it says Rose Law Firm IDC work. 

Mr. Clark. That's correct. 

Mr. Ben-Veniste. Now if we look at what has been marked 
DKSN 029010, which is a bill of January 30th or through January 
30, 1986. 

Mr. Clark. Yes, sir. 

Mr. Ben-Veniste. I am not going to read through it all but it 
says, “Memo about utility status." I am sort of three-quarters of the 
way down. 

Mr. Clark. OK. 

Mr. Ben-Veniste. Then it says, “Conferences with Seth Ward re- 
garding purchase from Brick Lyle and proposed industrial develop- 
ment or site research." Do you see that? 

Mr. Clark. Yes, sir. 
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Mr. Ben-Veniste. Do you know what the industrial development 
issues were with respect to the IDC property? 

Mr. Clark. Only to the extent that it is my understanding from, 
I think, something maybe that was in the Pillsbury Report, that 
once Madison acquired this property, there was some intent to do 
some development on it. That is 

Mr. Ben-Veniste. Do you recall issues being raised with respect 
to whether or not a brewery could be built with a tasting room 

Mr. Clark. Yes, I do. 

Mr. Ben-Veniste. — that implicated some county restrictions as 
to whether this would be proper? 

Mr. Clark. A dry or wet township issue. 

Mr. Ben-Veniste. And that there was another issue with respect 
to sewer and water? 

Mr. Clark. Yes, the question of whether there was a utility that 
had been properly run. 

Mr. Ben-Veniste. Does this description appear to incorporate 
those issues? 

Mr. Clark. Yes, sir, it does. 

Mr. Ben-Veniste. Now you mentioned the Pillsbury Report. Let 
me ask you whether the Pillsbury Report is the report on the rep- 
resentation of Madison Guaranty Savings & Loan by the Rose Law 
Firm that was produced by Pillsbury Madison & Sutro, of which 
m 3 ' former colleague, Jay Stephens, is a partner. And in that re- 
port, there was a reference to some work that is reflected in the 
time records that we have regarding an option agreement that was 
prepared in May 1986. Are you familiar with that? 

Mr. Clark. Yes, I am. 

Mr. Ben-Veniste. Do you think that you can find it in the time 
records? 

Mr. Clark. In the full time records, I think. 

Mr. Ben-Veniste. If I can help you 

Mr. Clark. I found it. 

Mr. Ben-Veniste. — it’s 5/1/86. 

Mr. Clark. Actually, I am looking at the billing memorandum, 
just a second. Now I have the bill, yes. 

Mr. Ben-Veniste. OK, and looking at the bill, and the time rec- 
ord printout for May 1 , 1986, where there’s a reference under HRC, 
Mrs. Clinton’s initials? 

Mr. Clark. Yes, sir. 

Mr. Ben-Veniste. For 2 hours? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. Can you read that? 

Mr. Clark. It says, “Conference with Seth Ward, telephone con- 
ference with Seth Ward regarding option, telephone conference 
with Mike Schaufele, prepare option.” 

Mr. Ben-Veniste. All of that is a total of 2 hours; right? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. Now if we turn to — because there has been 
some question raised about the option in the context of the initial 
agreement for the purchase of land between the Madison Bank and 
Mr. Ward, let me read from page 77 of the Pillsbury Madison & 
Sutro Report, which has now been made a part of our record in this 
Committee. It says, “The only solid evidence tying the Rose Law 
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Firm to this acquisition,” meaning the earlier acquisition, “is evi- 
dence of the innocent activity of participating in the drafting of the 
purchase agreement.” And that was done by? 

Mr. Clark. Primarily Mr. Thrash. 

Mr. Ben-Veniste. Mr. Thrash, then a partner in the firm? 

Mr. Clark. Then a partner, yes. 

Mr. Ben-Veniste. ‘While some evidence suggests that Hubbell 
could have had a role in the drafting of the September 24, 1985 let- 
ter between McDougal and Ward, nothing proves he did, much less 
he did so knowing it to be wrong. 

“Similarly, when Mrs. Clinton seemed to have had some role in 
drafting” — I’m sorry, I misread that. “Similarly, while Mrs. Clinton 
seems to have had some role in drafting the May 1, 1986 option” — 
that’s the option — that’s the work reflected in the billing record; is 
that correct? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. “Nothing proves she did so knowing it to be 
wrong, and the theories that tie this option to wrongdoing, or to the 
straw man arrangements, are strained at best.” Now do you have 
any reason to disagree with the conclusion reached here by the 
Pillsbury Report? 

Mr. Clark. No, sir. 

Mr. Ben-Veniste. Mr. Kravitz. 

Mr. Kravitz. Thank you. 

Along those same lines, Mr. Clark, you have heard what the 
Pillsbury Report concluded as to whether there was any evidence 
that the Rose Law Firm participated in the acquisition at issue, the 
acquisition of the Castle Grande project. Have you, yourself, in the 
past couple of weeks since the Rose Law Firm billing records ap- 
peared at your deposition, had an opportunity to review those 
records? 

Mr. Clark. Yes, I have. 

Mr. Kravitz. Have you reviewed those records particularly with 
regard to whether or not the Rose Law Firm did any work regard- 
ing or relating to allegedly fraudulent aspects of that purchase? 

Mr. Clark. I have, including discussing it with the people who 
actually did the work. 

Mr. Kravitz. Have you reached any conclusion, based on your re- 
view of those billing records and on your discussions with the peo- 
ple who actually did the work on the IDC matter, as to whether 
your firm had any involvement in any of the allegedly fraudulent 
aspects of that purchase? 

Mr. Clark. My conclusion is absolutely not. I mean, I think the 
records are very clear as to the work that we performed, the time 
was kept very meticulously and was billed so. And there is no indi- 
cation that the evidence is to the contrary. 

Mr. Kravitz. Just so we are clear what we are talking about, 
what is the allegedly fraudulent aspects of this purchase? 

Mr. Clark. Well, I mean, I am not exactly sure I know. I mean, 
based upon press reports, it is my understanding that there were 
some allegations that Mr. Ward was acting as a straw man for this 
purchase, that he was not actually the — the economic owner of the 
land, though he was the title owner. That’s really the only one I 
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know of. There may have been something subsequent to that that 
I am not aware of. 

Mr. Kravitz. Have you been able to review any of the records of 
the actual transaction to determine what time — what date it was 
on which this alleged fraud may have occurred? 

Mr. Clark. Well, if you are — I assume you are saying that the 
fraud would be if there was some under-the-table agreement about 
how to structure this transaction, to get around something, if that’s 
the fraud, then certainly based upon these records, I mean, I think 
our firm worked somewhat on the matter in August, to some insig- 
nificant period, or July, maybe even as early as July. I have seen 
a couple of memos referred to in the newspaper, and I think my 
counsel has provided me with copies of some structuring memos 
that were internally done in Madison, which was at a time period 
that we weren’t really doing any work on this document. 

Mr. Kravitz. Let me ask you about that. Are you familiar with 
internal Madison records which indicate that this allegedly fraudu- 
lent agreement between Mr. McDougal and Mr. Ward was reached 
on September 3, 1985? 

Mr. Clark. Yes, that’s my recollection. 

Mr. Kravitz. Are you familiar also with a letter dated September 
24, 1985, memorializing that agreement between Mr. Ward and 
Mr. McDougal? 

Mr. Clark. Yes, that’s the date of that agreement. 

Mr. Kravitz. Now if you work off those two dates, September 3 
and September 24, 1985, can you tell us whether your firm did any 
work relating to the IDC project on either of those dates? 

Mr. Clark. No, it looks like the closest date would have been 
September 30th. 

Mr. Kravitz. That would be the closest date after the agreement 
was reached between Mr. Ward and Mr. McDougal, and was then 
memorialized on the 24th of September? 

Mr. Clark. That’s correct. 

Mr. Kravitz. Did your firm do any work on the IDC matter be- 
tween those two dates, September 3 and September 24, 1985? 

Mr. Clark. No. 

Mr. Kravitz. What was the last date before September 3, 1985, 
on which your firm, according to the billing records, did any work 
on the IDC matter? 

Mr. Clark. It is in mid-August, August 19, 20, like that. 

Mr. Kravitz. So there are several weeks before September 3 dur- 
ing which your firm did no work, then there is no work done by 
your firm between September 3 and September 24. Then it’s ap- 
proximately another week after all that has already occurred that 
your firm finally starts to do some work on the IDC matter again? 

Mr. Clark. That’s correct. And let me say the attorneys working 
on this were our real estate lawyers. They were not familiar with 
structuring transactions, or S&L regulation, they were dirt lawyers 
as we affectionately call them. 

Mr. Kravitz. Have you had an opportunity to review the letter 
that — the confirming letter between Mr. Ward and Mr. McDougal 
of September 24, 1985? 

Mr. Clark. I have some time ago, yes. 
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Mr. Kravitz. Based on your review, is it your belief that any 
lawyer was involved in drafting that letter? 

Mr. Clark. My recollection of it, it was not particularly articu- 
late, not that all lawyers are articulate, but 

Mr. Kravitz. Did it appear to be a lawyerly letter? 

Mr. Clark. No, not really. 

Mr. Kravitz. Is that consistent with the records indicating that 
no lawyers from the Rose Law Firm were involved in this allegedly 
fraudulent aspect of this purchase? 

Mr. Clark. Yes, it is consistent. 

Mr. Kravitz. Now, Mr. Ben-Veniste asked you previously about 
what the records show relating to Mrs. Clinton’s contacts with Seth 
Ward in December 1985 and January 1986. Is it fair to say that 
those contacts were several months after this allegedly fraudulent 
aspect of the purchase occurred? 

Mr. Clark. Yes, sir. 

Mr. Kravitz. Can you tell from what was going on with the IDC 
project in December 1985 and January 1986 whether Mrs. Clinton’s 
contacts with Mr. Ward could have had anything do with this 
fraudulent aspect of the purchase? 

Mr. Clark. No. I mean, it was obvious that we were performing 
some of this miscellaneous research on the brewery, and on the 
utility issue. And so that’s the likely purpose of the contacts, but 
I really don’t know why she was contacting 

Mr. Kravitz. In fact, there was a lawyer at the firm named Rick 
Donovan who was principally involved in doing legal research at 
that time, December and January? 

Mr. Clark. That’s correct. 

Mr. Kravitz. Is it your belief, based on your review of the rec- 
ords and your knowledge of the way the firm works, that Mrs. Clin- 
ton’s time during those periods, in addition to speaking with Mr. 
Ward, would most likely have been reviewing Mr. Donovan’s work? 

Mr. Clark. That’s what it appears to reflect, yes. 

Mr. Kravitz. Those were on legal issues relating to whether the 
county was wet or dry, and something relating to a sewer system? 

Mr. Clark. That’s correct. 

Mr. Kravitz. Nothing to do with the fraudulent aspects of the 
purchase? 

Mr. Clark. There’s no indication of that in the billing records. 

Mr. Kravitz. Just to be clear, Mr. Giuffra asked you earlier 
about whether — specifically with regard to DKSN 029011, that was 
the bill I think at the end of January or the billing records for the 
end of January 1986, on which the handwritten figures were on the 
forms. You testified that certainly a likely reason for those hand- 
written figures was that Mrs. Clinton had performed extra work 
after January 15, 1986, that had not shown up yet in the comput- 
erized billing records; is that correct? 

Mr. Clark. That’s correct. 

Mr. Kravitz. Is there any reason to believe that those extra 
hours that Mrs. Clinton likely billed in late January 1986, had any- 
thing to do with any fraudulent aspect of a transaction? 

Mr. Clark. No, sir. 
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Mr. Kravitz. It is much more likely that those hours as well had 
to do with wet/dry issues and other legal matters having nothing 
to do with the fraudulent aspects of the transaction? 

Mr. Clark. Based upon the time entries that were recorded, it 
would be consistent with the work that was being done at that 
point, yes. 

Mr. Kravitz. Thank you. Senator, that’s all I have. 

Senator Sarbanes. Senator Murray. 

OPENING COMMENTS OF SENATOR PATTY MURRAY 

Senator Murray. Thank you, Mr. Chairman. 

I just really have one area and I think you may have partially 
answered this before but I want to make sure for my own informa- 
tion. I have heard a lot of speculation in the past that some of the 
Madison-related documents had been destroyed or shredded by 
Rose Law Firm employees, and I just want you to answer the ques- 
tions again for me. Can you tell this Committee if you were aware 
of any such activity? 

Mr. Clark. No, ma’am, not at all. 

Senator Murray. Does the Rose Law Firm have a standard pol- 
icy on the destruction of documents? And could you tell us what 
that is? 

Mr. Clark. Well, we do have a policy concerning the destruction 
of documents. As far as client files that we are speaking of, I mean, 
it is pretty much up to the individual attorney to account for his 
or her client files. We are consistently encouraging our attorneys 
to get rid of as much paper as possible, because the problems we 
have had really since the early 1980’s in our remote storage it is 
just crammed full. And as I have spoken to earlier, with the discov- 
ery of the billing records, which granted our only copies, I mean, 
I think we have basically accounted for all of our Madison files now 
for the most part. 

Senator Murray. As far as you can tell, absolutely no Madison- 
related documents were destroyed; is that correct? 

Mr. Clark. Well, “accounted for” is different than “destroyed.” 
We certainly know that in a memorandum dated 1988 that certain 
of Mrs. Clinton’s files were destroyed relating to Madison along 
with hundreds of other files that were destroyed at that time. So 
when I say, “accounted for,” I think we know what basically has 
happened to all of our Madison files. 

Senator Murray. I appreciate that. One other thing. I’m not an 
attorney and I have heard “billable hours,” but I’ve never seen it 
written out before. I just wanted to ask you, this is pretty standard 
way of writing out billable hours on the timesheet records? 

Mr. CLARK. Yes, ma’am, it is. 

Senator Murray. I am just curious. I see a lot of 2 hours, IV2 
hours. If you do 20 minutes at a time, is that considered a half- 
hour? If you do 45 minutes, is that considered an hour, or how do 
you do that? 

Mr. Clark. No, we try to be as accurate as possible. I think the 
smallest unit we use is a 6-minute unit, 10th of an hour. But, you 
know, again, most people, what they will do is they will at the end 
of the day try to reconstruct their time. You don’t sit down after 
every telephone call and write it down. You try to be as conserv- 
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ative as possible, but you round up, you round down occasionally, 
based upon your memory. 

Senator MURRAY. Sixty hours is what we come up with. For my 
own information, 60 hours over a 15-month time period, is that sig- 
nificant in your mind as Chief Operating Officer? 

Mr. Clark. Not in my practice, no. 

Senator Murray. Thank you very much. 

The Chairman. Mr. Kravitz, did you have a follow-up question? 

Mr. Kravitz. Yes, I did, Senator. Thank you. 

Mr. Clark, you mentioned in 1988 some of Mrs. Clinton's Madi- 
son files were destroyed by the firm. Can you tell us what the cir- 
cumstances were under which those files were destroyed? 

Mr. Clark. Sure. As I said, we have continually had difficulty 
with our remote storage and at 1988 it reached sort of a critical 
point, so at that point we sent a memorandum to all members of 
the firm along with their internal lists of the documents that they 
had in remote storage and asked them what documents we could 
retain and what should be destroyed, encouraging to try to get rid 
of as many as we could. Mrs. Clinton received those lists much like 
we all did — I received one also — and you indicated on that list, you 
know, retain these files, destroy these files, microfilm — actually, we 
weren't microfilming in those days. Those went back to remote 
storage. And we still maintain those lists and have produced pages 
of them to various people. 

Mr. Kravitz. Is it fair to say, then, Mrs. Clinton's Madison files, 
the ones that were destroyed in 1988, were just a small number of 
files among a very large number of Rose Law files that were de- 
stroyed at the same time? 

Mr. Clark. That's correct. 

Mr. Kravitz. All in the regular course of business? 

Mr. Clark. Yes. 

Mr. Kravitz. Was there anything unusual or suspicious about 
the destruction of those Rose documents? 

Mr. Clark. Nothing whatsoever, no. 

Mr. Kravitz. Thank you. 

The Chairman. Mr. Clark, I am just going to take a minute be- 
cause I want to get this straight. Could you look at the record that 
has number 8 at the bottom? 

Mr. Clark. OK. 

The Chairman. Let's do this again because I have had an oppor- 
tunity to look at some more of the printed out documents that refer 
to that same bill. This one was written down by hand. R-E-S, now, 
I don't know whether it's “resolution" or not. It would really appear 
to be “research" because that's what it refers to in other docu- 
ments; right? 

Mr. Clark. That's probably true, right. 

The Chairman. You've seen that before, haven’t you? RES, short 
for research in this kind of thing? 

Mr. Clark. Now that I can read it, yes, I think that is exactly 
what it is. 

The Chairman. Let's go to “CG," right? “Utility,” right? 

Mr. Clark. Yes. 
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The Chairman. Isn’t it a fair and reasonable interpretation now, 
Castle Grande utility? Recognizing Castle Grande was popular? At 
the bottom it says, “Rose Law Firm — IDC work.” Isn’t that true? 

Mr. Clark. I think that probably says, “Research Castle Grande 
utility.” 

The Chairman. I just wanted to get that established. 

Thank you. Mr. Chertoff. 

Mr. CHERTOFF. Thank you, Mr. Chairman. 

I was just interested in the sequence of questions you had with 
Mr. Kravitz during which he asked you whether you had any rea- 
son to doubt that you had done everything correctly, and I think 
your answer was that in your opinion, you were in agreement with 
any reports that indicated that the Rose Law Firm had not done 
anything wrong. Is that basically correct? 

Mr. Clark. I’m not sure. I mean, he asked me a specific question 
as far as based upon review of the billing records, did I see any in- 
dication that we participated in a fraud, and I said no. 

Mr. Chertoff. And just so it’s clear, if you were to acknowledge 
here publicly that the firm participated in a fraud, you would be 
inviting not only tremendous civil litigation but, in fact, perhaps, 
other kinds of investigations; right? 

Mr. Clark. But if I answered otherwise, I’d be inviting perjury. 

Mr. Chertoff. Now, you in fact signed a tolling agreement with 
the RTC with respect to the firm’s liability regarding the matters 
which are the subject of the Pillsbury Report we have been hearing 
about; right? 

Mr. Clark. Yes, sir, we did. 

Mr. Chertoff. Tolling agreement means an extension of the 
statute of limitations; right? 

Mr. Clark. That’s correct. 

Mr. Chertoff. That means that as of this point, there was not — 
at the point the agreement was signed, there was not a determina- 
tion by the RTC, or the FDIC which succeeded it, about whether 
they want to proceed against the firm; is that correct? 

Mr. Clark. It was my understanding that there had been such 
a determination, but the discovery of the option was new informa- 
tion, so they sought an extension so they could examine that docu- 
mentation. 

Mr. Chertoff. All right. So that new information which came to 
light as of December 29 caused the RTC, which became the FDIC, 
to decide that they were not prepared to make a final decision; is 
that right? 

Mr. Clark. That’s my understanding, yes, sir. 

Mr. Chertoff. And of course this agreement was actually signed 
several days before the billing records came to light; right? 

Mr. Clark. That’s correct, yes. 

Mr. Chertoff. So that as of December 31 when the Pillsbury Re- 
port came out with the language which Mr. Ben-Veniste read about 
innocent intent, they didn’t have the records of the 12 telephone 
calls or the 14 telephone calls between Mrs. Clinton and Seth 
Ward, did they? 

Mr. Clark. I don’t believe they had the billing records, no. 

Mr. Chertoff. You didn’t know about the 12, or 14, or 16 calls 
between Mrs. Clinton and Seth Ward; right? 
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Mr. Clark. I have had no discussion with Mrs. Clinton, no. 

Mr. Chertoff. So that was evidence that the Pillsbury people 
did not have when they closed the books on their investigation on 
December 31; correct? 

Mr. Clark. It is my understanding they did not have the option 
or billing records, that’s correct, yes. 

Mr. CHERTOFF. Now the option is a document that was prepared 
between Mr. Ward and the bank which was supposed to be an op- 
tion that the bank took out to purchase a piece of property for 
$400,000; right? 

Mr. Clark. I have read the options and I remember the $400,000 
purchase price, yes, sir. 

Mr. CHERTOFF. And you understand there’s a substantial ques- 
tion that has been raised about whether that option was a device 
to pay Mr. Ward commissions on the sham transaction and avoid 
regulators coming back and reclaiming those commissions when 
they took over the bank; right? 

Mr. Clark. The only reference I have seen to that, Mr. Chertoff, 
is in the Pillsbury Report and they mention something to that ef- 
fect, yes. 

Mr. Chertoff. So in terms of when the fraud began and ended, 
you would agree with me that the Pillsbury people themselves, as 
of the time they closed their report, had a substantial question in 
their mind about whether the option was part of promoting the 
original fraudulent transaction; right? 

Mr. Ben-Veniste. Not at all. 

The Chairman. Just hold on. 

Mr. Clark. I don’t know what was in their mind, but there was 
some reference in the report that there was some belief by some 
that possibly this was some way to convert ordinary income to cap- 
ital gains or something to that effect. I recall reading that in the 
report, yes, sir. 

Mr. Chertoff. Again, as of December 31 when the report was 
closed, so far as you know, and of course you’ve been asked a series 
of questions inviting you to comment on the Pillsbury Report by my 
friend, Mr. Ben-Veniste, so along that line, as far as you know on 
December 31, the Pillsbury people did not know that there had 
been extensive contacts between Mrs. Clinton and Mr. Ward in the 
latter part of 1985 and through the early part of 1986; correct? 

Mr. Clark. I don’t know — I assume that they have given inter- 
rogatories to Mrs. Clinton. I don’t know what her answers have 
been, so I really can’t answer that, Mr. Chertoff. I don’t know. 

Mr. CHERTOFF. And isn’t it your understanding that the interrog- 
atories were sent out before or at the time the tolling agreement 
was signed? 

Mr. Clark. I just assume that she’s been answering interroga- 
tories all along. I have not seen any of them but 

Mr. Chertoff. The billing records also indicate, do they not, that 
Mrs. Clinton had a couple of meetings together 

The Chairman. Well, I think it’s fair to tell Mr. Clark that the 
interrogatories basically indicate that Mrs. Clinton had no knowl- 
edge of Castle Grande. I think he ought to know that. And if you 
want to see it, we will give you a copy, but I think that is a fair 
summation. 
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Mr. Clark. OK. 

Mr. Chertoff. You were asked about the September 24th letter 
by Mr. Kravitz as to whether in your opinion the September 24th 
letter between Mr. McDougal and Mr. Ward appeared to be written 
by a lawyer; correct? 

Mr. Clark. Yes, correct. 

Mr. Chertoff. There are two September 24th letters. Which one 
are you referring to? 

Mr. Clark. I don’t have either one of them in front of me. Again, 
I think I saw them as attachments to the Pillsbury Report. They 
made some reference to legalese in one and one didn’t have the 
legalese. Neither one of them looked like something I would draft. 

Mr. Chertoff. Well, wasn’t there evidence in the Pillsbury Re- 
port that the letter — one of the letters may have been typed by Mr. 
Hubbell’s secretary? 

Mr. Clark. Yes. 

Mr. Chertoff. Wasn’t there also evidence in the Pillsbury Re- 
port that one of the letters may have been backdated? 

Mr. Clark. I don’t recall, but I don’t doubt your summary, no. 

Mr. Chertoff. Wasn’t, in fact, there a substantial question 
about whether a letter was backdated to make a transaction seem 
or an agreement seem as if it had occurred in September when in 
fact the document was prepared sometime thereafter? 

Mr. Clark. That may be. I read it on the plane on the way up 
here, but I trust you 

Mr. Chertoff. You’ve given answers about the September 24th 
letter not being written by a lawyer, and if you’re going to commit 
yourself to opinions about the September 24th letter, let’s make 
sure we have all 

Mr. Clark. I have read both letters, and it definitely is my testi- 
mony they did not strike me as being the type of letters a lawyer — 
a competent lawyer would write to commit a transaction to paper. 

Mr. Chertoff. Do you know how far Mr. Ward went in school? 

Mr. Clark. No, I have no idea. 

Mr. Chertoff. Do you know whether he was 

Mr. Clark. I take that back. I think somewhere in the report it 
says he dropped out of college or something. 

Mr. Chertoff. Well, let me put up on the Elmo, we don’t have 
a copy of it, but it’s a September 24th letter, it’s the second letter 
signed by Seth Ward and James McDougal which contains 3 pages. 
And I apologize we only have one copy, page 3, marked “Addendum 
to agreement between Seth Ward and James B. McDougal.” 

I want you to tell me whether you think that was written by a 
nonlawyer — competence is a different question, but whether it was 
written by a nonlawyer. 

Mr. Clark. I don’t think this is what I’m seeing. Is this it? 

Mr. Chertoff. This is the addendum to the letter of September 
24, legal description. 

Mr. Clark. That looks like a typed legal description. 

Mr. Chertoff. Now did you also note, and again this goes back 
to the question you were asked about whether the fraud ended in 
September. Did you also know that on February 28, 1986, the day 
the examiners came into Madison Guaranty Savings & Loan, there 
were a series of transactions that closed at the bank that were de- 
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signed to clear off the books of the bank, a large number of loans 
or transactions relating to Castle Grande. 

Mr. Clark. No, sir. I was not aware of that. 

Mr. Chertoff. Did you know that Hillary Clinton had a con- 
versation of almost an hour with Mr. Ward on that day? 

Mr. Clark. If it’s in the billing records I guess I should know it, 
but I don’t recall every specific entry. 

Senator SARBANES. Could I ask what was put up on the Elmo? 

Mr. Chertoff. Page 3 of a document, Bates number SINTR 37, 
38, and 39. It’s page 39 that went up. 

Senator Sarbanes. Is that just a standard property description? 
That’s what it looked like to me to be. 

Mr. Chertoff. It appears to be a description of this piece of 
property, a legal description of the piece of property but not some- 
thing from a form book, something that’s tailored to the particular 
piece of property. 

Senator Sarbanes. But I mean, that’s a standard real estate de- 
scription, legal description of a piece of property? 

Mr. Chertoff. That’s correct. 

Senator Sarbanes. Is the assertion then that the agreement was 
written by lawyers because of this addendum? 

Mr. Chertoff. Actually, Mr. Clark had indicated he thought it 
looked like it was something that was I guess lawyerly, but I’ll go 
to the first page of the document. I’ll quote from the Pillsbury Re- 
port, at page 67, “The letter and particularly the real property de- 
scription attached to it appear to be the work of a lawyer. The lan- 
guage is marked by legalese, ‘thereon,’ ‘commonly referred to as,’ 
‘the aforementioned property,’ ‘the pro rata amount of the note,’ 
‘the property or any portion thereof.’ Ward is not a lawyer. He 
dropped out of Arkansas State Teacher College in 1941 to join the 
Marines and by his own admission, ‘I don’t like the fine print and 
I don’t normally study what I’m signing carefully enough.’ ” Do you 
disagree with the opinion of the Pillsbury Report with respect to 
this issue whether a lawyer wrote this letter? 

Mr. Clark. No, I was looking more at footnote 281, which said, 
“One would expect greater clarity from a lawyer of Webster Hub- 
bell’s ability.” I mean, is this the one that refers to the, “You will 
drive a luxury automobile”? That’s what struck me as being not 
very lawyerlike. And I don’t have it in front of me. 

Mr. Chertoff. I guess it depends on the lawyer. 

Mr. Clark. Well, that’s true. 

Mr. Chertoff. But do you disagree with me that this letter — for- 
get me. Do you disagree with Pillsbury Madison and this report 
that keeps being mentioned that this letter, in fact, is appearing 
to be the work of a lawyer? 

Mr. Clark. Yes. 

Mr. Chertoff. You disagree with that? 

Mr. Clark. I mean — I do not have the letter in front of me. I’ve 
been hearing about it 

The Chairman. Why don’t we put the letter in front of him. I 
think this is much ado about nothing because I can’t understand 
how you would really think that a fraud starts on one day and nec- 
essarily ends on another. 

Mr. Clark. I didn’t say that, Senator. 
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The Chairman. Well, I mean, the testimony that has been almost 
suggested is that the fraud started on September 4 or 3 and that 
thereafter there would be no fraud. I mean, that’s absurd. You 
don’t need me to make that observation. 

Mr. Clark. Mr. Chertoff, this was not the letter 

The Chairman. He’s asking you about this particular letter. 

Mr. Clark. Right. That’s not the letter that I was referring to. 

The Chairman. You were referring obviously to another letter, 
Mr. Clark. 

Mr. Clark. To the one that had the luxury automobile. 

The Chairman. What about this letter? 

Mr. Chertoff. Mr. Clark, what 

Mr. Clark. I would agree with you, on this letter especially when 
you get to the “acknowledged and accepted by,” which is something 
a lawyer might put on there, and some of — this is certainly much 
more likely to be drafted by a lawyer. I apologize. There was some 
memo or something that was drafted which referred to a luxury — 
that’s what I thought we were talking about. 

The Chairman. OK. 

Mr. Chertoff. Now of course, with respect to the issue of the 
backdating of the letter, you don’t know and, in fact, it’s your un- 
derstanding that Pillsbury wasn’t able to determine when the letter 
was actually prepared; right? 

Mr. Clark. That’s my understanding, but I think this is the first 
time I have seen this particular letter. 

Mr. Chertoff. The reason I raise this, Mr. Clark, is that you 
were running along with a lot of agreement with questions that 
were asked previously that appeared to be exculpatory, and I want- 
ed to determine exactly what your basis of knowledge was. 

Mr. Clark. Again, I was referring — there are a couple of memo- 
randums. We’re discussing when the transaction was structured, 
and as far as — we had done work in August and started back in 
September. I don’t have these documents. My recollection is there 
are a couple of memorandums, internal memorandums between 
Mr. Ward and Mr. McDougal, setting forth how the matter was to 
be structured. That’s what I was referring to in my mind at the 
time I was answering those questions, not these letters. 

Mr. Chertoff. You were also asked a question about whether 
you see anything nefarious in the activities of any of the lawyers 
at the Rose Firm in connection with these transactions. You will 
agree with me that you do not have actual knowledge of what hap- 
pened, the events surrounding the preparation or the execution of 
the option; correct? 

Mr. Clark. That’s correct, yes. 

Mr. Chertoff. You do not know what the conversations were be- 
tween Mrs. Clinton and Seth Ward in November and December of 
1985; correct? 

Mr. Clark. Absolutely not. 

Mr. Chertoff. You do not know what the conversation was on 
February 28, 1986, between Mrs. Clinton and Seth Ward; correct? 

Mr. Clark. I don’t know the subject of any of Mrs. Clinton’s con- 
versations. 

Mr. Chertoff. Mrs. Clinton was a litigator at the firm; right? 

Mr. Clark. That’s correct. 
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Mr. CHERTOFF. Do you have any reason or do you know why it 
was she would have been taking on the burden of preparing the op- 
tion for Mr. Ward on May 1? 

Mr. Clark. It was not unusual for our litigators to occasionally 
do transactional work, so I can’t speculate as to why she 

Mr. CHERTOFF. It would be purely speculative? 

Mr. Clark. Yes. 

Mr. CHERTOFF. Finally, let me ask you this. When did you be- 
come aware that Mrs. Clinton was a partner with Mr. McDougal 
in a business venture called Whitewater? 

Mr. Clark. It would have probably been in the spring of 1992 
when the article came out, or some articles. 

Mr. Chertoff. You’ve been asked to come here to represent the 
Rose Law Firm as the managing partner, right? 

Mr. Clark. I think that’s correct, yes. 

Mr. Chertoff. So to the best of your knowledge, speaking for 
the firm, and let’s put Mr. Hubbell and Mr. Foster to one side. Ex- 
cluding them, is it your testimony that — to the best of your knowl- 
edge, the firm was unaware or not made aware by Mrs. Clinton of 
her separate business relationship with Mr. McDougal until it 
came up in 1992? 

Mr. Clark. I think that’s probably true, that the majority of the 
people would not have been aware of that. 

Mr. Chertoff. In 1988, Mr. Foster circulated a memorandum re- 
garding potential conflicts to lawyers in the firm in connection with 
the possibility of representing the Federal Government as a re- 
ceiver for a number of banks, including Madison Guaranty Savings 
& Loan. Did you know that? 

Mr. Clark. Yes, I recall that. 

Mr. Chertoff. It is the required practice, is it not, of your firm, 
as in every other firm, to run a conflicts check to make sure there 
is no legal conflict or business conflict in taking on work; correct? 

Mr. Clark. That’s correct. 

Mr. Chertoff. The work that was being considered here was a 
receivership; right? 

Mr. Clark. It was 1988. 

Mr. Chertoff. Right, to represent the Government in its actions 
as a receiver on these banks; right? 

Mr. Clark. Yes. 

Mr. Chertoff. A receiver is, in the case of these Government 
agencies, they essentially take over the bank, and one of their re- 
sponsibilities would be to hire lawyers to sue people who had pre- 
viously run the bank who had committed misconduct; right? 

Mr. Clark. That’s correct. 

Mr. Chertoff. So the work that was being considered in the 
memorandum of November 1, 1988, would have been, among other 
things, representing the receiver, the Federal Government, in pur- 
suing possible claims against the officers who had been operating 
Madison Guaranty before it got taken over; right? 

Mr. Clark. I would need to see that, Mr. Chertoff. I don’t think 
we were being considered for the what I would call the D&O work. 
I think that was with — my guess is it is with respect to the Frost 
litigation. I don’t recall us ever being considered for the standard 
D&O investigation. 
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Mr. Chertoff. Let me read it to you. This is the second para- 
graph. It’s RS 749. “It is presently anticipated that these receiver- 
ships would be pass-through receivership rather than liquidating 
receiverships. In a pass-through receivership, the receiver sells the 
assets as a package. The responsibility of fee counsel” — that would 
be your firm, right, if this panned out? 

Mr. Clark. In this case, yes. 

Mr. Chertoff. “would be to institute document procedures at 
the time of the takeover, defend any challenge to the receivership 
and institute 90-day snapshot investigation of officers, directors, at- 
torneys, accountants, and appraisers to recommend whether the re- 
ceiver should assert a claim.” Right? 

Mr. Clark. Correct. 

Mr. Chertoff. So this conflict memo was contemplating the pos- 
sibility that the firm would be hired to represent the receiver in 
perhaps among other things conducting a snapshot investigation of 
officers and directors of Madison Guaranty Savings & Loan; right? 

Mr. Clark. Is Madison on the list? 

Mr. Chertoff. Madison Guaranty Savings & Loan is number 6. 

Mr. Clark. Yes, then that’s true. 

Mr. Chertoff. There is therefore, not surprisingly, a list of po- 
tential conflicts for each of the institutions, and with respect to 
Madison Guaranty, there are a list of directors and officers, which 
includes such persons as James McDougal and Susan McDougal. 
Now would you agree with me that it was Mrs. Clinton’s obligation 
as a lawyer in the firm in responding to this conflicts check to iden- 
tify to the firm that she had a business relationship outside the 
firm with Mr. McDougal and Mrs. McDougal? 

Mr. Clark. If their names are on that list, it was circulated to 
the firm, then yes, I would think so. 

Mr. Chertoff. Did they do that? 

Mr. Clark. I assume that somewhere we have — I certainly don’t 
recall knowing it, whether Vince — whether there was some re- 
sponse to Vince, and he docketed it somewhere, I don’t know. I do 
not know, and as far as I know, the majority of the firm did not 
know until February 1992. 

Mr. Chertoff. We have the records that your firm produced of 
responses. There is a scarcity of responses, but there’s certainly no 
response 

Mr. Clark. Then I would assume there was no response. 

Mr. Chertoff. From Mrs. Clinton? 

Mr. Clark. That’s correct. 

Mr. Chertoff. But this is very important. There’s no question 
in your mind that she was under an ethical obligation at least as 
of the date of this memo to disclose to the law firm the fact that 
she had a separate business relationship with James McDougal 
and Susan McDougal; correct? 

Mr. Clark. I think that’s correct. I will have to say, the only 
clarifying point is it was not a typical — when we were sort of bid- 
ding in a group like this, we would run a preliminary search. We 
did one of those quite often, and, you know, we would do a prelimi- 
nary search of the computer system, nothing showed up. Once it 
really got serious, are they actually considering it, to hire us for 
this institution, then there would be another more detailed list. But 
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yes, I think, in fairness it would have been proper to disclose it at 
that point. 

Mr. CHERTOFF. It would have been inappropriate and improper 
not to disclose it; right? 

Mr. Clark. Certainly as we got closer and were actually going 
to be engaged, yes, but it should have been disclosed then, no ques- 
tion about it. 

Mr. CHERTOFF. Because you guys were partners and part of what 
partners were supposed to do is they are supposed to be honest 
with each other? 

Mr. Clark. I hope that’s what the basis of it is. 

Mr. CHERTOFF. Thank you, Mr. Clark. 

Mr. Ben-Veniste. Mr. Clark, let me ask you whether a lawsuit 
on the basis of this representation was ever instituted against Mr. 
McDougal. 

Mr. Clark. I’m not sure I understand your question. 

Mr. Ben-Veniste. Did the Rose Law Firm in bidding for this 
business get the business? 

Mr. Clark. To my knowledge, the only thing we were ever en- 
gaged for as far as receiver was in the Frost litigation. 

Mr. Ben-Veniste. And the Frost litigation was a third party liti- 
gation against the accounting firm of the bank? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. Do you happen to know whether in 1986 or 
1987 Mr. McDougal had any money? Do you have any reason to be- 
lieve he did? 

Mr. Clark. I don’t know one way or the other. 

Mr. Ben-Veniste. The whole idea being retained here was to see 
whether money could be obtained by way of lawsuit or compromise, 
threat of lawsuit from persons who had either acted fraudulently 
or negligently to the damage of the bank? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. In that regard, the firm was hired to institute 
a case against the accounting firm for whatever negligence or 
worse had already been discovered? 

Mr. Clark. The action had already been implemented, so we 
were substitute counsel. 

Mr. Ben-Veniste. You were substitute. 

Mr. Clark. Correct. 

Mr. Ben-Veniste. Was there any conceivable conflict that you 
saw, that you would see now between suing the accounting firm for 
the Madison Bank and Mrs. Clinton having been involved in a pri- 
vate business deal with the former CEO of the bank? 

Mr. Clark. No, sir, it wouldn’t be a conflict. 

Mr. Ben-Veniste. Do you know whether Mrs. Clinton ever re- 
ceived the detailed questionnaire to fill out about the matters that 
Mr. Chertoff has brought up? 

Mr. Clark. I would assume that she received everything that ev- 
eryone else received, so to the extent that was circulated to every- 
one, she would have received that, I would have thought. 

Mr. Ben-Veniste. Do you have a copy of that? 

Mr. Chertoff. We’re making copies. 

Mr. Clark. I probably have seen one, but I don’t have one now. 
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Mr. Ben-Veniste. Apparently we are going to have a copy made 
so we will be able to deal with that question on the basis of more 
than speculation. 

Let’s come back to the Pillsbury Report. The matter that was re- 
ferred to — even before we get to the Pillsbury Report, the matter 
that the Chairman showed you, which was a page from a detailed 
billing — I’m sorry, which was a page from a report that reflects 
both the initials CG and then underneath that a description, “Rose 
Law Firm, IDC matter”; correct? 

Mr. Clark. That’s correct, yes, sir. 

Mr. Ben-Veniste. Now let me refer to the official record of an 
interview, Office of Investigations, Office of Inspector General in- 
volving Mrs. Clinton, and this interview was conducted on Novem- 
ber 10, 1994. Let me read from the bottom of the third page of that 
5-page document. “Mrs. Clinton was shown a January 23, 1986 
memo from Rick Donovan regarding Madison Guaranty versus 
IDC. She recalled the issue pertained to researching townships and 
the topic of ‘wet/dry’ licensing approval for alcohol consumption. 
She stated that this matter was handled by Rick Donovan.” Is that 
the very same regulatory matter that we have been discussing, the 
wet/dry matter? 

Mr. Clark. I believe so, yes. 

Mr. Ben-Veniste. Here it is described as an IDC matter, in this 
interview, so the issue of whether something that has the acronym 
“CG” 11 years ago, which is also referred to as IDC, has some ne- 
farious implication to it, I put to you again, is there any reason to 
suspect that Mrs. Clinton wasn’t being candid when she referred 
to her involvement as involvement with the IDC matter? 

Mr. Clark. No, sir, not that I know of. 

Mr. Ben-Veniste. In terms of the Rose Law Firm’s investigation 
by the Pillsbury Madison & Sutro firm as regards the representa- 
tion by Rose of Madison Guaranty Savings & Loan, on the issue 
of whether this billing information casts substantial new evidence 
upon the table to consider, I will refer again to page 77, where it 
says, “the only solid evidence tying the Rose Law Firm to the ac- 
quisition is evidence of the innocent activity of participating in the 
drafting of the purchase agreement. While some evidence suggests 
that Hubbell could have had a role in drafting the September 24, 
1985 letter between McDougal and Ward, nothing proves he did, 
much less that he did so knowing it to be wrong.” This refers to 
what you have been shown as the backdated version of the rather 
inartful earlier version of that letter. Is that fair to say? 

Mr. CLARK. Again, I think that’s fair to say. I was referring to 
the different documents on the first round of questioning, but 

Mr. Ben-Veniste. Most importantly, the Pillsbury firm is mak- 
ing the assumption, because they had records from the Rose Law 
Firm that indicated that Mrs. Clinton had some role in drafting the 
option agreement, that was the computer-generated draft that re- 
flects that it was prepared by someone associated with Mrs. Clin- 
ton at that time; correct? 

Mr. CLARK. Yes. I think they did have the option, and they knew 
it was prepared by the Rose Firm. 

Mr. Ben-Veniste. So they made the assumption, and now we 
have a grand total of 2 hours spent on the drafting of this docu- 
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ment and other matters, comprising 2 hours of time, but most im- 
portant, the conclusion of the Pillsbury firm was, “Similarly, while 
Mrs. Clinton seems to have had some role in drafting the May 1, 
1986 option, nothing proves that she did so knowing it to be wrong, 
and the theories that tie this option to wrongdoing or to the straw 
man arrangements,” that's referring to the initial contract, “are 
strained at best.” Is that what you were referring to earlier? 

Mr. Clark. Yes, sir. 

Mr. Ben-Veniste. In terms of the conclusion with which you do 
not take issue? 

Mr. Clark. Yes, sir. 

Mr. Ben-Veniste. We would cede back our time. 

The Chairman. Mr. Giuffra. 

Mr. GlUFFRA. Thank you, Mr. Chairman. 

Mr. Clark, does the Rose Law Firm have policies for handling cli- 
ent files? 

Mr. Clark. We do. 

Mr. Giuffra. Is it the normal case that the client files belong to 
the client? 

Mr. Clark. Yes. 

Mr. Giuffra. And that an attorney who was leaving the law firm 
could not take the client files with him or herself? 

Mr. Clark. Without the consent of the client, that's correct. 

Mr. GlUFFRA. Do you have any procedures in place for handling 
client files when an attorney is leaving the law firm? 

Mr. Clark. We do. I mean, obviously it depends on the purpose 
or where the attorney is going. In a standard situation where an 
attorney is leaving to practice in another firm or something, then 
it is not unusual for them to take clients with them. If that's the 
case, we will sit down with the attorney, take a list of the files, we 
will determine what's to be left at the firm. 

If there are any that they think will be taken with them, we will 
agree on the standard form of a letter to be sent to the client con- 
senting to the release of those files, and once we receive the letters 
back, we will release the files to the attorney who has left. 

Mr. Giuffra. When Mr. Foster, Mr. Hubbell, and Mrs. Clinton 
left the Rose Law Firm in the latter part of 1992 and early 1993, 
you met with them to discuss the pending matters that they had 
at the firm? 

Mr. Clark. I did not meet with them. It's my understanding that 
members of their section, which would be the likely recipient of any 
active files, met with them to discuss who was to handle those files. 
It was not necessary in my mind, or in Mr. Kennedy's mind I 
think, at that time to meet with them to discuss filings because we 
didn't anticipate there would be any reason for them to take the 
client files with them. 

Mr. GlUFFRA. You assumed the client files would remain at the 
law firm? 

Mr. Clark. That's right. 

Mr. Giuffra. No one disclosed to you that files would be leaving 
the law firm? 

Mr. Clark. That's correct. 

Mr. Giuffra. This is a letter, you may recall, that Mr. Jones re- 
ceived. He is a partner of yours at the firm? 
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Mr. Clark. Yes, he is. 

Mr. Giuffra. You and he had been working on these Madison/ 
Whitewater related matters? 

Mr. Clark. Actually, no. I think the reason Jerry was the recipi- 
ent of this letter, he had been working with me on the Hubbell 
matter. 

Mr. Giuffra. And so David Kendall knew him and sent him this 
letter? 

Mr. Clark. I don’t think David knew him. I think David must 
have gotten his name from somebody else. 

Mr. Giuffra. Do you know where he got the name? 

Mr. Clark. I don’t. 

Mr. Giuffra. The letter says, “Dear Jerry: It was good to talk 
to you today. I am enclosing herewith three file folders, labeled: 
A3530.1 Madison Guaranty Ltd. Ptnrshp. Application/Brokerage 
Activities; A3530.2 Madison Guaranty — Net Worth — 1985 Preferred 
Stock Offering; and A3530.3 Madison Guaranty Preferred Stock Of- 
fering Corporate, which were among the late Vincent Foster’s files.” 
Now these were Rose Law Firm’s client files; correct? 

Mr. Clark. Yes. 

Mr. Giuffra. Was this the first time that you were aware that 
Rose Law Firm’s client files had been removed from the firm? 

Mr. Clark. Yes, it was. 

Mr. Giuffra. And were you, in fact, very upset when you learned 
that these files had been removed from the firm? 

Mr. Clark. I was. 

Mr. Giuffra. At this point in time, the Madison files belonged 
to the RTC, which had taken over Madison; is that right? 

Mr. Clark. That’s correct. 

Mr. Giuffra. Do you know anything about how these files were 
removed from the firm? 

Mr. Clark. No, I do not. 

Mr. Giuffra. Do you know why Mr. Kendall wrote that these 
files were among the late Vince Foster’s files? 

Mr. Clark. No, I do not. 

Mr. Giuffra. It was improper for Mr. Foster to have removed 
these files? 

Mr. Clark. No. 

Mr. Giuffra. It would have been improper for him to take them 
out of the firm? 

Mr. Clark. Unless he had the client’s consent, and I know that 
he didn’t. 

Mr. Giuffra. Would it have been proper if Mr. Hubbell was in- 
volved in doing this? 

Mr. Clark. No. 

Mr. Giuffra. Isn’t it the case that you learned sometime in the 
last several years that Mr. Hubbell removed some of Mrs. Clinton’s 
time records from the Rose Law Firm? 

Mr. Clark. I have learned that Mr. Hubbell had possession. I 
don’t know who removed them. 

Mr. GIUFFRA. Could you tell the Committee what you know about 
the fact that Mr. Hubbell has possession of Mrs. Clinton’s time 
records? 
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Mr. Clark. Well, I can't — I learned it through our counsel. We've 
been obviously searching for documents for years now, and they, 
their primary efforts have been searching for some, and at some 
point they were told that Mr. Hubbell or at that point Mr. Hub- 
bell's attorney was in possession of some timesheets. We obviously 
were very interested in that. The Independent Counsel was in- 
formed immediately of that. 

One of our counsel went over and examined those to see what in- 
formation was contained. It was my understanding they were most- 
ly 1987, 1988, and possibly a few 1989 timesheets. They were re- 
viewed to determine whether they had anything to do with any 
matters that we were under subpoena about, and to the extent they 
were, any privileged information was redacted and they were 
turned over. 

Mr. Giuffra. Was it consistent with firm policy for Mr. Hubbell 
to have removed or, at least, have in his possession Mrs. Clinton's 
time records? 

Mr. Clark. I can't really say we had — I mean, we've never con- 
sidered our handwritten time records? 

Mr. GlUFFRA. These were handwritten time records? 

Mr. Clark. It's my understanding that there were some hand- 
written and some typed. I don't know what was what, but I’ll have 
to say, I can't really say that we have a policy saying that the 
records you keep at your desk are firm records. 

Mr. GlUFFRA. Did you also learn that Mr. Hubbell had removed 
a Bank of Kingston client file from the Rose Law Firm? 

Mr. Clark. Well, again, we had learned that he had it given to 
his attorney and it had been produced to Bank of Kingston. I don't 
know who removed it. 

Mr. GlUFFRA. And the Bank of Kingston was owned by Jim 
McDougal; is that right? 

Mr. Clark. I believe he partially owned it, yes. 

Mr. Giuffra. He was the Clinton's Whitewater business partner 
and also the owner of the Madison Guaranty Savings & Loan? 

Mr. Clark. That is true. 

Mr. GlUFFRA. You don't know why Mr. Hubbell's attorney had 
possession of this Bank of Kingston file? 

Mr. Clark. I do not. 

Mr. Giuffra. You don't know how the Bank of Kingston file left 
the Rose Law Firm? 

Mr. Clark. I absolutely do not. 

Mr. Giuffra. It was improper for the file to have left the Rose 
Law Firm? 

Mr. Clark. That's true. 

Mr. Giuffra. Did the firm have a policy in any way limiting Mrs. 
Clinton's ability to represent private clients before Arkansas State 
agencies? 

Mr. Clark. No. 

Mr. Giuffra. So she was free to represent and lobby Arkansas 
State officials while she was a partner at the Rose Law Firm on 
behalf of private clients? 

Mr. Clark. As long — she was subject to the same rules as every- 
one else. 
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Mr. GlUFFRA. Don’t the billing records, in fact, indicate that Mrs. 
Clinton contacted Beverly Bassett, who was the Arkansas Securi- 
ties Commissioner? 

Mr. Clark. I believe they do, yes. 

Mr. GlUFFRA. Now if we could put on document number 11, 
which is an April 30, 1985 letter to Charles Handley. Mr. Handley 
was with the Arkansas Securities Department, and this letter was 
written April 30, 1985, and the re: “Authorization and Issuance of 
a class of Preferred Stock by Madison Guaranty, a Savings and 
Loan Chartered under the laws of the State of Arkansas.” 

In the section of the letter which has been highlighted, it says, 
“The question has arisen as to whether an Arkansas Chartered 
Savings and Loan Association may under Arkansas law create, au- 
thorize, and issue a class of preferred stock. For the reasons stated 
below, we are of the opinion that a State chartered savings and 
loan may do so.” 

If we could turn to the next page of the document, and if we 
could just shrink it on the Elmo a bit — the other way, a little bit 
further. The letter is signed, “Rose Law Firm.” It’s not signed by 
a partner or an associate of the firm; correct? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. So this would be a formal opinion letter of the Rose 
Law Firm? 

Mr. Clark. It was an opinion letter. I’m not sure what formal — 
generally I see an opinion letter as being something you would give 
to your client, but it’s an opinion letter, yes. 

Mr. GlUFFRA. Did the Rose Law Firm have policies with regard 
to the signing of opinion letters in the firm’s name? 

Mr. Clark. Yes. Generally an opinion letter, given in a trans- 
action, would require at least the approval of a partner. 

Mr. GlUFFRA. This opinion letter indicates that if the recipient 
from the Arkansas Securities Department has any questions, they 
should advise either Mrs. Clinton or Mr. Massey of your firm; is 
that correct? 

Mr. Clark. Yes, it does. 

Mr. GlUFFRA. The letter also has a cc to Beverly Bassett, who is 
the Arkansas Securities Commissioner? 

Mr. Clark. Was at that time, yes. 

Mr. GlUFFRA. Don’t the billing records that we have obtained 
from Mr. Kendall that were at the White House indicate that on 
April 29, 1985, Mrs. Clinton had, in fact, spoken to Mrs. Schaffer 
about this preferred stock issue? 

Mr. Clark. I believe they do, yes. 

Mr. Giuffra. So the opinion letter was sent the next day? 

Mr. Clark. Yes. 

Mr. GlUFFRA. Now am I correct, sir, that in February 1994, you 
investigated some allegations of shredding at the Rose Law Firm? 

Mr. Clark. That’s correct. 

Mr. Giuffra. Were you not advised by a courier at the firm — I 
believe it was a man by the name of Jeremy Hedges; is that right? 

Mr. Clark. That’s correct. 

Mr. Giuffra. That he had recently, sometime in either January 
or February 1994, shredded some documents that were from the 
files, from files that bore Vince Foster’s initials? 
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Mr. Clark. The box that contained the documents had Vince’s 
initials on it, yes. 

Mr. Giuffra. What was your understanding as to when the 
shredding had occurred? 

Mr. Clark. It was late January. 

Mr. Giuffra. Late January 1994? 

Mr. Clark. Of 1994, correct. 

Mr. Giuffra. You did an investigation into the shredding inci- 
dent? 

Mr. Clark. We did. 

Mr. Giuffra. And it’s your belief that there weren’t any Madison 
or Whitewater files in the box; is that right? 

Mr. Clark. Absolutely, yes. 

Mr. Giuffra. But you can’t be certain as to whether there were 
any Whitewater or Madison files in the box? 

Mr. Clark. I’m as certain as I can be, yes. 

Mr. Giuffra. But you can’t be completely certain? 

Mr. Clark. No. 

Mr. Giuffra. Do you know why Mr. Hedges shredded this box 
of documents that were from Mr. Foster’s files? 

Mr. Clark. The box contained Vince’s initials; in fact, they came 
from another attorney’s files. 

Mr. Giuffra. So you believe that the files were not Mr. Foster’s 
files? 

Mr. Clark. I’m pretty sure I know that as a fact, yes. 

Mr. Giuffra. Mr. Clark, if two Rose lawyers have a meeting, 
normally would the client be billed for the time of both lawyers? 

Mr. Clark. It depends on the meeting. I mean 

Mr. Giuffra. For example, if you and another lawyer spoke to 
a client for a half hour, you both would be expected in your time 
records to record a half hour for speaking to each other about the 
matter; correct? 

Mr. Clark. I would say if we were in a conference with the cli- 
ent, speaking, you know, in an hour, yeah, certainly we would hope 
that they would both record it. They don’t always do it. We would 
hope that they would both record it. 

Mr. Giuffra. You would expect them to do it, though? 

Mr. Clark. We would be underbilling if we didn’t. 

Mr. Giuffra. We’ve done some analysis of the Rose Law Firm 
billings that we obtained from Mr. Kendall, and they indicate that 
there are 22 instances in which Mrs. Clinton billed for a conference 
with another Rose lawyer and the other Rose lawyer does not have 
the similar conference, for example, with Mrs. Clinton. Do you have 
any explanation for why that would be? 

Mr. CLARK. It doesn’t surprise me. Mrs. Clinton was a very me- 
ticulous biller. Some of our other attorneys — unfortunately, I’m one 
of them — are not particularly — are not that specific. And so it’s not 
unusual, and we have a lot of trouble in going through billing 
records to see where, you know, conference with somebody, that 
someone else hasn’t entered an entry. In fact, one or two of our at- 
torneys, that’s how they keep most of their time, is to go through 
a billing memo and say, yes, I was at that meeting and recall that. 
It’s not that unusual. 
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Mr. Giuffra. So Mrs. Clinton had billed an hour for a conference 
with Mr. Massey, and Mr. Massey did not bill the time. In fact, the 
amount of time that the Rose Law Firm had worked on Madison 
matters should be increased by another hour; right? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. So, in fact, the 60-hour number is probably on the 
low side given the fact that we have identified 22 instances in 
which the other lawyer who was having the conference or the tele- 
conference with Mrs. Clinton did not bill the time? 

Mr. Clark. Well, except it’s my understanding that 60 hours is 
Mrs. Clinton’s time, so I don’t think her time would have been un- 
derstated, but the firm’s time would have been understated. 

Mr. Giuffra. In fact, the firm did more work for Madison than 
in fact we realize now? 

Mr. Clark. That could be the case, yes. 

Mr. Giuffra. That would be your best explanation for this dis- 
crepancy? 

Mr. Clark. Yes. 

Mr. Giuffra. Thank you, sir. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Clark, I want to be sure I understand 
something. There was a big to-do at one point that the Rose Law 
Firm or someone working in the Rose Law Firm was shredding 
files of Vince Foster’s. That was in 1994, I think. 

Mr. Clark. That’s correct. 

Senator Sarbanes. Do you recall that, it was carried on the tele- 
vision and run in the newspapers and everything else? 

Mr. Clark. I’ll never forget it, Senator. Right. 

Senator Sarbanes. Now as I understand what you said earlier 
in responding to Mr. Giuffra, there was a box that had Foster’s ini- 
tials on it out of which these papers that were shredded came, but 
the papers had nothing to do with Foster, or the files had nothing 
to do with Foster; is that correct? 

Mr. Clark. They had nothing to do with Whitewater or Madison. 
I mean, these files apparently came from one of our attorneys when 
he was moving offices, and in fact we still have the file jackets that 
the documents that were in those — we have produced those to the 
Committee. 

So certainly Vince’s name was in those documents. They were in- 
ternal Rose Firm financial records, that sort of thing, so they did 
have something to do with Vince but they didn’t have anything to 
do with Whitewater or Madison. 

Senator Sarbanes. But that was the allegation that was made 
against the firm and given widespread media circulation, was it 
not? 

Mr. Clark. That’s correct. Yes, sir, it was. 

Senator Sarbanes. Then upon your investigation, when you actu- 
ally got the facts, the facts in effect established that this prior judg- 
ment that had been made was invalid? 

Mr. Clark. That’s correct. I could speak all day about this issue, 
Senator. 

Senator Sarbanes. Is there anything further we ought to know 
about it? I think it’s an important point to get on the public record, 
because the Rose Law Firm took a beating there for a bit by media 
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judgment about this matter, which said that Whitewater and Madi- 
son files were being shredded by the Rose Law Firm, and I take 
it that upon your investigation and inquiry, you have established 
that was not the case? 

Mr. Clark. We have established — and this gets back to some- 
thing I said earlier, I mean, with respect to what Whitewater files 
that we may have had, I think there’s been testimony here that 
those were in some way returned to the campaign in 1992. 

With respect to our Madison files, they have now been accounted 
for. We know where Mr. Massey’s files are, we’ve produced docu- 
ments showing Mrs. Clinton’s files were destroyed in 1988. We 
have records of our other files, Mr. Rule’s files, a few other files ac- 
tually being returned to the client, so we don’t see where anything 
is missing at this point, especially now that the billing records have 
been determined. 

So if there was something that was destroyed, I don’t know what 
it was, and we’ve concluded, based upon a very thorough investiga- 
tion, and I will say the Independent Counsel certainly investigated 
this thoroughly, that there was no relevant documents destroyed. 

Senator Sarbanes. Did this courier who destroyed these docu- 
ments, did he ever see any Whitewater documents? Did you inter- 
view him or talk with him? 

Mr. Clark. I was very cautious about that, Senator. When the 
allegations — I mean, I first learned about these allegations when a 
Washington radio station called me at 5:30 in the morning when 
I was at home, and I immediately went down to the firm that 
morning, I met with the entire staff. I met with the couriers sepa- 
rately. I met with the lawyers. 

I told them that if anyone had any information whatsoever about 
the destruction of documents, they should let us know immediately. 
If they were in any way uncomfortable talking to me, they should 
talk to someone else in the firm if they were uncomfortable about 
it, that they would be asked questions soon from investigators and 
they should tell the truth and not do in any way — take any steps 
to protect the firm, and I think any of the couriers or staff mem- 
bers that I talked to will back me up on that. 

Mr. Ben-Veniste. In fact, more than that, you saved the file fold- 
ers because those weren’t shredded, the Manila file folders? 

Mr. Clark. That’s right. We learned during the course of the in- 
vestigation that this box that was destroyed apparently had come 
down from a particular file clerk. We asked her where she got the 
box. It was when one of my partners was moving. And just — I 
mean, it was by accident that he still had the junk, I’ll call it, still 
in the corner of his office. He had the empty file folders thinking 
he might use them again. 

Mr. Ben-Veniste. So they were there to be recycled essentially? 

Mr. Clark. Correct. 

Mr. Ben-Veniste. You could tell from looking at the files what 
they were. So if I understand it, it was just the fact that on the 
outside of the box Mr. Foster’s initials appeared on it and this box 
had been recycled after he had left the firm? 

Mr. Clark. That’s right. We reuse those constantly. 
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Mr. Ben-Veniste. So all of this to-do was put to rest for all pur- 
poses except the press, which in one form or another still carries 
the notion that files were shredded by the Rose Law Firm 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. — that had something to do with Whitewater? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. But you can testify that that’s absolutely not 
the case? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. Now to go to Mr. Massey’s documents on a 
point that you just made, you’ve now accounted for all of Mr. 
Massey’s documents that he worked on in his representation of 
Madison? 

Mr. Clark. Correct. Again, Rick had retained copies. I think he 
had already testified to that. And when we received the files back 
from Mr. Kendall before we returned the originals over to the Inde- 
pendent Counsel, Rick went through those files to make sure that 
they were a complete set. 

Mr. Ben-Veniste. According to Mr. Massey’s testimony, he re- 
tained the originals of his files, made copies in 1992 at the request 
of Mr. Foster when Mr. Foster had need for them in the campaign, 
that he compared the files which Mr. Kendall sent to the Rose Law 
Firm to those which he had maintained all along, and that they 
were identical? 

Mr. Clark. That’s correct. I’m not sure Rick recalled whether he 
kept or gave Vince originals or copies, but 

Mr. Ben-Veniste. He indicated in his testimony here that he 
kept the originals. 

Mr. Clark. OK. 

Mr. Ben-Veniste. I think we have located — do we have another 
copy of this? We have located — and I’ll put up on our machine to 
see if you can read it — I think the earlier memo that you were re- 
ferring to of September 1985. It’s a one-page memo between Mr. 
Ward and Mr. McDougal. 

Mr. Clark. I don’t see it. 

Mr. Ben-Veniste. That is marked R 401, on the bottom it has 
3668. It also has 009, and it has 5 in another place, and Exhibit 
A. It looks like one of those suitcases that’s been to a hundred 
countries. 

Mr. Clark. OK. I see it now, yes. Yes, this is the memo I was 
referring to in answering Mr. Kravitz’s questions earlier. 

Mr. Ben-Veniste. That is the one that is clear to you was not 
drafted as a contract by any person who had any legal training? 

Mr. Clark. That would be my opinion, yes. 

Mr. Ben-Veniste. That is the one that in paragraph 4 where it 
says, “Madison will provide you with a letter requiring that you 
drive a prestigious automobile while you are in charge of the 
project.”? 

Mr. Clark. Correct. That’s what I was referring to, yes. 

Mr. Ben-Veniste. Nothing further. 

The Chairman. Senator Faircloth. 

Senator Faircloth. Thank you, Mr. Chairman. 

Mr. Clark, I have just one or two very, very general and brief 
questions. 
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Mr. Clark. Yes, sir. 

Senator Faircloth. The Pillsbury Madison Report is public, and 
in that report, there is a mention that the RTC sought an exten- 
sion of the statute of limitation regarding the Castle Grande trans- 
action. Is your firm conducting a review of the billing records to de- 
termine her involvement in the Castle Grande transaction, since 
they have asked for the extension? 

Mr. Clark. Well, sir, I have certainly reviewed them in anticipa- 
tion of this testimony, but that's 

Senator FAIRCLOTH. So you have reviewed them? 

Mr. Clark. Yes, sir, I have. 

Senator Faircloth. What did you find, in a word? 

Mr. Clark. I read the time entries. There were numerous tele- 
phone conferences with Mr. Ward, there was a telephone con- 
ference with Mr. Ward concerning option, and a time entry that 
says, “prepare option." 

Senator Faircloth. So she was involved with the Castle Grande? 

Mr. Clark. It looks like she prepared that option, yes. 

Senator Faircloth. OK. You know, she had mentioned that she 
was not involved with the Castle Grande at all, and that’s why I 
wanted to know. 

Mr. Clark, this morning Ms. Huber had testimony that billing 
records from the firm were removed, they asked her for them but 
when she went for them, they were gone, and then she saw them 
down at campaign headquarters and she said that seven or eight, 
a large group of campaign workers whose names she did not know, 
were just going through them. Does it bother you that billing 
records from your office were somewhat open property in a cam- 
paign headquarters? 

Mr. Clark. It is my understanding, Senator, that Ms. Huber’s 
testimony — because I’ve heard this story before from other people — 
was that those were personal Clinton financial records concerning 
their Whitewater investment, not Rose Firm billing records. 

Now had there been, would I have been upset, yes, but I don’t 
believe that’s what they were reviewing at that time. 

The Chairman. If I might, and I ask the Senator, just make a 
point. I’m not sure, but I believe there was also testimony from 
that former young associate who is now a partner, Mr. Massey, 
that at or about the same time, he got a call from Mr. Foster. Actu- 
ally, I’m going to withdraw that, because I’m not quite sure. I’m 
going to talk to Counsel, but I think there was another person who 
testified here that he had taken out documents and that some- 
how — and he wasn’t aware, just like Ms. Huber 

Mr. Clark. I think it was Mr. Kennedy. 

Senator Sarbanes. Mr. Chairman, that was Mr. Kennedy who 
was called to provide the Whitewater files that belonged to Mrs. 
Clinton. She was actually the client for those particular files, and 
those went down, and in fact Ms. Huber I think corroborated that 
here today, and then also from Ms. Huber they got the Clintons’ 
personal financial papers. 

The Chairman. I am confusing that with the testimony of Mr. 
Massey, who referred to the fact that Mr. Foster came to him right 
about the same period of time. 

Mr. Clark. About the same time, yes. 
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The Chairman. About the same time. Mr. Foster seemed to press 
Mr. Massey because he was annoyed that Mr. Massey did not have 
the files ready for him. 

Mr. Clark. Correct. 

The Chairman. Mr. Foster came back, I think, the following day 
and retrieved the files from Mr. Massey. Then Mr. Massey testified 
he was upset that the billing files left the firm. He did not think 
that they were going to leave, he didn't know the files were going 
to leave the office. And indeed, you testified that that 

Mr. Clark. Rick was referring to his Madison files, he would 
have been upset. 

The Chairman. Yes, you also said billing files should not leave 
and you would have been upset. 

I thank my friend. 

Senator Faircloth. Well, along that line, another question, Mr. 
Clark. Has the RTC or did they question you on the propriety of 
removing billing records for Madison from your firm? These are cli- 
ent files 

Mr. Clark. Well, the billing records are our files. The client files 
belong to the client. 

Senator Faircloth. But the client being RTC, don’t they have to 
give approval to have the documents removed? 

Mr. Clark. In the client files, yes, sir, they do, absolutely. 

Senator FAIRCLOTH. Did they give approval to have them re- 
moved? 

Mr. Clark. No, sir, not to — no, they did not. 

Senator FAIRCLOTH. Did they question about them being removed 
without their consent? 

Mr. Clark. I don’t think so, Senator, no. They were primarily 
looking at the billing issues and conflicts. 

Senator Faircloth. Two more questions. Your internal inves- 
tigation of Mr. Hubbell revealed a $400,000, in round figures, ille- 
gal overbilling. Since that time or during that time, did you by any 
chance review the billing records of Mr. Foster or Mrs. Clinton to 
determine if there had been a discrepancy there? 

Mr. Clark. No, sir, not to speak of. I mean, I reviewed the same 
records — when Mr. Kennedy left, or actually, when all four of the 
people left to join the Administration, a number of documents were 
dumped on my desk literally to sort of sort out who was to get 
what in the matter of clients, so that there were records of Mrs. 
Clinton, Mr. Kennedy, Mr. Hubbell, and Mr. Foster. 

It was in May of that year in reviewing those records that I dis- 
covered — first discovered what at that point were just questions in 
Mr. Hubbell’s billing practices, so I certainly — at that point I was 
reviewing the same documents for Mrs. Clinton, for Mr. Kennedy, 
and for Mr. Foster, and found no discrepancies in those documents. 
But that’s the extent of what I have looked at, other than numer- 
ous RTC/FDIC billing memos that I have looked at. 

Senator Faircloth. Mr. Kennedy is now back with the firm? 

Mr. Clark. Yes, sir. 

Senator Faircloth. Do you think Mr. Kennedy did a good job — 
and I realize he’s with the firm and this is probably not a fair ques- 
tion — but as a managing partner in 1992 when he allowed records 
to be removed from the firm and lost or destroyed or whatever? 
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Mr. Clark. I certainly think Mr. Kennedy did a good job. I 
don’t — I know for a fact, he has told me, that he had no knowledge, 
and I have confidence that had he had knowledge, he would have 
said that was not the thing to do. 

Senator Faircloth. He did not know these records were being 
removed? 

Mr. Clark. No, sir, he did not. 

Senator Faircloth. Let me ask you another question. Do you 
know, who is Amy Stewart? 

Mr. Clark. She’s one of my partners. 

Senator Faircloth. Was she in Washington during the spring of 
1993? 

Mr. Clark. Yes, sir. It is my understanding she was for some pe- 
riod of time. 

Senator Faircloth. Do you know what she would have been 
doing here? 

Mr. Clark. I think this was during the health care debate, and 
it’s my — Amy has a significant practice in antitrust, and it is my 
understanding that she was doing some research on some of the 
antitrust issues on the health care proposals. 

Senator Faircloth. Thank you, Mr. Clark. 

Mr. Clark. Yes, sir. 

Senator Sarbanes. Mr. Clark, I want to be clear on one thing 
that Senator Faircloth was pursuing, because I think it got mixed 
up there. The billing records don’t belong to the client; they belong 
to the firm, do they not? 

Mr. Clark. Yes, that’s the way we view it. 

Senator Sarbanes. Well, I thought he was asking you about bill- 
ing records and you indicated you’d have to get the permission of 
the client, but that wouldn’t be the case? The billing records are 
for the firm to handle and dispose of. 

Mr. Clark. That’s correct. I was only referring to the client files 
themselves as far as needing permission. 

Senator Sarbanes. I don’t think that was clear on that exchange. 

Mr. Clark. OK. I apologize. 

Senator Sarbanes. I wanted to ask one other question and get 
it very clear on the record this notion of a firm destroying docu- 
ments. That is an established practice in law office management, 
is it not, that after periods of time, you sort of clean out the files, 
you avoid the expense of storing everything. Is that a standard 
practice? 

Mr. Clark. Yes, sir, because of the expense of maintaining that 
paper, I think all law firms struggle with that issue. 

Senator Sarbanes. So the notion that you were, as a regular pro- 
cedure, destroying files ought not to cause any anxiety. That’s what 
good management requires law firms to do; is that correct? 

Mr. Clark. Yes, sir. We try to consistently encourage it. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Just a final question. I think we are winding 
down toward the end here. I have put in front of you a copy of the 
option agreement of May 5 that we have been talking about that 
is reflected in Mrs. Clinton’s billing records to have spent some 
time drafting or reviewing a draft of this document. Can you take 
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a look at the document and see whether anywhere in the document 
it refers to Castle Grande? 

[Witness reviewed the document.] 

Mr. Clark. In a very quick read, I don’t see any reference to 
those words, no, sir. 

Mr. Ben-Veniste. On the second page, which is SINTR 00014, 
toward the bottom of the page, you see a legend that goes 0190g? 

Mr. Clark. Yes, sir. 

Mr. Ben-Veniste. That is an internal Rose computer designa- 
tion, is it not? 

Mr. Clark. It’s a document number, yes, sir. 

Mr. Ben-Veniste. It’s a document number and the small G there 
refers back to a computer system that was in existence in 1986? 

Mr. Clark. That’s correct, yes, sir. 

Mr. Ben-Veniste. And as a result of reviewing that, you were 
able to determine that that document had been prepared on a com- 
puter or word processor that was under the authority of Mrs. Clin- 
ton and people who work with her at that time? 

Mr. Clark. That’s 

Mr. Ben-Veniste. Is that correct? 

Mr. Clark. That’s almost correct. I mean, each attorney was as- 
signed a library, and that reflects that when this document was 
created and stored in the library, it was stored in Mrs. Clinton’s 
library. 

Mr. Ben-Veniste. Thank you. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Mr. Clark, I just want to focus on this issue of 
document destruction for a moment. Was there any policy back in 
1988 with respect to client files about whether it was necessary to 
check with the client to see whether the client wanted to have doc- 
uments returned before they were destroyed? 

Mr. Clark. A policy only to the extent that it was pretty much 
up to the individual attorney to determine whether that was nec- 
essary or not, depending upon the contents of the files. Sometimes 
we would check with the clients but other times we would not for 
very dated files. 

Mr. Chertoff. Let me ask you this question. If you represented 
a bank in transactions and you learned that the bank was put into 
receivership in the late 1980’s during what everybody knows as the 
savings and loan crisis, it would be a pretty fair assumption that 
there might be some litigation arising later regarding the trans- 
actions surrounding the bank? 

Mr. Clark. I think that’s a fair assumption, yes. 

Mr. Chertoff. Don’t you think it would be a good policy for a 
lawyer in that circumstance to check with the client to make sure 
that files relating to the transaction weren’t destroyed? 

Mr. Clark. It probably would be a good policy. Unfortunately, I 
don’t think we had it. 

Mr. CHERTOFF. The client in the case of a bank or savings and 
loan in receivership would be the RTC; right? 

Mr. Clark. That’s correct. Well, on this one, yes. 

Mr. Chertoff. Now since you were asked a question by Mr. Ben- 
Veniste about whether the real estate covered by the option that 
he has identified as SINTR 13 through 17, you have been asked 
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whether that was Castle Grande. I would like to ask you whether 
it wasn’t a fact that the entire parcel of property which was pur- 
chased as part of the so-called IDC transaction in late 1985, and 
which apparently you have had an opportunity to study in the last 
couple of years, that entire transaction was referred to as Castle 
Grande; correct? 

Mr. Clark. By us? 

Mr. CHERTOFF. Colloquially, generally in the community in Little 
Rock. 

Mr. CLARK. Internally, we referred to it as IDC. Certainly in the 
newspaper they continually referred to it as Castle Grande, yes, I 
think that’s true. 

Mr. CHERTOFF. But for example, back in 1985 and 1986, do you 
know whether the map setting forth the Little Rock industrial park 
area that was covered by this transaction was entitled “Castle 
Grande feasibility study”? 

Mr. Clark. I don’t know. I don’t think I’ve ever seen the map. 

Mr. Ben-Veniste. Let me help you out a little bit. We’ll pass it 
down to you and put it up on the Elmo. 

Mr. Clark. OK. I have it now. 

Mr. CHERTOFF. See it says, “Castle Grande feasibility study”? 

Mr. Clark. Yes, sir, it does. 

Mr. CHERTOFF. Also says, “Little Rock South Industrial Park”? 

Mr. Clark. Yes. 

Mr. CHERTOFF. Now still with respect to the option, you were 
asked questions about that little number on the bottom, 190g. That 
was Mrs. Clinton’s attorney number? 

Mr. Clark. No, the 0190 was just a document number. It would 
have been sequential as documents are created. The little G is the 
thing that denotes 

Mr. CHERTOFF. The little G is. And that would identify the docu- 
ment as being in her library? 

Mr. Clark. That’s correct. 

Mr. CHERTOFF. What does that mean? 

Mr. Clark. Well, whenever a document was created in the sys- 
tem, of course the system has limited memory, so every so often the 
documents would have to be archived onto disk, and so this means 
that this document was eventually archived onto a disk that was 
designated as part of Mrs. Clinton’s library. 

Mr. CHERTOFF. Excuse me one moment, please. Still on this issue 
about Castle Grande, I want to show you one other document, Mr. 
Clark. It is the minutes of a meeting of the board of directors of 
the Madison Financial Corporation, September 12, 1985. We’re 
going to make sure you have a copy of it. 

Mr. Clark. I do. 

Mr. CHERTOFF. Your understanding now is that this transaction 
involved the splitting of the IDC property into two parts, one part 
of which was purchased in the name of Seth Ward and one part 
of which was purchased by Madison Financial Corporation? 

Mr. Clark. I believe that’s correct, yes, sir. 

Mr. CHERTOFF. Do these appear to be the minutes authorizing 
the purchase of 400 acres of this, within this IDC development? 

Mr. Clark. For a mobile home development, yes. 
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Mr. Chertoff. In fact, did it not identify Castle Grande Estates 
as being, and I emphasize the word “estates,” as being the name 
that had been designated for this portion of IDC, even in advance 
of its purchase? 

Mr. Clark. It says, “Per the purchase of this development to be 
known as Castle Grande Estates,” yes. 

Mr. Chertoff. Let me still focus on this issue of the purchase, 
because one of the issues that's arisen with respect to this Pills- 
bury Report is, again, the significance of the evidence they did not 
have. It’s your understanding that the lawyers who produced the 
Pillsbury Report — at that point in time — were not aware of a con- 
nection between Mrs. Clinton and the purchase of the original IDC 
property that was closed in September? 

Mr. Clark. I think that’s correct, yes. 

Mr. Chertoff. But you are also aware from the report that there 
was at least one backdated document; right? 

Mr. Clark. Yes. 

Mr. Chertoff. And you also are aware that at least to this point 
in time no one has discovered when that document was actually 
prepared? 

Mr. Clark. Not to my knowledge, no. 

Mr. Chertoff. Have you been able to determine from your re- 
view of the timesheets that were discovered a couple of weeks ago 
that Mrs. Clinton in fact had conversation about the sale — or the 
original purchase of that property in November with Seth Ward? 

Mr. Clark. When you said timesheets, you mean billing records? 

Mr. Chertoff. Billing records. 

Mr. Clark. They say what they say. I don’t recall every entry, 
but there were several conversations with Mr. Ward, yes. 

Mr. Chertoff. Well, there was a conversation in November 
1985, “Conference with Seth Ward regarding purchase from Brick 
Lyle.” Brick Lyle was the seller of the property? 

Mr. Clark. I think he was the president of the corporation that 
sold it, yes. 

Mr. CHERTOFF. Then there were conversations in December with 
Darrell Dover, who was the lawyer who was involved with the 
transaction on the part of the seller; right? 

Mr. Clark. Yes, sir, that’s correct. 

Mr. Chertoff. These were conversations Mrs. Clinton had in 
November and December; right? 

Mr. Clark. That’s correct. 

Mr. Chertoff. And you would agree with me that these billing 
records would certainly give an investigator additional leads to pur- 
sue in evaluating what connection Mrs. Clinton had with respect 
to the sale and why — given the fact that there are backdated docu- 
ments, to ask questions concerning why she would have had discus- 
sions about the sale in November and December if the sale was 
consummated in September? 

Mr. Clark. It was new information, yes, sir. 

Mr. Chertoff. Now finally let me address one other thing. I will 
give you a copy of this memorandum involving the conflict of inter- 
est review dated November 1, 1988. Mr. Ben-Veniste had asked you 
the question whether you knew if this was circulated to all attor- 
neys. Do you have a copy of it in front of you? 
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Mr. Clark. Yes, sir, I do. 

Mr. CHERTOFF. RS 749. Does it say, “To all attorneys”? 

Mr. Clark. Yes, it does. 

Mr. Chertoff. Mrs. Clinton was an attorney at that time at the 
firm? 

Mr. Clark. Yes. 

Mr. Chertoff. Just there going to the last page, it indicates, 
there’s an entry here, it’s the second page of the entry for Madison. 
It says, “problem loans, affiliated persons.” Do you see in that a 
reference to Castle Grande, Little Rock, Arkansas? 

Mr. Clark. Yes, sir. 

Mr. Chertoff. Do you also see a reference to Chris Wade? 

Mr. Clark. Yes, sir. 

Mr. Chertoff. Did you know that Chris Wade handled real es- 
tate transactions for the Whitewater Development project that Mrs. 
Clinton and Mr. McDougal and then Governor Clinton were part- 
ners in? 

Mr. Clark. Did I know or do I know? 

Mr. Chertoff. Do you know? 

Mr. Clark. I know now, yes, sir. 

Mr. Chertoff. Did you know at the time? 

Mr. Clark. No. 

Mr. CHERTOFF. To your knowledge, did Mrs. Clinton indicate to 
you in 1988 — and when I say, “to you,” I mean, to anyone you know 
of in the firm other than Mr. Foster and Mr. Hubbell — that she had 
business relationships or business transactions with Mr. Wade in- 
volving Whitewater? 

Mr. Clark. No, sir. 

The Chairman. Would you agree that that would also be some- 
thing that would be relevant in doing a conflicts check? 

Mr. Clark. I would say to the extent of doing this work, all of 
that would be relevant, yes. 

Mr. Ben-Veniste. Just a couple of questions to follow up. Do you 
know who actually thought up the name of Castle Grande Estate 
for this trailer park? 

Mr. Clark. No, sir. 

Mr. Ben-Veniste. It’s kind of a grandiose name. You said you re- 
ferred to it in the firm, this whole matter on behalf of your client, 
as IDC during that period of time; is that correct? 

Mr. Clark. Yes, sir. 

Mr. Ben-Veniste. It would not strike you as odd that Mrs. Clin- 
ton, in trying to recollect what work she did back 11 years ago, 
would have also referred to it as IDC; correct? 

Mr. Clark. Correct. 

Mr. Ben-Veniste. Now, Mr. Chertoff was kind enough to show 
you a property disposition map that — and indeed in the option 
agreement, that so much has been made of, that to suggest that 
she must have known that she was performing some work in writ- 
ing an option that somehow involved Castle Grande Estates, a 
trailer park, is in no way referenced in the document itself; it is 
no way described as Castle Grande Estates. But now we have here 
introduced a property disposition. Do you happen to know where 
this came from? 

Mr. Clark. No, sir. This is the first time I have seen it. 
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Mr. Ben-Veniste. Well, we got it from a Borod & Huggins Re- 
port that was done some years ago, that looked into this matter. 
Do you have any reason to believe that Mrs. Clinton ever had this 
in her possession? 

Mr. Clark. No, sir, one way or the other. 

Mr. Ben-Veniste. Similarly, the board of directors’ minutes from 
Madison Financial, which is SINTR 00030, was shown to you, 
where there is some reference to Castle Industries and to Castle 
Grande Estates, do you have any reason to believe that this was 
a document that either Mrs. Clinton prepared or was shown at 
some point? 

Mr. Clark. No, sir, one way or the other, no. 

Mr. Ben-Veniste. Nothing further. 

The Chairman. Mr. Giuffra. 

Mr. Giuffra. Mr. Clark, in attempting to comply with the var- 
ious subpoenas that have been served on the Rose Law Firm, you 
looked for documents related to the IDC/Castle Grande transaction; 
am I right? 

Mr. Clark. Yes. 

Mr. Giuffra. You in fact spent a lot of time looking for those 
types of documents? 

Mr. Clark. Yes. 

Mr. Giuffra. Am I correct that the only files that you were able 
to find were those relating to the liquor and sewer research that 
was done? 

Mr. Clark. Of course we had copies of Mr. Massey’s files. 

Mr. Giuffra. This is on the IDC transaction. 

Mr. Clark. Oh, the IDC transaction, I believe that’s correct, yes. 

Mr. Giuffra. The reason you were able to produce the option 
agreement because you went and looked into the backup computer 
disk and pulled it up? 

Mr. Clark. No, actually the first time we ever saw the option 
agreement was when it was provided to us by the Pillsbury firm. 

Mr. Giuffra. But they went into the computer disk? 

Mr. Clark. No. They had gotten that — we had never seen that 
option agreement. They produced it to us, when they were inter- 
viewing Mr. Thrash and only when we saw the Wang number did 
we understand it was one of our documents. Those Wang floppies 
are — they are very — there is not a system around that reads them. 
We have had a few of them read for the Independent Counsel. We 
had to send them to New York to get it done. 

Mr. Giuffra. Were you able to find the closing documents for the 
transaction? 

Mr. Clark. No. 

Mr. Giuffra. Were you able to find the contract for sale? 

Mr. Clark. Well, when you say “able,” we have since found cop- 
ies but not within our internal records, no. 

Mr. Giuffra. You never found any correspondence, for example, 
with the seller’s attorney? 

Mr. Clark. Not within our records. 

Mr. Giuffra. You would normally expect to find that kind of doc- 
umentation in your files with regard to a transaction like this? 

Mr. Clark. You would typically, yes. 
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Mr. GlUFFRA. Mr. Thrash was heavily involved in the transac- 
tion; you didn't find any of his documents? 

Mr. Clark. No, he has no record of maintaining a file on this. 

Mr. Giuffra. Turn to another subject, which is Webster Hubbell, 
who was a former partner of your firm. 

Mr. Clark. Correct. 

Mr. Giuffra. He was Associate Attorney General of the United 
States? 

Mr. Clark. That's correct. 

Mr. Giuffra. Number 3 position in the Justice Department. Did 
you ultimately determine that Mr. Hubbell had stolen money from 
his partners at the Rose Law Firm? 

Mr. Clark. We did. 

Mr. Giuffra. Approximately how much money did you determine 
Mr. Hubbell had stolen from his partners at the Rose Law Firm? 

Mr. Clark. He pled guilty to approximately $485,000 in theft. 

Mr. Giuffra. You only had firm records from 1989 through the 
time of his departure in 1993; isn't that right? 

Mr. Clark. That's correct. 

Mr. Giuffra. You, in fact, believe that Mr. Hubbell stole more 
money from his partners? 

Mr. Clark. I do. 

Mr. Giuffra. Did Mr. Hubbell also steal from the clients of the 
Rose Law Firm? 

Mr. Clark. He did. 

Mr. Giuffra. And did he steal from the Resolution Trust Cor- 
poration? 

Mr. Clark. They were one of the clients. 

Mr. Giuffra. Now 

Mr. Clark. We have repaid all that money, by the way. 

Mr. Giuffra. When did you first learn that there was a problem 
regarding Mr. Hubbell's disbursements? 

Mr. Clark. I am not sure it even rose to the level of a problem 
at that point. The first time we discovered, or I realized there was 
an issue would have been in either late April or early May 1993. 

Mr. Giuffra. And he was then Associate Attorney General? 

Mr. Clark. Yes. 

Mr. Giuffra. What did Mr. Hubbell tell you when you advised 
him there may be an issue involving his disbursements? 

Mr. Clark. Our initial meeting with him, we had a little sched- 
ule saying at issue was there were some disbursements that we 
identified, some fairly significant disbursements, $1,500, that sort 
of thing, which normally you would see billed to a client and these 
had not been billed to a client, thereby meaning the firm had paid 
for them. We presented that and said we need an explanation of 
this. He said sure, no problem, I am very busy, let me look at my 
records and I will get back to you, and we said great. 

Mr. Giuffra. He attempted to assure you there was no problem 
there. 

Mr. Clark. Yes. 

Mr. Giuffra. Did you then go speak to Mr. Hubbell in June 
1993? 
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Mr. Clark. He came to Arkansas for personal reasons, and I 
asked one of my partners who was going to be with him to ask him 
to stop by the firm so I could speak with him. 

Mr. Giuffra. Did you see Mr. Hubbell on that occasion? 

Mr. Clark. Yes, I did. 

Mr. Giuffra. What did Mr. Hubbell say? 

Mr. Clark. We discussed the fact that he had been busy and we 
acknowledged that but that this issue was not going to go away, 
we needed these questions answered, and he said he understood. 
He was busy, and he would try get back to us as soon as possible. 
And we said 

Mr. Giuffra. And again Mr. Hubbell assured you there was no 
problem? 

Mr. Clark. Absolutely. 

Mr. Giuffra. Did you see Mr. Hubbell in December 1993, around 
Christmastime? 

Mr. Clark. I did not see him. I spoke to him on the telephone. 

Mr. Giuffra. What did Mr. Hubbell say at that point? 

Mr. Clark. At that point, we had broadened significantly our in- 
vestigation, and unlike the earlier visits, I was absolutely certain 
that there were improprieties. And he had spoken to one of our 
other lawyers, and I asked him to call me because I wanted to 
make sure he got the message. I talked to him and said that cer- 
tain of his partners had thought that he had misappropriated 
funds, and we needed answers immediately. He said that was not 
the case, that he had not misappropriated funds, that we should 
try to work this thing out. 

Mr. Giuffra. Let’s turn to one last subject. Your bills to the IDC 
matter. Now you indicated that you thought that the January 30, 
1986 bill reflected work that had been done by Mr. Thrash going 
back to August; is that right? 

Mr. Clark. That’s correct. 

Mr. Giuffra. We are a bit confused because if you look at the 
document DKSN 28930, which is your client billing and payment 
history? 

Mr. Clark. Yes. 

Mr. Giuffra. Now on that page, indicates the 

Mr. Clark. Mr. Giuffra, you have only given me the first page. 

Mr. Giuffra. That’s in the larger billing records. 

Mr. Clark. I have it now. I’m sorry. 

Mr. Giuffra. It is 28930. 

Mr. Clark. I have it. 

Mr. Giuffra. Now doesn’t that client billing and payment history 
indicate that the September 20, 1985 bill, which is the bill that re- 
flects Mr. Thrash’s work including attending the IDC board meet- 
ing, was billed and paid? 

Mr. Clark. It does, but I think the quickest way to clear this up, 
if you will look at the January 30, 1986 bill, the total for that bill 
is $4,670.35. 

If you will take the September 20, 1985 bill, the October 29, 1985 
bill, and the January 29, 1986 bill as reflected on this, you will see 
it totals exactly to that amount. So it appears to me Mrs. Clinton 
produced an internal bill in September and October to clear out the 
trust account. And then when she actually sent the bill to the cli- 
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ent in January, she included the total amount in that bill. That’s 
why those numbers don’t reflect each other. 

Mr. Giuffra. But if you could take a look at the document Bates 
number DKSN 28979, which is the September 20, 1985 bill. 

Mr. Clark. I will have to find it. 

Mr. Giuffra. 28979. 

Mr. Clark. I’m sorry. These aren’t in order. OK, I have it. 

Mr. Giuffra. This would be the bill that was sent to the client; 
am I correct? 

Mr. Clark. That’s correct. 

Mr. Giuffra. And that bill indicates that, at least on the bill 
there is a stamp 

Mr. Clark. No, this bill was not sent to the client. 

Mr. Giuffra. How can you tell that? 

Mr. Clark. Because — I mean, you can’t tell with certainty, but 
if you will see, again, looking at the billing and payment history, 
it was a typical practice when you had a retainer situation to re- 
move the money from the non-interest-bearing trust account as 
work was performed, but only wait until an event, whether it be 
the conclusion of the transaction or the end of the fiscal year, to 
actually forward that bill. So, this bill is reflected as paid, because 
the money was removed from the trust account. 

But again, if you look at the January 1986 bill, you can see, in 
our billing and payment history, it shows that only $3,462.50 was 
billed, but in fact, all you have to do is look at the bill and know 
that’s not correct. It is $4,670.35. The difference is to the penny 
those two previous bills. 

Mr. Giuffra. So the net of all of this is that $1,818.75 is either 
the amount of additional work that Mrs. Clinton did or a premium 
that was charged to the IDC matter? 

Mr. Clark. Well — what I was just explaining doesn’t really ad- 
dress the $1,800, the $1,800 is still in my judgment the amount of 
the additional time that Mrs. Clinton must have spent on this. 

Mr. Giuffra. OK, so you would think Mrs. Clinton did about 
14 V 2 additional hours on IDC that’s not accounted for in the billing 
memoranda? 

Mr. Clark. I think she would have done 14 additional hours. 
Whether it was related to IDC, I don’t know. 

Mr. Giuffra. We don’t know what the nature of the work that 
Mrs. Clinton performed that adds up to the $1,800. 

Mr. Clark. That’s correct. That’s correct. 

Mr. GIUFFRA. Mr. Chairman, I don’t have any further questions. 

Senator Sarbanes. Mr. Clark, I want to be clear on one point 
that Mr. Giuffra has been pursuing, because the general informa- 
tion that’s out there is that Mrs. Clinton did about 60 hours of 
work with respect to this, these Madison matters. Now as I under- 
stand it, that 60 hours would include within it the 14 hours that’s 
being talked about here; is that correct? 

Mr. CLARK. Senator, the 60 hours is not my number. I don’t 
know who put that forward. I mean, the easiest way I would look 
at it would be to take the total allocations, divide it by $125 and 
whatever that hour product is, that’s what it is. That’s the way I 
would do that. 
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Senator Sarbanes. I think that’s the process that was followed 
to get the 60 hours. 

Mr. CLARK. If you took her total allocations, divided it by $125 
and it was approximately 60 hours, then yes, it would include that 
14 hours. 

Senator Sarbanes. Right, OK. 

The Chairman. Did you have occasion to speak to Mr. Hubbell’s 
former secretary with respect to whether or not she drafted the let- 
ter of September 24, 1985? 

Mr. Clark. No, sir, I have not. 

The Chairman. She indicates apparently to the investigators 
who did the Pillsbury Report that it looked like the format she 
would use. Were you aware of that? 

Mr. Clark. Yes, sir. 

The Chairman. It looked like the format she would use. Have 
you got a copy of that September 24th letter there? 

Mr. Clark. I believe I do, Senator. Hang on. 

The Chairman. Is this a well articulated, precise letter, contain- 
ing the legal agreement? Would you summarize it in that way, or 
would you say that it would appear to be drafted under the super- 
vision of an attorney? 

Mr. Clark. Senator 

The Chairman. Let me send that copy down plus the addendum. 

Mr. Clark. OK, I have it now, Senator. 

The Chairman. I mean, that looks like a fairly comprehensive, 
detailed piece of legal work, wouldn’t you agree? 

Mr. Clark. Senator, I would agree that this appears to be a fair- 
ly formal letter. 

The Chairman. I mean, that certainly wasn’t drafted by Mr. 
McDougal. You saw what he drafted, you saw a comparison; isn’t 
that correct? 

Mr. Clark. That’s correct, and I think Mr. Ward said he drafted 
it, but 

The CHAIRMAN. You don’t believe that Mr. Ward could have ac- 
complished that either, do you? 

Mr. Clark. I don’t Imow Mr. Ward, but I — it certainly has some 
formality to it, yes. 

The Chairman. Right. Do you think it would be a reasonable in- 
terpretation to believe that Mr. Hubbell helped prepare this? In- 
deed, because Mr. Ward said sometimes he would come in and ask 
Mr. Hubbell — who was his son-in-law, right? And Mr. Ward would 
chat with Mr. Hubbell and sometimes Mr. Ward would ask Mr. 
Hubbell’s secretary to type things. I mean, this letter was drafted 
with the help of a lawyer. 

Mr. Clark. Senator, the only reason I would disagree, is again 
in my practice I would not purchase a piece of property based upon 
a letter. But I would hope a lawyer would be a little more formal 
than a letter. 

The Chairman. Well, I want to tell you, the record indicates — 
let me refer you now to the billing record, the first one being No- 
vember 20, 1985, “conference with Ward, conference with Hubbell, 
and Hillary Clinton.” Billed for an hour. Do you see that? 

Mr. Clark. No, I haven’t found it yet. November 20th, you say? 
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The Chairman. Yes, DKSN 029008. I will send it down to you 
if that will help. 

Mr. Clark. I found it now. Yes, sir, I see it. 

The Chairman. That is Seth Ward and Webb Hubbell. Let’s go 
to this next one, November 26th. Do you have that? That’s DKSN 
029002, November 26th. 

Mr. Clark. OK. 

The Chairman. Conference with whom, can you read that? 

Mr. Clark. Are you talking about Mrs. Clinton’s entry? 

The Chairman. Yes. 

Mr. Clark. Says, “Conference with S. Ward, conference with T. 
Thrash, conference with Webb Hubbell.” 

The Chairman. Isn’t it interesting that Hubbell doesn’t bill any 
time? Did he bill any time on that day? 

Mr. Clark. No, sir. 

The Chairman. Did he bill any time on the previous day, on No- 
vember 20th? 

Mr. Clark. Not on this matter, no. 

The Chairman. We see 14 phone calls to Seth Ward, who be- 
comes the person who takes off this property involved in Castle 
Grande, all those communications and billings from Mrs. Clinton. 
You understand why we would ask this question, wouldn’t you? 

Mr. Clark. Oh, absolutely. 

The Chairman. Then the letter appears to have been prepared 
by Mr. Hubbell who in this matter never appears as the billing 
partner, or his secretary. 

Mr. Clark. I haven’t seen any unreasonable questions, Senator, 
if that’s 

The Chairman. The billing partner on this, on these occasions, 
is who? 

Mr. Clark. Mrs. Clinton. 

The Chairman. OK. Any further questions, Mr. Chertoff? 

Senator Sarbanes. 

Mr. Ben-Veniste. I have one, not to put too fine a point on this. 
But you recognized, did you not, at the Rose Law Firm that Mr. 
Hubbell had done a great deal of work for his father-in-law that 
was not recorded in the time records at the firm? 

Mr. Clark. We know that now, yes. 

Mr. Ben-Veniste. So if Mr. Hubbell, in fact, drafted this agree- 
ment, that would just be one more thing? 

Mr. Clark. That’s correct. 

Senator Sarbanes. Mr. Chairman, as I understand it, we are 
going to meet next Tuesday, Wednesday, and Thursday. 

The Chairman. Next Tuesday and Thursday. 

Senator Sarbanes. Only Tuesday and Thursday? 

The Chairman. Yes. 

Senator Sarbanes. Who will we be hearing from on those days? 

The Chairman. Mr. Lyon on Tuesday and Mrs. Beverly Bassett 
Schaffer on Thursday. 

Senator Sarbanes. On Thursday or on Tuesday? 

The Chairman. Thursday, and two others. 

Senator Sarbanes. Who? 

Mr. Chertoff. Two other former employees of the savings and 
loan and securities commission, Mr. Handley and Mr. Brady. 
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Senator Sarbanes. Is Mr. Lyon the only person we are hearing 
from on Tuesday? 

Mr. Chertoff. That’s what we have planned. 

Senator Sarbanes. At 10 a.m., Mr. Chairman? 

The Chairman. At 10 or 10:30 a.m. 

Senator Sarbanes. How about 10 a.m.? I would think 10 a.m. 

The Chairman. Mr. Clark, again, let me thank you. I want to 
thank you for your straightforwardness, for your candor. This is 
not an easy situation, you know the law firm, through circum- 
stances beyond your control, finds itself in this situation. So I want 
you to know that the Chair does appreciate what you have had to 
go through, and we certainly appreciate your testimony today. 

Mr. Clark. Senator, let me say I appreciate the opportunity to 
come here. It is nice to finally be talked with rather instead of just 
talked about. 

The Chairman. I think you have attempted to answer our ques- 
tions to the absolute best of your recollection, that you have not 
withheld anything from this Committee, and you have answered in 
all candor. I think where those observations can be made about 
witnesses, we have a duty to try set that record straight. 

Mr. Clark. No, we understand. 

The Chairman. — because, as my colleague and friend Senator 
Sarbanes pointed out many times, a person who comes and who 
does the best of his ability, notwithstanding I think that they may 
find themselves in positions which are unfair, where we can make 
judgments, I think in cases such as yourself, I certainly want to 
commend you and thank you for your cooperation. 

Mr. Clark. Thank you, Senator. 

Senator Sarbanes. Mr. Chairman, I would also like to thank Mr. 
Clark for his testimony. In fact he has been able to shed a great 
deal of light on some of these billing questions, as we indicated last 
week, when we had hoped to hear from him. 

I must say, I think it is very important that we got on the record, 
this true story about this allegation, that had such media currency 
about destruction of documents, an alleged improper destruction of 
documents at the Rose Law Firm which gained widespread cur- 
rency in the media for quite a period of time, and which, upon ap- 
parently on careful inquiry and investigation, was just not the case. 
I mean, these Madison/Whitewater papers were not being shredded 
as it was asserted in the press. I think it is very important that 
you were able to place that on the record. 

Mr. Clark. I appreciate your remarks, Senator. 

The Chairman. We stand in recess until Tuesday at 10:30 a.m. 

[Whereupon, at 4:22 p.m., the hearing was adjourned, to recon- 
vene at 10:30 a.m., on Tuesday, January 23, 1996.] 

[Appendix supplied for the record follow:] 
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Actual 

Amount 

Billed 




$4651.50 

$3007.75 over 
standard value 

Difference 




$1189.00 

9.5 hours 
at $125 
per hour 

Amount 
to Bill 

$2731.25 
21.85 hours 

$468.75 
6.25 hours 

$262.50 
3.5 hours 

$3462.50 

Difference 

$1818.75 
14.55 hours 

i 

© 

i 

© 

i 

$1818.75 

Standard 

Value 

$912.50 
7.3 hours 

$468.75 
6.25 hours 

$262.50 
3.5 hours 

$1643.75 


Hillary 

Clinton 

Richard 

Donovan 

Davis 

Thomas 

TOTAL 
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DAVID £ K£N DAi.1 
(2021 434-5145 



..vy 

WILLIAMS 3 CONNOLLY 

yASnlNCTCN. 0 C 20005 
(202) 434-5CC0 
rAX (202) 434-5029 


Ncvemoer 22, 1993 


B7 R5GXST3RXD 

Jerry jc. 

Rose daw 
120 East Fourth Street 
Little\Rock, A R 72201 

\ \ 

Dear Jerry'; 



Esquire 


It was good to talk to you today. I am enclosing 
herewith \hree file folders, labeled: A3S30.1 MADISON/ GUARANTY 

LTD. PTNRSfcP \Application/Brokerage Activities^A3530 . 2\ Madison 
Guaranty - NetXworth - (1985 ) Preferred Stock Of fering;Xand 
A3 5 30. 3 MAD TSOfK GUARANTY Preferred Sto ck Offering frarnorate) . 
which were amoXg/ the late Vincent Foster's rilesC They appear to 
me to be files of Rose Law Firm documents . I thought it most 
appropriate to transmit them to you, for retention and storage. 


I would be grateful if you would confirm for me the 
receipt of these files. 

Best wishes for a good Thanksgiving ! 



RS GC038 
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Hr. Charles Hanley 

Arkansas Securities Gepartnent 

One Capital Hail 

Little Hccx, Arxansas 72101 

He: Auc.tcrizaci.cn and issuance or a class or Preferred 

Scccx ay Maciscn Guaranty, a Savings and 
loan Chartered under toe laws or tie Stace a: Arxansas 

Lear Mr. Hanley*. 


Maciscn Guaranty, a Savmqs and loan chartered under tne 
laws of tne Stace of Arxansas, contemplates a capi taiiracion 
plan wnereoy it would authorize and issuers class of -nr mmrwr 
preferred. aroocAwnicn would nave 'preference as to divide nri.<.rxod 
amounts paid v in- 'liquidation . Tie question das arisen as to 
wnecner an Arxansas cnartered Savings ana loan Association nay 
uncer Arxansas law create, authorize and issue a class of 
preferred scocx. For tne reasons seated below, we are of tie 
opinion mat a state cnarterea savings and loan nay do so. 


Arxansas statute 6751364 


(1971) provides in pertinent part: 


i / 

!,a 


'f- \ 

7/ j 


"... (7) be Arxansas Business corporation Act, ... as 
-amended, ... snail be acplicacle to permanent scocx savings and 
loan associations created or operating under tne provisions or 
Act 227 of 1963 ... and sues savings and loan associations snal- 
' enjoy tbe same cowers and privileges and oe subject to tne same 
duties, restrictions and liabilities as otner corporations 
except so for as tne same may be limited or enlarged by tbe 
provisions of Act 227 of 1963." 


j^LFl 03132 
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Mr . Charles Hanley 
April 30, 1335 
Page 2 


In snore, an Arkansas chartered savings and loan possesses 
all powers afforded to stock corporations under We \cicansas 
ausiness Corporations Act unless tne Arkansas Act 227 of 1963, 
as amended ("Act 227 w ) pronibits one exercise of such powers! 
It is clear cnat an Arkansas corporation is empowerec to create 
and issue a class of preferred snares of capital stock (see Ark. 
Scat. ^\nn . 64j201 (19 66) and 645202 (1966) ) . Therefore, an 
Arkansas cnartered savings and loan possessing general corporate 
powers may authorize and issue a class or preferrec stock unless 
Act 227 prohibits suen a capitalization plan. 

We find no provisions of Act 227 wmci expressly or 
impliedly prohibit the creation of a class of preferred stock oy 
an Arkansas chartered savings and loan association. Battier* 
there are references throughout Act 227 implying cnat several 
classes, including a preferred class, of capital stock of an 
Arkansas savings ana loan may exist. ?oc an example, see Ark. 
Stat. Ann. 6 7$8lJC* r ?19 63) wnicr. requires that the oylaws of. the 
state savings and loan association describe the '’several kinds 
or classes of snares, stock or certificates which it may 
issue 14 . Other references to the existence of multiple classes 
of shares of an Arkansas savings and loan association may be 
found in Arkansas Statutes 67$*2-2 -(1363) and 6 7S 1 £25> -U 93 3) . 

3ecause the Arkansas statutes expressly give to an Arkansas 
chartered savi ■ met loan all of the powers possessed by a 

corporation unt:-: the Arkansas Business Corporations Act, wmen 

powers include the power to create and issue a class of 
preferred capital stock, and because we find no express 
prombition in Act 227 against the creation or issuance of suen 
a class of preferred stock, we have concluded that Madison 
Guaranty's proposed capitalization plan is not inconsistent with 
Arkansas law. Should you require further information or 

assis-cance, please advise Hillary Rodham Clinton or Kicnard 
Massey of this firm. 


Very truly yours. 



Rose Law Firm 

A Professional Association 


RNM:mm 


cc: Hon. Beverly Bassett 
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MAOSQfcJGUARANTY 

XlHrCTOU A TE* T Eif* 


P.0 Boi 1583 • 
Lillie Rock. Arkansas 


Seth Ward 

FROM:/ Jim McDougal 
1 SUBJECT : Industrial Property 


The following is a summary o 
Friday : 

1. You will purchase all 

the utility plants for $1 




land north of 145th 
150,000. 


last 


dree t 


Madison will take an option tor i/u/aay/s to 
ase those properties for $1,187,000, plus accrued 
st on the loan you will make to m/rchasi the 
xy. If any tax consequences should/arise f^r you 
toe transaction, Madison will pay >hrose taxes. 

3. \Yo\i will have the present ID(tj^Ana^«--ctrt1^ the 
rent and Utility payments and forward the net proceeds 
monthly to Greg Young here. Greg will then apply this 
income monthly to the accruing interest on your loan. 

4 . Madison will provide ,ou with a letter requiring 
that you drive a prestigious automobile while you are in 
charge of this project. 

JM/ss 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


TUESDAY, JANUARY 23, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

The Committee met at 2:15 p.m., in room 216 of the Hart Senate 
Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENT OF CHAIRMAN ALFONSE M. D’AMATO 

The CHAIRMAN. The Committee will come to order. 

Mr. Lyon, would you stand for the purpose of taking the oath. 

[Whereupon, William C. Lyon was called as a witness and, hav- 
ing first been duly sworn, was examined and testified as follows:] 

The Chairman. Thank you, Mr. Lyon. 

We will take any statement that you want to make. 

SWORN TESTIMONY OF WILLIAM C. LYON 
FORMER MEMBER, ARKANSAS STATE BANK BOARD 

Mr. Lyon. Senator, I do not wish to make a statement. 

The Chairman. I have a statement that I’m going to make, then. 

Last Thursday, the Committee heard testimony from Carolyn 
Huber, Special Assistant to the President, about Ms. Huber’s dis- 
covery of the Rose Law Firm billing records in the Book Room of 
the President and Mrs. Clinton’s private residence at the White 
House. 

Ms. Huber’s testimony raised some very serious questions that 
this Committee will examine in the coming weeks. Ms. Huber testi- 
fied that she found these billing records on the table in the center 
of the Book Room at the White House residence and that the 
records were in plain view. 

Ms. Huber also testified that access to the Book Room is limited 
to the President, Mrs. Clinton, the Clinton’s overnight guests, Ms. 
Huber, Patricia Marshall, the First Lady’s personal assistant, and 
a number of maids and butlers. 

Perhaps even more troubling, Ms. Huber testified that the rec- 
ords were not in the Book Room just days prior to their initial dis- 
covery in August of 1995. It is important to remember that this 
Committee was conducting Whitewater hearings in August 1995. 
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Did someone leave these records out in the Book Room? Were the 
records left out intentionally or inadvertently? 

These Rose Law Firm billing records are very important. They 
document the nature and the extent of Mrs. Clinton’s legal work 
for the Madison Guaranty S&L during 1985 and 1986. Madison is 
the corrupt S&L at the center of the Whitewater matter. This S&L 
was owned by Jim McDougal, the Clintons’ business partner in the 
Whitewater real estate project. 

This Committee will now look into who obtained these billing 
records from the Rose Law Firm during the 1992 Presidential cam- 
paign, why were the records obtained, and who saw these records. 
The Committee will try to follow the chain of custody of these bill- 
ing records to Washington, who brought the billing records from 
Arkansas to Washington, were the records stored, and where were 
they stored? 

These records were subpoenaed by the Independent Counsel, the 
RTC, and this Committee. These records have been sought by in- 
vestigators for 2 years. Why were the records not turned over soon- 
er? Were they hidden at the White House? We will investigate 
whether anyone defied this Committee’s subpoena. The American 
people have a right to know. 

The Committee will depose Ms. Marshall and others who had ac- 
cess to the Book Room in August 1995. We will also depose the 
lawyers involved in the search for these records. The White House 
has also promised to provide the Committee with a log of visitors 
to the third floor of the White House during the early part of Au- 
gust 1995. 

I’m particularly troubled by the fact that the records contain the 
handwritten notes of former White House Deputy Counsel Vincent 
Foster. These notes appear to be written to Mrs. Clinton. One note 
from Foster, for example, reads: “HRC, I believe there was a subse- 
quent bill.” 

This Committee will try to find out if these records were taken 
from Mr. Foster’s office on the night of his death. As the Commit- 
tee will recall, Secret Service Officer Henry O’Neal testified that on 
the night of Mr. Foster’s death, he saw Mrs. Clinton’s Chief of 
Staff, Margaret Williams, remove file folders from the Foster office. 

The Committee is now moving into the Arkansas phase of the 
Committee’s public hearings. The vast majority of the matters that 
we have examined so far have involved events that occurred after 
January 20, 1993, when Bill Clinton took office as President. There 
are also serious questions regarding events that occurred in Arkan- 
sas in the 1980’s when Bill Clinton was Governor. 

Senate Resolution 120 authorizes the Committee to examine 
these matters. The Committee will examine the operations of Madi- 
son S&L. The failure of Madison cost taxpayers $60 million. We’ll 
try to find out if Jim McDougal, the Clintons’ Whitewater partner, 
improperly diverted Madison funds to himself and others? Did any 
of this money find its way into the Whitewater real estate project 
in which the McDougals and the Clintons were partners? Did the 
Clintons know that McDougal misused Madison funds? 

The Clintons and McDougals were supposed to be 50/50 partners 
in Whitewater. That means that the Clintons and the McDougals 
were supposed to share equally in any profits or losses. But we now 
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know that the McDougals put far more money into Whitewater 
than the Clintons. In fact, until mid- 1986, the McDougals put more 
than $158,000 into Whitewater while the Clintons only put, at 
most, $35,000 into this supposedly 50/50 investment. 

This Committee will investigate whether Governor Clinton pro- 
vided any special benefits to Jim McDougal or Madison. Did Jim 
McDougal obtain improper influence with the Governor or his ad- 
ministration? What did McDougal give the Clintons and what did 
he get in return? These are important questions and the American 
people have a right to know the answers. 

In the coming weeks, we will also examine the Rose Law Firm's 
representation of both Madison and the RTC. Senior partners at 
the Rose Law Firm included Hillary Rodham Clinton, Webster 
Hubbell, and Vincent Foster. 

We now know from the Rose billing records that the Rose Firm 
was extensively involved in a Madison real estate project called 
Castle Grande. The Castle Grande project ultimately cost the 
American taxpayers almost $4 million. 

Mrs. Clinton billed Madison for more than a dozen conferences 
with Mr. Seth Ward, the Madison employee who was the straw 
purchaser of part of the land for this project. Mr. Ward is Mr. Web- 
ster Hubbell’s father-in-law. Bank regulators have described this 
transaction involving Mr. Ward as a sham purchase that was struc- 
tured to evade regulations limiting how much Madison could invest 
in real estate. 

Last Thursday, Ronald Clark, the Chief Operating Officer of the 
Rose Firm, testified that the billing records indicated that Mrs. 
Clinton performed 14 V 2 hours of unexplained work on Castle 
Grande in addition to over 7 hours of work that was described in 
the records. In total, Mrs. Clinton apparently billed Madison for 
more than 21 hours of work on Castle Grande. 

Hillary Clinton billed more time to the Castle Grande project 
than any other lawyer at the law firm. This Committee will exam- 
ine what legal work Mrs. Clinton performed on the Castle Grande 
project. What did she know, if anything, about the sham nature of 
the deal. 

As we go forward, the Committee will also investigate Capital 
Management Services and its President, David Hale, a former Ar- 
kansas Judge. Hale has publicly charged that Governor Clinton 
pressured him to make a small business loan of $300,000 that was 
used in part to prop up Whitewater. Did this happen? 

This Committee is committed to completing this investigation as 
promptly as possible. We have been slowed by disputes with the 
White House and other parties over the production of documents. 
We have seen, in the past month, the mysterious discovery of the 
Rose billing records in the White House residence. We expect and 
deserve more cooperation going forward. 

Finally, I wish to pledge to the Members of this Committee on 
both sides of the aisle that we will conduct this inquiry in a fair, 
even-handed, and impartial manner. That is what the American 
people want, expect, and deserve. 

Senator Sarbanes. 
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OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Mr. Chairman, I would just make a couple of 
brief observations. 

Conducting the hearing in a fair, even-handed, and impartial 
manner requires getting the facts first and making the judgments 
later. It requires not taking allegations and putting them forward 
as having been established and then having hearings and receiving 
factual testimony that disproves the allegations or shows there’s no 
substance for making them. I have consistently asserted that that’s 
essential to the work of this Committee, and I regret that it has 
been departed from and increasingly seems to be departed from. 

So I think it is very important that we move into the Arkansas 
phase having essentially or substantially completed both the Foster 
paper phase and the Washington phase of this inquiry, that we 
keep that in mind. Otherwise, I don’t think that the hearings will 
be seen as valid and I think a growing sentiment will develop in 
the country that this is a political exercise. I, for one, would not 
like to see that take place. But I am increasingly concerned that 
that is, in effect, what will transpire. I think it is very important 
for the Committee to move with vigor and expedition in conducting 
these inquiries. 

The Iran-Contra Committee completed its hearings within 7 
months after it was established, and in the last month, it held 21 
hearings in a 1-month period. 

This Committee has, on occasion, conducted itself at that pace, 
rather than at a more leisurely pace, and I think it imperative that 
the Committee undertake to do that, particularly in view of the 
fact, as I understand it, that the Senate is not going to be in ses- 
sion for voting virtually through the month of February which, of 
course, would mean Members would not have to compete with 
other legislative requirements. We would be in a position to move 
expeditiously with respect to the work of this Committee. I think 
it is imperative that we do so. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Mr. Lyon, I understand that you had some difficulty getting here 
from Little Rock, and I appreciate the fact that you were able to 
make it notwithstanding I guess the weather problem for the air- 
planes. 

Mr. Lyon. Yes, sir, we had difficulty. I would appreciate it if they 
have any more statements of length that they allow me to get my 
attorney off the timeclock first. 

[Laughter.] 

Mr. CHERTOFF. We’re going to go right to the questions. 

I ask you, Mr. Lyon, to move the microphone a little bit closer 
so that we can hear you. 

Mr. Lyon, what is your business background, your profession? 

Mr. Lyon. I am the manager of a small manufacturing plant for 
a large company; I am also the Mayor of Fordyce, Arkansas; and, 
I also own a small lumber or plywood yard. 

Mr. Chertoff. Back in the late 1970’s and early 1980’s, did you 
come to know a man by the name of James McDougal? 

Mr. Lyon. I knew James McDougal back between 1954 and 1958 
at the University of Arkansas at Fayetteville. 
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Mr. Chertoff. In the early 1970’s and early 1980’s, did you have 
business dealings with Mr. McDougal? 

Mr. Lyon. In the 1970’s, I would not think so. In the 1980’s, yes. 

Mr. Chertoff. What were those business dealings? 

Mr. Lyon. The business dealings were that, number one, he was 
a real estate developer. He had a place named Maple Creek, at- 
tempted to log Maple Creek or cut the timber. Castle Grande did 
cut the timber, selectively cutting there, also banked at Madison 
Guaranty. And other than that, I really can’t think of any business 
dealings that I really had with him. I was offered a great many. 

Mr. Chertoff. Let me ask you, in the 1980’s, did you get ap- 
pointed to the Arkansas State Bank Board? 

Mr. Lyon. Yes, sir, I did. 

Mr. Chertoff. How did that come about? 

Mr. Lyon. Mr. McDougal called me, literally out of the blue, and 
asked if I would be on the Arkansas State Bank Board. I owned, 
well, the smallest bank in Arkansas and I said yes. 

Mr. Chertoff. Was he then in the Governor’s office as a staff 
person? 

Mr. Lyon. He was the top aide of Governor Clinton. 

Mr. Chertoff. Can you describe for us what the Arkansas State 
Bank Board does? What it was back in the 1980’s? 

Mr. Lyon. The Arkansas State Bank Board basically advises the 
Bank Commissioner. They vote on various branches. Some regula- 
tions I believe that the Bank Commissioner brings up. I have seen 
them, in all honesty, argue all day when two banks get into it in 
the same town, about if a bank was 3 feet too close to the other 
bank. You get into those kind of things on commissions. But basi- 
cally they advise the Bank Commissioner, they are an arm of the 
Bank Commissioner. 

Mr. Chertoff. When Mr. McDougal called to offer you this posi- 
tion, did you get appointed? 

Mr. LYON. Yes, sir. 

Mr. Chertoff. Before you actually got the appointment, did you 
talk to Governor Clinton at all? 

Mr. Lyon. No, sir. 

Mr. Chertoff. So the only person you spoke to about getting the 
appointment was Mr. McDougal? 

Mr. Lyon. Yes, sir. 

Mr. Chertoff. Am I right that you served during Governor Clin- 
ton’s first term, then through Governor White’s term, and then into 
Governor Clinton’s second term? 

Mr. Lyon. I believe that’s correct, yes. 

Mr. Chertoff. Did you serve out the full second term of Gov- 
ernor Clinton? 

Mr. Lyon. No, sir. 

Mr. Chertoff. How did you come to leave the Bank Board? 

Mr. Lyon. Governor Clinton asked me to resign. 

Mr. Chertoff. Tell us what were the conversations that led up 
to Governor Clinton asking you to resign? 

Mr. Lyon. With Governor Clinton? 

Mr. Chertoff. First with Mr. McDougal. 

Mr. Lyon. With Mr. McDougal? 

Mr. Chertoff. Yes. 


540 


Mr. Lyon. Mr. McDougal came over to a place of business that 
I owned. Now this is a long time ago. 

Mr. CHERTOFF. Let me just help you with the dates. This is dur- 
ing Governor Clinton’s second term so it would be some time in 
1983 or 1984, right? 

Mr. Lyon. That would be correct. 

Mr. Chertoff. So in this period of time, tell us about Mr. 
McDougal, what happened? 

Mr. Lyon. He implied, when he said we want you to resign from 
the Bank Board and go on some savings and loan board, that Mrs. 
Clinton was handling the deal, that he didn’t think that he would 
have any trouble on his stock offering, and he said Bill wants to 
make sure that we get it through. 

Mr. Chertoff. Who did you understand Bill to be? 

Mr. Lyon. Sir? 

Mr. Chertoff. You mentioned Bill, whom did you understand 
Bill to be? 

Mr. Lyon. That would have been the President of the United 
States, Bill Clinton. 

Mr. Chertoff. Then the Governor? 

Mr. Lyon. Then the Governor. 

Mr. CHERTOFF. Can you take us back, just so we understand 
step-by-step. Mr. McDougal met you, he came to the bank or met 
you some place? 

Mr. Lyon. He met me at the brewery. 

Mr. Chertoff. That’s a brewery that you operate? 

Mr. Lyon. Right. 

Mr. Chertoff. What did he tell you about his stock deal involv- 
ing Madison Guaranty Savings & Loan? 

Mr. Lyon. Jim McDougal had a stock deal in order to raise cap- 
ital for his savings and loan, which was Madison Guaranty. In 
talking to him before this, my understanding was that Mrs. Clinton 
was doing the work for him, the legal work, and that they had to 
get it through in a hurry because the bank was really out of cap- 
ital. And capital is simply stored bonds which supports a bank, and 
you have to have them in a savings and loan, and it was growing 
too fast. 

I’m not answering your question. Repeat it. 

Mr. Chertoff. You were starting to answer the question. Mr. 
McDougal told you that he had some need to raise money for the 
bank by issuing stock. 

Mr. Lyon. Right. It was a preferred stock issue. But the funny 
thing to me about the whole thing is, as I remember it, and I don’t 
remember too much about it, it seemed that it was a preferred 
stock issue, but that he would still maintain absolute control of the 
bank or ownership. 

Mr. Chertoff. So what he wanted to do was issue stock so that 
he would get money in from investors, but he would have control 
of the bank, he would still have the voting control? 

Mr. Lyon. As I understood it. 

Mr. Chertoff. Now, Mr. McDougal also explained to you that he 
had Mrs. Clinton involved in some way, or some relationship with 
Mrs. Clinton involving this plan of his? 
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Mr. Lyon. He explained to me, several times, that Mrs. Clinton 
was on retainer through Madison Guaranty. 

Mr. CHERTOFF. What did he ask you, in particular, to do in con- 
nection with this interest he had in issuing stock? 

Mr. Lyon. He expected me to go on whatever board it was and 
to help or to assist them in getting the stock issue through the 
Commission. 

Mr. CHERTOFF. Would that have been the Arkansas Savings & 
Loan or Arkansas Securities Commission, the Savings and Loan 
Board? 

Mr. Lyon. I do not know, but I would think that it would be the 
State Savings and Loan Board, not the Securities Commission. 

Mr. CHERTOFF. Was it your understanding that Mr. McDougal 
wanted you to go on that board, the Savings and Loan Board, from 
the Bank Board, for the specific purpose of voting to approve his 
issuance of preferred stock? 

Mr. Lyon. Yes. 

Mr. CHERTOFF. What did you say to him when he asked you to 
do that? 

Mr. Lyon. I told him not “no,” but “hell no.” 

Mr. Chertoff. Why did you tell him “hell no”? 

Mr. Lyon. Not that Fm all that honorable. 

[Laughter.] 

It made me mad that he would think that I would vote the way 
that he told me to. At that time, I was a banker, and bankers and 
people that run savings and loans really do not like each other. It’s 
a different field entirely. And last is the stock issue itself just 
didn’t sound kosher, didn’t sound right. 

Mr. Chertoff. What didn’t sound right about it? 

Mr. Lyon. What didn’t sound right about it was the fact, you 
know, you bought stock, what did you get? He still, according to 
what I knew, controlled the bonds completely and had control of 
Madison Guaranty completely. The common stockholders that 
would have been there, they could have been cut out entirely divi- 
dend-wise. 

Mr. Chertoff. So one of the problems you saw with this was 
that it would hurt the regular stockholders of the bank, the people 
who would get the stock, because they wouldn’t have control over 
what the savings and loan did? 

Mr. Lyon. That was one of the problems with that. But in all 
honesty, the reason that I answered like I did was the fact that he 
thought that I would do his bidding. 

Mr. Chertoff. When you told Mr. McDougal that you would not 
agree to do what he wanted, you would not transfer from the Bank 
Board to the Savings and Loan Board, what did he say to you? 

Mr. Lyon. He asked me to resign. 

Mr. Chertoff. From the Bank Board? 

Mr. Lyon. Right. 

Mr. CHERTOFF. Did he tell you why he wanted you to resign from 
the Bank Board? 

Mr. Lyon. I told him, you know, it surprised me, and I said, 
“Jim, you can’t ask me to resign. You’re not with the State any- 
more.” And he said, “Well, I’ll have Bill ask you to resign.” I said, 
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“Well, he’s the Governor, and if he asks me to resign, I will resign.” 
I honestly didn’t believe that it would ever happen. 

Mr. Chertoff. What happened? 

Mr. Lyon. He called and asked me to resign. 

Mr. CHERTOFF. When you say he called and asked you to resign, 
you mean the Governor called and asked you to resign? 

Mr. Lyon. Correct. 

Mr. Chertoff. About how long after your conversation with Mr. 
McDougal did it take for the Governor to call and ask for your res- 
ignation? 

Mr. LYON. Within 2 months. 

Mr. Chertoff. What did the Governor say to you when he called 
you up and asked for your resignation? 

Mr. Lyon. He thanked me for the fine and honorable work I had 
done for the State of Arkansas. He was as nice a man and a gen- 
tleman as you have ever talked to. I tried to be a gentleman too. 

Mr. Chertoff. Mr. Lyon, in the conversation you had with Gov- 
ernor Clinton, when he asked you to resign, did he mention Jim 
McDougal? 

Mr. Lyon. Yes. 

Mr. Chertoff. What did he say about Jim McDougal? 

Mr. Lyon. He started by saying that Jim told me that if I asked 
you to resign, that you would resign, I really do need the appoint- 
ment. He did not say why, I did not ask why. 

Mr. CHERTOFF. In this conversation with Governor Clinton, after 
he mentioned to you that he had spoken to Jim about your resigna- 
tion, he asked you to resign and you agreed? 

Mr. Lyon. Yes. 

Mr. CHERTOFF. Now, I want to go back to the conversation you 
had with Mr. McDougal when he first approached you about going 
over to the Savings and Loan Board to vote on the issuance of pre- 
ferred stock for Madison Guaranty Savings & Loan. You said ear- 
lier in your testimony that he not only mentioned Mrs. Clinton as 
being on retainer for him, but he also mentioned Bill, meaning 
Governor Clinton, in that conversation. What did he say to you 
about Governor Clinton in that conversation? 

Mr. Lyon. He told me that a gentleman from Augusta, Arkansas, 
had given him a large contribution, and he mentioned the amount, 
and the amount was $50,000, and he needed to appoint him to the 
Bank Board. In all honesty, I didn’t necessarily believe that. I was 
taking everything with a grain of salt. It may have happened, it 
may not have. I did not know who he appointed to the Bank Board. 

Mr. Chertoff. This is what McDougal told you in connection 
with who your replacement was going to be on the Bank Board? 

Mr. Lyon. Yes. 

Mr. Chertoff. When Mr. McDougal first came to you and indi- 
cated to you that he wanted to have you switch over to the Savings 
and Loan Board, you said no. And then he said well, in that case, 
you are going to have to resign. You indicated you really didn’t ex- 
pect that the Governor would call you up and ask you to resign? 

Mr. Lyon. Not in my wildest dreams, really. 

Mr. Chertoff. What was your reaction when you got the call? 

Mr. Lyon. I was disappointed, a little bit hacked, mainly it dis- 
turbed me. 
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Mr. Chertoff. What disturbed you? 

Mr. Lyon. That it was the Governor of the State of Arkansas. 
And I’m not sure why he asked me to resign. 

Understand, I never saw Governor Clinton or Bill Clinton and 
Jim McDougal ever talk. I’m just telling you what happened. But 
it disturbed me that it probably did happen the way that Jim 
McDougal said that it was going to. 

Mr. Chertoff. I’m going to ask that we put up on the overhead 
a document marked DKSN 13314. It’s a 2-page document from the 
Governor’s office and it’s undated. It’s to a Jane, and it says, “Re: 
November/December Appointments.” I would like to go to the sec- 
ond page, there’s a list of items on it. The second page also has the 
number “5” circled, and it’s written there, “Banking Board — ask 
McDougal.” 

I know you have never seen this document before, Mr. Lyon. I’m 
not putting this up for the benefit of the Committee to see that we 
have a document in the file in the Governor’s office that does cor- 
roborate and confirm Mr. Lyon’s impression of Mr. McDougal’s re- 
lationship and abilities with respect to the Banking Board. I would 
like to ask you, Mr. Lyon, to focus your attention to the period you 
were on the Bank Board. Were you familiar with a bank known as 
the Bank of Kingston? 

Mr. Lyon. With a bank known as the Bank of Kingston? 

Mr. Chertoff. Yes, a bank owned by Mr. McDougal. 

Mr. Lyon. Yes. 

Mr. Chertoff. What did you know the name of that bank to be? 
Not the Madison Guaranty Savings & Loan, now, I’m talking about 
the bank? 

Mr. Lyon. The Bank of Kingston? 

Mr. Chertoff. Yes. 

Mr. Lyon. Yes, sir. 

Mr. Chertoff. You also know at some time that bank was re- 
named Madison Bank and Trust? 

Mr. Lyon. Yes. 

Mr. Chertoff. When you were on the State Bank Board, did you 
come to learn that there were some problems with some of the 
loans being made at McDougal’s bank, the Bank of Kingston, about 
a Cease and Desist Order? 

Mr. Lyon. May I go back, briefly? 

Mr. Chertoff. Sure. 

Mr. Lyon. Well, after I was appointed to the Bank Board, Mr. 
McDougal called me and said that he had an opportunity to buy 
the Bank of Kingston, which was in the northwest part of the 
State, and did I think that he would do all right in banking. I told 
him, yes, I thought he’d do real well. Which means I’ll never be a 
consultant, I guess, the way things have turned out. 

Mr. Chertoff. I don’t know, maybe you will be. 

Mr. Lyon. Right. 

At that time, or some time right after that — it was in Madison 
County, that’s where the bank or the Madison name came from — 
I do remember vaguely that that was the name of the bank, but 
I think of it as the Bank of Kingston. 
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Mr. CHERTOFF. Did you learn, while you were at the Bank Board, 
that there was a Cease and Desist Order that went out against 
that bank, the Bank of Kingston? 

Mr. Lyon. Right. The reason I went back a little bit, at the Bank 
Board, after he called me and I realized they had bought it, I asked 
someone either on the Bank Board or one of the examiners or 
someone, right before the meeting, how they were doing? He told 
me, do you know that they’re under a Cease and Desist Order, and 
I told him, no, I did not, and asked why; and he told me why. So 
I did know of it, but not very much. I have never seen a Cease and 
Desist Order. 

Mr. Chertoff. What did you get told about why Mr. McDougal’s 
bank was under a Cease and Desist Order? 

Mr. Lyon. My understanding was unsecured loans, out-of-terri- 
tory loans, and really too many politicians. 

Mr. Chertoff. What do you mean by an out-of-territory loan? 

Mr. Lyon. An out-of-territory loan, you might say that it’s illegal 
according to bank policy or laws. They draw a circle and within 
that circle you are supposed to make any loans; not outside the cir- 
cle. There are instances that are forgiven, and I think it’s more of 
a policy than anything, but when they draw that circle they pretty 
much stay with it and some of those loans were way out of the ter- 
ritory of a small bank. 

Mr. Chertoff. Now in describing some of these improper loans 
and those out-of-territory or too many unsecured loans, you indi- 
cated that a large number of loans were going to politicians. Was 
there anybody in particular, or any individuals in particular whose 
names you heard as being people who received these kinds of 
loans? 

Mr. Lyon. Bill Clinton, Jim Guy Tucker, and Senator Fulbright. 

Mr. Chertoff. I am going to ask that we put up on the Elmo 
now what has been marked as Bates number VCH367 through 373, 
which is a copy of a notice of charges and of hearing, of the FDIC 
against Madison Bank and Trust. 

In particular, on the second page, I’d like to refer the Committee 
to paragraph b. This is a list of essentially charges of unsafe and 
unsound banking practices by that bank. They describe, for exam- 
ple, an excessive and disproportionately large volume of loans to 
borrowers residing or conducting business outside of its defined 
trade area, many of which have been granted without protective 
collateral, are lacking in supporting technical documentation, and 
some of which represent poor credit risks. Is that your understand- 
ing of what you have been referring to as “out-of-territory loans”? 

Mr. Lyon. Yes, sir. 

Mr. Chertoff. Now, I would like to turn to VCH371 and put it 
up on the Elmo. Mr. Lyon, you should have a copy of this that we 
put before you if you care to look at it. It’s also up on the screen. 

It lists, as another element of concern, that the bank has ex- 
tended credit to affiliated organizations — Flowerwood Farms, Great 
Southern Land Company, Kings River Land Company, Madison 
Guaranty Savings & Loan Association, Madison Properties, Park 
Place, and Whitewater Development Company, which do not meet 
collateral requirements and/or exceed the limitations provided by 
the applicable law. 
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Let me ask you, Mr. Lyon, had you ever heard of Whitewater in 
particular in connection with the regulatory Cease and Desist 
Order at Madison Bank and Trust? 

Mr. Lyon. No. 

Mr. Chertoff. I would also like to direct the Committee’s atten- 
tion in the record to a document which is a June 5, 1984 document 
received from the State Bank Department. I don’t believe it has a 
Bates number. It is a June 1984 progress report. It is addressed 
to Marlin Jackson who I guess was the State Bank Commissioner 
during part of the time you were at the Bank Board? 

Mr. LYON. Mr. Marlin Jackson was the State Bank Commis- 
sioner part of the time. 

Mr. Chertoff. This is a document that, of course, is after the 
Cease and Desist Order was in effect and it relates the progress 
of the bank in clearing out some of these loans that were adversely 
classified assets, loans to borrowers residing outside the bank’s nor- 
mal trade territory. 

I would like to direct the Committee’s attention to the first page 
of the attachment. There are several pages of loans. In particular, 
at page 15, there is a loan listed to Hillary Rodham of Little Rock, 
that is listed as of June 1984, as being paid off. 

Senator Sarbanes. What was the question that he was supposed 
to answer? 

Mr. Chertoff. Have you seen this document before or any docu- 
ments like it? 

Mr. Lyon. No. 

Senator Boxer. Mr. Chairman, can we get a copy of these, be- 
cause I can’t see it on the machine. It’s too small printing for me. 

The Chairman. Certainly, I think we can provided the Minority 
with them, so if you would hand them out to the Members. 

Senator Boxer. Great. 

Senator Murkowski. Do we have them on this side? 

Mr. CHERTOFF. I’ll make sure everybody has a copy. 

The Chairman. That’s page 15. 

Mr. Chertoff. Now, Mr. Lyon, I would like to direct your atten- 
tion to something else in the time I have left for this opening exam- 
ination. You mentioned that Mr. Jackson served as Commissioner 
during the period of time that you served on the Bank Board. You 
left the Bank Board during Mr. Clinton’s second term, correct? 

Mr. Lyon. Yes, sir. 

Mr. Chertoff. Mr. Jackson continued on after you had left? 

Mr. Lyon. Yes. 

Mr. Chertoff. I’d like to show you a letter we received, DKSN 
28363. It is a letter that was written after you had left the Bank 
Board. I want to make it clear to you so this is not something you 
would have seen at the time but I want to ask you, based on your 
experience at the Bank Board, for your opinion about this. 

We will wait a moment to put it up on the Elmo and make sure 
everybody has a copy. It is a letter of November 1, 1985 to Charles 
Campbell, Vice President, Security Bank of Paragoula, Arkansas. 
Re: Note No. 957-585 — Bill Clinton. Note balance — $18,800.00; Ac- 
crued interest— $2,322.42. I want to make sure the witness has a 
copy of this, do you have a copy of the letter? 

Mr. Lyon. Yes, sir, I do. 
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Mr. Chertoff. I want to read the letter and I want to ask you 
something about this. It says: 

Dear Charles, 

I am enclosing the Extension Agreement which Governor Bill Clinton signed yes- 
terday. 

It is my understanding that Jim McDougal, a close friend as well as business as- 
sociate of Governor Clinton, is to forward to you a check for $2,322.42 representing 
the interest due on the note. 

In discussing this matter with Jim today vis-a-vis telephone, he indicated that he 
intended to make a $4,000 or $5,000 principal reduction in addition to the interest 
payment. 

After making the appropriate approval of the Extension Agreement, please return 
the appropriate copy to me, and I will personally deliver it to Governor Clinton. 
Also, please return copies of the receipt to me. 

So that Jim McDougal may know that the proper credit has been given, please 
provide Jim with a copy of the receipt for the payment of the interest and principal 
along with a copy of the Extension Agreement. 

I trust this meets with your approval and that it will soon remove the note from 
the past due list. 

Sincerely, Marlin D. Jackson, Bank Commissioner. 

cc: Jim McDougal. 

It is on the letterhead of the Arkansas State Bank Department. 

Now, am I correct that the Arkansas State Bank Department 
was the regulator for banks, as opposed to savings and loans? 

Mr. Lyon. Yes. 

Mr. Chertoff. In your experience, or in your opinion, based on 
your service on the Bank Board, was it proper for an official of the 
State Bank Department, especially the Commissioner on official 
stationery in his official capacity, to be writing to a bank that he 
regulates and to be soliciting that bank to extend a personal loan 
agreement to an individual? 

Mr. Lyon. Marlin Jackson is a very good friend of mine, and the 
answer is no. 

The Chairman. You say he is a very good friend and the answer 
is no? 

Mr. Lyon. When I say, no, I mean it was not right for him to 
do that. He should never have done this. 

Mr. Chertoff, He should never have done this. 

I think this is probably a good place for me to stop. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Thank you, Mr. Chairman. 

Do you know whether Marlin Jackson had any connection with 
the Security Bank of Paragoula? 

Mr. Lyon. My understanding was that he owned the Security 
Bank. When I say owned — the majority of the stock of some bank 
in Paragoula, I am not sure it was the Security Bank. And that 
when he became Bank Commissioner, he put it in a trust where 
he wouldn’t have anything to do with it or have any say so. It was 
my understanding, but I don’t know what bank he owned. 

Senator Sarbanes. But you think it’s this bank? 

Mr. Lyon. Not necessarily, no, sir. I do not know what bank he 
owned. 

Senator Sarbanes. We’ll find out. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. Mr. Lyon, good afternoon. 
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Your relationship with Mr. James McDougal in the early- to mid- 
1980’s was one as borrower to lender in connection with Mr. 
McDougal’s capacity at the Madison Bank. Is that correct? 

Mr. Lyon. I borrowed money from Madison Guaranty Bank. My 
relationship with him at that time was he was a friend. 

Mr. Ben-Veniste. And when did you first borrow the sum of 
$100,000 from Madison Bank? 

Mr. Lyon. My guess is somewhere in the early 1980 , s. 

Mr. Ben-Veniste. That loan then grew, as time went on, did it 
not, to the point where you were well over $300,000 in debt to the 
Madison Bank? 

Mr. Lyon. That’s correct. 

Mr. Ben-Veniste. When was that time period roughly? 

Mr. Lyon. I guess around 1984, 1985, 1986. 

Mr. Ben-Veniste. So you can’t be more precise as to whether it 
was 1984 or 1986? 

Mr. Lyon. Counselor, the loans kind of were paid and not paid 
and came and went. I can’t be precise without the records that you 
have in front of you. 

Mr. Ben-Veniste. Do you remember when you paid them off? 

Mr. Lyon. No. 

Mr. Ben-Veniste. You did pay them off, did you not? 

Mr. Lyon. Every one of them. 

Mr. Ben-Veniste. But you don’t remember which year that was? 

Mr. Lyon. No, but I certainly did do a lot of celebrating when 
I did do it. 

Mr. Ben-Veniste. I’m sure you did. 

So that at least during the period of time that you have testified 
about here today, you were in the situation of owing Madison Bank 
quite a considerable sum of money? 

Mr. Lyon. Yes, I owed Madison Bank a considerable sum of 
money, right. 

Mr. Ben-Veniste. And those loans were in connection with your 
brewery business? 

Mr. Lyon. Yes. 

Mr. Ben-Veniste. You had established a brewing operation, sort 
of a micro-brewery operation in Arkansas? 

Mr. Lyon. I believe that’s one of the best definitions that I ever 
heard, sort of a brewing operation. The beer wasn’t all that good, 
if you don’t mind me saying so. 

Mr. Ben-Veniste. Well, you know, everybody’s a critic, and I 
guess you’re the best critic of the product. So you were working on 
making better beer. It was costing you more and more money as 
time went on, and this loan grew almost four-fold? 

Mr. Lyon. Correct. 

Mr. Ben-Veniste. So you had reason to be nice to Mr. McDougal 
and sort of humor him from time-to-time? 

Mr. Lyon. Well, I didn’t go around kicking him in the rear every 
day, right. 

Mr. Ben-Veniste. Your own personal view I take it, not ex- 
pressed directly to Mr. McDougal at the time, was that Jim 
McDougal was a braggart? 

Mr. Lyon. Mr. McDougal is known to brag a little, yes. 
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Mr. Ben-Veniste. You thought he was given to exaggeration, is 
that correct? 

Mr. Lyon. That’s correct. 

Mr. Ben-Veniste. Indeed, I think in your own words, you felt 
that Mr. McDougal was grandiose? 

Mr. Lyon. No, I didn’t feel it, I knew it. 

Mr. Ben-Veniste. You knew that he was grandiose? 

Mr. Lyon. Right. 

Mr. Ben-Veniste. In order to make sure I knew what you were 
talking about, Webster’s helped me out with a definition of gran- 
diose saying: Seeming or trying to seem very important, pompous, 
or showy. Would that be a fair characterization of what you meant 
when you characterized Mr. McDougal as grandiose? 

Mr. Lyon. Mr. McDougal, a man of great humor, a fine man 
most of the time that I was around him, was certainly that way 
at times, yes. 

Mr. Ben-Veniste. So that you would take what he told you, from 
time-to-time, with a grain of salt, having in mind your personal 
view of exaggeration, grandiosity, and braggadocio, fair to say? 

Mr. Lyon. Say that one more time. 

[Laughter.] 

Mr. Ben-Veniste. You took what he said with a grain of salt? 

Mr. Lyon. Yes. 

Mr. Ben-Veniste. Is it correct, when you were removed from the 
Bank Board, you were not happy about that event? 

Mr. Lyon. No, I was not happy about it. I was very disappointed 
about it. 

Mr. Ben-Veniste. You were unhappy and you were bitter about 
the decision? 

Mr. Lyon. No, not really. Serving on the Bank Board had gotten 
a little bit old, to be off of the Bank Board didn’t really matter to 
me one way or the other. 

Mr. Ben-Veniste. So that it was OK with you that you were off 
the Bank Board? 

Mr. Lyon. It wasn’t necessarily OK with me, but it wasn’t any 
big deal with me either. 

Mr. Ben-Veniste. Haven’t you said that you were p.o’d big time, 
using your expression sort of abbreviated? 

Mr. Lyon. I don’t believe I ever used that expression. I think I 
spelled it out. 

Mr. Ben-Veniste. I said I’d abbreviated it. 

Mr. Lyon. Right, OK. 

Mr. Ben-Veniste. I am having difficulty in accommodating both 
versions. You were either not unhappy or you were unhappy, which 
was it? 

Mr. Lyon. If you say that I was not unhappy or I was unhappy, 
then I would say in this case that I was unhappy; and you would 
be too if they kicked you off of where you are now. 

Mr. Ben-Veniste. Maybe not. 

[Laughter.] 

Mr. Lyon. I can’t help my feelings. You understand the way I felt 
about the Bank Board. 

Mr. Ben-Veniste. But I am trying to get it in your words since 
you said both things. I am trying to find out exactly, and this is 
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now serious, whether in fact you expressed that you were unhappy 
that you had been asked to leave the Bank Board and you did ten- 
der your resignation. But you say you weren’t happy about it. 

Mr. Lyon. And I wasn’t unhappy about it either. 

Mr. Ben-Veniste. I think we have taken that as far as I can go 
with that for now. 

The timing that you have indicated of Mr. McDougal’s phone call 
to you was, as you expressed it, a couple of months before the Gov- 
ernor asked you to tender your resignation. Is that correct? 

Mr. Lyon. No, that’s not correct. 

Mr. Ben-Veniste. When did McDougal have that conversation 
with you in relation to the time that Governor Clinton called you? 

Mr. Lyon. Mr. McDougal came over to the brewery and we went 
outside on the porch and talked. There was no phone call. 

Mr. Ben-Veniste. I’m sorry. 

Mr. Lyon. He did that before. Go ahead. 

Mr. Ben-Veniste. When did this porch conversation take place 
in relation to the time that Governor Clinton asked you to tender 
your resignation? 

Mr. Lyon. Some time in 1983 or 1984, as best as I can tell you. 

Mr. Ben-Veniste. No, no. I am not asking you to pin down the 
date right now, but I am asking you in terms of the sequence of 
events, Mr. Lyon. You say that Mr. McDougal had a conversation 
with you. If I recollect your testimony, you said that he mentioned 
that he wanted you to resign from the Bank Board and then to go 
on the Savings and Loan Board because he wanted you to vote on 
the preferred stock issuance in a way favorable to him. That Mrs. 
Clinton had been retained and she was working on that project. 
And that you didn’t say just “no,” you said, “hell no.” Am I fair in 
that characterization? 

Mr. Lyon. I said not “no,” but “hell no.” 

Mr. Ben-Veniste. That occurred how soon before you received a 
call from Governor Clinton asking you for your resignation? 

Mr. Lyon. We’re going back probably 10 years. 

Mr. Ben-Veniste. I know it’s a long, long, long time ago. That 
point has been made in this Committee. 

Mr. Lyon. My best estimate — and it is an estimate — is that after 
the conversation with Jim McDougal, Mr. Clinton called out of the 
blue, probably 2 months later. 

Mr. BEN-VENISTE. That is where I started this question, thank 
you. Two months elapsed, more or less, before you were asked to 
tender your resignation, and then you tendered your resignation? 

Mr. LYON. Correct. At least 2 months, I would say, or more. 

Mr. BEN-VENISTE. You mentioned, in your testimony, that on 
several occasions, or repeatedly, Mr. McDougal said that Mrs. Clin- 
ton had been retained and was handling the matter, but that they 
wanted your vote on it as well. Clear in your mind? 

Mr. Lyon. Clear in my mind. 

Mr. Ben-Veniste. Now, the date that you resigned, and I think 
we can help you on that, could we put up DKSN 026346, please? 
Can you read that? 

Mr. Lyon. No. 

Mr. Ben-Veniste. Let’s get a copy down, please, for Mr. Lyon. 

Mr. Lyon. We don’t have a copy of that, that’s what we sent in. 
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Mr. Ben-Veniste. The document that I’m referring to 

The Chairman. Could you furnish us with a copy? 

Mr. Ben-Veniste. Sure. We’ll take a moment because it is very 
important. 

Are you with me now, Mr. Lyon, on this document? It is a Feb- 
ruary 28, 1984 release from the Governor’s office. In the second 
paragraph, it says: “Governor Bill Clinton’s office today announced 
the following appointments: James Atkins of Little Rock, State 
Banking Board. Mr. Atkins replaces William C. Lyon of Fordyce, 
who resigned.” Do you see that? 

Mr. Lyon. No, I do not. 

Mr. Ben-Veniste. You don’t see that? 

Mr. Lyon. Mine says, “Announced the following appointments.” 

Senator Sarbanes. The second one, Mr. Lyon, James Atkins. 

Mr. Lyon. OK. 

Mr. Ben-Veniste. Are you with me now? Mr. Atkins of Little 
Rock, State Banking Board. Atkins replaces William C. Lyon, that’s 
you, of Fordyce, Arkansas, who resigned. OK? 

You look puzzled, is this inconsistent with your recollection? 

Mr. Lyon. Yes. 

Mr. Ben-Veniste. What do you think, that this is not accurate? 

Mr. Lyon. James Atkins is a friend of mine and was on the State 
Bank Board at the same time that I was on the board. 

Mr. Ben-Veniste. That’s right. He’s not some $50,000 contribu- 
tor from Augusta. 

Now, Mr. Lyon, Atkins resigned a month after that and he was 
replaced by Mr. Hobgood. Do you know who Mr. Hobgood is? Hello 
Mr. Lyon? 

Mr. Lyon. I’m looking for Mr. Hobgood? 

Mr. Ben-Veniste. Don’t look for him on that document because 
Mr. Hobgood comes in a month later. Your counsel, I believe, is 
providing you with a document that shows that on April 3rd, Mr. 
Hobgood replaced Mr. Atkins who resigned. Mr. Hobgood had been 
on the board, had he not? 

Mr. Lyon. I don’t know. I am trying to answer your question, 
Counselor. When you say Mr. Hobgood, I do not recollect a Mr. 
Hobgood. If I knew his First name, it might help. 

Mr. Ben-Veniste. Jim, it says here; could be James. 

Mr. Lyon. James Hobgood. Where is he from? 

Mr. BEN-VENISTE. Arkadelphia. Is that near Augusta? 

Mr. Lyon. No. The man from Augusta was, I believe, Collins or 
Collier. 

Mr. Ben-Veniste. It’s not Hobgood and it’s not Atkins, correct? 

Mr. Lyon. Right. 

Mr. Ben-Veniste. Now more to the point, Mr. Lyon, the Rose 
Law Firm is not retained by the Madison Bank to do any work on 
the preferred stock deal until 1985, over a year after you have re- 
signed, well over a year after you resigned. 

Further, the officers of Madison Bank, including Mr. Latham, 
have provided testimony to the effect that the preferred stock prop- 
osition was not considered and was not researched until the spring 
of 1985, well over a year after you say you had your conversation 
with Mr. McDougal about that subject. 
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Now with respect to the concept of preferred stock, you indicated 
that your reaction to Mr. McDougal or your reaction personally, 
when you learned about this preferred stock proposition, was that 
this was some kind of a scam. 

Mr. Lyon. No. No. I am telling you that I don’t know what the 
deal really was. I do not know what the deal was. 

Mr. Ben-Veniste. You’re saying that you didn’t understand it? 

Mr. Lyon. Preferred stock, I said I thought, but I didn’t know. 
I do not know anything about the preferred stock, except that they 
get paid before the common stockholders. Now that’s all I know. 

Mr. Ben-Veniste. It is your general feeling, because of this un- 
derstanding of what happens with preferred stock, that maybe 
there was something wrong with the transaction? 

Mr. Lyon. Maybe. 

Mr. Ben-Veniste. But you have absolutely no reason 

Mr. Lyon. But I’m telling you that I do not know. 

Mr. Ben-Veniste. You have no reason, as you sit here before us, 
no matter how your prior statements have been interpreted here 
today, to believe that the preferred stock offering was in some way 
improper or a scam or in some way untoward. Is that right? 

Mr. Lyon. That’s right. 

Mr. Ben-Veniste. OK. The Cease and Desist Order that you 
were shown here earlier, did Mr. McDougal ever mention such a 
thing to you at any point when you were on the Bank Board? 

Mr. Lyon. No. 

Mr. Ben-Veniste. No one asked you to do anything improper or, 
for that matter, to look at that situation or to become involved in 
any way with that situation. Is that correct? 

Mr. Lyon. That’s correct. The only thing that I know about the 
Cease and Desist was strictly a very minor conversation, probably 
15 years ago, and I had nothing to do and know nothing about any 
Cease and Desist Order. 

Mr. Ben-Veniste. You were not happy with Governor Clinton 
when you were asked to leave the Bank Board. Is that fair to say? 

Mr. Lyon. That’s fair to say. It’s fair to say that I was not happy 
with Governor Clinton when I was asked to leave the Bank Board, 
but I wasn’t all that unhappy either. 

Mr. Ben-Veniste. When did you, for the first time, make an alle- 
gation that Mr. McDougal had asked you to resign in conjunction 
with voting in some way, if you were to be appointed to the savings 
and loan? 

Mr. Lyon. Sir, I didn’t make an allegation. 

Mr. Ben-Veniste. When did you first tell this story? 

Mr. Lyon. I told the truth when several members of whatever 
Gestapo you all have coming at me, asked me what I knew about 
Jim McDougal, and I told them everything that I knew. 

Mr. Ben-Veniste. We don’t have a Gestapo here, I know you are 
trying to be funny, but that isn’t too funny to me. 

So I’m asking you again, when for the first time any place, Mr. 
Lyon, did you come forward with the story that you have told here 
today, about Mr. McDougal’s request that you take particular ac- 
tion for Madison Bank? 

Mr. Lyon. I do not remember. It wasn’t a story that I told. 

Mr. Ben-Veniste. Your version, your recollection. 
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Mr. Lyon. My recollection, to me, it’s the truth. 

Mr. Ben-Veniste. Did you ever tell it to the newspapers? 

Mr. Lyon. No. 

Mr. Ben-Veniste. Did you ever tell it to any investigators? 

Mr. Lyon. To investigators? Yes, sir. 

Mr. Ben-Veniste. Did you ever tell it to any investigators before 
this Senate Committee asked you about it? 

Mr. Lyon. Is this called the Senate Committee? 

Mr. Ben-Veniste. This is the Senate here, this building is the 
Senate. 

Mr. Lyon. I’m sure that I have, yes. 

Mr. Ben-Veniste. About how long ago? 

Mr. Lyon. I have no idea when this first came up, sir. 

Mr. Ben-Veniste. Did you ever testify under oath before you 
gave a deposition to this Committee about this subject? 

Mr. Lyon. I do not know the first time that I gave it, if I testified 
under oath. I’m simply stating what I recollect happened and how 
it happened at the time, and that’s all. 

Mr. Ben-Veniste. You’ve also made a statement that McDougal 
enlisted your help in connection with some problem you were hav- 
ing with State regulators regarding your fledgling brewery busi- 
ness. Is that correct? 

Mr. Lyon. I do not remember asking Mr. Jim McDougal to help 
on that matter. However, I feel sure that I would have, and I did 
because I would have asked him to help me in that matter, yes. 

Mr. Ben-Veniste. If I understand what you’re saying now, you 
have no recollection of having asked him to do anything. You have 
no recollection that he did anything but you feel kind of sure that 
you must have? 

Mr. Lyon. Sir, if you wish to testify, you’re putting words into 
my mouth. 

Senator Sarbanes. What is your recollection, Mr. Lyon, on that 
subject? 

Mr. Lyon. On what subject? 

Senator Sarbanes. On Mr. McDougal helping you on the brewery 
matter. 

Mr. LYON. What is my recollection? 

Senator Sarbanes. Yes, sir. 

Mr. Lyon. Immediately or when it actually happened? 

Senator Sarbanes. Either way. 

Mr. Lyon. My recollection is Jim McDougal and I used to drink 
coffee every once in awhile, when I banked at Madison Guaranty. 
He would invite me in for a cup of coffee. I feel sure that I told 
him about the problem, the brewery was floundering and I thought 
if I could sell the beer at the brewery along with food, which was 
not legal in Arkansas at that time, that we might make it. 

I feel sure that I told Jim about it, I feel sure that I asked him 
to help me. I also honestly do not know when I asked him. 

Senator Sarbanes. But you do recall asking him to help you? 

Mr. Lyon. No, that’s what I’m telling you. I don’t recall asking 
Jim McDougal to help me. I’m telling you the truth. I know I would 
have, but it happened a long time ago. 

The Chairman. Mr. Lyon, is it fair to say that you believe you 
probably did this? 
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Mr. Lyon. Oh, sure. 

The Chairman. Because he was your banker? 

Mr. Lyon. Not because he was my banker, necessarily, but I 
would have asked anybody to help. 

The Chairman. But he was the banker as it related to this par- 
ticular transaction, so you would have explained it to him? 

Mr. Lyon. Right. 

The Chairman. OK. 

Mr. Ben-Veniste. So what year would this have been? 

Mr. Lyon. Oh, man, you know the years come and go. 

Mr. Ben-Veniste. Was it before or after he asked you to get off 
the Bank Board? 

Mr. Lyon. I feel sure that it was probably afterwards. 

Mr. Ben-Veniste. Afterwards? 

Mr. Lyon. Right. 

Mr. Ben-Veniste. So after you got upset about being asked to 
get off the Bank Board, then you continued to have a cozy relation- 
ship, a friendly relationship with Mr. McDougal? 

Mr. Lyon. Thank you, yes, I still bank there. I still owed the 
bank and Jim McDougal was still a friend of mine. As I told you, 
I was disappointed in being taken off the Bank Board, but in an- 
other way I really was not. And Jim McDougal was still my banker 
and my friend. 

Senator Sarbanes. He had been your friend in college too, is that 
right? 

Mr. Lyon. He was a friend in college to a certain extent. I didn’t 
know him all that well, but, yes. 

Mr. Ben-Veniste. Now, I want to get to a question that was 
asked you at your deposition, which I did not attend, but I’m read- 
ing from page 41 at line 18, where you were asked this question 
by Majority Counsel: 

Question: So you were attempting to get this bill passed through Senator Scott 
for the brewery that you owned in Little Rock, and at the same time, Mr. McDougal 
wanted you to invest in a brewery, move your brewery to Castle Grande, and so 
you were concerned about the restrictions on both places in terms of the manufac- 
ture of beer and the sale of it on premises, correct? 

Answer: Yes, sir. 

Do you see that? 

Mr. Lyon. I see that. 

Mr. Ben-Veniste. Do you have a little question now in your 
mind about whether you should have answered yes to that kind of 
a leading question? 

Mr. Lyon. Counselor, if there is one thing a very good attorney 
can do, he can put a little word in there that you wonder about. 

Mr. Ben-Veniste. Which little word troubles you that Majority 
Counsel put in? 

Mr. Lyon. On both. 

The Chairman. Let’s let Mr. Lyon answer the question, and if it’s 
not answered satisfactorily, you will have an opportunity to ask 
again. You know, he is testifying to the best of his ability. 

Go ahead, Mr. Lyon. 

Mr. Lyon. I don’t really have any hesitation on that. I see what 
you’re talking about on both places, but at the time, man, when 
your back’s against the wall, you don’t care if it’s on all three 
places and there wasn’t a third. You understand what I mean? 
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Mr. Ben-Veniste. No, I don’t. I can tell you that I’m completely 
puzzled by what you just said. 

Mr. Lyon. OK. If I could have gotten the regulation passed that 
we put the brewery in Maple Creek, or Fordyce, or Timbuktu, then 
I probably at that time would have done it. 

The thing that I was trying to do, at the location that I was at, 
in Little Rock, Arkansas, was to get a regulation passed where I 
could sell and serve beer and food. Now it’s legal, but at that time 
it was not legal. 

Mr. Ben-Veniste. Let me back up a couple of steps. First, the 
request that you had to serve food at your place of operation in Lit- 
tle Rock, that was turned down, you never got that through, right? 

Mr. Lyon. Never got that through. 

Mr. Ben-Veniste. Second, when you were asked this question, 
you said, at the same time that there was a bill that was put 
through on this issue, McDougal wanted you to move your brewery 
to Castle Grande. Do you see that? 

Mr. Lyon. No, but that’s true. 

Mr. Ben-Veniste. I don’t think it is true, and I don’t think you’re 
being careful with your testimony under oath, and this is why 

The Chairman. Counselor, I’m going to let you come back to this. 

Mr. Ben-Veniste. I’d like to finish it now, if I might. 

The Chairman. If you’re going to pursue this line, and finish it 
within a few minutes, we’ll pursue this. Go ahead. 

Mr. Ben-Veniste. Thank you, Mr. Chairman. 

The Chairman. I am going to ask you something. I think when 
you make your statement that he’s not being truthful, I don’t think 
that to date, there has not been anything I have seen that would 
indicate that Mr. Lyon has not been doing anything other than at- 
tempting to answer questions truthfully. 

Mr. Ben-Veniste. I haven’t said there was anything deliberate, 
Mr. Chairman. 

The CHAIRMAN. When you’re saying untruthful, the clear charac- 
terization — let’s ask the question. I am going to let you proceed, 
though you are over the time limit. Continue. We will end this par- 
ticular line of questioning. 

Mr. Ben-Veniste. Mr. Lyon, do you know when it was that the 
bill was withdrawn that you referred to in this answer: “Senator 
Scott’s bill”? 

Mr. Lyon. Counselor, I do not know when it was. 

Mr. Ben-Veniste. Let me see if I can help you. 

Mr. Lyon. Thank you. 

Mr. Ben-Veniste. According to the House report, page 11 on the 
subject, it says, “After referral to the State agency’s Committee, the 
bill was withdrawn on February 18, 1985,” OK? February 18th is 
the date that the bill was withdrawn. 

Sir, the problem that I have in your answer is your reference to 
Mr. McDougal and Castle Grande, because, let me show you — this 
is the deed whereby Mr. McDougal and the Madison Bank buys the 
property that’s called IDC from the Industrial Development Com- 
pany. It is dated the 4th day of October, 1985, several months after 
the time that the bill that you referenced was withdrawn by the 
Arkansas legislature. 
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Now that my time is up, Mr. Chairman, I will certainly reserve 
further questioning for a later opportunity. 

The Chairman. I’m not going to give into the temptation of ask- 
ing so what? 

Mr. Ben-Veniste. I could explain so what, or I will let you do 
it if you would ask that. 

The Chairman. I have to tell you 

Mr. Chertoff. 

Mr. Chertoff. Let me go back. 

In fairness to you, Mr. Lyon, let me help you clarify some of what 
just went on. You were shown a document marked DKSN 26346. 
It is a press release indicating a number of appointments to the 
State Banking Board. You remember being asked about that a few 
minutes ago? 

Mr. Lyon. Yes. 

Mr. Chertoff. Mr. Ben-Veniste, I guess, was trying to suggest 
you were wrong in your testimony about who replaced you, but I 
actually think you are right. Why don’t we see if we can get at the 
facts here. 

Your testimony in your deposition was that Mr. McDougal told 
you that you were going to be replaced by a man from Augusta 
named Collier or Collins, or something of that sort, who was a big 
campaign donor. That’s what Mr. McDougal told you? 

Mr. Lyon. That’s what he told me. I didn’t know that as a fact, 
but that’s what he told me. 

Mr. Chertoff. If you look at the press release of February 28, 
1984, I think that is exactly what it shows. It shows that you had 
your term. You resigned, which is, of course, what Mr. McDougal 
had told you that you would have to do, right? 

Mr. Lyon. Yes. 

Mr. Chertoff. There was a Mr. Atkins who served with you on 
the board, right? 

Mr. Lyon. Right. 

Mr. Chertoff. It seems what they did was they moved his term 
over to replace your term which would normally have expired at 
the end of 1984, which is the second paragraph. Then they made 
Mr. Collier from Augusta, which is the man you identified, they put 
him in then to substitute for Mr. Atkins who then had a longer 
term. So that what happened is exactly what you said happened. 
They moved the chairs over on the Bank Board. You resigned. They 
took Atkins out of the term that ended in 1988 and moved him 
over to fill your term out, which ended in 1984, and then they put 
Collier in to serve a full term to 1988. 

I think you would agree with me that what is contained on this 
document you were shown is exactly what you said happened. The 
bottom line is Collier came in from Augusta and he was the new 
face on the board that replaced you, right? That’s your memory, 
right? Your memory is that McDougal told you Collier was the guy 
who would come in to replace you from Augusta? 

Mr. Lyon. Collier or Collins, yes. 

Mr. CHERTOFF. It turns out that your memory is correct in this 
respect. 

I also want to clarify, Mr. Ben-Veniste had asked you some ques- 
tions about whether Mrs. Clinton was retained by the bank, Madi- 
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son Bank, in 1983 or 1984, when you had this conversation with 
Mr. McDougal. 

In fact, what the record reveals is that Madison had been a client 
of the Rose Law Firm — Madison Bank, not the savings and loan, 
the bank had been a client of the Rose Law Firm since at least 
1982. In fact, I get this from Mrs. Clinton’s own statements in the 
interviews she made to the Office of Inspector General of the RTC, 
which is at I believe the third page where Mrs. Clinton said she 
believed Madison then, as Madison National Bank, had been a cli- 
ent of the RLF since 1982, and that Vincent Foster had been the 
responsible attorney. 

So again, your memory, which is that Mr. McDougal said that 
Mrs. Clinton was on retainer at the bank is essentially corrobo- 
rated, confirmed by this document, that the firm had been on re- 
tainer not for Madison Guaranty Savings & Loan but for the bank. 

You have come up here, you are testifying under oath. I want to 
be quite clear about this. This incident with respect to your re- 
moval from the Bank Board, and I’m going to try to lay out for you 
my understanding of what you’ve told us. I don’t want to put words 
in your mouth. If you want to correct me or you want to change 
something, you tell me. I will tell you first what I understand your 
testimony is. 

I understand you to have said that Mr. McDougal met with you 
at the brewery. You went outside to talk about this issue of the 
preferred stock. That Mr. McDougal said he wanted you to leave 
the Bank Board and go over to the Savings and Loan Board so that 
you would vote his way on the preferred stock issue. Do I have it 
right up to that point? 

Mr. Lyon. Yes. 

Mr. CHERTOFF. Your answer to him was “hell no.” Is that right? 

Mr. Lyon. Not “no,” but “hell no.” 

Mr. Chertoff. You didn’t want to do it because you were not 
comfortable with this preferred stock arrangement, right? 

Mr. Lyon. It wasn’t really that. I don’t know an awfully lot about 
that stock deal. I didn’t want to do it simply because he seemed 
to think that he could control me or here, I’m going to snatch you 
over here, and put you there, and you vote this way. 

Mr. Chertoff. You thought that was improper? 

Mr. LYON. I’m an honorable man, you know. 

Mr. Chertoff. And you understand that it is dishonorable for 
somebody who is in a public position to be voting out of a sense 
of obligation to somebody else. You are supposed to do what’s in 
the public good, right? 

Mr. Lyon. That’s right. 

Mr. Chertoff. That’s why you said, “hell no.” 

Mr. Lyon. Yes. 

Mr. Chertoff. When Mr. McDougal talked to you about the pre- 
ferred stock, he told you, in this conversation, that he had Mrs. 
Clinton on retainer at the bank, right? 

Mr. Lyon. He told me, not necessarily about preferred stock. He 
told me that he had her on a retainer, and I believe he mentioned 
a figure, $25,000 a year. And then later on, probably the preferred 
stock came up. 
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Mr. CHERTOFF. So the reference to Mrs. Clinton was not specifi- 
cally with respect to the preferred stock issue, it was in general in 
describing 

Mr. Lyon. A general discussion. He mentioned it, he seemed to 
be a little proud of it. 

Mr. CHERTOFF. He also told you, I think you said, Bill had an 
interest or Bill wanted this to happen too? 

Mr. Lyon. Yes. 

Mr. CHERTOFF. You understood Bill to be Bill Clinton? 

Mr. Lyon. I perceived that, yes. 

Mr. CHERTOFF. When you said, “hell no” to Mr. McDougal, he 
then told you that you would have to resign from the Bank Board? 

Mr. Lyon. Right. 

Mr. CHERTOFF. In fact, a couple of months later, you were asked 
to resign, right? 

Mr. Lyon. Yes. 

Mr. CHERTOFF. By Governor Clinton? 

Mr. Lyon. Yes. 

Mr. CHERTOFF. Out of the blue? 

Mr. Lyon. Out of the blue. As far as I was concerned, it was out 
of the blue. 

Mr. CHERTOFF. You were not given any explanation by Governor 
Clinton when he called you up and asked for your resignation? 

Mr. Lyon. He told me simply that Jim had told him that I would 
resign if he asked me to, that he really did need the appointment. 

Mr. CHERTOFF. So when the Governor called you up to ask for 
your resignation, he was the one who mentioned having had a con- 
versation with Jim? 

Mr. Lyon. Yes. 

Mr. CHERTOFF. Then you resigned, right? 

Mr. Lyon. Yes, sir. 

Mr. CHERTOFF. I think we’ve established, it took us a little while 
to do it, that you weren’t happy about it, but you didn’t lose a lot 
of sleep over it either? 

Mr. Lyon. Right. 

Mr. CHERTOFF. And is it fair to say you don’t bear any particular 
ill will to anybody 10 years later about this Bank Board issue? 

Mr. Lyon. I have no ill will toward anyone about any of the situ- 
ations. 

May I say one thing? 

Mr. CHERTOFF. Sure. 

Mr. Lyon. This gentleman right here proved, a point that I have 
been telling everybody and telling everybody if you’ll think about 
it. In that in trying to get the brew pub for my brewery, it was a 
different deal than whatever happened to Castle Grande. 

Mr. Chertoff. That’s good. I want to get to the brew pub issue. 

Mr. Lyon. I appreciate you doing that, thank you. 

Mr. Chertoff. Let’s be clear about this because there are two 
separate issues. There’s an issue, at one point you had a brew pub 
in Fordyce. You had a brewery in Fordyce? 

Mr. Lyon. No, it was in Little Rock. 

Mr. Chertoff. Sorry, in Little Rock. You wanted to set it up like 
a restaurant where you could sell food and sell beer, right? 

Mr. Lyon. Right. 
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Mr. Chertoff. You went to a Senator, Senator Scott, and asked 
him to help you get the legislation through? 

Mr. Lyon. Yes. 

Mr. Chertoff. He agreed to do it? 

Mr. Lyon. Yes. 

Mr. Chertoff. You also believe you spoke to Mr. McDougal. You 
are not 100 percent sure, but you think you probably spoke to Mr. 
McDougal and asked for his help? 

Mr. Lyon. Yes. 

Mr. Chertoff. I’m going to put up on the Elmo a letter from Mr. 
McDougal to Betsey Wright, dated December 12, 1984, which is ac- 
companied by, in fact, the bill that we have been talking about by 
Senator Scott. It says: Dear Betsey 

Do you know who Betsey Wright was? 

Mr. Lyon. I know who Betsey Wright was. I do not know, nor 
have I ever met Ms. Wright. 

Mr. Chertoff. Who did you understand Betsey Wright to be 
back in 1984? 

Mr. Lyon. Basically she was Bill Clinton’s aide or secretary. He 
depended on her quite a bit apparently. 

Mr. Chertoff. It says here: 

Dear Betsey, 

Governor Clinton has made a commitment concerning this bill, which I need to 
discuss with you at your convenience. Best wishes. 

Sincerely, James McDougal. 

Did you ever see this before? 

Mr. Lyon. No, sir. 

Mr. Chertoff. Would you agree with me that this tends to con- 
firm your memory that you probably had a conversation with Mr. 
McDougal about helping you with this bill? 

Mr. Lyon. Yes. 

Mr. Chertoff. I gather what happened is, as Mr. Ben-Veniste 
helpfully pointed out, that the bill actually never made it through 
the Senate, it got pulled back? 

Mr. Lyon. It got pulled back. 

Mr. Chertoff. So it never reached the Governor’s desk? 

Mr. Lyon. No, it never reached — never went anywhere really. 

Mr. Chertoff. That was something that was part of Senator 
Scott’s responsibilities, not Governor Clinton’s? 

Mr. Lyon. Yes, Senator Scott is a State Senator. 

Mr. Chertoff. Now there was a separate deal, or second deal, 
or second issue that arises with McDougal where McDougal was 
trying to get you to buy a piece of property in an area he had pur- 
chased called Castle Grande. We have now established that was a 
separate second incident, right? 

Mr. Lyon. Apparently, yes, but it was within kind of that time- 
frame. 

Mr. Chertoff. Within a year? 

Mr. Lyon. I don’t know. 

Mr. Chertoff. But in your mind, you see them as being con- 
nected there in the same general timeframe. OK? All right. 

With respect to this second issue, am I correct that McDougal 
had a number of conversations with you, trying to get you to buy 
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a piece of property and set up a brewery within this Castle Grande 
property? 

Mr. Lyon. Yes. 

Mr. Chertoff. In fact, you had done some timber removal at 
Castle Grande? 

Mr. Lyon. That's right. 

Mr. CHERTOFF. By the way, everybody referred to that area as 
Castle Grande, a well-known part of the area south of Little Rock. 

Mr. Lyon. Very well-advertised. 

Mr. Chertoff. Very well-advertised. 

Now with respect to the opening of this brewery, and I just have 
a moment or two left, let me just finish this up. Am I correct that 
one of the problems that you had, or one of the issues was whether 
it was a dry county or part of a dry part of the county? 

Mr. Lyon. There were several issues with it. We did find out that 
it was in a dry county, yes, or a dry part of the county. 

Mr. Chertoff. Did you have any discussions with Mr. McDougal 
about what he would try to do to get permission to open a brewery 
in this dry part of the county? 

Mr. Lyon. Mr. McDougal was trying very hard to get rid of — it 
was a large shed. He told me that he thought I could handle it. 

Mr. Chertoff. What did you say? 

Mr. Lyon. I told him that I really wasn't interested because Ar- 
kansas is a Southern State, a lot of Baptists. You get in an election 
like that, you know, I really didn't want any part of that. 

Mr. CHERTOFF. So eventually you lost interest in buying that 
piece of property? 

Mr. Lyon. No. It started, he asked if I would move the brewery, 
be interested in moving it because he had a building, and that's 
when we looked at the shed, Mr. Ward and I. It didn't necessarily 
occur to me that he was going to sell me the building, that I was 
going to do all of the improvements, until it came out later, and 
I really did not have the finances to do anything like that. 

Mr. Chertoff. You said you went to look with Mr. Ward. Who 
was Mr. Ward? 

Mr. Lyon. Mr. Ward — well, I’ll tell you who he is now, but I 
didn’t know. Let me tell you who he was then. 

Mr. Chertoff. Who did you know him to be then? 

Mr. Lyon. He was a very fine gentleman that I thought sold real 
estate for Madison Guaranty. 

Mr. Chertoff. You went with him a few times to look at the 
building on the property, and then eventually you decided you 
didn't want to go through with doing the improvements. 

Mr. Lyon. To look at the shed. It was not a building. 

Mr. Chertoff. Last question. 

During the period of time that you were considering getting into 
this, or considering moving your brewery or putting up a brewery 
there, did you know that Mr. McDougal had asked the Rose Law 
Firm to do some legal work concerning how you might get permis- 
sion to open up a brewery there? 

Mr. Lyon. No, sir. 

Mr. Chertoff. I think, Mr. Chairman, my time is up. 

The Chairman. Senator Sarbanes. 
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Senator Sarbanes. Mr. Lyon, I am concerned and disturbed by 
your reference to Gestapo in terms of contacts with this Committee. 
What contacts have you had that might lead you to make that 
statement? 

Mr. Lyon. Over a period of years, sir, there were two investiga- 
tions. Sometimes when you’re in the position that I’m in, knowing 
James McDougal and banking at Madison Guaranty, you can get 
confused about who is who. So I’ve had contact with various FBI 
agents over a period of time, and then on this Committee, and you 
feel like, look, I’ve answered every question I know. 

I’m not directing that, and please do not take offense. 

Senator SARBANES. What contacts have you had with staff of this 
Committee? 

Mr. LYON. If it’s the same Committee I am thinking about, two 
gentlemen came down and talked to me for several hours. The in- 
terrogatories, is that what you call them, 2 to 3 hours, deposition, 
I’m sorry, 2 or 3 hours. 

We’ve been calling back and forth trying to get airplane tickets. 

Senator Sarbanes. Two gentlemen from this Committee came 
down to Little Rock and had a deposition with you? 

Mr. Lyon. No. 

Senator Sarbanes. I thought that’s what you just told me? 

Mr. Lyon. That I just told you what? Came down to Little Rock? 

Sir, I apologize. That was a different, that was not this Commit- 
tee. The people that I was telling you about, OK. 

Senator Sarbanes. Who were they from? 

Mr. Lyon. Mr. Starr’s Committee, OK. 

Senator Sarbanes. OK. 

So what have your contacts been with this Committee? Can you 
identify that in your mind? 

Mr. Lyon. Not really, not this Committee. I can’t really identify 
them right now. My contact with this Committee, as far as I know, 
has only been a telephone deposition which lasted several hours. 

Now when I said what I said, I wish to apologize to this Commit- 
tee. I don’t necessarily wish to apologize to the other Committee, 
the one in Arkansas. 

Senator Sarbanes. But you said it to us. 

Mr. Lyon. That’s correct. I don’t blame you at all. 

Mr. Ben-Veniste. Let me go back, if I may, to the issue which 
is very important to us, about your conversation with Mr. Jim 
McDougal 2 months or so before you received a telephone call from 
then-Governor Clinton, requesting that you tender your resigna- 
tion. Earlier, you testified that Mr. McDougal had this preferred 
stock concept that he wanted to get acted on, that he wanted to get 
approval for, correct? 

Mr. Lyon. Yes. 

Mr. Chertoff. You knew he wasn’t talking to you about Madi- 
son Bank, he was talking to you about Madison Guaranty Savings 
& Loan where the preferred stock proposal was going to be made, 
correct? 

Mr. Lyon. My assumption at that time that he was talking to me 
about the stock was that Madison Guaranty, which he was out of 
the bank by then, I assume, and this was the savings and loan. 
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Mr. Ben-Veniste. This is the savings and loan. The bank he had 
been out of for some time. So in terms of Mr. Chertoffs helpful in- 
formation about the Rose Law Firm and Madison Bank, that’s got 
nothing to do with this conversation, right? 

Mr. LYON. I do not know where the Rose Law Firm is. I do not 
know anyone in the Rose Law Firm and I don’t want anybody to 
tell me where it is. 

Mr. Ben-Veniste. I understand that. But what I want to get 
from you, sir, is that it’s clear in your mind that what you claimed 
occurred at that time had to do with a preferred stock proposal in- 
volving Madison Guaranty Savings & Loan. That was the focus of 
your discussion? 

Mr. Lyon. As I remember it, yes. Madison Guaranty Savings & 
Loan, or whatever you call it, in Little Rock, Arkansas. 

Mr. Ben-Veniste. At that time, according to my notes of your 
testimony here this afternoon, you said that Mr. McDougal told you 
that Mrs. Clinton was involved in the matter, that Mr. McDougal 
had hired her, and that McDougal thought they were going to get 
it through, but they still wanted to get you on the Savings and 
Loan Board so that they could count on your support, correct? 

Mr. Lyon. Sir, I stand on what I testified. You are either going 
over testimony or you are going through too many sentences. Keep 
it kind of simple, sir. 

Senator Sarbanes. We want to be very clear about this. 

Mr. Lyon. I’ve tried to make it very clear. 

Senator Sarbanes. Now what’s the answer to that question. 

Mr. Lyon. It wasn’t a question, it was a series of questions. 

Senator Sarbanes. Was that a fair statement of what transpired 
in the conversation between you and Mr. McDougal? 

Mr. Lyon. Fm sorry, are you asking a question? 

Senator Sarbanes. Yes. Was that a fair statement of what tran- 
spired in the conversation between you and Mr. McDougal? 

The Chairman. Why don’t we, in fairness to the witness, put the 
question to him again Counselor. If you could break it down so that 
we don’t make it a three-part or four-part, I think maybe we would 
have more luck. 

Mr. Ben-Veniste. Let me break it down. 

First, we know we are talking about Madison Guaranty Savings 
& Loan. Second, Mr. McDougal told you that Mrs. Clinton was 
working on that issue for him, correct? 

Mr. Lyon. Yes. 

Mr. Ben-Veniste. Third, that Mr. McDougal said to you that al- 
though they thought they were going to get this concept approved, 
they wanted to put you on the Savings and Loan Board so they 
could get your support? 

Mr. Lyon. Yes. 

Mr. Ben-Veniste. Now my point is, and as I have been sort of 
invited to do, let me make it clear that the Rose Firm was not re- 
tained by Madison Guaranty Savings & Loan until April 1985, and 
that Mr. Latham testified that they had considered the preferred 
stock possibility for raising funds in the weeks before the Rose 
Firm was retained to help them. So I ask you, sir, do you think you 
may have been confused in the testimony that you’ve given? 
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Mr. LYON. I’ve given the best testimony that I know. Unfortu- 
nately, I can’t tell you that, you know, in June 1954 that I was 
somewhere, and that seems to me to be the way you’re coming at 
me, sir. I’ve told you the truth. I’ve told you where it happened. I 
just can’t tell you when it happened. 

Senator Sarbanes. Mr. Lyon, let me pursue this for a minute. 
Your conversation with Mr. McDougal took place before you went 
off the Bank Board, correct? 

Mr. Lyon. That’s pretty obvious, yes. 

Senator Sarbanes. I know it’s obvious but I just want to get it 
on the record. 

Mr. Lyon. OK, yes. 

Senator Sarbanes. You went off the Bank Board in the begin- 
ning of 1984? 

Mr. Lyon. How do you know that, sir? 

Senator Sarbanes. I’ll ask you the questions. You seem to have 
been replaced, in this release from the Governor’s office, which 
dates February 28, 1984, and announces that you’ve been replaced 
on the Bank Board by James Atkins. 

Mr. Lyon. He could have replaced me 8 months later. Only if we 
had the letter of resignation would we know when I resigned be- 
cause I resigned the same day he asked me to, and that should be 
in the Governor’s office. 

Mr. Ben-Veniste. And that was a year or so before your term 
was due to expire, isn’t that right? 

Mr. Lyon. That was what? 

Mr. Ben-Veniste. That was a year or so before your term was 
to expire, do you remember that? 

Mr. Lyon. No, sir, I do not remember how much longer I had on 
the term. 

Senator Sarbanes. Are you asserting that you just don’t know 
when you went off the Bank Board? 

Mr. Lyon. Am I asserting? 

Senator Sarbanes. That you don’t know when you went off the 
Bank Board? 

Mr. Lyon. I’m not sure, no. 

Mr. Ben-Veniste. We’ll help you out. 

Mr. Lyon. You’ve got it. You asked it. 

Mr. Ben-Veniste. We have the records that you supplied the 
Committee. Take a look at that, take a moment. Does that help 
your recollection, the minutes themselves? 

Mr. Lyon. I would have to sit — I’m reading them. Incidentally, 
I do believe that I know Mr. Hobgood, James Hobgood. 

Mr. Ben-Veniste. That’s fine. We are now asking you when you 
resigned from the Bank Board? 

Mr. Lyon. I do not know when I resigned. 

Mr. Ben-Veniste. Look at the document we provided you, which 
are the minutes. 

Mr. Lyon. According to this, the minutes of this meeting, they 
are April 17, 1984, these are the minutes that I sent you. 

Mr. Ben-Veniste. You sent them to us? 

Mr. Lyon. Yes, sir. 
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Mr. BEN-VENISTE. Does that help you? You don’t think these are 
erroneous or a forgery? No one is trying to trick you with respect 
to when you resigned from the Bank Board. 

Mr. Lyon. No. It simply tells me that the Bank Board had a 
meeting April 17th. That doesn’t mean that I can tell you that at 
2:30 in the afternoon of April 4th, that I resigned from the Bank 
Board, unless you let me read it. It may say that in there. 

Mr. Ben-Veniste. We are not asking you for the moment you re- 
signed, or the day of the week. 

The Chairman. Your time is well over, but I want to get 

Mr. Ben-Veniste. I want to 

The Chairman. Please, you’re well over and I want to get to the 
basis. Are we going to play trick ball? If you’re contending that his 
resignation became official as of April 17th then I don’t think Mr. 
Lyon has any argument with you, if that’s what your contention is. 
And the Chair would like to know, is that what your point is? 

Senator Sarbanes. Clearly, Mr. Lyon had resigned from the 
Bank Board prior to April 17th. 

The Chairman. Correct. 

Senator Sarbanes. Now the Governor announced his resignation 
on February 28, 1984. 

Mr. Ben-Veniste. And these minutes show that Mr. Hobgood is 
completing the unexpired term of Mr. William Lyon. So unless they 
were both sitting in the same chair in that meeting, Mr. Lyon was 
gone and Mr. Hobgood was there. 

The Chairman. Look, Counselor, the record speaks for itself. The 
meeting of April 17th indicates that there have been two newly ap- 
pointed members of the board, Mr. Franklin Collier of Augusta and 
Mr. James Hobgood of Arkadelphia. 

Now, as it relates to the date, I’m going to ask Mr. Lyon to the 
best of his ability, not now, but if he could furnish the Committee, 
and I’ll ask our investigators to see what day, because he seems to 
have said quite clearly that he remembers sending his resignation 
in on the date that he spoke to the Governor. Is that true? 

Mr. Lyon. Yes. 

The Chairman. So on the same date the Governor spoke to you, 
you sent it in? 

Mr. Lyon. Yes, sir. 

The Chairman. Obviously the meeting of April 17th memorial- 
izes that there are two new appointees. The release of that was not 
made, as you point out, some time thereafter in February. 

Senator Sarbanes. Now, Mr. Lyon, you saw earlier the release 
from the Governor’s office on February 28, 1984, remember, when 
you looked at that here today? 

Mr. Lyon. The release from the Governor’s office? 

Senator Sarbanes. I saw that. 

Mr. Lyon. I saw that. 

Senator Sarbanes. Here today. 

The Chairman. One of the documents provided to you, Mr. Lyon, 
is a copy of the release in which the appointments were announced. 

Mr. LYON. Yes, I saw that. 

Senator Sarbanes. That was dated February 28, 1984, correct? 

Mr. Lyon. We think that’s correct, yes. We can look. 
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The Chairman. It's right up on the Elmo. It says, February 28th, 
Release. 

Mr. Lyon. OK, yes, sir. 

Senator Sarbanes. So it’s reasonable to presume that your res- 
ignation had taken place before that date since the Governor is an- 
nouncing on that date that you’re being replaced and had resigned? 

Mr. Lyon. Yes, that would be reasonable. 

Mr. Ben-Veniste. May I just follow up in the time that would 
be remaining if we got the additional time the Majority had? 

The Chairman. Counselor, you had more than the additional 
time, and if I hadn’t stepped in, you would have still been arguing 
about some date as it related to who knows what. 

Senator Sarbanes. Mr. Chairman, I think what we ought to do 
is just stick to when the red light goes on, shift it over, then we 
don’t get into this. I think that’s easier, because Mr. Chertoff ran 
over and Mr. Ben-Veniste is running over. I think it is probably 
easier if we just follow the red light. 

The Chairman. Senator Murkowski. 

OPENING COMMENTS OF SENATOR FRANK H. MURKOWSKI 

Senator Murkowski. Thank you, Mr. Chairman. 

Mr. Lyon, in your areas of responsibility, you became quite famil- 
iar, obviously, with your duties as a member of the State Banking 
Board. And from time-to-time you had occasion to visit the signifi- 
cance of Cease and Desist Orders. Is that correct? 

Mr. Lyon. No. 

Senator Murkowski. Would you clarify your familiarity and your 
particular responsibility? 

Mr. Lyon. My responsibility was simply to serve on the board to 
help the Commissioner in anything that he had. 

Senator Murkowski. Was this a salaried position? 

Mr. Lyon. No. 

Senator Murkowski. Did you have an advisory capacity? 

Mr. Lyon. It was an advisory capacity, they paid mileage. We 
had nothing to do, as far as I know, when I was there, I never saw 
a Cease and Desist Order or had anything to do with them, except 
as a banker. I knew that they were deadly, and when I say that, 
if you got one, you’d better listen to it. 

Senator Murkowski. I couldn’t agree with you more. I’m familiar 
with their existence, having been in the banking business for 25 
years. They are not something that a board of directors ignores be- 
cause there’s a personal liability associated with them. Is that not 
correct that the board does act in a fiduciary responsibility? 

Mr. Lyon. Right. 

Senator Murkowski. I’m curious to know, this advisory capacity, 
while you weren’t the director of banking, you sat as a review 
board, or you were informed at some level of the areas of activity 
of the responsibility. Otherwise, there wouldn’t have been much 
point in having a board, would there? 

Mr. Lyon. We sat basically as a review board for the Bank Com- 
missioner. The Bank Commissioner of the State of Arkansas is a 
very powerful gentleman. 

Senator Murkowski. So you are the sounding board. You have 
some familiarity with what went on? 
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Mr. Lyon. That is correct. If he has a problem with a bank, there 
is a chance that he will tell the board. There’s also a chance that 
he will not, and handle that himself. He’s over the examiners. 

Senator MURKOWSKI. In your testimony today, you made a state- 
ment relative to the problems associated with the bank with regard 
to unsecured loans, out-of-territory loans, and too many loans to 
politicians. And I think you indicated some names — Bill Clinton, 
Governor Tucker, and Senator Fulbright. Do you know what the 
disposition of those loans were? Because obviously you chose to 
highlight them as being examples of loans that were subject to crit- 
icism by the examiners. 

Mr. Lyon. No, I did not choose to highlight them. I was asked 
who I heard and anything that I would tell you about that incident 
is strictly hearsay, a brief, brief conversation. 

Senator Murkowski. And you are not aware of those loans being 
classified? 

Mr. Lyon. I am not aware that they even had those loans in the 
bank, Senator. 

Senator Murkowski. So that was just an example? 

Mr. Lyon. Right. 

Senator Murkowski. Clearly in the bank, and I’m referring now 
to one of the exhibits that I think has been provided you, it shows 
a loan to Hillary Rodham, Little Rock, $26,792. This is on a report, 
June 27, 1983, it says to be paid off within 60 days and then it 
says from Security Bank loan. Do you have any familiarity, does 
that ring a bell? If you saw that, what would that mean to you as 
a banker? 

Mr. Lyon. That would mean that the Securities Bank would pay 
it off to that bank within 60 days to me. 

Senator Murkowski. That bank. I was referring to the examina- 
tion classification of the Madison Bank and Trust Company. 

The Chairman. Senator, that is on page 15 of the document you 
are holding. 

Senator Murkowski. On page 15 of the document. One could as- 
sume then that this particular loan, which was classified, was paid 
off by a loan from another bank. 

Mr. Lyon. Correct. 

Senator Murkowski. I am interested in this letter from the Ar- 
kansas State Bank Department signed by a Marlin D. Jackson, 
Bank Commissioner. To your knowledge, was Mr. Jackson associ- 
ated with the Security Bank in, is it Paragoula? 

Mr. Lyon. Yes. 

Senator MURKOWSKI. How was he associated with that bank? 

Mr. Lyon. At that time, I believe he was a majority stockholder 
of that bank. 

Senator Murkowski. He wrote this letter to Charles Campbell, 
Vice President, Security Bank, and the date of that was November 
1985. To your knowledge, at that time, was he still a significant 
shareholder of the bank, or had he put his stock in trust as Bank- 
ing Commissioner for the State Bank Department of Arkansas? 

Mr. Lyon. To my knowledge, at that time, when he was Bank 
Commissioner, he had put his stock in trust. 

Senator MURKOWSKI. I see, but he hadn’t sold it. The trust con- 
trolled the stock, and it was a blind trust, do you know? 
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Mr. Lyon. I believe it was, according to what he told me, yes. 

Senator Murkowski. You indicated that Mr. Jackson was a 
friend of yours, and when asked about this particular letter and 
the appropriateness of it, you said something to the effect that no, 
it was not right. I assume you were referring to the fact that as 
Banking Commissioner, to use the stationery to write a letter to 
obviously an associate, because I assume Mr. Campbell, Vice Presi- 
dent of the Security Bank of Paragoula was known to Mr. Jackson 
and had been in the bank for some time, and had been a previous 
associate of Mr. Jackson, when Mr. Jackson was active in his own- 
ership of that stock. So they knew each other? 

Mr. Lyon. Yes. 

Senator Murkowski . So what we have here is a case where Mr. 
Jackson is using his office, his letterhead, to enclose an Extension 
Agreement which Governor Bill Clinton signed the previous day. 

It further goes on to state, “It is my understanding that Jim 
McDougal, a close friend as well as business associate of Governor 
Clinton, is to forward to you a check for $2,322.42 representing the 
interest due on the note.” Why would Mr. McDougal pay Governor 
Clinton's interest on the note? Do you have any idea? 

Mr. Lyon. I have no idea. 

Senator Murkowski. But clearly that's what the letter states. It 
further states, “that he intends to make” — it's blocked out here — 
but I think it's a “principal reduction in addition to the interest 
payment,” and that principal reduction — maybe I am reading 
$25,000. I'll have to ask the personal staff to review that. 

Furthermore, “after the approval of the agreement, please return 
the appropriate copies so that it may be delivered to Governor Clin- 
ton. Also please request copies of the receipt to me,” being Mr. 
Jackson, the Banking Commissioner. 

And then further, “So that Jim McDougal may know that the 
proper credit has been given, please provide Jim with a copy of the 
receipt for the payment, of the interest and principal along with 
the Extension of the notes.” 

So it’s pretty well your opinion then that this loan, which was 
previously held by Hillary Rodham Clinton, in an amount of 
$26,792, that was on the Madison Bank and Trust Company port- 
folio, was paid off with a loan from the Security Bank of Paragoula, 
which Mr. Jackson had been formerly associated with, at least a 
large stock ownership, and was now Commissioner for the State of 
Arkansas? 

Mr. Lyon. It does seem that way, yes. 

Senator Murkowski. Now, as a banker, can you provide for us, 
upon recollection, the appropriateness of having another bank pay 
off a loan that’s classified relative to aren't we just transferring the 
problem basically of one nonpayment to another financial institu- 
tion that has to bear the brunt of that? 

Mr. Lyon. Yes. 

Senator Murkowski. That's my impression too. 

I'm curious to know, when you talked to Mr. McDougal concern- 
ing the particular and the rather delicate conversation where he 
suggested you leave the advisory position on the State Bank Board, 
and take the position on the Federal Board, which would assist the 
S&L in the issuance of preferred stock, was there any mention of 
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any consideration? In other words, he was asking you to step down 
and do something else. Is there a salary that goes with the S&L 
Board position? Did he say that he would look favorable — I mean, 
what was the basis? Was he just asking you to do a favor? Or was 
there any talk or any recollection of consideration for doing that? 

Mr. Lyon. I think Mr. McDougal was asking me simply to do a 
favor. There was no mention of any consideration. 

The fact that at the time he didn’t really understand the dif- 
ference between a bank and a savings and loan did disturb me. 

Senator Murkowski. That’s evident now. 

Well, when you recall having sat on that board as an adviser to 
the Bank Commissioner, I assume that you were aware that a 
Cease and Desist Order had been initiated against Madison Bank? 

Mr. Lyon. Barely, just barely aware of it. 

Senator MURKOWSKI. How long did you sit on that board? I’m 
kind of curious in a sense. How long does it take that board to act 
once they issue a Cease and Desist Order and get back and advise 
you folks, who are in an advisory capacity, of what action if any 
had been taken? 

Mr. Lyon. I sat on the board I believe from 1980 until some time 
in 1984, right in that area. I knew nothing ever about any Cease 
and Desist Order, except this one. 

Senator Murkowski. What did you know about this one? 

Mr. Lyon. We were walking into the meeting, and I asked, since 
I knew they had bought the bank — and I’m talking about “they,” 
Jim McDougal and Jim Guy Tucker and another gentleman named 
Steve Smith — how they were doing, I was asking, really. They said, 
“You know that they’re under a Cease and Desist Order.” And I 
said, “No, I did not. Why?” They told me what I told you, and we 
went on into the meeting. That’s all I remember. 

The Chairman. Senator? 

Senator Murkowski. My last question is in reference to your 
deposition. I think this is a question by Mr. Gesell: 

Question: How, when you say he was bragging about it, did it come up? In discus- 
sion with respect to the brewery? Or was it with respect to some other business deal 
that you had with him? 

Answer: No, look. What is boils down to is whether, right or wrong, Jim McDougal 
thought that he owned Bill Clinton. And that’s what it boiled down to. I don’t know 
when he told me all of this, what year it was, but he did tell me that. 

Question: He told you that he did own Bill Clinton? 

Answer: That’s correct. 

Do you recall that deposition? 

Mr. Lyon. Mr. McDougal, right or wrong, said that several times; 
yes. 

Senator Murkowski. Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Senator Boxer. 

OPENING COMMENTS OF SENATOR BARBARA BOXER 

Senator Boxer. Thank you veiy much. 

Mr. Lyon, you have said, I think very candidly, that years come 
and go, and you’re having trouble pinpointing exact years. I think 
the reason it’s important is, when we take your testimony and lay 
it down beside the facts of the timing of this, it simply doesn’t add 
up. It doesn’t mean that what you remember isn’t accurate. But it 
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says to me — and I think this is very important, and it goes to what 
Senator Murkowski just said. Mr. McDougal was a braggart, and 
he said things that weren’t true. Because clearly, when he told you 
that Hillary Clinton was working on this preferred stock matter, 
the evidence shows you that she was not. He said she was. 

I don’t question your memory on that. And the fact that Senator 
Murkowslu brings out the fact that Mr. McDougal bragged that he 
owned the Clintons, that’s the point. The facts are that he was 
bragging, and it gets back to Mr. Lyon’s testimony, which Senator 
Murkowski didn’t hear in the beginning — when you said he was a 
braggart, that he was grandiose, and all the other things that you 
put on the record. 

Now, what we have here, and I would like to put into the 
record — I see the Chairman isn’t here; maybe Senator Shelby could 
help me — is a report done by Jay Stephens, a Republican U.S. At- 
torney for Pillsbury Madison & Sutro. I would like to ask unani- 
mous consent that this page be placed into the record, if I might, 
and that’s page 6 of that report. 

Senator Shelby [presiding]. I think that report has already been 
put in the record. 

Senator Boxer. Actually, one paragraph out of that page. It will 
take about six lines. 

Senator Shelby. The whole report, if I understand, if the Sen- 
ator from California would yield — the whole report has been made 
a part of the record. 

Senator Boxer. Thank you. Then I will quote it. It will take a 
little bit longer. 

Mr. Chertoff said something that the record doesn’t bear out. He 
said that Madison Guaranty — that the bank was working through 
that whole entire time, that Rose Law Firm was working through 
that whole entire time for Mr. McDougal. That is not shown. 

I will put into the record and I will state it, since I can’t put the 
document in: “Apart from this case, no evidence has been located 
suggesting that the Rose Law Firm represented other McDougal- 
controlled entities until 1985, when it started to represent Madison 
Guaranty.” 

Basically through 1981 and 1982, then, they didn’t do any more 
work. Here is a situation where you are saying that Mr. McDougal, 
before you were asked to resign, told you Hillary Rodham was 
working for Madison, and in fact that wasn’t the case. And that’s 
what’s really important and troubling here. It was, it seems to me, 
a case of showing off, bragging, throwing around Hillary Clinton’s 
name, when in fact the record shows she wasn’t working for them. 

When the Governor called you to tell you that he was going to 
ask you to resign, did you tell him about your disturbing conversa- 
tion with Mr. McDougal? 

Mr. Lyon. No. 

Senator Boxer. You did not. 

Did he raise anything about what Mr. McDougal had discussed 
with you? Did he ask you anything specific about preferred stock 
or anything else? 

Mr. Lyon. No. 

Senator Boxer. He did not. 
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Could he have had someone else call you, do you think? Could 
the Governor have had one of his top staff call you, rather than 
him calling you? 

Mr. Lyon. Yes. 

Senator BOXER. He could have, but yet the Governor called you 
and told you that he needed this appointment for someone else. I 
think that’s an important point, Mr. Chairman. 

I would say that when you take this witness’ testimony, and you 
include in it his description of Mr. McDougal, added to what Sen- 
ator Murkowski said, which I think drives it home — that Mr. 
McDougal felt that he, in fact, owned the Clintons — it leads me to 
believe that perhaps these conversations took place. 

I don’t question your veracity, sir, but that it was a bragging 
kind of a situation. Because when you line it up against, as we 
have seen from, I think, the excellent questioning of our Counsel, 
it simply doesn’t add up. That is backed up by none other than Jay 
Stephens of Pillsbury Madison & Sutro. 

Now, I just want to pick up on one more point that the Ranking 
Member said, and then whatever time remains I would yield back, 
I hope there will be some. That point is your comments about a Ge- 
stapo, and I greatly appreciate your apologizing. In fact, you didn’t 
mean it for this Committee, you meant it for, quoting you, “Mr. 
Starr’s Committee.” Do you really feel that Mr. Starr’s people are 
using Gestapo-like tactics? 

Mr. Lyon. Ma’am, in Arkansas, a small State, there are over 40 
FBI agents and I don’t know how many special prosecutors. This 
has gone on for many, many months, and you asked me a question 
that I would really like to forget. I would like to go away, if you 
all know what I mean. But, gentlemen, enough is enough. It’s a 
small State. Get on with it and get it over, one way or the other. 

Senator Boxer. If I could thank you for that comment, my point 
in asking that question, Mr. Chairman, has to do with when you 
are going to ask the Senate to continue this investigation. And I 
have to say, everything that is being covered here is being covered 
by Mr. Starr, and that this gentleman described the type of inten- 
sive questioning that he has gone through. 

Now, once again, we line up the testimony. We see the time- 
frame. And as far as I’m concerned, it adds up to the fact that Mr. 
McDougal was a braggart, he was grandiose, and he threw names 
around of important people. Because the facts are, according to Jay 
Stephens — who is not a Democratic partisan individual. To the con- 
trary. All that he states, that there was no work being done by Hil- 
lary Rodham Clinton at that very time when that conversation had 
to take place, given the facts before us. 

I would yield to Mr. Ben-Veniste whatever time I have left. 

Mr. Ben-Veniste. I just want to ask one question. Earlier, you 
were asked, Mr. Lyon — and let me direct your attention back to 
this project that Mr. McDougal was involved in, because it is of 
some interest to us — when Castle Grande was known as Castle 
Grande. First of all, what you’re referring to is a trailer park, basi- 
cally, is that correct? Castle Grande is a development? 

Mr. LYON. It was a development mostly on trailers, and then 
there were other things planned, I’m sure. But it was a develop- 
ment, yes. 
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Mr. Ben-Veniste. We have heard it described as Castle Grande 
Estates. Did you ever hear the “Estates” part of that mentioned? 

Mr. Lyon. I believe on the advertising I have heard that. It was 
Castle Grande. 

Mr. Ben-Veniste. Did that have some particular meaning in 
terms of the land that it was on? What did Castle Grande mean? 

Mr. Lyon. Castle Grande, I believe, came from the name of the 
trailers that he was putting on the lots and selling. But I don't 
know that. I don't remember that. 

Mr. Ben-Veniste. You think the trailers themselves. Is that a 
brand name of a trailer? 

Mr. Lyon. That’s kind of what he said, yes. 

Mr. Ben-Veniste. A super-jumbo trailer, some kind of extra-wide 
trailer? 

Mr. Lyon. Very nice trailers. 

Mr. Ben-Veniste. Hence “Castle,” and then large, “Grande.” OK. 

So very nice large trailers were going to go on there, and that 
was going to be the name. It wasn't that this land was called Cas- 
tle Grande before Mr. McDougal got ahold of it. 

Mr. Lyon. No. 

Mr. Ben-Veniste. It wasn't that people from that area walked 
around and said, “Oh, that’s the Castle Grande neighborhood.” 

Mr. Lyon. No. 

Mr. Ben-Veniste. This was all something that was dreamed up 
and then promoted. 

Mr. Lyon. That's correct. 

Mr. Ben-Veniste. My question is, you had been on the land, and 
you hauled some timber or some such off the land? 

Mr. Lyon. Correct. 

Mr. Ben-Veniste. It wasn't known as Castle Grande then, when 
you hauled the timber off of it? 

Mr. Lyon. No. 

Mr. Ben-Veniste. It was only until somebody started to promote 
it and tried to sell it. Do you remember — and I know it’s hard going 
back all this time — but do you remember when these ads started 
to come out? Was that associated with anything in your mind? 

Mr. Lyon. He had a development named Maple Creek, and then 
went immediately to Castle Grande. It was associated with nothing 
in my mind, no. It was just a name. 

Mr. Ben-Veniste. So when people in Arkansas started to refer 
to it as Castle Grande, that was after all the promotional material 
had been in the newspapers, or billboards, or whatever might have 
been out there? 

Mr. Lyon. Yes. 

Mr. Ben-Veniste. You never seriously considered relocating your 
brewery to this warehouse, did you, if I understand your deposition 
testimony? 

Mr. Lyon. I seriously considered it until I found out he wanted 
me to buy the building and do all of the — and then I unseriously 
considered it. OK? 

Mr. Ben-Veniste. Mr. McDougal's idea was that you would pay 
for the whole deal and finance it, and move your brewery there? 

Mr. Lyon. He would finance it. 

Mr. Ben-Veniste. But you’d be responsible for paying it back. 
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Mr. Lyon. Right. I knew who was going to pay for it, and he’s 
sitting right here. 

Mr. Ben-Veniste. So that was not appealing to you, and con- 
versations thereafter were strictly on the basis of trying to be nice 
to Mr. McDougal, who was holding the note on all this money you 
owed him. You listened, but you weren’t that serious anymore after 
he had revealed what he had in mind for you in this project? 

Mr. Lyon. Right. 

Mr. Ben-Veniste. OK. 

The Chairman [presiding]. Mr. Lyon, we’re going to take a break 
right after this line of questioning. I’m going to try to do this in 
2 minutes, if I can, and then turn to Senator Shelby. 

You have testified basically — and if I’m wrong, again, I want you 
to correct me; I’m not trying to put words, I’m trying to summa- 
rize — that there came a point in time sometime in 1983, early 
1984, when Jim McDougal came to you and said, “Look. I want you 
to go on this different Bank Board. And the reason is, we have this 
preferred stock. That board is going to be making a decision. I’d 
like you to support it.” Is that correct? 

Mr. Lyon. Basically. He didn’t necessarily say “preferred stock.” 
He was trying to raise capital for his bank or his savings and loan. 

The Chairman. You told him, and I’m quoting you, “hell no.” Is 
that right, about going over to that board and just giving it an ap- 
proval to his proposition? 

Mr. Lyon. Yes, sir. 

The Chairman. The reason you told him “hell no” is not so much 
the details of the deal, but the fact that he wasn’t going to have 
your vote in his pocket, so to speak, just because you got on that 
board. Is that right? 

Mr. Lyon. Yes, that’s right. 

The Chairman. Then he told you that if you weren’t going to do 
this, that the Governor was going to call. He first said, “I want 
your resignation from the board you’re on now.” Is that right? 

Mr. Lyon. That’s right. 

The Chairman. You told him no. Is that right? 

Mr. Lyon. That’s right. 

The Chairman. You said, “That’s something the Governor has to 
ask me to do that.” Is that right? 

Mr. Lyon. That’s right. 

The Chairman. He said to you, basically, “I’ll have the Governor 
call you.” Is that right? 

Mr. Lyon. That’s right. 

The Chairman. And within a period of about 2 months, you got 
a call from the Governor. Is that right? 

Mr. Lyon. That’s correct. 

The Chairman. In your deposition, and that’s in front of you, you 
say: “He called me at the Pine State Bank.” That’s page 62. Would 
you put it up on the Elmo? Is that right? 

Mr. Lyon. That’s right. 

The Chairman. Moving up to page 61, you’re talking about the 
Governor, line 15: “The Governor called me over at the bank and 
he told me that Jim had indicated to him that I would resign if he 
asked me to.” Did Governor Clinton tell you that Mr. McDougal 
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had spoken to him and said that you would resign if the Governor 
asked you? He told you this? 

Mr. Lyon. Not in those terms. He said, “Jim said that you would 
be willing to resign.” And as I told you, Governor Clinton was very 
nice about it. There was no 

The Chairman. There was no pressure. He just told you as a 
matter of fact that Jim had told you this? 

Mr. Lyon. That’s right. 

The Chairman. And repeated his position? 

Mr. Lyon. He thanked me and told me that he needed the ap- 
pointment. And he was a super-nice man. 

The Chairman. McDougal had told you that they needed this ap- 
pointment for some fellow who came from a town that helped raise 
a lot of money. Is that right? 

Mr. Lyon. That’s what he told me. Whether it was true or not, 
I don’t know. 

The Chairman. Were you surprised when the Governor called? 

Mr. Lyon. Yes, sir. 

The Chairman. You were disappointed, weren’t you? 

Mr. Lyon. Yes, sir. I was disappointed. 

The Chairman. And the reason you were disappointed was that 
McDougal could actually get the Governor to call you and ask you 
to resign. Isn’t that true? 

Mr. Lyon. Yes, sir. That’s true. 

The Chairman. You were disappointed. As you said, the Gov- 
ernor’s a good man, but the fact — you never really believed when 
McDougal first told you this, you weren’t sure whether he was 
bragging or not. But it did come to pass. What he told you turned 
out to be more than bragging, and that surprised you, didn’t it? 

Mr. Lyon. Yes. 

The Chairman. And you were disappointed. 

Mr. Lyon. Yes. 

The Chairman. OK. 

Senator Shelby. 

OPENING COMMENTS OF SENATOR RICHARD C. SHELBY 

Senator Shelby. When Governor Clinton appointed you to the 
State Bank Board, was that probably about 1982? 

Mr. Lyon. I think it was some time around 1980. 

Senator Shelby. About 1980? OK. 

Was Mr. Jim McDougal — is that his name, Jim McDougal? Mr. 
McDougal at that time was working for Governor Clinton? 

Mr. Lyon. When I was appointed, Mr. McDougal was Governor 
Clinton’s number one aide, as I understood it. 

Senator SHELBY. Number one aide at that time. So was your con- 
tact regarding being appointed to the Arkansas Bank Board — is 
that what you call it, the Arkansas Bank Board — was that done in 
a sense through Mr. McDougal’s contact with you? 

Mr. Lyon. Yes, sir. From years ago, yes, sir. 

Senator Shelby. And you said the year was about 1980? 

Mr. Lyon. I believe it was, yes. 

Senator Shelby. Did Mr. McDougal tell you or indicate to you 
that in 1980 or thereabouts, that he would get Governor Clinton 
at that time to appoint you to the State Bank Board? 
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Mr. Lyon. Yes. 

Senator Shelby. How long was it between when Jim McDougal 
told you he was going to get or recommend that the Governor ap- 
point you to the State Bank Board and the appointment? How long 
was it before the appointment came through, more or less? 

Mr. Lyon. Well, it really was not very long. Once again, I do not 
remember 

Senator Shelby. The exact date? 

Mr. Lyon. That’s right. 

Senator Shelby. Was it within weeks? 

Mr. Lyon. I’d say probably months. 

Senator Shelby. About a month, several months? 

Mr. Lyon. Yes. 

Senator Shelby. But your contact was with Jim McDougal re- 
garding the appointment to the Bank Board, which later the Gov- 
ernor of Arkansas, Bill Clinton, appointed you to; right? 

Mr. Lyon. Right. 

Senator Shelby. Did Governor Clinton call you and tell you he 
was appointing you to the Bank Board in 1980? 

Mr. Lyon. No, sir. 

Senator Shelby. You served on the Bank Board for how long? 
From 1980 approximately until you resigned. 

Mr. Lyon. Until at least 1984, yes, sir. 

Senator Shelby. How long was your appointment for? What was 
the term of your appointment? 

Mr. Lyon. I do not remember. 

Senator Shelby. Whatever it is is a matter of record, is it not? 

Mr. Lyon. Yes. 

Senator Shelby. Now, in Arkansas, I assume that the State 
Bank Board deals with banks, and the savings and loan deals with 
thrifts. You have a separate board that deals with savings and 
loans or savings banks? 

Mr. Lyon. As far as I know, yes. 

Senator Shelby. As you were sitting as a member of the State 
Bank Board, you did not deal with savings and loans, did you? 

Mr. Lyon. We had no dealings with savings and loans, no. 

Senator SHELBY. I know this has been asked, probably, in certain 
ways — but when did Mr. McDougal first mention to you about the 
possibility of a change from the Bank Board to the Savings and 
Loan Board? In other words, did he tell you that he needed help 
over on the Savings and Loan Board, or whatever you would call 
it in Arkansas; a different regulatory board? 

Mr. Lyon. Yes. 

Senator Shelby. What did you say, if anything, when he men- 
tioned this to you? 

Mr. Lyon. I will say it again. I told him not “no,” but “hell no.” 

Senator Shelby. “Hell no.” Did you feel like again that some- 
thing didn’t smell right, didn’t sound right, wasn’t right? 

Mr. Lyon. It wasn’t that as much as the fact that Mr. McDougal 
was not basically going to tell me what to do or how to vote. It may 
have been fine, I don’t know. 

Senator Shelby. At that time, you told him that you would not 
resign from the Bank Board unless Governor Clinton asked you to, 
is that right? 


574 


Mr. Lyon. That’s correct, yes, sir. 

Senator Shelby. Did he tell you that the Governor would be ask- 
ing you to? 

Mr. Lyon. Yes, he did. 

Senator SHELBY. You didn’t believe the Governor would be call- 
ing you until he actually called you? 

Mr. Lyon. No, I did not. I didn’t believe, I never believed it. 

Senator Shelby. You believe it now, don’t you? 

Mr. Lyon. Yes, I believe it now. 

Senator Shelby. As a matter of fact, it’s a reality. The Governor 
at that time, Governor Clinton, called you as McDougal told you he 
would, or suggested that he would, and asked you to resign, in 
other words, is that correct? 

Mr. Lyon. In other words, that’s correct. 

Senator Shelby. Going on to another point, did Mr. McDougal 
say to you that Mrs. Clinton was on retainer for his bank, the 
Madison Bank, at the Rose Law Firm? 

Mr. Lyon. Yes. 

Senator Shelby. He didn’t say that anyone else at the Rose Law 
Firm was retained, did he? 

Mr. Lyon. No. 

Senator Shelby. He said Mrs. Clinton was on retainer at the law 
firm? 

Mr. Lyon. He did not say the Rose Law Firm. 

Senator Shelby. Did he say Mrs. Clinton was on retainer for his 
bank? 

Mr. Lyon. Yes. 

Senator Shelby. He didn’t mention any other lawyer, did he, 
other than Mrs. Clinton? 

Mr. Lyon. No. 

Senator SHELBY. And is the Bank Commissioner in Arkansas ap- 
pointed by the Governor? 

Mr. Lyon. Yes. 

Senator Shelby. Mr. Marlin Jackson, who was the Bank Com- 
missioner of Arkansas in November 1985, who signed this letter 
we’ve been talking about here today you’re familiar with — he was 
appointed by Governor Clinton? 

Mr. Lyon. Yes. 

Senator Shelby. Did you know Mr. Jackson real well? 

Mr. Lyon. I believe Mr. Jackson was one of the finest banking 
commissioners we’ve ever had. I know him, yes. 

Senator Shelby. Do you know of your own knowledge if Mr. 
Jackson and his predecessors in Arkansas as Bank Commissioner 
just routinely used State stationery to transact private business 
like this? Was this what they did all the time, or do you know? 

Mr. Lyon. I would hope not, sir. 

Senator Shelby. I would hope not. 

The Chairman. We’re going to take a 15-minute break, Mr. Lyon. 
Counsel has requested that. I don’t know how much longer we’ll go, 
but whatever the time is — no longer than 5 minutes? Do you want 
to try to finish it now? OK. If that’s the case, let’s go to this side. 
But we have about 5 minutes, no more than 10 minutes. 
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Mr. Lyon, does that meet with your approval? We could probably 
wrap this up in maybe 15 minutes, the whole thing, and then we 
won't have to take a break and come back. Or do you need a break? 

Mr. Lyon. No, sir, that’s fine. Let’s do it all. 

The Chairman. Try to finish it? OK. 

Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

I’m going to be brief. Let me try to finish up a couple of points. 

Mr. Lyon, the questions that have come to you have been de- 
signed to suggest that Mr. McDougal was just throwing the Gov- 
ernor's name around and just making things up, and none of it was 
true. I think it’s your own words; you said that when you had the 
experience that Jim McDougal said the Governor would call, and 
the Governor did call, and the Governor mentioned Jim McDougal’s 
name, that made it believable. Is that fair to say? 

Mr. Lyon. Mr. McDougal, the way he is pictured by the press 
now, at that time was a far, far different man than he is now. 

Mr. Chertoff. Different in what way? 

Mr. Lyon. You’re talking about a man that was in business with 
Governor Clinton; had done business with Jerry Jones, owner of 
the Dallas Cowboys; and with Shef L. Nelson, who almost beat 
Clinton for the race. Mr. McDougal was, as I say, a very likable 
and very fine man. And because he was Bill Clinton’s friend, or be- 
cause he was my friend, doesn’t necessarily mean that he was a 
braggart all the time. I brag, too. You would have to take him with 
a grain of salt sometimes. But he was really at that time a pretty 
good individual. 

Mr. Chertoff. There are things that you did know. In those 
days, Mr. McDougal was a respected man in the community. 

Mr. Lyon. Yes. 

Mr. Chertoff. He was known to be close with Governor Clinton. 

Mr. Lyon. Yes. 

Mr. CHERTOFF. You knew him to be involved with this Madison 
Bank. He owned the bank, right? 

Mr. Lyon. He owned a bank originally. 

Mr. Chertoff. Whatever you want to say about Mr. McDougal, 
whether you had to take him with a grain of salt — I mean, we have 
in the record a memo on the Governor’s office stationery which 
says, plain as the light of day, “Banking Board, ask McDougal.” 
And I want to put another one on now, which is MG 759. 

This is a memo of February 7, 1985, to Governor Bill Clinton 
from Jim McDougal. And it says, “Kathy called yesterday to ask for 
my recommendations for two people to fill the vacancies on the 
State Savings and Loan Board.” Do you know who Kathy was? Did 
you know a Kathy in the Governor’s office? Did you ever hear of 
a Kathy? 

Mr. Lyon. I do not know a Kathy in the Governor’s office, no. 

Mr. Chertoff. In this memorandum, Mr. McDougal writes to 
the Governor in response to this request for his recommendations 
that he was going to recommend two people. One is John Latham, 
whose name you’ve already heard, who was Chairman of the Board 
of the Madison Guaranty Savings & Loan, and later pled guilty to 
creating a false document. And then a Jerry Kendall of Camden. 
Do you know Jerry Kendall? 
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Mr. Lyon. I don’t; no, sir. 

Mr. Chertoff. Did you know John Latham? 

Mr. Lyon. Yes, sir. 

Mr. Chertoff. How did you know John Latham? 

Mr. Lyon. John Latham was President, I believe, of Madison 
Guaranty at one time; a very young CPA. 

Mr. Chertoff. A pretty young guy, young fellow? 

Mr. Lyon. Yes. 

Mr. Chertoff. Let me complete the picture by putting up DKSN 
25966, which is the page of announcements of the actual appoint- 
ments made, about a month later. True to form, as you’ve told us 
with your own experience, Mr. McDougal’s recommendations, in 
fact, became appointments. John Latham became appointed and 
Jerry Kendall became appointed. So I guess even into 1985, Mr. 
McDougal was still able to have a big say in the appointment of 
the people who were on the Savings and Loan Board. 

Now, let me ask you this. This 1985 memo is a couple of years 
after that Cease and Desist Order at Madison Bank and Trust that 
we have talked about, where the regulators essentially applied an 
order to cease and desist bad banking practices at Madison Bank 
and Trust. Does it surprise you that an individual who was sanc- 
tioned by the Federal regulators and the State regulators in 1983 
for bad banking practices, or unsafe banking practices, would be 
making determinations about who would be a savings and loan reg- 
ulator 2 years later? 

Mr. Lyon. Not really. And when I say that, if he’d straightened 
his act up, you know — if he was doing something wrong, they told 
him he was doing something wrong, he straightened it up and he 
still was able to do that, it doesn’t surprise me all that much, no. 
If he didn’t straighten it up, yes. 

Mr. Chertoff. I think, Mr. Chairman, that’s all I have. 

The Chairman. OK. 

Senator Kerry. 

OPENING COMMENTS OF SENATOR JOHN F. KERRY 

Senator Kerry. Thank you, Mr. Chairman. 

Mr. Lyon, I just want to try to understand if I can some of the 
dates here. Because I gather that, by your own testimony, you are 
not certain of all the dates. Is that accurate? 

Mr. Lyon. That’s accurate. 

Senator Kerry. So when you testified in your deposition that it 
was in 1982, during Clinton’s first term as Governor, that Mr. 
McDougal approached you and asked you if you wanted to serve on 
the Bank Board, you were incorrect in that deposition about that 
date. It couldn’t have been 1982, correct? 

Mr. Lyon. It was just, I believe, that in the deposition I said I 
know it was Clinton’s first term. 

Senator Kerry. So the first term, in fact, would have been 1978. 
Is that right? 

Mr. Lyon. I do not know. 

Senator Kerry. 1979 to 1981. Wasn’t he elected, then he lost an 
election, then he came back? 

Mr. Lyon. Yes, sir. He was elected, he lost the election, then he 
came back. 
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Senator Kerry. What year was he first elected? 

Mr. Lyon. I have no idea. 

Senator Kerry. 1979, I believe. So if it was in his first term, you 
were off by 4 years on that particular date in your deposition. I 
mean, you’re sure it was in the first term? 

Mr. Lyon. I don’t know, sir. You can catch me on dates every 
minute of this year, OK? I am trying to answer your questions 
truthfully. 

Senator Kerry. Sure, I realize that. 

Mr. Lyon. I do not know whether it was his first term or his sec- 
ond term. I do know that Jim McDougal was an aide I think it was 
his first term. 

Senator Kerry. The reason it is obviously very important — and 
Fm not trying to catch you, believe me, Fm not trying to catch you. 
Fm just trying to know what the weight of your testimony is, and 
whether it is the first term or the second term. When somebody 
asks somebody something here it is very important. Don’t you ac- 
knowledge that? 

Mr. Lyon. It may be very important, but it doesn’t necessarily 
put recall in a person’s mind. Because when the date was, or the 
year even, over a long period of time 

Senator Kerry. Fair enough. 

Mr. Lyon. We’re talking about 15 years ago, what you asked me 
about; 16. 

Senator Sarbanes. Didn’t you say that you served through Gov- 
ernor White’s term? 

Mr. Lyon. Yes, sir. 

Senator Sarbanes. And Governor White came after Governor 
Clinton’s first term? 

The Chairman. That’s correct. Is it fair to say that you might not 
be exactly, as you have testified — if the Senator will yield, I’ll yield 
the time back to my colleague — that you might not be sure exactly 
when the Governor’s first term started, but that you came to this 
position in approximately 1980, during his first term? 

Mr. Lyon. Right. I don’t know exactly when Jim McDougal start- 
ed being an aide. 

The CHAIRMAN. Senator Kerry — just to the point, again, of what 
he did testify to, he doesn’t recall. Senator Sarbanes has pointed 
out that he did serve, and I think we can check the record through; 
that the following Governor was White, and you continued to serve 
on through the next Governor’s term, for the next 2 years. Is that 
correct? 

Mr. Lyon. Part of the next Governor’s. May I answer your ques- 
tion, sir? 

Senator Kerry. Sure. 

Mr. Lyon. You wanted to ask me a question. 

Senator Kerry. At the time that Mr. McDougal came to talk to 
you, he was working for the Governor. Correct? 

Mr. Lyon. No. 

Senator Kerry. When he asked you to serve on the board? 

Mr. Lyon. On the Bank Board? 

Senator Kerry. Correct. 

Mr. Lyon. Yes, he was working for the Governor. 
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Senator Kerry. So it was in the normal course of his business 
as an official working for the Governor of Arkansas that he invited 
you, on behalf of the Governor, to join the board. Correct? 

Mr. Lyon. That’s correct. 

Senator Kerry. There’s nothing unusual about that? 

Mr. Lyon. No. 

Senator Kerry. It is an appropriate role for him to perform as 
Governor? 

Mr. Lyon. Yes. 

Senator Kerry. You at that time worked for a bank? You owned 
a bank? 

Mr. Lyon. Yes. 

Senator Kerry. You owned the smallest bank in the State? 

Mr. Lyon. Right. 

Senator Kerry. So subsequently, since you served at the pleas- 
ure of the Governor, did it strike you as unusual that conceivably 
the Governor might want you to serve on a different board, or 
might have different plans when he was reelected to be Governor 
as to who he might want to have serve on the Bank Board? 

Mr. Lyon. Would you mind rephrasing the question? 

Senator Kerry. Would you not say that in the normal course of 
the Governor’s rights and privileges as Governor, that he might 
want to move you onto another board and have someone else serve 
on the Bank Board in the course of having been reelected at a sub- 
sequent point of becoming Governor? 

Mr. Lyon. That would be possible, yes. 

Senator Kerry. Again, I am just trying to understand this in 
terms of dates and times. Because, again, I think that’s important. 

You have testified in your deposition that when you were asked 
by Mr. McDougal, with respect to going off the Bank Board, you 
were also asked about the preferred stock option. Is that correct? 
You said he wanted you to vote for the preferred stock option? 

Mr. Lyon. I was asked to resign from the Bank Board and go on 
the Savings and Loan Board, and it was explained to me in general 
terms. That’s what I’m telling you. 

The conversation was, he explained to me that — he didn’t neces- 
sarily say “preferred stock” — his stock deal, that he had to get it 
through, and that he wanted me to help him get it through on this 
board. That doesn’t mean that I could have, that doesn’t mean that 
I would have had any influence. That doesn’t mean anything except 
he wanted me to go on another board and vote his way. He may 
not have needed any help. I don’t know. 

Senator Kerry. In your deposition on page 57, line 12, you said, 

He came over and asked me to resign and serve on the Savings and Loan Board, 
and he was bound and determined to get the stock issue through so he could get 
his capital increase. It was a preferred stock deal. 

So you were certain in your deposition, I take it, that it was a 
preferred stock deal. Now you apparently have a different view. 

Mr. Lyon. I was certain then. I’m certain now. What I’m telling 
you is that he didn’t necessarily say to me, in a conversation 10 
years or so ago, “preferred stock.” I knew it was preferred stock. 
He said, I think, “stock deal.” 

Senator Kerry. Do you know that the preferred stock offering 
work didn’t begin until 1985? 
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Mr. Lyon. No. 

Senator Kerry. If you had documents that showed you that the 
work on the preferred stock did not begin until 1985, would you 
then think you might be mistaken about this conversation in 1984 
or earlier, 1983? 

Mr. Lyon. I have no idea, sir, what date the conversation was 
held. I repeat, I have no idea what date the conversation was held. 

Senator Kerry. You will acknowledge that if you don't have any 
idea what date the conversation was held, then it's very hard for 
you to be able to add weight to the question of whether or not your 
testimony refers to a preferred stock deal or not. You would agree, 
would you not? 

Mr. Lyon. Sir, I do not care if I add any weight to the testimony, 
all I have told you is the truth. 

Senator Kerry. I understand that. But see, I'm trying to get at 
what the truth is. If there was no preferred stock deal until 1985, 
and you went off the Bank Board — you were asked to go off 2 
months prior, according to your testimony, in 1983. Because the 
records show you went off the Bank Board in February 1984. So 
if you're off the Bank Board in 1984, and no work began on a pre- 
ferred stock deal until 1985, it's very hard for me to understand 
how you could have a conversation about it in 1983. 

Mr. Lyon. I don't know that it was 1983. 

Senator Kerry. That’s critical, I think that's very important. 

Mr. Lyon. It might be critical, but I do not know. 

Senator Sarbanes. Mr. Lyon, you have told us, though, that this 
conversation took place a couple of months before the Governor 
called you and asked you to resign. You've repeated that a number 
of times here today, have you not? 

Mr. Lyon. Yes. 

Senator Sarbanes. So then, the date when the Governor asked 
you to resign would be relevant. You don’t remember when that 
date was, correct? 

Mr. Lyon. Correct. 

Senator Sarbanes. But the records show that the Governor, in 
a sense, indicated you had resigned and named someone else to the 
board in a release from the Governor's office on February 28, 1984. 
And the minutes of the Bank Board, which you looked at earlier, 
showed that at their April 17th meeting, it was indicated that you 
were gone and someone else was there. So, all of this had to take 
place before those dates. Is that not correct? 

Mr. Lyon. If you say so, sir. I'm just testifying, trying to answer 
a question. 

Senator Sarbanes. I am working off of the fact that you told us, 
I think repeatedly, that the conversation with McDougal was — first 
of all, I asked you did it happen before the Governor asked you to 
resign. And you told me obviously it did, which follows. 

Mr. Lyon. Yes, sir. I'll tell you again; obviously, it did. 

Senator Sarbanes. All right. 

The Chairman. If there’s other questions, we'll pursue it. But it 
becomes rather obvious, if one looks at the record, that the Gov- 
ernor announced in February the new appointments. 

Senator Sarbanes. February of 1984. 
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The Chairman. February 1984. And that was approximately 2 
months after Mr. McDougal spoke, as this is Mr. Lyon’s testimony, 
that the Governor called him. So necessarily it would follow that 
some time in late 1983, or very early 1984, that this took place. Mr. 
McDougal spoke to you, and than the Governor 2 months there- 
after spoke, and I don’t see any inconsistency; or that the fact that 
Mr. Lyon could not have had a conversation with Mr. McDougal — 
I certainly don’t think he created a story about a stock offering, be- 
cause it was the very basis upon which he refused to serve on that 
board. 

He said, “hell no.” Thereafter, it may have been fully a year plus 
thereafter before that stock offering was pursued. But I have no 
doubt, and I don’t think that anyone here who has heard Mr. Lyon 
testify doubts the veracity of his conversation or his recollection 
and his testimony; that, indeed, Mr. McDougal approached him, 
told him about his plan to have him serve on another board, and 
when he turned him down, he told him the Governor would call to 
ask him to resign. 

He was surprised, thereafter, when the Governor did, within 
about 60 days. We lmow that, as a matter of fact, he did resign. 
And in early 1984, two other people were appointed. 

Now, the question as to the stock offering: He had no way of 
knowing at that time when that was pursued. Indeed, I think he’s 
testified he wasn’t really aware of it. But that was Mr. McDougal’s 
conversations to him. Then the next we know, it’s not until 1985 
that there is a stock offering a year later. 

That took place. There was an attempt to get the regulators, and 
the regulators did approve a stock offering plan. So 

Senator Kerry. I’m constrained to say that the Chairman’s mem- 
ory is an awful lot clearer than the witness’. 

The Chairman. Only because I’ve had the benefit of listening and 
seeing the records. 

Senator Kerry. There’s sort of a double standard here. When 
this witness can’t remember anything, it goes to the truth of what 
is being asserted. When Maggie Williams doesn’t remember any- 
thing, it goes to the guilt. 

The Chairman. I think it does, Senator, really characterize very 
clearly what took place. He’s not willing to specify a particular date 
and say that it took place 32 days thereafter that I got the call. 
He says within a period of about 2 months. 

But having said that, I think the substance of his conversation 
is quite clear. If we want to say that we don’t have confidence, I’m 
willing to say that I believe that he’s testified to the best of his 
ability, with all due candor. If others see it differently, why, they 
have to make that interpretation. 

From my point of view, and I admit it’s mine, my colleagues have 
a right to their own opinions, as we all do, but I want to thank you, 
Mr. Lyon, for participating in what is not an easy situation. I said 
that we don’t expect total recall from any or all of the witnesses. 
But from my perspective, I want to thank you for being candid, and 
you have indicated that this has not been pleasant; that you have 
had some unfortunate experiences. We are glad to learn that it was 
not with the staff of this Committee. 
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I am ready, after my colleagues make whatever closing remarks 
they want, to adjourn this hearing until next Thursday. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Lyon, I think the problem arises that the 
conversation about the preferred stock and the retention of Hillary 
Clinton on a retainer by Madison Guaranty Savings & Loan did 
not occur until the spring of 1985. You recount that as part of a 
conversation with McDougal which obviously had to take place 
some time in early 1984 or late 1983. Let me put this question to 
you, though. You've been interrogated, I take it, at great length by 
the staff of the Independent Counsel. Is that correct? 

Mr. Lyon. Not necessarily by the staff of the Independent Coun- 
sel. It just seems to go on, and on, and on. 

Senator Sarbanes. I include the FBI agents. 

Mr. Lyon. I would rather not say any more about this. As I say, 
I apologize to you all. 

Senator Sarbanes. I would rather not pursue that. But what 
happens in the course of these extended questions, that often ques- 
tions are put to you repeatedly, and then you sort of incorporate 
them into your own thinking, and your own thinking becomes part 
of the story. Let me give you an example here. 

You were asked in your deposition: 

Question: So you were attempting to get this bill passed through Senator Scott 
for the brewery that you owned in Little Rock, and at the same time Mr. McDougal 
wanted you to invest in a brewery, move your brewery to Castle Grande. 

So you were concerned about the restrictions on both places in 
terms of the manufacture of beer and the sale of it on premises. 
Correct? That's the question that was put to you. And you said, 
“Yes, sir." 

Now, when you looked at it earlier today, when we went over it 
here, you expressed some problems with that. As I understand it, 
the problem was that moving the brewery over to Castle Grande 
did not come at the same time as you were trying to get the bill 
through with Senator Scott. You said later that these were two sep- 
arate things. Is that correct? 

Mr. Lyon. I very much appreciate counsel bringing that out. I 
have tried and tried to explain that I was trying to get a brew pub 
at my brewery. 

Senator Sarbanes. Right. 

Mr. Lyon. All of the information that shows up that McDougal 
wrote about a brewery may have been about mine. But I wasn't as 
concerned about that as I was in going through Senator Scott and 
a man named Bennett. The McDougal deal would have been later. 

Senator Sarbanes. Would have been later? 

Mr. Lyon. Would have been later if it were possible. But it was 
financially impossible for me to do what he wanted to do, and it 
would be to most people. 

Senator Sarbanes. Right. The point I am making is, as these 
queries are put to you, you sometimes simply accept them. They 
become part of the story. In this instance, the phrase, “and at the 
same time" really was inaccurate. It shouldn’t have been there, be- 
cause the other came later. 

Mr. Lyon. Oh, yes, sir. Like I say, you can always find one word. 

Senator Sarbanes. OK. All right. 
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The Chairman. Mr. Chertoff, let’s wind it up. 

Mr. Chertoff. I want to leave you with a last question, Mr. 
Lyon, because I think you should go out of here without feeling 
that people necessarily think you have been totally confused, or 
contradicted, or whatever. 

I understand you told us at the beginning of the deposition that 
in terms of dates, you were sometimes a little unclear as to the 
dates, which is completely understandable. At the same time, the 
conversation you described with Mr. McDougal at the brewery 
where he talked to you about the Savings and Loan Board — I 
mean, you have never deviated from your description of that con- 
versation. My understanding is, and correct me if I’m wrong, that 
you have a memory of that. You can almost in your mind picture 
where you were when you had that conversation, and it’s that 
memory you’re drawing upon. 

And just so you understand, in terms of your own memory, there 
is evidence in the record that the Rose Law Firm, which was Mrs. 
Clinton’s law firm, was retained by the Madison Bank from 1982. 
In fact, the evidence is Hillary Clinton’s own statement to inves- 
tigators. 

As far as the question of the stock offering, am I correct that all 
you knew from Mr. McDougal when he talked to you about the 
stock offering was that he was thinking about the stock offering. 
Is that right? 

Mr. Lyon. Right. 

Mr. Chertoff. You have no way of knowing, when you said “no” 
to him, how much longer he worked on it, when he began to get 
other people involved in it, why it took him a year to finally get 
it through when they had a new commissioner. Because there was 
eventually a new commissioner appointed the following year, who’s 
the one that had blessed this thing. 

All you have come here to tell us about is that which you remem- 
ber, that which you experienced, and that which you know to the 
best of your ability — to tell the truth. Is that correct? 

Mr. Lyon. That is correct. 

Mr. Chertoff. Thank you. 

Mr. BEN-VENISTE. Mr. Lyon, simply on the basis of what has 
been said here, it’s not as though we are operating in a vacuum 
about when this preferred stock question was first raised. We have 
John Latham’s statement and we have Mr. Massey’s testimony. 

The Chairman. Mr. Ben-Veniste, let me say this to you. For the 
record, we know when the proposed stock offering was put, the let- 
ters to the Committee. We know that it was about a year after Mr. 
Lyon testified that he had this conversation with Mr. McDougal. 

I think it’s not fair to the witness. He cannot testify to it. He 
can’t tell you why it took a whole year thereafter. He testifies as 
to events that he is aware of. 

If you want to stipulate in the record that indeed — and we know, 
and we’ve had ample testimony that this did not take place, the of- 
fering itself, until 1985, so be it. It’s part of the record. It’s there. 

Senator SARBANES. Mr. Chairman, we know that the thinking 
about the offering took place more than a year later. 

The Chairman. Yes. 
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Senator Sarbanes. That’s when all of this occurred, and that it 
was well over a year later when the retainer 

The Chairman. Well, we’d have to get Mr. McDougal in here to 
ascertain why it is that it took longer. 

Senator Sarbanes. More than a year later when the retainer ar- 
rangement was entered into with respect to Hillary Clinton. We 
know that from previous testimony. 

The Chairman. In other words 

Senator Sarbanes. We have a conversation in late 1983 or early 
1984 which encompass subject matter which applies to the spring 
and later of 1985. 

The Chairman. Well, then I think we have to be specific. If we 
say that thereafter following this there was a stock offering plan, 
I think that’s consistent with Mr. Lyon’s testimony. 

I don’t think it is totally consistent as it relates to Mrs. Clinton’s 
retainer. That’s a separate matter. However, I believe there is tes- 
timony in the record that Mrs. Clinton has given to regulators that 
indeed she did work, and the Rose Law Firm did work, for the 
Madison Bank back in 1980. 

Mrs. Clinton said that she believed Madison, then as Madison 
National Bank, had been a client of the Rose Law Firm since 1982. 
So the fact that thereafter there was another retainer agreement 
does not contravene what Mr. Lyon said. 

And, by the way, we cannot attribute to him the truthfulness of 
all of Mr. McDougal’s statements. He’s gone to great lengths to say, 
“Look, I know sometimes he brags.” So he’s not here as a witness 
to testify to the truthfulness of all of Mr. McDougal’s statements. 
But I think it is key that he can say that within 2 months after 
Mr. McDougal telling him that the Governor would call and ask 
him to resign, that that’s exactly what happened. 

He did say, with specificity — and he wasn’t angry at the Gov- 
ernor; he said the Governor was polite. He said that, “Jim has told 
me, you know, that you would be willing to step aside.” Was that 
not your testimony, Mr. Lyon? 

Mr. Lyon. That was my testimony. 

The Chairman. So, to say that the stock offering didn’t take 
place, or the planning for it, for at least a year later, that is correct. 
That is true. There’s no argument with that. 

Senator Sarbanes. Now, Mr. McDougal wanted you to go on the 
Savings and Loan Board, right? 

Mr. Lyon. I testified that’s right, yes, sir. 

Senator Sarbanes. That was because the preferred stock offering 
was going to be pertinent to a savings and loan, not to a bank. Oth- 
erwise he would have left you on the banking board, right? So he 
wanted you to go over to the Savings and Loan Board to act on a 
stock offering. Is that correct? 

Mr. Lyon. At that time, I don’t even know that Jim McDougal 
owned any portion of the bank. 

Senator Sarbanes. Of the bank? 

Mr. Lyon. Of the bank. 

Senator Sarbanes. You mean, he was out of the bank? 

Mr. Lyon. As far as I know. 

Senator Sarbanes. So the references he was making, as you un- 
derstood it, involved the savings and loan. 
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Mr. Lyon. As I understood it, yes. 

Mr. Ben-Veniste. You well understood the difference between a 
savings and loan and a bank? 

Mr. Lyon. Yes. 

Mr. Ben-Veniste. Even though Mr. McDougal seemed to like the 
name “Madison,” there was a big difference between these two in- 
stitutions? 

Mr. Lyon. There’s a great difference between the two institu- 
tions. And incidentally, you have been more than fair to me. But 
go ahead. 

Mr. Ben-Veniste. Thank you. 

In connection with the conversation that you had with him, there 
was no doubt in your mind that he was talking to you about the 
savings and loan that he was running, Madison Guaranty Savings 
& Loan. 

Mr. Lyon. Right. As far as I knew at that time, and I believe 
that Fm correct, he was out of the bank at Kingston. 

Mr. Ben-Veniste. Whether or not you’re telescoping in your own 
mind is going to be something that others will look at this testi- 
mony and say nobody’s accusing you of venality here. But you have 
been questioned at length by various people, may have suggested 
information to you. You may have gotten this all in the same line. 

What we know is that Mrs. Clinton was not retained by Madison 
Guaranty Savings & Loan, and her firm was not retained, until 
April of 1985. 

Let me ask you this. You know Mr. McDougal is the kind of a 
guy who had six ideas a minute, and he would run these by you 
and other people from time-to-time. You knew that he was con- 
stantly generating new ideas and deals, correct? 

Mr. Lyon. Mr. McDougal had about 20 ideas a minute. 

[Laughter.] 

Mr. Ben-Veniste. He was, is it fair to say, an impulsive kind of 
a guy. If he had something on his mind, he’d get it out. 

Mr. Lyon. Right. 

Mr. Ben-Veniste. If he had an idea, he was going to bounce it 
off somebody; sometimes you, clearly others. Correct? 

Mr. LYON. I would think so, yes. 

Mr. Ben-Veniste. The notion of Mr. McDougal sitting quietly 
with some idea about financing, and waiting a year and a half to 
talk to anybody about it, would not fit your profile of McDougal’s 
character. 

Mr. Lyon. No. 

Mr. Ben-Veniste. And indeed, we have the testimony of Mr. 
Latham, who said that this matter regarding preferred stock was 
not discussed until early 1985 at the earliest, and that is at page 
1 of the RTC interview with John Latham, July 12, 1995. 

That’s all I have, Mr. Chairman. 

The Chairman. Again, Mr. Lyon, we want to thank you for your 
cooperation. We stand in recess until Thursday at 10 a.m. 

[Whereupon, at 5:10 p.m., the Committee was recessed, to recon- 
vene at 10 a.m. on Thursday, January 25, 1996.] 

[Appendix supplied for the record follows:] 
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• • 

(al The Bank’s total capital and reserves equalled $596,300; 
lb) The Bank's adjusted capital and reserves equalled $394,500; 
(c) The Bank ’ s^ad^u^rad--eo ca 1 ijj»Ls^cquo l led $7,494,300; 

(dl The^8anK l s total deposits equalled $ 6?V$>,^00 : and 
(e) y'VUt Bank’s total loans > ua I led 5 4 , 5 J8 . 7 N \ 


3 y' The Bank has enqaqed and is cnqaqinq in bankinq practices t^i^ t 
are (Unsafe or unsound «i tlun^jlie meaning— 9 (-sec ti 0n fl(blll) of the 


□ e r a 1 Deposit Insurance Act 112 U.S.C. S 1818(b) 111) and^has violated 
Certain laws^f^the State of Arkansas and certain provisions oY\the 
Federal Deserve Act and regulations promulgated thereunder as made ''Ap- 
plicable' to insured state nonmember banks. In particular 

(a) The bank has an excessive and disproportionately large 
volume of poor quality assets in relation to its total capital and 
reserves. 

(1) Total classified assets as of September 8. 1982 

are $663,800 including S235.900 classified 
Doubtful and $83.9.0 classified Loss. 

(2) Total classified assets as of September B, 1982 

are equal to 111 1 percent of total capital 

(b) Tne Bank has an excessive and disproportionately large 
volume of loans to borrowers residing or conducting business outside of / 
its^defined trade area, *nany of which have been granted without protecu,tfe 

\coll\teral. are lacking in supporting tecnnical docurenta cion . and soirt 


whi^h represent poor credit risk' 

(1) Total loans to borrowers residinc or con 


COnclud^t l nq 

business outside of the defined trade area as of 


September 0. 19B2 are $ 1 , 3 0 2 . 1 00 . 1_r.e pz.es a n ting- 
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September 8, 1 9 8 2. the Bank’s adjusted capital and reserves of^J9e,S00 

was percent of its adjusted total assets of S 7 . 4 9 4 . 3 Adve r se 1 y 

c'lVssifYed assets not considered in computing adjujjted capital and reserves 

tota^Xd^^ 62 . 1 00 and these adversely classified a J s e t s gsua Ll-ed -LL-3 . 1 

percent of adjusted capital and reserves. 


HOUSE w/w HPT . S5S7 


'CHOC' 


22). 01 of the Bank’s equity capital. 

Total loans to borrowers residing or conducting 
bus^nc^s_jiut^ide-of-the_de f ined trade area 
•''advanced on an unsecured bTTTs^amQu 1 1 to 
S4SS.200 as of September 8, 1982. \ 

Loans to borrowers residing or conducting business 

outside of the defined trade area contain $$62^100 

\ 

in 1 oans — schodu 1 ud-foi. techn l ca 1 exceptions as \ 
--'^o f September 8. 1 98 2. 

Ml As of September 3. 1 98 2 loans to bor'rowevs residing 

or conducting business outside the trade a re ^ i n 
the amount of S162.600 are cla«sified Substandab 
Ic) The Bank has failed to maintain an adequate reserve fo 
1/ban losses based on the volume and ;aa I . of its loan portfolio. 

(1) As of September 9, 1982 the Bank’s Valuation 

Reserve for loans was S12.400. 

(2) As of September 8. 1982 loans classified Loss 

totaled $24,10. leans classified Doubtful 
totaled S 2 3 S , 9 0 0 : and loans classified 
Substandard totaled S311.600. 

of Septcr-ber 9 1 0 0 2 unclassified loa .s 

totaled S 3 . 96 7. 1 00. 

(d) The Bank is being c -crated with an inadequate level of / 
Capital protection in view of the volume and quality of assets held. /In 
p^rt, this inadequate capital levei is evioenced by the fact that as of 


41-382 97-20 


590 



591 


J«n)fS a. McOougal. Suean M. McOougal, jn.1 
St^pnen A . Smj_th^_aod *.hcic_f^U t ed Interests 
*Cks required approvals and/oT^e «(.e cd s 
thf limitations as provided by Sections 2 1 5^K 
an$ 215.2 o( the Federal Reserve Board’s 
Regulation 0 as made applicable to insured 
Stfte nonmembex— banks_by_12_l£_S^C . S 1818(31(2). 
In addition, the Bank has (ailed to mTuiSAin 
records as required by Section 215. 7 o( the 
Federal Reserve Board's Regulation O, and has 
(a^led to submit an annual report as required 
by Section 215.10 o( that regulation. 

Thf Bank has extended credit to a((iliated 
organizations, r lo-tiwood Farms, Inc., Great 
Squthern Land Compdny, Inc., Kings Ri /er Land 
Company, Inc., Madison Gurarancy Savings and 
Loan Association, I / c . . Madison Properties, 

Inc., Park Place, Inc., and Whitewater Develop- 
ment Company , Inc. wnich do not meet collateral 
requirements and/or exceed the 1 uniat ions pro- 
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- 6 - 

(2l Hudgins, Inc. 149.41 of total equity capital), 
l)J J ines^fl.- «nd~Sus an HcOoogal (46.81 of total 
^^^^TqvMty capital}, and 
(41 C. E. Ransom (J/.2I of total equity capital). 

'The Bank's board of directors failed to provide adequate' 
supervision over the active officers of the Bank to prevent the above* 
described unsafe or unsound- bank rnq" pracTtCes~--an^ v io l at ions of law. 

5. Not i ce^.iS'^he r eby given that a hearing will beheld at 
Fayettevi l^e^Arkansas commencing within 60 days from the da^e"^ service 
on the B'an k of this NOTICE OF CHARGES AND OF HEARING (or the purpose of 
taking evidence on the charges hereinbefore specified in order to 
de/ermine: 

Whether an appropriate Order should be issued under the 
Act requiring Madison Bank and Trust, Kingston, Arkansas 
to cease and desist from the unsafe or unsound practices 
and violations of laws herein specified, or any of them, 
or to take affirmative action to correct the conditions 
resulting therefrom, or both. 

6. The htaring referred to in Paragraph 5 is to be held before an 
Administrative La- Judce to be appointed by the n . S . Office of Personnel 
Management pursuant to Section 3344 of Title 5 of the United States Code 

Vrhe hearing will be private, unless the FDIC shall determine that a pub 
hearing is necessary, to protect the prblic 'merest, and in all other 
sperts will be conducted m compliance with the provisions of the. Act 
and^phe FOIC's Rules of Practice . d Procedures. The . .,ik u hereby 


i i 


■i 


jrect'ed to file an answer to this NOTICE OF CHARGES ANO ^'HEARING 
20 ''days as provided by section 308.06 of the Rules pf Practice and 
of the F01C 112 C.F.R. S 306.061. 


s as 
* 1 


LI '}' h qqq7^ 
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Enclosed is our June progress report shying the loons 
choc were listed in the Examination R«*pcr: of June 27, 

1982. We have broken them down shewim: in.* balance, 

Che currenc balance, and what we arc dninu with then. 

As you can see, the reduction in principal is considerably 1 
less than what wa started with. *<• that we -ire j 

making very good progress in get: .m* paid oi: ur / 

a reduction in principal. ' 

t; we can be at further a > *> ' 



ry VJJBimch 
President 


-J — 


FDIC 
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ARKANSAS 

STATE BANK 
DEPARTMENT 



Tcv»«r Etc?. * Suite £CC 
213 Canter Slree! 
Line Accx. Antanaas 72301 -ZSi 2 


iatan \ \ 

Ac:r:ec istereac - S3 , *22 . *2 \ \ 


Dear Ciariea: y/\ 

r in enclosing' tie 


/ it *3 ay uaderatAnding ea. 
Puaineas associate of Co*e; 
far S2,i2I.*2 


vriisi CflTertor 3111 Clincaa 


i clcee friend as veil u 
,3 J^a .'or^an to 70 U i caecX • 
£ tie sate. 


Is iucaiui tiia aante? *1ti Tin 
casea. tint ae ineer.ced :a suce a 
laai v.ae ea tie Interest payaent. 

After axXi.ii tie appropriate appro*al\ 
return tie appropriate capy ta ae ana 
. ta Cceerocr Cliitan. Also, please recta 
’ae. 



telepcr?**V ^ tndf?- 
.cipal reirctiao la ; 


n Aire-neat, please 
lifer it , 
iceijc ta / 


So\ tixt Tin ScOougil »A7 toow cane tie proper ( cr*prf- 
please provide Jin vita x copy of cie receipt ?*T tie 
** interest and principal along witi a copy of tie Lr 

\ I trust tiu aeets v-_:a your approval and tixc it 
\ tie note fran'^tie past due list. 


Sincere’ 




7-ar iin D.xacxaon 
Same Crania eioner 



©®aii® 30 T?ii ©so 
©sswiKg(l@ 


g© 


CONFIDENT 

■ffMg E 3 ¥© T® ¥331 
££S© 
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Hill Clinton 
(iormtnr 


CONT- 


iay Gaines 371 -8035 



Static or Arkansas 

OFFICE OF TIIE COVKHNOH 
Slate Capitol 
l ittle Hoik 7220/ 


'Governor Bill Clinton's office today announced the followinq appointments : 
FRANKL Augu^ta^St*^ BankYhq Board. Collier repla 
tkins, Lijrtle Rock, whose term expired/^ol 1 ieT\'s term expires Oelcember 3! 
ATKINS, Little Rock--$tate Bankinq 

who resinned. Atkins' term exnires 
RUTLEDGE, Batesvil le--Independence County ^luo t 




George A. Rutledge, Batesville, who is desceased. 


TON, Little Rock — Educa tional Television Cammission.^Bel ter, 
Emmett Smith, Paragoulfl, whose term expired. Betton's term expires March^^j, 
WILLIAM P. DAUGHERTY, Little Rock — Savings and Loan Association Board. 
Diuhherty replaces James L. Deloach, Osceola, who resigned. Daugherty's (erm 
expiVes January 14, 1989. 



^RVA_MV.I5 »_L i.tLieJlQ£k^Couinun.i ty_Based. Eehahll iJtalion_Comnii-ss^dn. (1 
?places Darrel F. Brown, Little Rock, who resigned. Davis' term expires Ju 
Governor Clinton's office also announced the following reappointments: 


SH£RMAM-GULLUM, Fisher— Plant- Board 


DR. WIN THOMPSON, Jonesboro- -A *kans is Science and Technology Authority 


Tpoijipson's new term exnires January 
JEROME McGEE, Jonesboro- -Arkan 
new term expires January 14, 1990. 


H, 

as S 


-H-sher 1 s-new-ten*r-exfH-re^4anua ry 


avi s 

ly 1, 1985. 
25, 1086. 


090. 


ience and Technology Authority. McGee's 
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1 # 


Oecemfcer 12 , 1984 


Ms. Betsy Wright 
Governor's Office 
State Capitol 

Little Rock, Arkansas 72201 


Oear Betsy: 

Governor Clinton has *ade a commitment 
this 0111 which I need to discuss with 
your convenience. 8est wishes. 


Sincere! 



JWs B. 


y . 

HcOouga 1 


JBHcO/ ra 

Enclosure 


concern 1 ng 
you at 
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< uiu> uii >> rmew.mri j 


,.'1 to you 3»i there: was some big coocnbuior mvo|vod. 

1 61 Thai *raa trotn Mr. McDougal. 

,*71 THE WITNESS: Thai c ame from Mr. McDougal. 

|8) sir. Governor Cm too w-as very owe. He asked me to 
|9] resign. 

1101 BY MR. GICALE — 

[111 Q ■*& nfhl. And so that we are daaaf^uld 

(121 you resale mu? 

[131 nor a exaaty the governor scad to 

(14| you? / 

(15) A The goro-nor .called me errer at the bankju*d_ 

( 16 ) be told me that Jan /had indicated to hiorifiaTTwouid 

(17) resign if he asked me to. And that-he^ appreciated it 

lisi very mudi because he really needed the position to 
[191 fill an obligation. / 

,■201 He thanked me for serving and asked that I 

1211 send a letter in, and I xfid. And that was that. 

,221 Q Wow when voa sav that he called you ar die 

j / Page 62 

[11 barn c. wruen bank did he call you at? 

2! A He called me at the Ptne State Bank. 

[31 Q Nova did McDougal ted you that he governor 

|4j war going to\be calling you on bus? 

[51 A He told me, yes, the day that be asked me 
1 6] to resign. Be', told me that the governor would rail 
[73 Q The day that McDougal asked you to resign , 

[81 he toid you thardie governor would mil 
(9) A That's correct, that the governor would ask 
ioi me to resign. He didn't say rail 
[11) Q Did the gervemormatte any reference to 

[ 121 having you move to the saze^savin gs and loan board ? 

;;3j A No, sir, he tfid'twc And if you remy 

think about h, it’s ircoraieri-abic to me. 

[151 A banker, a parson thars a banker, is 

[16] completely c&fTereni from a person that runs a 

[17] savings and loan. 

[18] They don't like each other. 

[191 That be would even think that any banker 

[20) would serve on that board. 

211 Q Did die governor make any reference to the 

22! pr e ferred stock offering from Madison Guaranty that 


[11 

[31 

!■*! 

:5i 

161 

[71 

[81 

[91 

1101 

ini 

!12] 

1131 

[U] 

[151 

[161 

[ 17 ] 
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McDougal talked to you about? 

A None whatsoever, sir. 

Q Did ypa\have arty furtner conversation with 
the governor at that point? 

A No, ar. x 


[181 off the record for a tuinuie * 1 

[191 Do you w*a io go off the record? 

[201 MR. MAYS. Yes. 

[211 MR. GICALE Okay. 

[221 fDivarwmn off ifae record.) 



Q Did you submit your resignation shortly 
chereaha’ 7 

A Yes, sir. 

Q Did you talk to McDougal grout the mil vnu 


had from die governor 7 
A No. sir./ 

Q Did you ever talk to McDougal again about 
die resignation ar die /roues: of die governor to 
resign? 

A I did not. 

MR. MAYS: Please. 

MR. GICALE I’m sorry. Do you want to go 
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m BY-MR. GICALE 

21 Qhs a member cf the bank board, did you nave 

01 any responsibility frrr savings and loans? 

|4) A No. N. 

Q So you would nothave had am 

/ for Madison Savings and Loan. 

A No.'s*-*. V 

[81 Q Madison Cktaranry. I'm Sorry. 

[9) A Whatever. Ariyvof that stuff. 

[101 Q You did not have Oversight responsibility 

[til for that bank. \ \ 

[ 12 ] Correa? \ \ 

( 131 A I do want to say that Mr. Mays is right. 

[14] Tm really not sure what board I’ve forgotten. But 1 
[151 do know it concerned savings and loan. I do not 
think | | 

(161 it was the scarifies board or what have you. 

[171 I don't know. j j 

(181 Q But the point is that Mr J McDougal earned 

119) ycu to resign your position to move tot some otner 
201 position which would allow you to make a aecsion on 
21 1 his p referre d stock offering. / I 

221 Is that correct? / I 

Page 65 I 

[l) A Yes, savritaPs right. 

2! QfrWere you on Pie park beared: oze pore ji 

0] Ume w hen M'fr -^u?'^ ■-» " 1 '1 ■ ■"■t’-T"*' and Trust, 

|4| which was the Bank cf Kingston, I beiieve 7 
[51 


A Yes, sir. I was on the bank board at the 


1 61 time that they bought the Kingston Bank. 

[7] Q Were you aware cf a cease and desist oner 

[81 on dial bank, the Bank cf Kingston, that the Feaeral 
[9] Home Loan Bank Board had with ova bank? 

A Yes, sir, I was. 

Q Were you involved in that at all? 

A No, not really. The bank commissioner is 
the one that issued that order. 

Q The state bank commissioner 7 
A Ye, sir. \ \ 

Q Who was that a:\the time? 

A MaHin larkso n. And I say Mariin Jackson. 

[18] I beiieve that's who it was. \ 

[191 Q Do you recall why a cease-and-desist oner 

[201 war issued on that bank? 


-GUI. 


A Ye s, «_ 


Q What were Qie reasons? 
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[lj A They wore loaning too much money, mainly to 

21 politicians, without collateral. 

01 They were loaning money from out of the 
[4| territory of the bank. 

[51 Q Do vou recall which politicians they were 

( 6 ) lading the money to without coll a t er al 7 
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MEMORANDUM 


TO: Governor Bill Clinton 


McOougaUClirvton 

98 


FROM: Jim McOougal 

Kathy called yesterday to asfc for my recommendations for two pecole 
to fill the vacancies on the State Savings and Loan Board. 

For the industry position from the 2nd Congressional Oistrict, l 
recommend John Latham, who is chairman of the board of Madison 
Guaranty Savings and Loan Association. Mr. Latham is a CPA and a 
licensed attorney. He is a major contributor to jfyour campaign. His 
board /^f directors is 50* Black, giving his institution the largest 
minority representation of any financial institution in the state. 

For the consumer position from the 4th Congressional Oistrict, l 
recommend Dr. Jerry Kendall of Camden. Or. Kendall is a popular 
figure at Camden. His wife, Nancy from Magnolia, is widely and 
favorably Know. Their complete support of your administration is 
a certainty. 

Bill, we are down to only about 15 state chartered savings and 
loan institutions and l am about the only one around who has any 
interest in this board. 


JRM/ss 


1 W<5 0000759 l 


000102 ^ 
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CLINTON APPOINTMENTS 
Page Tvo 
March *, 198: 

£ THE L VRICKT , Magno.ia--st.iii Board of I j s .u i r : _ 3 g '•“ . 

Wright replaces lea B . Thomas, Pine 3 1 u : £ , who resigned, 

Wclghc's c eVbr e ; t ? - r a i — . ';nui r< — Ui-^ — 1 3- 

D ® NNA PITTMAN K INNA IRQ , Magno 1 i a --Acka os as Scace Plane 
Board. Klnc^ aird replaces Dick Ende cli n. Convav. who resign ed. 

Ki nna 1 r d ' s'^teca expires June 30 , 1 9 8 5 . 

RAJJPH WILSON, JR,, Osceola — Nacuical Heritage Commission.' — 
Wilson replaces Ray Fltzhugh, Augusta,; whose term expired. 
Wilson's term expires January L4, 1994. 

~j JOITn LATHAM, Little Rock — Savings and Loan Association * 

Board. Latham replaces Ike Carter, Benton, who resigned. , 


Latham's term exoires January 14, 1987. 

„ ^Tc- 

. „U — ^ DR. JERRY KENDALL, Camden — Savings and Loan Association 

Board. Xe^va-aTI rep lace s George McClure , Jr., Malvern , vhoTe^ 
term expired. Kendall's term expires January l 4 , 1990. 

Governor Clinton also announced the following 
reappointments : 

GEORGE STEEL, JR., Nashville-- Judicial Ethics Committee. 
Steel’s mew term expires December 21, 1988. \\ 

LINN LOWE, Texarkana--Red River Commission. Lowe’s' n'hw 


term expires January 14 , 1993. 

PLATT, Ca md e n- - A r k an s a s Waterways Commission. 
Platt's new term expires January 14 , 1992. 

i if J 


\ 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


THURSDAY, JANUARY 25, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

The Committee met at 10 a.m., in room 216 of the Hart Senate 
Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING STATEMENT OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. The Committee will come to order. 

Today the Committee will hear from Beverly Bassett Schaffer, 
the former Arkansas Securities Commissioner, who was in charge 
of regulating the Madison Guaranty S&L from 1985 until 1989 
when Madison was taken over by the Federal Savings & Loan In- 
surance Corporation. 

The Committee is now investigating the operations of Madison 
S&L, a failure of which cost the American Taxpayer $60 million. 
Madison was run by Mr. Jim McDougal, the Clintons’ Whitewater 
partner. 

As I said at Tuesday’s hearing, the Clintons and the McDougals 
were supposed to be 50/50 partners in Whitewater, but we now 
know that the McDougals put far more money into Whitewater 
than the Clintons. In fact, until mid- 1986 the McDougals put more 
than $158,000 into Whitewater, while the Clintons put in at most 
$35,000. 

The Committee is now investigating whether Governor Clinton 
provided any special benefit to Jim McDougal or Madison. Did Jim 
McDougal obtain improper influence with the Governor or his ad- 
ministration? 

This past Tuesday the Committee heard William Lyon, a former 
Arkansas Bank Regulator, testify that then-Governor Clinton, at 
Mr. McDougal’s request, asked Mr. Lyon to resign from the Arkan- 
sas Bank Board. Mr. Lyon testified that he was asked to resign 
after he refused to become Mr. McDougal’s puppet on the State 
S&L Board, and particularly to approve Madison’s issuance of pre- 
ferred stock 

Today the Committee will examine Ms. Schaffer’s oversight of 
Jim McDougal’s Madison S&L. We now know from the Rose Law 

( 603 ) 


604 


Firm billing records recently discovered under rather unusual cir- 
cumstances in the Book Room of the President and Mrs. Clinton’s 
residence at the White House, that Mrs. Clinton while a lawyer at 
the Rose Law Firm directly communicated with Ms. Schaffer on be- 
half of Madison. 

The Committee will look into why Mr. McDougal was allowed to 
run the Madison S&L into the ground at a cost of $60 million to 
the taxpayers. 

These are some of the issues that the Committee will address 
today. 

Before turning to Senator Sarbanes for any comments he would 
like to make, I am going to ask our three witnesses to stand for 
the purposes of taking the oath. 

[Do you swear or affirm that the testimony you are about to give 
is the truth, the whole truth, and nothing but the truth, so help 
you, God?] 

Ms. Schaffer. I do. 

Mr. Brady. I do. 

Mr. Handley. I do. 

The Chairman. Thank you. 

After Senator Sarbanes or his colleagues make their remarks, I 
will then extend to Ms. Schaffer, Mr. Brady, and Mr. Handley the 
opportunity of making any remarks or any statement that they 
would like to give to the Committee. 

Senator Sarbanes. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Mr. Chairman, in view of the report that was 
submitted earlier this week with respect to the projected work 
timetable of this Committee, I would like to inquire of the Chair- 
man what work program he sees before us, for instance, for next 
week, the week after, and the following week? 

It is my strongly held view that this Committee ought to inten- 
sify its hearing schedule. We have met just 2 days this week and 
2 days last week. In 1987, the Iran-Contra Committee held 21 days 
of hearings between July 7th and August 6th, and, in fact, this 
Committee this summer held 13 days of hearings between July 
18th and August 10th. 

It seems to me, given Resolution 120 and the February 29th date 
contained therein, it is incumbent on this Committee to move very 
expeditiously in holding these hearings. 

Now, we could meet 4 or 5 days a week; we have done that be- 
fore, as we now move into this Arkansas phase. I have to say to 
the Chairman, we have had difficulty getting from the Majority 
staff any real work schedule. The deposition schedules are done 
about a week at a time. We have no laid-out deposition schedule, 
and we have no laid-out hearing schedule. Are there going to be 
hearings next week? 

The Chairman. I hope that we would have at least 3 days of 
hearings next week and the following 2 weeks. That would give us 
at least approximately 9 days of hearings. I think that is a very 
ambitious schedule, given the fact that many of the witnesses have 
not been interviewed. Some we may not even have an opportunity 
to interview. 
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That would probably encompass the work weeks of Tuesday, 
Wednesday, and Thursday, to help accommodate those Members 
who may have to go home over the weekend, et cetera. So I think 
it is an ambitious one, but we will attempt to get in, at least, 9 
hearing days over the next 3 weeks. 

Senator Sarbanes. Well, it would help in projecting the work 
schedule since apparently that is a plan in mind, if we knew who 
you intended to have in the hearings, and if there were some effort 
to work out a joint work program. I mean, do we know who is going 
to testify at these hearings at this point? 

The Chairman. Again, we’re trying to accommodate the various 
witnesses’ schedules, so while we do have some idea — and I believe 
we have begun the process of scheduling next week’s and the fol- 
lowing week’s witnesses and certainly the Majority with the Minor- 
ity Counsels will continue to work together. And I will ask them 
to do so. 

I am in the position to answer my colleague’s question only be- 
cause, prior to coming down this morning, I reviewed with our 
Chief Counsel and others our ability to conduct these hearings, and 
what witnesses we would be able to bring in, and what their inten- 
tion is. Now some of them we may not be able to get in on a par- 
ticular day, but it does look as if we can have 9 days of hearings 
in the course of the next 3 weeks. 

Senator Sarbanes. I think it is imperative, then, that there be 
a meeting between the Majority and the Minority to review the 
proposed hearing schedule: Who you plan to call; to review the dep- 
osition schedule; and to have some sense of what the lay of the 
land is. We ought to be able to do that and, if we are going to do 
our work properly, it seems to me incumbent upon us to do that. 

The Chairman. We have no problem doing that. I would suggest 
after today’s meeting we will do that, and that Counsels also can 
begin, and Associate Counsels, to lay out where we are going to at- 
tempt to go — recognizing that there always is the possibility that 
a witness, or a particular attorney at a particular time may ask for 
a certain accommodation. But it is the intent of the Chair at this 
point to move forward as expeditiously as possible and to have I 
think a rather ambitious work schedule. Given the fact that we 
cannot control all of the witnesses’ times and appearances, and 
that we have and will continue to attempt to recognize the needs 
of people; this is our intent and we are going to proceed that way. 

Senator Sarbanes. I think we should have that discussion on the 
ambitiousness of the work schedule, I would like to review that 
with the Chairman. Today is Thursday, do we know the witnesses 
for Tuesday’s hearing? 

The Chairman. I will attempt during a break at lunch to see how 
many of the witnesses we have contacted and what the precise 
schedule is for Tuesday. And if we can go further in terms of spell- 
ing out Wednesday and Thursday, we would be happy and we 
should work with the Minority in making that information avail- 
able. Certainly this is a matter of scheduling. There are some dif- 
ficulties, but we will certainly share these with the Minority. 

Ms. Schaffer, do you have a statement? 
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SWORN TESTIMONY OF BEVERLY BASSETT SCHAFFER, ESQ. 

FORMER COMMISSIONER 
ARKANSAS SECURITIES DEPARTMENT 

Ms. Schaffer. No. 

The Chairman. Mr. Brady. 

SWORN TESTIMONY OF WILLIAM B. BRADY 
FORMER ATTORNEY 
ARKANSAS SECURITIES DEPARTMENT 

Mr. Brady. No, Your Honor. 

The Chairman. Mr. Handley. 

SWORN TESTIMONY OF CHARLES F. HANDLEY 
ASSISTANT COMMISSIONER 
ARKANSAS SECURITIES DEPARTMENT 

Mr. Handley. No, sir. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Let me suggest you move the mikes a little closer. 

Ms. Schaffer, during the period of time you were the Arkansas 
Securities Commissioner in the mid-1980’s, you had responsibility 
to supervise savings and loans? 

Ms. Schaffer. Yes. 

Mr. Chertoff. One of those was the Madison Guaranty Savings 
& Loan? 

Ms. Schaffer. Yes. 

Mr. Chertoff. You were familiar with the fact that the Gov- 
ernor, Mr. Clinton, had a relationship with Mr. McDougal? 

Ms. Schaffer. Well to the extent that I knew what their rela- 
tionship was, what I thought was that they were personal friends — 
a friendship from politics, and a personal friendship of a nature 
like he had with many other people in the State; a political sup- 
porter, and that’s about all I — I mean, that is all that I knew about 
Jim McDougal’s relationship with Bill Clinton. 

Mr. Chertoff. What was the basis of your knowledge about this 
relationship? 

Ms. Schaffer. The basis? 

Mr. Chertoff. Yes. Did the Governor talk to you about it? 

Ms. Schaffer. No, he didn’t — he never talked to me about Jim 
McDougal. 

Mr. Chertoff. Who talked to you about it? 

Ms. Schaffer. Nobody had to talk to me about it. I think 

Mr. Chertoff. How 

Ms. Schaffer. Well, if you were paying attention, you could 
have determined that Jim McDougal and Bill Clinton were per- 
sonal friends. I think my husband told me that from politics over 
the years. I was aware that Jim McDougal told other people that 
they were friends. I was aware that he told people in the Securities 
Department before I ever got there that they were friends. Just by 
listening. 

Mr. Chertoff. Did you believe they were friends? 

Ms. Schaffer. My impression was that Jim McDougal exagger- 
ated his relationship with Bill Clinton; that he exaggerated what 
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the relationship was, and may have talked about the relationship 
in ways that I don’t necessarily know that Bill Clinton would agree 
with. 

Mr. Chertoff. Did you 

Ms. Schaffer. My impression was that he bragged about it, and 
that he wasn’t necessarily to be believed as to what the relation- 
ship really was. 

Mr. Chertoff. Did you believe they were friends? 

Ms. Schaffer. I believed they were friends. 

Mr. CHERTOFF. Did you believe the Governor took a special inter- 
est in what happened to Mr. McDougal? 

Ms. Schaffer. No. 

Mr. CHERTOFF. Did you know that Mrs. Clinton represented Mr. 
McDougal, or the bank, the savings and loan, with respect to a 
matter that came before you as Commissioner? 

Ms. Schaffer. Yes. 

Mr. Chertoff. You knew that because Mrs. Clinton called you 
on that? 

Ms. Schaffer. Yes. 

Mr. Chertoff. Now, I want to be quite clear on this. You did not 
have a belief or an understanding that the Governor had any par- 
ticular interest in what happened to Mr. McDougal? 

Ms. Schaffer. A particular interest? 

Mr. Chertoff. Yes. Was it a matter of interest to him — to the 
Governor — what happened to Mr. McDougal and his bank? 

Ms. Schaffer. No, I don’t know that it was of a particular inter- 
est. I think Bill Clinton was probably interested in a lot of people 
who had business before our department. I don’t think — at the time 
I’m sure I didn’t think of Mr. McDougal as some special individual; 
as far as Bill Clinton having an extraordinary interest in him, no. 

Mr. Chertoff. Do you remember when in June 1986 it became 
apparent the Federal regulators wanted to have Mr. McDougal re- 
moved from his position of authority at the savings and loan? 

Ms. Schaffer. Yes, I do. 

Mr. Chertoff. Do you remember, in fact, you went to a meeting 
of the Federal Home Loan Bank Board in Dallas in July 1986, for 
the purpose of discussing the fact that Mr. McDougal would have 
to be removed? 

Ms. Schaffer. Yes, I did. 

Mr. Chertoff. You knew about that in advance? 

Ms. Schaffer. Yes, I did. 

Mr. Chertoff. Did you feel a need to let Mr. Clinton know about 
the fact that Mr. McDougal was going to be removed before that 
meeting took place? 

Ms. Schaffer. Well, I don’t know that Mr. Clinton was told that 
Mr. McDougal would be removed from the savings and loan. I 

Mr. Chertoff. Did you try — Finish your answer. 

Ms. Schaffer. I don’t know that Mr. Clinton was told. I 

Mr. Chertoff. Did you try to tell him? 

Ms. Schaffer. I did not tell Bill Clinton. I had a conversation 
with Sam Bratton. 

Mr. Chertoff. Who is Sam Bratton? 

Ms. Schaffer. Sam Bratton was the liaison between the Gov- 
ernor’s office and the Arkansas Securities Department. He was the 
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person in the Governor’s office to whom we reported regularly on 
matters, you know, that the department had jurisdiction over. He 
was our liaison. He is the person that I talked to and told when 
we closed our other savings and loans in 1985. He is the person, 
if I had a problem that needed to be discussed, I was to talk to. 

Mr. Chertoff. He was your contact with the Governor, right? 

Ms. Schaffer. Right. 

Mr. Chertoff. Mr. Bratton, Sam Bratton? 

Ms. Schaffer. That’s right. 

Mr. CHERTOFF. You talked to him over the time you were Com- 
missioner about Madison Savings & Loan; right? 

Ms. Schaffer. And all of the other savings and loans that we 
had jurisdictions over. 

Mr. CHERTOFF. You talked to Sam Bratton shortly before the 
meeting at which Mr. McDougal was removed? 

Ms. Schaffer. Right. 

Mr. Chertoff. You told him there was going to be a meeting? 

Ms. Schaffer. Right. 

Mr. Chertoff. You told him that Mr. McDougal was in trouble? 

Ms. Schaffer. What I told him was — I told Sam essentially the 
same thing — gave him the same notice I gave the year before on 
another savings and loan that we closed. Which is that it appeared 
to me that this savings and loan was not going to survive. 

Mr. CHERTOFF. Why did you tell Mr. Bratton about the fact that 
Mr. McDougal was going to be removed from the savings and loan? 

Ms. Schaffer. Well, I don’t know that I told him that. I wrote — 
my communication with Sam was this savings and loan is in trou- 
ble. This savings and loan, as far as I’m concerned, is going to need 
to be closed. 

Mr. Chertoff. Why did you tell him that? 

Ms. Schaffer. For the same reason I told him the year before 
about Guaranty Savings & Loan in Harrison, Arkansas, because I 
wanted them to know that a savings and loan in the State might 
well be getting ready to be closed and what could happen, the 
results 

Mr. Chertoff. Ms. Schaffer 

Ms. Schaffer. Let me finish — and I was also concerned, I had 
had press calls. 

Mr. Chertoff. Press calls? 

Ms. Schaffer. Yes, I had. You know, Arkansas is a small State 
and it doesn’t take long for information to get around. 

Mr. Chertoff. So why did you call 

Ms. Schaffer. I 

Mr. Chertoff. Why did you want the Governor to know that 
Madison Guaranty Savings & Loan was in trouble, and that 

Ms. Schaffer. May I finish? 

Mr. Chertoff. — there was going to be a meeting about it? 

Ms. Schaffer. May I finish? 

Because I had had press calls that week asking me if Madison 
Guaranty was going to be closed; that they had heard Madison 
Guaranty may be closed. The word was starting to get out that 
Madison was in trouble. 

Mr. Chertoff. That would explain why you would call the press 
office, but why would you call the Governor’s office? 
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Ms. Schaffer. I didn’t call the press office. The press office? 
What press office? 

Mr. CHERTOFF. Why did you contact Mr. Bratton to have him no- 
tify the Governor? 

Ms. Schaffer. I’m trying to finish. OK? 

Press calls — the press calling me and asking me, “Is Madison 
Guaranty going to be closed; we heard it?” They were down in the 
lobby of Madison Guaranty. 

My concern with them finding out some other way, like the press 
calling the Governor’s office, was I didn’t want them to hear about 
it that way. I did not. And I was concerned that Mr. McDougal was 
getting word from those same press people, or other people, that 
something was afoot, or something may be fixing to happen, that 
they were panicking. 

I really wanted to convey to Sam that this was very serious and 
that they should not have anything to do with Jim McDougal. 

Mr. Chertoff. So you wanted to warn him off having anything 
to do with Jim McDougal? 

Ms. Schaffer. That’s right. 

Mr. CHERTOFF. Had you warned him about Jim McDougal pre- 
viously? The Governor? 

Ms. Schaffer. My impression was that Jim McDougal was the 
kind of person who would call up the Governor’s office and very 
likely or very possibly go over there and try to involve the Gov- 
ernor’s office — it could happen — in what was happening to his sav- 
ings and loan, or what might — I didn’t want him to have anything 
to do with him. 

Mr. Chertoff. Isn’t it a fact that the reason you contacted Mr. 
Bratton was because you wanted to have a discussion with Mr. 
Bratton and the Governor about Madison Guaranty’s trouble be- 
cause you knew about the Governor’s relationship with McDougal? 

Ms. Schaffer. I did know about the Governor’s relationship, yes; 
that’s why. And what I wanted to say to him was: This is not some- 
thing anybody ought to talk about. This is not something you ought 
to have anything to do with. This is — you know, stay out of it. Lock 
the doors. 

Mr. Chertoff. You wrote a note to Mr. Bratton? 

Ms. Schaffer. Yes, I did. 

Mr. Chertoff. When did you see the note for the first time since 
1986? 

Ms. Schaffer. Oh, probably sometime in the fall of last year. 

Mr. Chertoff. In the fall of last year? 

Ms. Schaffer. Yes. 

Mr. Chertoff. Who showed you the note? 

Ms. Schaffer. The Independent Counsel. 

Mr. Chertoff. All right. Let’s put the note up. It is No. CCBW 
884. I guess this is your handwriting; right? 

Ms. Schaffer. It is. 

Mr. Chertoff. It is to “Sam”; that’s Sam Bratton; right? 

Ms. Schaffer. That’s right. 

Mr. Chertoff. The note reads as follows: “Madison Guaranty is 
in pretty serious trouble. Because of Bill’s relationship w/[ith] 
McDougal, we probably ought to talk about it. The meeting re- 
ferred to in the attached letter has been moved up to July 11, 1986 
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and the FHLBB” — that is the Federal Home Loan Bank Board, is 
that right? 

Ms. Schaffer. Right. 

Mr. Chertoff. — “has asked me to be at the meeting. Please 
note that while all of the FHLBB restrictions in the letter are seri- 
ous, numbers 5 & 6 effectively put Madison out of business. Thank 
you for your support, BB.” And “BB” is you; right? 

Ms. Schaffer. Yes. 

Mr. Chertoff. And is there a mention of the word “press” in the 
note? 

Ms. Schaffer. No. 

Mr. Chertoff. You attached a letter to this; right? 

Ms. Schaffer. Right. 

Mr. Chertoff. I’m going to ask that you look at CCBW 885, 886, 
and 887. For your information, these are a production of documents 
from Betsey Wright that we received a couple of days ago. 

This is a letter addressed to the Board of Directors of the Madi- 
son Guaranty Savings & Loan on June 19th concerning an exam- 
ination being conducted of its operations. Is that the letter you at- 
tached to this note to Sam? 

Ms. Schaffer. I believe so. 

Mr. Chertoff. You didn’t attach any press clippings, did you? 

Ms. Schaffer. Press clippings? There were no press clippings. I 
mean, the rumor — there was nothing but rumor at this point. The 
press would call our office asking about the rumor, which indicated 
to me that the information was starting to leak out. 

Mr. Chertoff. Now, you wanted to have a conversation with the 
Governor and Sam Bratton about what was coming up with Madi- 
son; right? 

Ms. Schaffer. No. No, I did not want to have a conversation 
with the Governor. 

Mr. Chertoff. It says, “We probably ought to talk about it.” 

Ms. Schaffer. “We,” Sam Bratton and I. 

Mr. Chertoff. You didn’t want to talk to the Governor? 

Ms. Schaffer. No, I didn’t need to talk to the Governor. 

Mr. Chertoff. So you wanted to talk to Sam Bratton before you 
went to the meeting; right? 

Ms. Schaffer. Well, I wanted to talk to Sam Bratton to tell him 
what was coming. Not necessarily before the meeting. I mean, I 
wasn’t thinking the meeting is something that — that didn’t set the 
timetable. 

Mr. Chertoff. Is there any reason you couldn’t simply have 
written a note to Sam saying Madison Guaranty is going to be 
closed. There are rumors about it. We just want to let you know 
that is going to happen? 

Ms. Schaffer. I guess I could have said that. I didn’t. 

Mr. Chertoff. Why did you put in here, “Because of Bill’s rela- 
tionship with McDougal, we probably ought to talk about it”? 

Ms. Schaffer. I just explained that, I think. Because of their re- 
lationship, and because of Mr. McDougal’s history of bragging 
about his relationship with Bill Clinton, because of his having told 
people over the years that he was friends with Bill Clinton, you 
know, bragging about that relationship, I was concerned that he 
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might try to involve the Governor’s office and I didn’t think they 
should have anything to do with it. 

Mr. Chertoff. You didn’t say in the note because McDougal 
brags about his relationship with the Governor. You said, “Because 
of Bill’s relationship with McDougal.” Was that true? Did you be- 
lieve there was a relationship between the Governor and Mr. Jim 
McDougal? 

Ms. Schaffer. I believed they were friends. I believed that Jim 
McDougal abused his relationship with Bill Clinton and might 
again. 

Mr. Chertoff. He abused it in order to get influence? Is that 
what you are saying? 

Ms. Schaffer. Well, he didn’t get any, but he certainly tried. 

Mr. CHERTOFF. Didn’t he have something to say about the ap- 
pointments to the Arkansas Savings & Loan Board? 

Ms. Schaffer. Yes, he did. 

Mr. Chertoff. In fact, wasn’t he the person that Bill Clinton 
looked to to make recommendations on that? 

Ms. Schaffer. I don’t know. 

Mr. CHERTOFF. It was during your period of time; right? 

Ms. Schaffer. Bill Clinton didn’t talk to me about it, so I don’t 
know. 

Mr. Chertoff. But he did talk to Jim McDougal about it? 

Ms. Schaffer. Well, I don’t know that for a fact. I’ve read that. 

Mr. Chertoff. There have been documents the Committee has 
seen that say, “Bank Board, ask Jim McDougal” 

Ms. Schaffer. I haven’t seen those. 

Mr. CHERTOFF. All right. The Committee has seen them — but 
let’s get back to this. You send this note, and you also sent along 
with it the letter that went to Madison Guaranty Savings & Loan 
from the Federal Home Loan Bank Board. Now you got a copy of 
this as Securities Commissioner? 

Ms. Schaffer. I did. 

Mr. Chertoff. And was it confidential? 

Ms. Schaffer. It’s not something that should go to the press, or 
just a member of the public in general. 

Mr. Chertoff. You sent it on up to the Governor; right? 

Ms. Schaffer. Yes, I did. 

Mr. Chertoff. Now you make specific reference to 5 and 6, 
“Which could put Madison out of business.” Those are on page 2 
and page 3 of this letter; right? Number 5 and number 6? 

Ms. Schaffer. Right. 

Mr. CHERTOFF. Number 6 is a restriction, a proposed restriction 
that would prevent the savings and loan from doing business, any 
new business with a number of entities which are listed on the last 
page of the letter; right? 

Ms. Schaffer. Right. 

Mr. Chertoff. One of those is Castle Sewer & Water Company; 
correct? 

Ms. Schaffer. Right. 

Mr. CHERTOFF. One of those is Industrial Development Company 
of Little Rock, IDC, a name that we have heard recently. Did you 
know that Mrs. Clinton was representing or doing work for Madi- 
son Guaranty Savings & Loan with respect to IDC? 
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Ms. Schaffer. No. 

Mr. Chertoff. But you did know she was representing Madison 
Guaranty Savings & Loan with respect to preferred stock; right? 

Ms. Schaffer. Well, a year-and-a-half earlier, a year earlier. I 
did not know in 1986 that the Rose Law Firm was doing anything 
for them. 

Mr. Chertoff. You knew that because you had had a conversa- 
tion in which she had called you; right? 

Ms. Schaffer. Yes. 

Mr. Chertoff. Now, the purpose of her calling you was what, 
back in 1985? 

Ms. Schaffer. I don't know the purpose. I can tell you what hap- 
pened in the call. 

Mr. Chertoff. What did she say to you? 

Ms. Schaffer. You'll have to ask her for the purpose. 

Mr. Chertoff. What did she say to you in that call? 

Ms. Schaffer. She called and said that — well, let me be careful 
about that because I can't remember exactly what was said. I'll be 
happy to tell you what I think happened in the conversation, what 
I remember happening, and I just want you to keep in mind I can’t 
remember word for word. 

What I recall from the conversation is this: That she introduced 
herself, said she was representing Madison Guaranty Savings & 
Loan; that they had a proposal that was — either had been sent to 
us, or was going to be sent to us — I thought she said it had been 
sent to us. 

Mr. Chertoff. But you know now it wasn't sent until the next 
day; right? 

Ms. SCHAFFER. I don't know. I have heard or I have read that 
she — her billing records show that she called on the 29th of April, 
but I 

Mr. Chertoff. And the letter was dated the 30th of April. 

Ms. Schaffer. That's correct, but I remember — I mean, I don't 
remember it being before the letter came. That's my memory. I 
don't know — her billing records show the 29th. That's not my mem- 
ory. My memory was that the call was after we had the letter. 

In any event, she called and said that they had a proposal, and 
what it was about; and I said I’m familiar with that; I’ve already 
looked at that. You know, I agree with the — basically I have no 
problem with that position, and you will be getting a letter soon 
to that effect, or something 

Mr. Chertoff. Do you mean to tell me that in the conversation 
you had with her you told her you were familiar with the proposal, 
she discussed it with you, and you told her you agreed with her po- 
sition? 

Ms. Schaffer. Well 

Mr. Chertoff. That's what you just said. 

Ms. Schaffer. I'm paraphrasing. I'm saying 

Mr. Chertoff. In substance, I don't mean the exact words. This 
is very important because, frankly, we have heard other statements 
from the other participant in the conversation about this. 

So your testimony now, it's abundantly clear, in substance is that 
she called you on this day, which is whatever is on the billing 
records 
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Ms. Schaffer. No, I don’t know that it’s whatever — I don’t know. 

Mr. CHERTOFF. OK. She called you on “a” day. 

Ms. Schaffer. OK. 

Mr. CHERTOFF. You remember one call. She told you about this 
proposal. You told her you were familiar with it, and you told her 
you were going to agree with her and the letter would be coming. 

Ms. SCHAFFER. I didn’t tell her I was familiar with their— “the” 
proposal. I said, I’m familiar with the issue. 

Mr. CHERTOFF. And you 

Ms. Schaffer. Familiar with the issue, which I thought was 
very simple, very basic, very straightforward; and the reason why 
I can remember that we didn’t discuss — the details, or the sub- 
stance — the merits of the proposal is because I remember saying 
something very brief like, yeah, I’m familiar with that issue. 

Mr. CHERTOFF. So you 

Ms. Schaffer. I remember distinctly that in my mind I had al- 
ready thought of that, looked at that; that it wasn’t something new 
to me at all. 

Mr. CHERTOFF. So you told her, as you just said a moment ago 
in your testimony, that you agreed with her position. Right? 

Ms. Schaffer. Well I think — I think what I said 

Mr. CHERTOFF. Don’t 

Ms. Schaffer. — I think what I said was — I may have said, I 
agree with you. I think in substance I said, basically I agree with 
the position — I mean, that preferred stock can be issued pursuant 
to the Business Corporation Code. 

Mr. CHERTOFF. You told her that a letter would be coming, as 
you just indicated a moment ago? 

Ms. Schaffer. Well, I can’t — I mean, the best I can do 

Mr. CHERTOFF. Right. 

Ms. Schaffer. — the best I can do is say that I really believe 
that I said something to the effect of, I don’t think that’s a particu- 
larly difficult issue. I have looked at that. You ought to be getting 
a letter. We’ll try to do something as soon as I can get to it. 

Mr. Chertoff. Now just for the record so you understand, and 
you remember only one call, right? 

Ms. Schaffer. Right. 

Mr. Chertoff. In fairness I should say there was only one call 
listed on her billing records which we just discovered in the last 2 
weeks. What is interesting about that, and which may interest you, 
Mr. Brady, is that the telephone call that occurred and which you 
have just described to us occurred before the Rose Law Firm sent 
the letter out. 

Now, I want to switch back to 1986, a year later. You give Sam 
Bratton, the liaison with the Governor, this note about Madison 
Guaranty. You say you probably ought to talk about it because of 
Bill’s relationship with McDougal. Then you send the letter listing 
the troubled transactions, one of which is IDC. 

Did you know that within less than 2 weeks after you sent that 
note to the Governor through Mr. Bratton with that letter, that 
less than 2 weeks later Mrs. Clinton sent a letter back to the Madi- 
son Guaranty Savings & Loan saying that they wanted to termi- 
nate the relationship representing them? 

Ms. SCHAFFER. I’ve read that in the newspaper. 
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Mr. Chertoff. I’ll put it up. It is RLF2 3062-3063. 

Senator Sarbanes. Mr. Chairman, could I make an inquiry here? 
I take it what Ms. Schaffer said is she didn't know. To the extent 
you know it now, it is because you might have read about it in the 
paper? Is that right? 

Ms. Schaffer. Right. 

Senator Sarbanes. Well, I think it is very important that we be 
clear here and get out of this witness what she knew. 

Mr. CHERTOFF. Did you know about this at the time? 

Ms. Schaffer. No. 

Mr. Chertoff. Did you know about any other steps that were 
taken by the Governor — well, let me withdraw the question. 

Am I correct in saying basically that the reason you wanted to 
let the Governor know through Sam Bratton about what was going 
to happen with respect to Madison Guaranty Savings & Loan was 
to help him protect himself from McDougal? 

Ms. Schaffer. I can’t let you — I do not think that I told Sam 
Bratton what was going to happen to Jim McDougal. I think what 
my note says is that it looks — that I believe that they needed to 
be closed. 

Mr. Chertoff. I think what it says is, “. . . is in pretty serious 
trouble. Because of Bill’s” 

Ms. Schaffer. Well, absolutely. 

Mr. Chertoff. — “relationship with McDougal, we probably 
ought to talk about it.” Was the purpose of letting Sam Bratton 
and the Governor know about this to let them know so they could 
protect themselves with respect to McDougal? 

Ms. Schaffer. Yes. 

Mr. Chertoff. So they could distance themselves from Mr. 
McDougal? 

Ms. Schaffer. Or do whatever they wanted to do with respect 
to Jim McDougal. 

Mr. Chertoff. You would agree with me that one way to dis- 
tance yourself from McDougal is to return your retainer and say 
you’re not going to represent them anymore; right? 

Ms. Schaffer. That’s Hillary Clinton. That’s not Bill Clinton. 

Mr. Chertoff. Do you know whether there were any discussions 
in the Governor’s office at that point in time about whether the 
Governor was holding Whitewater stock with McDougal? 

Ms. Schaffer. I have no idea if there were discussions in the 
Governor’s office. I never was told about Whitewater Development 
Company. I had no idea that Bill Clinton had a business relation- 
ship with Jim McDougal. 

Mr. Chertoff. Well let me see, just to make sure we know 
whether you have any familiarity with it. I want to put up CCBW 
888, and it is another Betsey Wright document. It is a slip of paper 
that says: “State of Arkansas, Office of the Governor.” It says: “To: 
Gov” and there’s a little checkmark; from “BW,” Betsey Wright. It’s 
dated July 14th. “White Water stock [McDougal’s company] — Do 
you still have? [Pursuant to Jim’s current problems.] If so, I’m wor- 
ried about it.” And then there is, in other handwriting, scrawled, 
“No — Don’t have any more.” Then there’s a “B.” I take it you’re not 
that “B”? 

Ms. Schaffer. That “B” is Bill. 
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Mr. Chertoff. So that’s Bill Clinton’s handwriting? 

Ms. Schaffer. Yes. 

Mr. Chertoff. So you can help us with this document to the ex- 
tent of letting us know that when Betsey Wright on July 14th 
writes, “White Water stock [McDougal’s company]— Do you still 
have? [Pursuant to Jim’s current problems.] If so, I’m worried 
about it.” That the person who responds, “No — Don’t have any 
more,” was Bill Clinton. Right? Because that is his handwriting? 

Ms. Schaffer. Right. 

Mr. Chertoff. I want to go back to the issue of Mr. McDougal 
a little bit more because something you said intrigued me. You said 
that Mr. McDougal was someone that you viewed as — you under- 
stood that he had some kind of a friendship and a relationship with 
Governor Clinton? Correct? 

Ms. Schaffer. Yes. 

Mr. Chertoff. You understood that he was, shall we say, had 
problems or was a questionable type of character even before the 
middle of the summer of 1986 when the Federal regulators decided 
to kick him out of the bank? Correct? 

Ms. Schaffer. I’m not sure what the question to me is. 

Mr. Chertoff. Well, did you know that he was a kind of a shady 
character, to use a kind of a common term, even before you heard 
from the Federal regulators in the middle of 1986 that they wanted 
him out of the bank? 

Ms. Schaffer. Are you asking my personal opinion of McDougal? 
Or my professional 

Mr. Chertoff. I am asking what your knowledge was as of 1985 
when you got a request from the First Lady on behalf of Madison 
Guaranty Savings & Loan. Did you know that Jim McDougal was 
a guy who had done things in the past that were illegal? 

Ms. Schaffer. No. I don’t know Jim McDougal. I didn’t know 
Jim McDougal. I didn’t have the benefit of 4 years of knowledge 
that I have today about Jim McDougal in 1985. 

Mr. Chertoff. In 1984, you represented Madison Guaranty Sav- 
ings & Loan; right? 

Ms. Schaffer. I did not represent Madison Guaranty Savings & 
Loan. The law firm in which I was an associate represented Madi- 
son Guaranty Savings & Loan. 

Mr. Chertoff. Jim Guy Tucker, the current Governor, was one 
of the partners working on that? 

Ms. Schaffer. That’s correct. 

Mr. Chertoff. You prepared a memo for him regarding Campo- 
bello Island Estates? 

Ms. Schaffer. I did. 

Mr. Chertoff. I want to make sure you have it. It is dated 
March 14, 1984. Are you familiar with the memo? 

Ms. Schaffer. Well, no, I’m not. As you know, Mr. Chertoff, I 
have not been deposed by the Committee, so, of course, I don’t have 
this document or any other documents. Everybody else has seen it 
but me I think in the last 4 years, but the Independent Counsel 
has shown it to me. 

The Chairman. We will give you the memo. One moment. 

Mr. Chertoff. In fact what I would like to suggest, Mr. Chair- 
man, is that we could maybe pause for a moment 
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The Chairman. Absolutely. 

Mr. Chertoff. — and give the witness an opportunity to read the 
memo, because I gather you have not actually had an opportunity 
to read it in recent years. 

Ms. Schaffer. No, not in 10 years I think, or 12. 

Mr. Chertoff. But you did write it? 

Ms. Schaffer. Yes, I did. 

Senator Sarbanes. Well, the way it works around here, Ms. 
Schaffer, I think you had better read it first before you agree that 
you wrote it, just so we can be sure. OK? 

The Chairman. Senator Sarbanes, I don’t think that was nec- 
essary. We have given this to Ms. Schaffer, and we have asked her 
to take her time and to review it to ascertain whether this is the 
case. Have you had an opportunity, Ms. Schaffer, to 

Ms. Schaffer. Some of it is hard for me to read, but I can get 
the gist of it. 

The Chairman. OK. 

Mr. Chertoff. We can start the clock again. Do you agree you 
wrote the memo? 

Ms. Schaffer. Yes. 

Mr. Chertoff. Would you agree with me that the gist of the 
memorandum is that with respect to Campobello Island Estates, 
which was one of the real estate properties in which Madison 
Guaranty through Madison Financial had invested, that there were 
legal problems with the sale of the land? 

Ms. Schaffer. That there might be. 

Mr. Chertoff. That was because he had not registered the land 
sales as he was supposed to; correct? 

Ms. Schaffer. That was my understanding. 

Mr. Chertoff. You also had the understanding that it wasn’t 
the first time he violated the Act because you, right in your memo 
at page 3, say that McDougal did not make a filing with respect 
to Maple Creek Farms or Gold Mine Springs; right? 

Ms. Schaffer. Well, I’m a little concerned about that sentence 
in that I don’t know that I had — that might have been an assump- 
tion. I think that there was an effort later to find out whether they 
were required to have filed. 

Mr. Chertoff. But in your state of mind as of 1984, you had an 
awareness that Mr. McDougal was in violation, was operating in 
violation of the law? 

Ms. Schaffer. Well, no. I think what this does is alert them to 
the fact that there may be a violation. It may be to advise Mr. 
Tucker that a filing may be required. If it hasn’t been made, then 
one should be made and they need to take the steps to deal with 
it. Here are the penalties. Here are the possible sanctions. 

Mr. Chertoff. Let me read you from the next-to-the-last para- 
graph on page 3. And I want to emphasize, this is something that 
you wrote in 1984, in March, which is about a year before you 
heard from Mrs. Clinton with respect to the desire of Madison to 
offer stock. It says: 

Although the likelihood of criminal sanctions being imposed against a developer 
appears to be relatively small, it has to be done. 

Mr. Chertoff. I’m sorry, 
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It has been done. Evidence that the developer willfully violated the Act would 
have to be fairly strong. The only concern I have on this point is the fact that 
McDougal did not make a filing with the OILSR on Maple Creek Farms or on Gold 
Mine Springs, and, to the best of my knowledge, there was no exemption available 
for those developments. This must be disclosed in the Statement of Record for Cam- 
pobello Island Estates. The failure to comply with the Act in connection with one 
or two previous land development projects is some evidence that the failure once 
again to comply with the Act was willful and not not just a negligent oversight. 

Would you agree with me that if there is a willful violation of the 
Act, it is not merely subject to civil penalty, it is a crime? Right? 
That's what the memo says, right? 

Ms. Schaffer. Yes. 

Mr. Chertoff. I want to end with your conclusion 

Ms. Schaffer. I think I need to add, however, that I don't 
have — I said, “to the best of my knowledge," which was extremely 
limited. That is the point. ‘To the best of my knowledge," what I 
was telling them was, you need to deal with this. “To the best of 
my knowledge,” which was almost none, “as to any other projects." 
That was strictly from a reading of the Act. I didn't know the de- 
tails of the other projects. 

Mr. Chertoff. In 1985 — I want to read you the end, and then 
I am going to ask you this question — whether in 1985 when you got 
indication from Mrs. Clinton that Jim McDougal wanted to issue 
stock in this very same savings and loan, I want to know if you 
had any information that changed this between the time you wrote 
this in 1984 and your understanding then 

Ms. Schaffer. I didn't even remember this 

Mr. Chertoff. — in 1985. 

Ms. Schaffer. — in 1985. 

Mr. Chertoff. You didn't remember? You didn't remember you 
had done work on McDougal's savings and loan a year earlier? 

Ms. Schaffer. I did not remember having done this memo- 
randum — 

Mr. Chertoff. Did you 

Ms. Schaffer. — a year earlier on — that's right. 

Mr. Chertoff. You didn't remember having done work on Mr. 
McDougal's sales of land for the savings and loan? 

Ms. Schaffer. I didn't even think about it, Mr. Chertoff. 

Mr. Chertoff. Here we are. I want to read you the last page, 
the last two paragraphs: 

Perhaps just as potentially devastating to the project is the possibility that upon 
discovering the failure of McDougal and Wade to make a filing and determining that 
they should have complied with the Act and did not, HUD would seek an injunction 
against them to force them to stop selling lots or making any improvements whatso- 
ever until they comply with the Act. . . . 

Then to go to the next paragraph, you go: 

These risks should be weighed against the benefit of moving forward now on the 
initial 93 lots without first complying with the Act. The obvious benefit of moving 
forward is that the sale of those lots will provide critical capital needed immediately 
to fund the start-up of the project and will hopefully generate more widespread in- 
terest in the project as well. On the other hand, the more interest there is in the 
project, the higher profile it will have, thereby increasing the likelihood that HUD, 
unfortunately 

And they’re the regulators, right? 

Ms. Schaffer. Yes. 

Mr. Chertoff. Then you say: 
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Will also be interested in the project. These, of course, are business risks which 
require business decisions. 

When you were a regulator, Campobello Island came up in the 
discussion of Jim McDougal’s bank; right? When you were at that 
Federal Home Loan Bank Board meeting; right? 

Ms. Schaffer. Right. 

Mr. Chertoff. Did you mention this? Did that bring this memo 
to mind? 

Ms. Schaffer. No, it did not. 

Mr. Chertoff. Let me leave you with one last question, or one 
last statement I want to put in for the record. 

You have given us a recollection as best you can of your con- 
versation with Mrs. Clinton which took place, you don’t know the 
date, but the records establish the day, concerning her representa- 
tion of Madison in connection with the issuance of the stock. You 
have described what she said to you. You have described what you 
said to her. 

I will tell you what she said in her interrogatory responses to the 
RTC that were dated — “In the Matter of Madison Guaranty Sav- 
ings & Loan Association.” I don’t know that I have the date on 
them, but it is at page — it is, sorry, the Order of February 4, 1994. 

She goes at page 41: 

I was not involved in any meetings with State regulators on these matters. I may 
have made one telephone call to the Arkansas Securities Department to find out to 
whom Mr. Massey should direct any inquiries regarding an S&L matter. I do not 
remember to whom I spoke. Insofar as I am aware, my name appears only three 
times in the many documents exchanged by Rose and the State regulators. 

I will also put in for the record another answer given by Mrs. 
Clinton in the same set of interrogatory responses. This has to do 
with her sending back that retainer to the Madison Savings & 
Loan within 2 weeks after you let the Governor know through Mr. 
Bratton — I’m not saying you knew he was going to do it — but with- 
in 2 weeks after you gave the Governor that information, that the 
regulators were going to be meeting about, among other things, 
IDC, she sends back the retainer. 

When she is asked about it, she says, and this is on page 38: 

When I wrote my July 17, 1986 memo to Herb Rule (. . .) and my July 14, 1986 
letter to Messrs. McDougal and Latham (. . .), I do not believe I had heard any- 
thing about a July 11, 1986 meeting in Dallas between FSLIC and Madison Guar- 
anty personnel. 

Yet, you will agree, having seen your own note to Sam Bratton, 
that you specifically indicated that there was going to be a July 11, 
1986 meeting between the regulators and the people at Madison 
Guaranty Savings & Loan because Madison Guaranty was in seri- 
ous trouble. That is in your note, right, which we just put up there, 
your note of July 2nd? 

Ms. Schaffer. The question is what? 

Mr. Chertoff. Am I correct that your note of July 2nd, within 
2 weeks before that retainer was sent back, does tell Sam Bratton 
to convey to the Governor that there was going to be a July 11th 
meeting between the regulators and Madison Guaranty Savings & 
Loan because the Bank was in serious trouble. Right? 

Ms. Schaffer. No. 

Mr. Chertoff. It doesn’t say that? 
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Ms. Schaffer. No, it does not say to “tell the Governor” any- 
thing. I don’t know — whatever they wanted to do with it after that 
was their business, but it doesn’t say, “tell Bill Jim’s in trouble.” 

Mr. Chertoff. Well, why don’t we put the note up on the Elmo. 
It says, “Madison” 

Ms. Schaffer. It says, “we should talk,” you and I should talk. 

Mr. Chertoff. It says: 

Because of Bill’s relationship with McDougal, we probably ought to talk about it. 
The meeting referred to in the attached letter has been moved up to July 11, 1986, 
and the FHLBB has asked me to be at the meeting. 

And then you attached to this note the 3-page letter, which I 
have shown you earlier, which actually sets forth the problems the 
FHLBB has with, among other things, IDC. Is that correct? 

Ms. Schaffer. My note clearly mentions the meeting in Dallas 
and attaches the letter. I just want to make sure I’m answering the 
question in that and not answering everything else you said. 

Mr. Chertoff. All right. So your note mentions the July 11th 
meeting and attaches the letter? 

Ms. Schaffer. Right. 

Mr. Chertoff. Thank you. 

The Chairman. OK. 

Ms. Schaffer. I would also — may I say something? 

The Chairman. Certainly. 

Ms. Schaffer. In this conversation with Mrs. Clinton, I have — 
I mean, I didn’t get to finish what happened in the conversation. 

She did ask me — that’s how come it was so brief. That is the rea- 
son it was brief, as I recall, because I didn’t give her an oppor- 
tunity to say much else when I said, "I’m familiar with that issue,” 
and really brushed it more or less aside. 

She said, “Who should we work with at the Department?” I re- 
ferred her to Charles Handley. I said, “He is the one who is work- 
ing on this. He is the one who knows all of this, all about it; work 
with Charles.” 

I don’t think that my recollection is inconsistent with that, at all. 

The Chairman. OK. Thank you. 

Senator Sarbanes. 

Senator Sarbanes. Ms. Schaffer, how long did this phone con- 
versation with Mrs. Clinton last? Do you recall? 

Ms. Schaffer. Five minutes. 

Senator Sarbanes. It was a short, brief conversation? 

Ms. Schaffer. Yes. 

Senator Sarbanes. Now the reason I ask you that question, and 
you’ve probably seen it, is the press is reporting it as an hour-long 
conversation. 

Ms. Schaffer. Right. 

Senator Sarbanes. The reason the press reports it as an hour- 
long conversation is because Mrs. Clinton on her timesheets indi- 
cated an hour. She indicated that hour not only for the telephone 
conversation with you, but for other matters as well. 

What has happened is that has been abstracted now in the re- 
port that she had an hour-long conversation with you, even though 
her own billing records show that, while she listed that conversa- 
tion, she listed other matters as well when she put the hour on her 
billing sheets. So I want to be very clear about it. Your conversa- 


620 


tion with her was a matter of minutes, you said; maybe as much 
as 5 minutes, at most? 

Ms. Schaffer. Yes. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Thank you, Senator Sarbanes. 

Good morning, Ms. Schaffer, Mr. Brady, Mr. Handley. 

We have gone back and forth over a period of some years, and 
questions have been asked in kind of rapid form. Let me ask a 
question that has not been asked yet. Ms. Schaffer, did anyone 
apply any pressure upon you to do any favor for or on behalf of the 
Madison Guaranty Savings & Loan or Mr. McDougal, ever? 

Ms. Schaffer. No. 

Mr. Ben-Veniste. Mr. Brady, do you feel that any pressure was 
put on you to do any favor, or to do anything untoward on behalf 
of Madison Guaranty Savings & Loan? 

Mr. Brady. Sir, I only dealt with them on this one issue that you 
already have my statement on. No, I do not — nobody ever at- 
tempted any pressure on me in regard to Madison. 

Mr. Ben-Veniste. Did you do anything improper or untoward? 

Mr. Brady. I do not believe I did. 

Mr. Ben-Veniste. And did Ms. Schaffer do anything improper or 
untoward, as far as you know? 

Mr. Brady. Well, I had suggested that the whole matter be re- 
ferred to the Attorney General for his opinion on the propriety of 
the issuance of the stock. I was not as sure of that as the Rose 
Firm attorneys would have been 

Mr. Ben-Veniste. We understand. 

Mr. Brady. — and she took their position, and she was more sure 
of it than I, but I can't say that was wrong; no. 

Mr. Ben-Veniste. And, Mr. Handley, did anyone put any pres- 
sure on you to do anything improper or untoward to favor Madison 
Guaranty Savings & Loan? 

Mr. Handley. No. 

Mr. Ben-Veniste. Did you or Mr. Brady or Ms. Schaffer do any- 
thing to favor Madison Guaranty Savings & Loan? 

Mr. Handley. No. 

Mr. Ben-Veniste. Now let's go back to this memorandum which 
has been marked CCBW 884 of July 2, 1986, Ms. Schaffer, your 
handwritten note to Mr. Bratton. Can we put that up, please? 

If I understand your testimony, you knew that Mr. McDougal 
had worked for Mr. Clinton; correct? 

Ms. Schaffer. I think my husband told me that — I didn’t know 
that. I think he told me sometime later that Jim McDougal had 
worked maybe in the Governor's office for Bill Clinton during his 
first term. 

Mr. Ben-Veniste. OK. You knew that there was some relation- 
ship between the two men? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. And you were also aware that Mr. McDougal 
had the reputation of throwing names around and of being some- 
thing of a braggart? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. Now if I understand your testimony here this 
morning, your concern was to advise Mr. Bratton about the cir- 
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cumstances and the condition of the Bank and what was likely to 
happen with respect to Madison Guaranty Savings & Loan, and 
that you were also concerned that Mr. McDougal might blindside 
somebody. 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. Indeed the Governor, or somebody in the Gov- 
ernor's office, with some request and you wanted them to be pre- 
pared for it? 

Ms. Schaffer. I wanted them to be prepared to stay out of it; 
to tell them to get lost. 

Mr. Ben-Veniste. And that is not an unusual occurrence in con- 
nection with the head of a regulatory agency dealing with the Chief 
Executive Officer? Would that be fair to say? 

Ms. Schaffer. No — I regularly — I think this is what is unfair 
about the characterization of me calling the Governor’s office and 
telling them, informing them as to the perilous condition of Madi- 
son Guaranty. I had done the same thing in 1985 with regard to 
two other savings and loans. In fact, I’d had several conversations 
in 1985 with Sam Bratton about the savings and loan we eventu- 
ally closed that year. The State had money in that savings and 
loan that was possibly not insured. We had several conversations. 

In addition, we were worried about press calls, that it may pro- 
voke a run on the savings and loan. Another savings and loan in 
Conway, Arkansas, that I wrote a lengthy memorandum, a 2- or 3- 
page typed memorandum to Sam Bratton about in 1985, and I’d 
like for somebody to get that. I don’t have it. I’ve asked the Securi- 
ties Department to find it. They say they can’t find it. But that 
kind of communication was not unusual. In fact, I took a day or 
two to write the memo to Sam in 1985 about a small savings and 
loan in Conway, and he had no relationship with anybody there. 

Mr. Ben-Veniste. Well rest assured that we will try to get it, 
and that you will have the opportunity today — it may not come at 
the moment that it occurs to you to give it, but you will have the 
opportunity to put these things in the proper context before the day 
is out. So I want to assure you of that, and we will probably be 
here for several hours. 

Now with respect to the suggestion that maybe it was im- 
proper — and I do not say that my friend, Mr. Chertoff, made that 
allegation — but lest there be any confusion about it, that the com- 
munication that you had gotten from the Federal Home Loan Bank 
Board was somehow something that it was improper for you to 
share with the Chief Executive Officer of the State, could you com- 
ment on that? 

Ms. Schaffer. That is not my interpretation. Obviously the Fed- 
eral Home Loan Bank Board documents are confidential, and we 
had a confidentiality agreement with them, the purpose of which 
obviously was not to disclose damaging information about a savings 
and loan to the public in general, that might trigger a run on the 
savings and loan and cause its collapse. Clearly you have to be 
careful with that. 

But in my view it was important that the Governor’s office know 
in advance that the savings and loan might be closed; that a rumor 
was on the street that it might be, and be prepared to take those 
calls from constituents who feel free to call the Governor’s office to 
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complain about their checking account in Arkansas if they don’t 
like the way it is being handled; that if those calls came in, they 
needed to be prepared to answer them and assure people that — not 
to worry. 

Mr. Ben-Veniste. The whole question about a confidence in the 
savings and loans and the threat of runs on particular banks that 
were in trouble was of grave concern both in Arkansas and also 
throughout the country at that time, increasingly so? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. Let me go to this question which has become 
part of the reflected wisdom or mantra that is recited about the 
Whitewater matter in general as it relates to the Madison Guar- 
anty Savings & Loan failure and what it cost the American people. 
When did you recommend that the bank be taken over? 

Ms. Schaffer. That it be closed? 

Mr. Ben-Veniste. Yes. 

Ms. Schaffer. And transferred to FSLIC? 

Mr. Ben-Veniste. Yes. 

Ms. Schaffer. In 1987, December, I think December. 

Mr. Ben-Veniste. Of what year? 

Ms. Schaffer. 1987. 

Mr. Ben-Veniste. When was it actually closed? 

Ms. Schaffer. It was transferred to the FDIC I think in March 
1989, in a management consignment program I think to await 
funding of the RTC. 

Mr. Ben-Veniste. What was the reason why your recommenda- 
tion for the closing of the bank and the takeover by Federal au- 
thorities not acted on by you independently of Federal authorities? 

Ms. Schaffer. In my view — and I have told this story many 
times — that although we did have the statutory authority to do 
that, as a practical matter we did not believe it was feasible, or ad- 
visable, or a responsible thing to do without the concurrence and 
the participation of the Federal Home Loan Bank in that process. 
Because without their participation, there would be — FSLIC would 
not be participating and there would be no depositor payoff at the 
time of closing the institution. 

It concerned me greatly that if you proceeded with a State receiv- 
ership with no participation of the FSLIC and had to tell depositors 
at the time that there would be no depositor payoff, that — this was 
in 1985 and 1986, and no one was aware really generally in the 
public that the FSLIC didn’t have any money, or was asking for 
money from Congress and didn’t have enough money — that that 
would immediately disseminate that information everywhere. I 
thought that was an irresponsible thing to do. 

Mr. Ben-Veniste. As a matter of fact, the Federal authorities 
really advised that they would get to this in time, and that pru- 
dence should dictate, and this was a larger question than just 
Madison Guaranty Savings & Loan; correct? 

Ms. Schaffer. That’s correct. 

Mr. Ben-Veniste. And we have your letter of December 10, 1987, 
to Mr. Stuart Root, the Director of the Federal Savings & Loan In- 
surance Corporation here in Washington, which is Document No. 
5000326 and 7. I am not going to take the time to go through that 
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now, but rest assured that we do have that document and it is cor- 
roborated in the record that you made that request. 

Let me go to the question of how much money was lost as the 
result of the delay between the time that you asked that the bank 
be closed and the time that the bank was actually closed. 

I want to refer the Committee to the CNN interview of Walter 
Faulk. Could we put that up, please. Walter Faulk was the former 
Federal regulator who was a Senior Vice President with the Fed- 
eral Home Loan Bank Board in Dallas, Texas, and he would have 
had authority over Arkansas S&L’s. Correct? 

Ms. Schaffer. He was the supervisory agent for many of the Ar- 
kansas savings and loans. 

Mr. Ben-Veniste. Mr. Camp, an interviewer for CNN, was ask- 
ing Mr. Faulk the following questions, and I will read from the 
record: 

Mr. Camp: At the time of Mrs. Schaffer’s letter, this audit report estimated Madi- 
son was about $10.5 million in the hole. By 1989, when Madison was finally closed, 
losses had climbed to $15 million. Since then, the Federal Government has sold off 
Madison’s holdings at bargain-basement prices and taxpayer losses have soared to 
$68 million today. 

Mr. Faulk: Had it been timely acquired [meaning acquired by the Federal au- 
thorities], it’s my opinion that whatever the ultimate loss is, it could greatly have 
been curtailed, by the taking of more timely action. 

Mr. Camp: So this would have been a Federal problem, not a State problem? 

Mr. FAULK: That’s correct. 

Mr. Camp: And what about Beverly Bassett Schaffer’s role? 

Mr. FAULK: She acted responsibly at all times and I don’t see how anyone could 
say, that knew the history of this case, or who would look into the history of the 
case, could say that she acted irresponsible or delayed or drug her feet in any man- 
ner whatsoever. 

Now let me turn, Ms. Schaffer to the question of the appropriate- 
ness of the raising of capital through the sale of preferred stock 
that was a year-and-a-half or so before this Federal Home Loan 
Bank Board meeting that we have described here today together 
with your memo to Mr. Bratton. 

So a year-and-a-half before you were advised that the Rose Law 
Firm has been retained by Madison Guaranty Savings & Loan to 
look into the possibility of raising capital through the issuance of 
preferred stock. Is it correct that this is a matter — that is, the rais- 
ing of capital through the issuance of preferred stock — that was 
widely considered throughout the United States at this time? 

Ms. Schaffer. The preferred stock instrument that was being 
considered, the kind of instrument that was being considered by 
Madison, was being considered and recommended really every- 
where by Federal regulators particularly for small savings and 
loans, closely held entities without a market, no public market for 
common stock, as an alternative or as a way to raise capital. Obvi- 
ously, debt, you know, would not be counted as part of their regu- 
latory net worth. For a small institution with no other way of — no 
public market, you know, for common stock of any kind, preferred 
stock was probably the only realistic instrument available to raise 
equity to infuse capital in a savings and loan during this time, and 
that is why the Federal Home Loan Bank was pushing it. 

Mr. Ben-Veniste. All right. When you say the Federal Home 
Loan Bank was pushing it, in other words this was something that 
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the Federal regulators saw as a salutary way, a good way for the 
banks in trouble to raise their capitalization? 

Ms. Schaffer. One of the few ways. 

Mr. Ben-Veniste. Let me refer you to a November 1985 article 
that appeared in The American Banker, and refer to it very briefly. 
This is obviously a LEXIS-NEXUS printout from that publication, 
and I refer to the paragraph on the First page of the article — it is 
a long article, and I am not going to go into all the details — but 
it says: “The capitalization of the thrift industry gradually declined 
during the 1970’s and early 1980’s. Only in the past year has the 
slide in the industry’s average capital-to-asset ratio been halted, 
and the capital bases of many thrifts still remain too thin.” That 
was a problem of Madison Guaranty Savings & Loan; correct? 

Ms. Schaffer. Yes. Without sufficient capital, with the losses in 
real estate, there was no capital to write those losses off against. 
As their net worth eroded, the more capital they needed to book 
any losses against down the road. 

Mr. Ben-Veniste. They would be in a net loss position and insol- 
vent? If they were too thin, the danger was they would go under 
the line? 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. Now skipping a paragraph: “In response to the 
concerns over their soundness, thrifts, like banks, have employed 
a variety of methods to improve capitalization, including increasing 
their retained earnings, issuing new common and preferred stock, 
and instituting new forms of long-term debt.” Correct? 

Ms. Schaffer. Correct. 

Mr. Ben-Veniste. And this was very commonly known through- 
out the country, and something which the Federal regulators were 
encouraging savings and loans to do, as well as banks, in order to 
improve their position? 

Ms. Schaffer. That’s my belief. 

Mr. Ben-Veniste. In fact, the work that the Rose Law Firm was 
doing and handled by Mr. Massey, Mr. Brady and Mr. Handley, did 
you have contact with Mr. Massey? 

Mr. Handley. I did. 

Mr. Brady. I did not. 

Mr. Ben-Veniste. So Mr. Handley, you had contact with Mr. 
Massey and what was the issue over which you had contact? 

Mr. Handley. Well, initially it was the preferred stock issue; and 
later they filed a broker-dealer application. 

Mr. Ben-Veniste. In connection with the preferred stock issue, 
while you all agreed that under Arkansas law it would be permis- 
sible for Madison Guaranty Savings & Loan to increase its capital- 
ization through the issuance of preferred stock, there was a hitch, 
wasn’t there? 

Mr. Handley. Yes, they had to file a specific application to do 
so. Right. 

Mr. Ben-Veniste. What was that, Ms. Schaffer? 

Ms. Schaffer. The specific application? 

Mr. Ben-Veniste. The “hitch” that was — the condition that was 
attached to their ability to do it. 

Ms. Schaffer. The initial approval, so-called “approval” of the 
novel stock plan was really just an opinion that State law didn’t 
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prohibit issuance of preferred stock by State-chartered thrifts. But 
they never followed up with a specific proposal on the form of in- 
strument, and a specific amount of dollars they would raise, and 
a disclosure document, and all the sorts of things that would have 
to have been done in advance. 

In addition, they filed a broker-dealer application that they want- 
ed to be approved to begin operating, we feared, in order to utilize 
it to place the preferred stock, and that is precisely what we did 
not want. 

The condition attached to the approval of the broker-dealer was 
that they first raise the $3 million in capital through whatever 
means, a third-party, an independent arms’ length transaction, not 
an affiliated broker-dealer, infuse the capital, demonstrate finan- 
cial responsibility, and then operation of the broker-dealer might 
could be approved, but they would not have been — they were not 
allowed to use that vehicle to place their own stock. 

Mr. Ben-Veniste. First they would have to raise funds in compli- 
ance with Federal regulations 

Ms. Schaffer. That's correct. 

Mr. Ben-Veniste. — in advance of issuing the preferred stocks? 

Ms. SCHAFFER. The Minimum Net Worth requirements were ac- 
tually Federal regulations. The State's requirement as to the finan- 
cial condition of the savings and loan was that they be solvent. So 
actually the Minimum Net Worth requirements that we told them 
they would have to meet in advance were a higher standard than 
the State law required. 

Mr. Ben-Veniste. They could not meet those requirements by 
selling the preferred stock? They could not get there through the 
vehicle of the preferred stock? 

Ms. Schaffer. They could if they placed the preferred stock 
through an unaffiliated third party brokerage firm. They had to 
place that capital independently of the savings and loan itself. In 
other words, we did not want them using their own subsidiary to 
place this stock that they claimed would be the way to recapitalize 
the institution. That was not acceptable. 

Senator Sarbanes. You were not going to allow them to use their 
own broker-dealer to place the preferred stock? 

Ms. Schaffer. Right. 

Senator Sarbanes. They put a condition on that; correct? 

Ms. Schaffer. Right. 

Senator Sarbanes. You said, if you are going to raise this capital 
by preferred stock, what you ought to do, you're going to have to 
raise it independently and not through your own broker-dealer sub- 
sidiary. Is that correct? 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. Mr. Handley, that was clear to you that you 
were imposing a requirement that exceeded the State requirement 
on Madison in terms of increasing their capital-to-loan ratio? 

Mr. Handley. Yes, as Ms. Bassett said, the Federal regulation 
benchmark at that time was 3 percent of total assets. We told them 
they had to meet that benchmark before we approved their broker- 
dealer application. 
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Mr. Ben-Veniste. You had considerable back-and-forth with Mr. 
Massey about this, but he accepted that this was a requirement 
with which Madison would have to comply in order to go forward? 

Mr. Handley. Mr. Massey and Mr. Latham, through correspond- 
ence and meeting with them, it was well understood that before we 
approved the broker-dealer application — we also give them a time 
limit in which they had to meet the net worth requirements. 

Mr. Ben-Veniste. Now in the vernacular, did anyone approach 
you to cut them any slack in connection with this requirement? 

Mr. Handley. No. 

Mr. Ben-Veniste. Did Ms. Schaffer tell you, well, look the other 
way, or give them more time than you were prepared to give them? 

Mr. Handley. I have always said what I thought and did what 
I wanted to. 

Mr. Ben-Veniste. And that is exactly the way your department 
treated this matter? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. In fact, as a result of the requirements which 
you imposed, Madison was unable to comply and never went for- 
ward with the issuance or sale of any preferred stock. Correct? 

Ms. Schaffer. They didn’t issue any preferred stock, and they 
also didn’t have a broker-dealer subsidiary. 

Mr. Ben-Veniste. Nor was that approved. Nor was there any ap- 
proval for the sale of the preferred stock through that vehicle of a 
broker-dealer by Madison Guaranty Savings & Loan? 

Mr. Handley. That’s correct, because they never did bring their 
net worth up. 

Mr. Ben-Veniste. So all of this business about having a cozy 
relationship and taking advantage of a personal relationship to 
get a favor for Madison Guaranty Savings & Loan is pure hokum, 
isn’t it? 

Mr. Handley. Yes, in my opinion, I can only see benefits of issu- 
ing the preferred stock. I mean, it would help the regulators; it 
would help the depositors; it would help the insurers. I just — I 
don’t see what’s bad about it. 

Mr. Ben-Veniste. If they could have complied with the require- 
ments that you laid down, it would have been a good thing; but 
they couldn’t; they didn’t; and nobody asked you to try to find a 
way to get around those requirements for them? 

Mr. Handley. Absolutely not. 

Mr. Ben-Veniste. Let me turn to the question of— and I know 
it is somewhat unfair, Ms. Schaffer, to ask you about things that 
you did not know about contemporaneously. I refer to the fact that 
the Rose Law Firm refunded the remaining retainer funds that 
were in its possession to Madison, and responded to a request with- 
in the firm to see whether the firm would be able to represent the 
FSLIC in anticipated matters relating to the savings and loan and 
banking crises of the late 1980’s. 

Let me ask you this question as a general proposition: Is it with- 
in your ambit of knowledge that law firms around the country were 
all trying to determine at that time whether they would be in 
a position to bid for and to get Federal FSLIC or FDIC business 
at this time? 
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Ms. Schaffer. Well, I was not in private practice at this time 
so — I think that is probably true, but I’m not sure I have personal 
knowledge of what private law firms were doing at the time, since 
I was a regulator at that time. There certainly was a lot of the 
business to be passed around. I know that. 

Mr. Ben-Veniste. The question was that if there was a conflict 
at the law firm, that business would not be available. So that the 
managing partners or other partners in the firm were trying to 
canvass their firm to see what business they had in the firm and 
whether that would make it impossible or infeasible for the firm to 
bid on the Federal business? 

Ms. Schaffer. That would be the right thing to do for bidding 
on it, yes. 

Mr. Ben-Veniste. Finally, with respect to the meeting in Dallas, 
did you take any action at the meeting in Dallas inconsistent, in 
your view, with the best interests of the depositors of Madison 
Guaranty Savings & Loan? 

Ms. Schaffer. We knew in advance of the meeting in Dallas 
what the plan was, and we fully supported that and encouraged it, 
and met with Walter Faulk and his people before the meeting and 
discussed what he was going to say. He was going to conduct the 
meeting. I sat with him at the head of the room. He conducted the 
meeting. We knew what was to take place; that an ultimatum was 
going to be given; that the Cease and Desist Order would be en- 
tered, or there would be a filing made in Federal court to force it. 
We fully supported that. 

I have heard last summer in House Banking Committee hearings 
that I wasn’t invited to that I didn’t say anything. I didn’t have to 
say anything. Mr. Faulk said all and more that needed to be said. 

Mr. Ben-Veniste. And Mr. Faulk 

Ms. Schaffer. He said it well. 

Mr. Ben-Veniste. —is the 

Ms. Schaffer. The only reason I would have needed to talk is 
to — you know, for myself. It wasn’t necessary. He told them the 
way it was going to be, and they accepted it. 

Mr. Ben-Veniste. And Mr. Faulk is the same gentleman whose 
comments I read earlier who said that you acted in all respects ap- 
propriately? 

Ms. Schaffer. Yes, we fully supported the action and encour- 
aged it, and hoped that 

Mr. Ben-Veniste. Mr. Chairman, my red light is on. 

The Chairman. Senator Bond. 

OPENING COMMENTS OF SENATOR CHRISTOPHER S. BOND 

Senator Bond. Thank you very much, Mr. Chairman. 

Good morning, Ms. Schaffer. 

Did you know a fellow named Mickey Brown who was the sav- 
ings and loan supervisor in Missouri. He worked for me about the 
time that you came into office as the Commissioner of Securities? 
Ms. Schaffer. No. 

Senator Bond. Well, I was interested. I think that you all per- 
form similar functions. Among the responsibility that you had as 
Commissioner was to ensure the safety and soundness of State- 
chartered S&L’s in Arkansas, was it not? 
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Ms. Schaffer. We had oversight of State-chartered S&L’s. 

Senator Bond. And did you have examiners who examined State 
S&L’s? 

Ms. Schaffer. We did not. 

Senator Bond. How did you conduct the examinations of State 
S&L’s? 

Ms. Schaffer. We did not. My understanding is that sometime 
in the 1970’s — and Charles is probably more knowledgeable about 
this than I — that perhaps, or late 1970’s or early 1980’s, that the 
department did not do joint examinations anymore; that in lieu of 
the examinations they required an independent audit. 

I really think I am going to have to let Charles address that, be- 
cause that was the policy in place when I came to the department. 
My department’s primary responsibility was to regulate the securi- 
ties industry, and then other things like credit unions and savings 
and loans. 

I suspect that part of the reason that on-site examinations fell 
by the wayside or an audit was determined to be better, or in lieu 
of that, was just a lack of staff and resources to do that. 

Senator Bond. The FHLBB was doing the audits? 

Ms. Schaffer. Right. 

Senator Bond. In any event, were they the ones solely who had 
the safety and soundness responsibility? 

Ms. Schaffer. Well 

Senator Bond. Did your office review the audits to ascertain 
whether they were adequate, of the S&L’s? 

Ms. Schaffer. The Federal Home Loan Bank audits? Or the 
independent audits? 

Senator Bond. No, the independent audits. 

Ms. Schaffer. Yes. 

Senator Bond. You did. So you had the audits? 

Ms. Schaffer. Yes. 

Senator Bond. Did you have any responsibility to take any action 
at the State level where a savings and loan had its net worth im- 
paired? 

Ms. Schaffer. Most of our savings and loans’ net worth — most 
of the savings and loans had impaired net worth at this time that 
we had jurisdiction over. 

We had statutory authority in the event — I don’t have the statute 
in front of me — that an institution became insolvent, that we could 
appoint a receiver. It did require us to tender that receivership, 
though, to the FSLIC. 

Senator Bond. But you did work with the FHLBB? 

Ms. Schaffer. Yes, we did. 

Senator Bond. The Federal Home Loan Bank Board. 

Ms. Schaffer. Yes. 

Senator Bond. They apparently kept you advised of what steps 
were going on and what steps they were going to take with respect 
to Arkansas State-chartered savings and loans? 

Ms. Schaffer. Yes. 

Senator Bond. They required you to keep that confidential? 

Ms. Schaffer. We had a confidentiality agreement with them, 
and it was my understanding and belief that the documents could 
not be distributed. I don’t think that meant to other State officials. 
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Senator Bond. Was there any exemption for other State officials? 

Ms. Schaffer. I’m not sure what the confidentiality agreement 
we have said. I don’t even know. I’m not sure I ever saw it. 

Senator Bond. Who was the one that developed the practice of 
communication with Sam Bratton about a potentially failing Ar- 
kansas savings and loan? Was that something that Mr. Bratton of 
the Governor’s office asked? Or was that something that you initi- 
ated on your own? 

Ms. Schaffer. I initiated that on my own. 

Senator Bond. That had not been the previous practice? 

Ms. Schaffer. Well, until I got there there were no — I mean, the 
savings and loans failed — the first ones in history failed, unfortu- 
nately for me, while I was there. So there wasn’t really 

Senator Bond. I know the feeling. 

Ms. Schaffer. — anything to look to in the past in terms of how 
to communicate, or a method of communication, or appropriate 
communication about them. 

Senator Bond. I went back to check because Mr. Ben-Veniste has 
said that it was standard practice to advise the Governor or the top 
officials. I believe that he is dead wrong on that. 

You have adopted that practice. Today, I asked Mr. Brown spe- 
cifically who would be notified if they were going to take down a 
savings and loan, if they were going to close it or take regulatory 
action. He said the only people they would notify would be the Fed- 
eral Home Loan Bank Board; that nobody else would know. When 
they took down a big savings and loan in Missouri, he said he did 
not even advise the director of his department. 

I asked him why not, what if one of my big contributors was in- 
volved in a financial institution that was going down? He said, you 
would be the last one to know. 

I said, why? He said, well because if anybody found out that we 
were going to take down a savings and loan, somebody could be 
juggling around, doctoring the books, or Mickey Mousing — not art- 
ful, perhaps, but I think you understand what he said. He said it 
would be like a pitcher telling a batter what he was going to throw, 
because there are changes that could be made in the institution if 
they know in advance that a Cease and Desist Order or other regu- 
latory action is being taken. 

Can you give us any assurance that the information that you 
conveyed to Mr. Bratton did not reach Mr. McDougal or any of the 
other people, or Mr. Latham, prior to the July 11th meeting? 

Ms. Schaffer. I think they already had some sense something 
was coming at the July meeting because there were press inquiries. 
I think that that information was already leaking out. I don’t think 
they knew what was going to happen, but I think they were begin- 
ning to panic. 

Senator Bond. But they didn’t have the knowledge that you had 
of the regulatory action. 

Ms. Schaffer. I am not sure that I knew when I wrote this note 
to Sam Bratton, or I don’t think I told him what was going to hap- 
pen at the Dallas meeting. I’d have to ask Sam, but I don’t think 
I told him what was going to happen at the July meeting. 

You know, you have probably taken his deposition, but I haven’t 
talked to him, because if I talk to him then I’ll have a problem, an- 
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other problem, because I talked to Sam Bratton. So I’m trying to 
recall as best I can without talking to him what I may have said, 
but I don’t believe I told him what was going to happen at the Dal- 
las meeting. I may have, but I don’t have — I had trusted Sam 
Bratton with the information. I never thought that they[sic] would 
pass that kind of information along. 

Senator Bond. But you did expect him to pass it along. 

Didn’t you testify earlier that the purpose of the July 2, 1986 
memo, that handwritten note to Sam signed “BB” was to let the 
Clintons know that they ought to slam the door or have nothing 
further to do with Mr. McDougal? 

Ms. Schaffer. I wanted to let Sam Bratton know. Sam could do 
whatever he wanted to with that. My advice was, to him, to Sam, 
who is my only contact. 

Senator Bond. Yes. 

Ms. Schaffer. Well, this is not something anybody ought to 
meddle with. 

Senator Bond. Yes. But you also stated earlier today, if I recall, 
that you told him that so that they would either shut the door or 
the Clintons would have nothing further to do with Mr. McDougal, 
did you not? 

Ms. Schaffer. It was my impression that Mr. McDougal abused 
his relationship. 

Senator Bond. Yes, I understand that. 

Ms. Schaffer. And I suspected that if he was panicking, that he 
might do it again. 

Senator Bond. So you passed that information to Mr. Bratton for 
the purpose of protecting the Clintons 

Ms. Schaffer. No, I — No 

Senator Bond. Let me finish. You have been cut off, and I think 
that is unfortunate and I apologize for that, but let me finish. You 
told us that you conveyed that information for a purpose, and you 
stated here today that the purpose was that the Clintons should 
have nothing further to do with McDougal. Is that correct? 

Ms. Schaffer. I conveyed the information so they would know 
what I believed the condition of Madison was, like I did with the 
two other savings and loans in 1985. I also did not — you don’t un- 
derstand. I mean, that’s the kind of thing — somebody would call up 
the Governor’s office and — that’s not — because everybody knows ev- 
erybody. 

Now, I know that has been talked about in terms of, you know, 
some sinister force, but my goal was not to protect the Clintons. 
I am not interested in protecting the Clintons. I wasn’t interested 
in protecting anybody. My purpose was to make sure that Jim 
McDougal 

Senator Bond. Was cut off from the Clintons? 

Ms. Schaffer. Not “cut off.” You don’t understand. 

Senator Bond. Oh, I think I do. 

Ms. Schaffer. What did I know about the relationship? 

Senator Bond. I think I do. You applied for the position of Secu- 
rities Commissioner. Your brother, Woody, wrote letters. President 
Clinton wrote him back saying he needed you to do something else. 

Then did you ask Mr. McDougal in the fall of 1984 to recommend 
you to the Governor for appointment as Securities Commissioner? 
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Ms. Schaffer. Did I what? 

Senator Bond. Did you ask Jim McDougal to submit your name 
or to make a recommendation to the Governor for you? 

Ms. Schaffer. I do not know Jim McDougal, I did not ask Jim 
McDougal, and I would not have wanted Jim McDougal’s recom- 
mendation. 

Senator Bond. Who made that request on your behalf? 

Ms. Schaffer. Who? 

Senator Bond. Who made that request to the Governor on your 
behalf? 

Ms. Schaffer. I have no idea what Jim McDougal did. I have 
read in The New York Times that he said that he did. That is the 
first I knew of that. 

Senator Bond. All right. Mr. Chairman, my time is up, but I 
think just to end this conversation we ought to put up DKSN 
26305, which is a message submitted to us by the Governor’s office, 
which says, “Message telephoned. For: Governor. From: Jim 
McDougal. Home Phone: 663—8690. Reference: Beverly Bassett for 
Securities Comm. Date: 12/22.” That was a few days before the ap- 
pointment of Ms. Schaffer, or Ms. Bassett at the time it was made. 

Thank you, Mr. Chairman. 

Thank you, Ms. Schaffer. 

The Chairman. Senator Dodd. 

OPENING STATEMENT OF SENATOR CHRISTOPHER J. DODD 

Senator Dodd. Thank you, Mr. Chairman. 

I won’t take a great deal of time here. A lot has been gone over. 

Let me first of all say I hope we are not necessarily going to try 
and ask our witnesses to be responsible for reviewing securities 
laws as they may be in all 49 other States. I say that with all due 
respect to my colleagues, but States are different in how they per- 
form their functions. I would not expect you to respond to how Con- 
necticut does, any more than I think you should be expected to re- 
spond how Missouri might conduct its affairs. 

To me the critical question here, going back about who makes 
recommendations, I mean, the question of how you have done your 
job it seems to me to be the fundamental question we ought to be 
asking ourselves. 

The best witness I think on this is probably the Federal regu- 
lator, Mr. Faulk, who is the guy in Dallas who has no axe to grind 
here. He is asked: “How does this person here, how does she do her 
job?” 

I think Mr. Ben-Veniste or maybe Senator Sarbanes introduced 
it in the record, but first of all it is pointed out by the interviewer, 
Mr. Camp, on CNN, 15 months, 15 months before the Feds close 
Madison Guaranty, 15 months! 

It was this witness that urged the FSLIC to take over the trou- 
bled S&L. “Your prompt attention to this serious matter is re- 
quested.” Fifteen months! You can’t get much more responsible 
than that. 

I remember the debate, by the way, in this Committee. A few of 
my colleagues who are present here recall going back to the 
Reagan Administration — I am trying to recall the Federal regulator 
who came up all the time and begged us to put more money into 
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that account — who was it? Mr. Gray came up and begged this Com- 
mittee to put more money into the account to avoid a catastrophe. 

I recall because it has come up on a number of occasions. I re- 
member my colleague, Senator Gramm and I, and I think one other 
Member of the Committee, actually voted to put more money into 
that account, much to the disappointment of my constituency 
groups, to the point that we actually, many could argue, in Con- 
gress were not acting terribly responsibly in those days and we 
could have avoided some of this. That is my own personal view. 

But I think it is very important that 15 months before the Fed 
took action, this witness recommended that the Fed’s move in. 
Then Mr. Faulk in that same interview, when asked by Mr. Camp, 
“And what about Beverly Bassett Schaffer’s role in all of this?” 

Here is his statement. Now this is the Federal regulator in Dal- 
las who chaired the meeting in Dallas: “She acted responsible at 
all times and I don’t see how anyone could say, that knew the his- 
tory of this case, or who would look into the history of the case, 
could say that she acted irresponsible or delayed or drug her feet 
in any manner whatsoever.” 

Again, looking at the totality of all of this, it seems to me that 
the testimony of Mr. Faulk, the fact that she recommended this 15 
months before this happened says volumes about this witness. 

Whether or not someone sent a message to someone else and 
says you ought to hire this person or not, my Lord, all of us on this 
Committee have certainly called and left messages one way or the 
other about someone who ought to have a job or not have a job. 
I hope none of us on this side of the table are going to find that 
terribly surprising that those things go on. I mean, that is not ex- 
actly a great revelation in politics. 

What is important is how she did her job. That is important to 
this Committee. The fact that more than a year before they actu- 
ally took action she recommended they do so, and that the chief 
regulator out of Dallas said she did her job well is enough for this 
Senator. You did your work, and you certainly didn’t anticipate 11 
years ago that you would be sitting before this Committee and an- 
swering for your actions then. So I commend you for your job you 
did. I think you did a good job. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. Just one point. Madison Guaranty Savings & 
Loan was a State-chartered savings and loan; correct? 

Ms. Schaffer. Federally-insured; State-chartered. 

Mr. Ben-Veniste. You had certain responsibilities in connection 
with the fact that it was a State-chartered savings and loan? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. In that connection, the Chief Executive of your 
department was indeed the Governor? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. And you have explained why it would be im- 
portant, particularly when there were rumors around in the press 
about actions to be taken, why the Governor’s office and Mr. 
Bratton who was the person who supervised your regulatory affairs 
and was the liaison with your department, should be apprised of 
what was going on; correct? 

Ms. Schaffer. Yes. 
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Mr. Ben-Veniste. Your testimony is that this had been done a 
year before in connection with two other institutions. I take it 
those institutions were not being represented by the Rose Law 
Firm, or Mrs. Clinton, or any such thing? 

Ms. Schaffer. No. 

Mr. Ben-Veniste. Now with respect to the action that was taken 
in Dallas in December 1987, it was not to close the bank, was it? 

Ms. Schaffer. No. 

Mr. Ben-Veniste. It was not something that some insider would 
perhaps have the opportunity to profit by or manipulate if that in- 
sider was advised, and so forth and so on, as we spin out a hypo- 
thetical situation, the action that was taken was to remove the 
McDougals from that institution; correct? 

Ms. Schaffer. That's correct. 

Mr. Ben-Veniste. Indeed, Mr. McDougal was well aware of the 
fact that his actions were under scrutiny and he had been so ad- 
vised for many months? 

Ms. Schaffer. That is correct. 

Mr. Ben-Veniste. The hope was that he would do something to 
improve the situation; correct? 

Ms. Schaffer. Correct. 

Mr. Ben-Veniste. Was there some secret thing that he could do 
if all of these chains in the hypothetical scenario had been linked 
up, that he could have done of a harmful nature to the depositors 
of Madison Guaranty Savings & Loan in the interim between the 
time of your memo and the time that action was taken? 

Ms. SCHAFFER. I think based on the March 1986 examination re- 
port, preliminary examination report, the damage had already been 
done. 

Mr. Ben-Veniste. That is why he was being removed? 

Ms. Schaffer. That is correct. 

Mr. Ben-Veniste. Indeed, the institution remained open under 
new management. Is that correct? 

Ms. Schaffer. Correct. 

Mr. Ben-Veniste. Senator Moseley-Braun. 

OPENING COMMENTS OF SENATOR CAROL MOSELEY-BRAUN 

Senator Moseley-Braun. I just have a couple of questions which 
are kind of general, really, and it gets to the implications and the 
statements that are not being made as much as those being made 
today in the questioning of Ms. Bassett Schaffer. 

I suppose the question to you, Ms. Schaffer, I mean, I believe it 
has been made clear, and certainly you have made it clear to me, 
but just so that we put an underscore and a period at the end of 
the sentence, did you in any way feel that you were being encour- 
aged or pressured to do something untoward or inconsistent with 
your job description with regard to this Madison issue? 

Ms. Schaffer. No, not with regard to Madison, and not with re- 
gard to any other matter. In the 6 years that I served as Securities 
Commissioner, I was the regulator and Bill Clinton was the politi- 
cian, and that's the way it worked. He did not do that. There was 
no pressure. There was no fear. 
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I think they knew full well that I was going to do what needed 
to be done no matter who liked it, regardless of who it helped or 
who it hurt. That is, I believe, what he appointed me to do. 

Senator Moseley-Braun. Sometimes it needs to be said again 
and again, and I think this is an instance in which that happens. 

To take it one step further, in addition to being pressured, was 
there even a wink and a nod, or a suggestion to you to do anything 
that was not professional and not consistent with your obligations 
to the citizens of Arkansas? 

Ms. Schaffer. I think the fact that — and I would like to say that 
I was not deposed by this Committee; I was not given the oppor- 
tunity before today to see anything — you know, now I understand 
why, of course — but the note and the fact that Bill Clinton defi- 
nitely had the opportunity to interfere, or intervene, or to do some- 
thing untoward or suggest something improper and he did not, is 
the best evidence that exists that he did not. 

Senator Moseley-Braun. In fact on December 10, 1987, you 
were the person that wrote to the FSLIC regarding Madison’s in- 
solvency? 

Ms. Schaffer. I did. I think the Federal Home Loan Bank had 
for a number of years delayed and postponed placing institutions 
into receivership. 

Everybody knows now that FSLIC had no money, and it was not 
until 1987, I believe, when they asked for $30 billion, or $50 billion, 
or whatever, and got $7 billion in 1987, that until a recapitalization 
was done, the policy at the Federal level was to delay, to manage, 
to try to hold onto the situation, and to try to postpone recognition 
of those losses. That was something unavoidable from their stand- 
point, but it also had nothing to do with Bill Clinton and it had 
nothing to do with me or the State of Arkansas. 

Senator Moseley-Braun. Do you not find it just a little ironic 
that from 1987, here you are that many years later, having done 
a job that was free of politics, here you are testifying before this 
Committee because of politics? 

Ms. Schaffer. I am a little distressed by the whole affair. 

Senator Moseley-Braun. Thank you. 

The Chairman. Senator Mack. 

OPENING COMMENTS OF SENATOR CONNIE MACK 

Senator Mack. Thank you, Mr. Chairman. 

Ms. Schaffer, I can understand your being distressed with this 
whole affair. 

I want to welcome Mr. Brady and Mr. Handley, as well. 

I do want to go back, though, to the phone call or the conversa- 
tion, I think maybe is the way that you referred to it, between Mrs. 
Clinton and yourself with respect to the question of preferred stock 
for the savings and loan. I wonder again if you would just kind of 
lay out for me that conversation? 

Ms. Schaffer. As best I recall, she telephoned me. I was not in 
the office. I returned the telephone call sometime after lunch that 
day. In that conversation — I still think it occurred after the 30th, 
but it really probably doesn’t matter — we had, as early as April 
3rd, been asked by the savings and loan this question of preferred 
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stock and whether State law authorized the issuance of preferred 
stock. 

I had a memorandum of April 3rd from Charles Handley going 
over that question, one he sent to the institution and one he also 
sent maybe to Rick Massey. 

Senator Mack. That was not in reference to Madison? That 

Ms. Schaffer. Yes, it was. 

Senator Mack. It was? OK. 

Ms. Schaffer. In which the question was discussed, and Charles 
had invited them — in his memorandum — had invited them to sub- 
mit whatever documentation or arguments they had in support of 
their position. 

So when the telephone call — if the telephone call occurred on the 
29th of April, then it is true we did not have the April 30th letter 
at that time. But clearly the issue was before us through Madison, 
the Savings & Loan, not from the Rose Law Firm. 

In the conversation with Mrs. Clinton, what I believe I did was 
I believe she just identified herself and said they had a matter that 
was coming, or had been sent, or whatever, depending on which 
day it was, concerning the preferred stock and whether State law 
authorized the issuance of preferred stock, just briefly identified it. 

I believe that what I said was, generically, generally speak, you 
know, I’m familiar with that. Charles sent me a memo on it. You 
know, I think I generally agree, generically. 

I didn’t say Madison Guaranty’s proposal is approved, but generi- 
cally I think, I did say, that seems to me to be a fairly straight- 
forward question and simply said something to the effect that we’ll 
try to get to it, you know. I didn’t get to it until 2 weeks later. But 
I’ll try to get to it and send a letter to that effect. But we did, when 
the letter came in, then we did further discuss it, the people on my 
staff and I discussed it. 

Senator Mack. Can I ask you one question about that particular 
point? I think I heard you say earlier something like I generally 
agree with that, and we’ll get the letter out. 

Ms. Schaffer. I think what I said was we’ll respond, we’ll send 
the letter, we’ll respond. Something to that effect. And I think the 
reason I think that’s important is because I think that indicates to 
me, from my recollection, that the fact that she called and she 
raised the question in my mind didn’t influence what I was think- 
ing about the issue in general. But she did ask who would be han- 
dling that at the department, which individual should they work 
with, and I referred her to Charles. 

Senator Mack. Mr. Brady, I wonder if I could draw you into this 
conversation at this point? In your deposition, you had indicated 
that you thought, in fact, you may have already indicated this 
morning that it was your opinion that the Attorney General should 
have been involved or this should have been referred to the Attor- 
ney General for an opinion. I wonder if you would tell me a little 
bit about that, and why you thought that was important? 

Mr. Brady. Yes, sir. 

I wasn’t so sure that, lacking statutory authority, an Arkansas 
savings and loan could issue preferred stock. That goes back to my 
involvement in a case years before that involved insurance compa- 
nies in which the issue of whether or not they could enter into a 
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voting trust with their shareholders had come up. It had been de- 
cided that they could not, although in the General Corporate Code 
there was a provision for such a fund. 

I felt that this was too far a stretch for us to make as a depart- 
ment on our own, giving them power to do something when every- 
body knew they could use additional capital. But whether this was 
the way to do it or not, I had strong feelings. 

I suggested the route through the Attorney General’s office, be- 
cause Ms. Bassett would have been protected in reliance upon an 
Attorney General’s opinion that that was an acceptable capitaliza- 
tion practice. 

Senator Mack. Why would she need protection? What do you 
mean by that? 

Mr. Brady. The department was being asked to interpret, as I 
understood it, a provision of the code of the statutes dealing with 
State S&L’s, and it has always been the practice in Arkansas that 
if an officeholder relied upon an Attorney General’s opinion in mak- 
ing a decision, that they were absolved from any personal liability 
that might follow as a result of the impropriety of the action. 

Senator Mack. I gather from your comment a moment ago that 
you felt pretty strongly about this, that you then, therefore, in- 
formed Ms. Schaffer. I guess you did that through a memo? 

Mr. Brady. Another one of those memos that hasn’t surfaced yet. 
Yes, I did. 

Senator Mack. Or maybe it’s from a deposition. I don’t mean to 
imply 

Mr. Brady. Obviously I did that, and she obviously did not agree 
with my analysis. 

Senator Mack. Did you all have discussions about that after the 
memo? 

Mr. Brady. No, not particularly. 

Senator Mack. So you sent the memo, you felt strongly about it, 
and the letter went out? 

Mr. Brady. I don’t say I felt strongly about it. In the letter, I did 
suggest that this alternative approach to giving the department as- 
surance that they were on sound ground. 

Senator Mack. Did you have other situations where you and Ms. 
Schaffer had differences of opinion where, in essence, Ms. Schaffer 
went ahead with her particular point of view? 

Mr. Brady. None that I can remember offhand. 

Senator Mack. I guess maybe it might be fair here to ask this. 
How long did you all work together, over what period of time? 

Mr. Brady. When did she become Securities Commissioner? I 
was at the Department from February 1979 through April 1986, 
and I don’t remember when she became — she was about the third 
commissioner I worked for. 

Senator Mack. Ms. Schaffer, the question that comes to my mind 
again is, and listen, I’ve been in positions where obviously I’ve got- 
ten advice or recommendations or input without the force of any 
kind of recommendation where people have a different opinion than 
I did. And like all of us here, we’ve gone on from our own personal 
perspective to make those decisions. I’m just curious why you didn’t 
accept the recommendation of Mr. Brady? 
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Ms. Schaffer. Because I accepted the recommendation of my As- 
sistant Commissioner, Nancy Jones, who interestingly enough is 
not here today. 

Mr. Handley, I also talked to Charles about it on several occa- 
sions. Charles really is the expert. 

Senator Mack. I assume Charles is Mr. Brady. 

Ms. Schaffer. Charles is right here, Charles is who I relied on 
heavily on savings and loan matters. That really was Charles’ area, 
and I talked to both. I asked Charles and Charles asked me, and 
brought it to my attention. My Assistant Commissioner, Nancy 
Jones, was a CPA. I also had her look at it. There’s a note in the 
file, which nobody has produced. I don’t know where it is. I know 
that it exists. It’s not here today I guess. The note indicates that 
she agrees with the Rose Law Firm’s position, that she very clearly 
thinks that the Business Corporation Code, that that analysis was 
appropriate. 

Charles’ comments to me were not that he didn’t think that they 
could do that, but that it might be advisable to do it under the 
“Wild Card Provision” of the Savings and Loan Act, as opposed to 
the Business Corporation Code. 

That’s right, the decision was mine. If we had to ask the Attor- 
ney General to pass on routine matters like that that came before 
the Department, then there would be no need for the Securities De- 
partment or the Savings and Loan Supervisor. I mean, you make 
the decision, you take the heat. There’s no need to ask an elected 
official, an Attorney General at the time who of course, if I had, 
I guess he’d now be testifying before you rather than me. 

The problem here is that there was no influence exerted in this 
process. It was a normal decisionmaking process in which every- 
body — disagreement was allowed. I don’t think a good decision is 
ever made unless there is disagreement about it in arriving at the 
final conclusion. 

I would not have asked Mr. Brady. By the way, I have to say 
that I do not remember any memorandum to that effect. I haven’t 
seen one. 

Senator Mack. You are talking about this disagreement about 
the Attorney General? 

Ms. Schaffer. Right. I am not saying at all that he might not 
have. It’s just that, as far as I know, nobody has seen it. 

Senator Mack. I may have misspoke when I suggested that. 

Ms. Schaffer. My point is I can’t, I don’t remember that, and 
I haven’t seen anything to refresh my memory to that effect. 

Senator Mack. Again, because my time is up, let me just make 
one further comment, if I can, without at this point drawing any 
conclusion. 

The problem that we have, as we observe what we have and look 
over the various documents, there is a memorandum, when you 
worked for a law firm, which you indicate you don’t remember or 
didn’t remember at the time, where you raised questions about the 
possibility of the breaking of law by an entity controlled by Mr. 
McDougal. So we have that in our mind. 

We also know that you are aware that Madison had financial 
problems and one could make the argument that’s why they were 
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looking at getting the preferred stock. They needed to build their 
capital up. 

With those two points added to a recommendation within your of- 
fice that you ought to get an opinion from the Attorney General for 
something that's never been done before in Arkansas, and then 
added to that, at least from our perspective, a phone call that 
comes in from the First Lady, the Governor had appointed you just 
4 months before that, and I don't even make the charge about the 
specifics of the conversation. 

It certainly can be a reasonable position to draw the possibility 
that Mrs. Clinton was merely just kind of subtlety passing on to 
you, by the way, we have something important that’s coming down 
there, and what I see is when you start adding those things up, 
plus the other things that we have learned about the whole 
Whitewater investigation, is that the Clinton Administration, in 
their Administration here in Washington, we know from the pre- 
vious discussions about the people in the Treasury Department, 
that they’ve been active in using Government information for their 
own benefit. 

So as I say, I'm not going to draw a conclusion at this particular 
point, but I think there are a series of things that have occurred 
here that really raise serious questions. 

The Chairman. Senator Simon. 

OPENING COMMENTS OF SENATOR PAUL SIMON 

Senator Simon. Thank you, Mr. Chairman. 

My friend and colleague from Florida says he isn’t drawing any 
conclusions, but he's coming very close to drawn conclusions. 

Senator Mack. If I can say to my dear friend, and I mean that, 
I have not drawn a conclusion. I think I could have been a lot more 
forceful about what I thought Ms. Schaffer could or could not have 
done. The point I was making is, not making a statement about 
what I think the intentions of the witness. I think that was a rea- 
sonable thing for me to do this morning. I think it's also reasonable 
that people can draw some conclusions from the outline that I just 
stated. 

Senator Simon. First, I’d like to just underscore the exchange be- 
tween Mr. Ben-Veniste and Mr. Handley. This was at a time when 
the Federal Government was encouraging savings and loans who 
were in trouble all over this Nation to issue preferred stock. So this 
is not some kind of sleazy kind of operation where they are trying 
to do something untoward. 

Second, Mr. Massey testified, maybe if Madison could have had 
more capital, it could have survived. Mr. Handley, you and your 
colleagues properly tried to protect and did protect people who 
might buy stock. And I’m not critical of you for that decision at all. 

Ms. Schaffer, when Governor Clinton appointed you, did he have 
a private conversation in which he said you know I have to call on 
you for a favor or two while you’re over there? What kind of a con- 
versation did you have when he appointed you? 

Ms. Schaffer. No. The answer to that, let me just get that on 
the record first. No, he never asked anything like that of me in the 
6 years that I was at the department, and he had opportunities to 
do so on a regular basis. 


639 


The conversation was about the problems generally facing the fi- 
nancial services industry and what he expected generally of the of- 
fice, which was to be tough but be fair. It was the Securities De- 
partment, and that was the focus of our conversation. He asked me 
about my securities experience at the law firm, why I wanted the 
job, and what kind of a job I felt like I could do with it. There 
wasn't any discussion about taking care of friends, or I want this 
done; nothing like that ever took place. 

Senator SIMON. There was no hint of anything other than he 
wanted you to do a good, conscientious job? Is that correct? 

Ms. Schaffer. That’s right. 

Senator SIMON. May I ask all three of you, and my colleague, 
Senator Moseley-Braun, has by implication already asked this of 
you, Ms. Schaffer, but let me ask all three of you. Did either at any 
point on Madison or any other issue, did Bill Clinton or Hillary 
Clinton ask you to do anything either illegal or unethical? 

If I can ask all three of you. Ms. Schaffer. 

Ms. Schaffer. No. 

Senator Simon. Mr. Brady. 

Mr. Brady. No, sir. 

Senator SlMON. Mr. Handley. 

Mr. Handley. No. 

Senator SlMON. Then my final question, and I will yield my time 
to Mr. Ben-Veniste. I was interested in your comment to my col- 
league from Illinois, Ms. Schaffer, when you said you were dis- 
tressed by the whole affair. Meaning, I assume, this hearing and 
what is going on. What causes that sense of distress for you? 

Ms. Schaffer. Well, it’s personal. I don’t think it’s been fair to 
me, actually to the entire State of Arkansas. It’s really been very 
personal, very vicious, it’s been an effort to vicariously destroy Bill 
Clinton piece-by-piece, you know, by ruining the people that he 
trusted, that worked for him, good people, who didn’t do anything 
wrong. The job’s been done very well. A lot of people have been 
hurt unnecessarily for purposes of winning an election. I just think 
there’s something wrong with that. 

Senator Simon. Thank you. 

Mr. Ben-Veniste. Ms. Schaffer, let me reassure you that we do, 
in fact, have the note that you are alluding to that came from Ms. 
Jones and was produced by the FDIC under Bates Stamp number 
5000290. Let me put it up for you and provide you with a copy of 
it. I believe it’s the note that you were referring to, but I don’t get 
to testify, you would. 

Ms. Schaffer. It is. 

Mr. BEN-VENISTE. Can you tell us again what the significance of 
that note is? 

Ms. Schaffer. When I came to the department, I had a very 
small staff. It had actually been reduced by about a third before 
I came to the department. I had a handful of people I could really 
rely on. The Assistant Commissioner was Nancy Jones. She had 
been with the department for, I don’t know, 15 years. Charles had, 
I think, been with the department about that long. Those are the 
people I relied on to participate in decisions like this. 

I asked both of them for their input on this. There were conflict- 
ing impressions and opinions in the very beginning. Nancy and 
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Charles had worked together for many years. Nancy Jones was his 
immediate supervisor, and so I think the importance of this to me 
was that I felt comfortable with her review of it and her approach 
to it. 

I think she very definitely says in here, I agree with the Rose 
Law Firm. So as far as I know, she didn’t have any relationship 
with the Clintons; she agreed with the Rose Law Firm. I think the 
relationship with the Clintons is irrelevant. 

Mr. Ben-Veniste. Let me turn to the fourth point that was 
made, that they have to get through our registration section and 
FSLIC too, with an exclamation point. That is the matter to which 
we have addressed our attention earlier in terms of the capital re- 
quirements that have to act as a prerequisite to being able to issue 
this stock and to use the proceeds of the sale of such stock to sat- 
isfy capitalization requirements. Is that correct? 

If I understand what you’re saying, this was a matter which was 
discussed by all the people here. There were different views. The 
one thing that was clear was that this was something which would 
benefit both the savings and loan and its depositors if it could be 
done. That it had been done in other States and it was something 
which the Federal regulators were suggesting should be done to 
raise capital, one of the few means of raising additional capital 
would be through the issuance of preferred stock. The manner 
under which it could be done was the subject of some technical and 
legal discussions among all of you. 

You came to a conclusion that there was an appropriate way to 
do it, but before that way could be accomplished, there was a pre- 
requisite that had to be satisfied, and that no one attempted to in- 
fluence you one way or the other, to give favor to Madison in terms 
of satisfying that prerequisite. They were unable to satisfy the pre- 
requisite and therefore the whole proposition fell and was never 
implemented. Is that a fair reiteration or summary of what oc- 
curred back 10, 11 years ago in Arkansas? 

Ms. Schaffer. Yes, I think it was handled in a routine manner 
and nobody at the time was giving it this kind of scrutiny or atten- 
tion, and I don’t remember hearing anybody mention Hillary Clin- 
ton’s name in our office in considering this matter at all. 

Mr. Ben-Veniste. And for purposes of completeness, we now 
have, I think, with the exception of the memorandum that you had 
written a year or so before the situation with Madison came up to 
Mr. Bratton, hopefully we’ve been able to show you the materials 
that you have requested of us. 

Senator Dodd. Mr. Chairman, quickly, just for clarity, I want to 
put this memo back up. This is from Ms. Jones? Let me be clear 
who that’s from. This is from Ms. Jones. 

Ms. Schaffer. She was the Assistant Securities Commissioner. 
She had been in the office for 15 years or so. 

Senator Dodd. Civil Service? How does it work down there? 

Ms. Schaffer. Career. 

Senator Dodd. Career person worked a number of different ad- 
ministrations? 

Ms. Schaffer. Several. 

Senator Dodd. Professional individual? 

Ms. Schaffer. Yes. 
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Senator Dodd. Was it a political appointee when she got the job 
initially? How does that work? 

Ms. Schaffer. No, no, no. Not at all. She is just a State em- 
ployee, no political appointment. 

Senator Dodd. I heard you say she was a CPA? 

Ms. Schaffer. Right. 

Senator Dodd. Because if you can’t read this, if you look at this 
thing here, there are four points to this note, and this is 1985 now. 
It’s 11 years ago. She talks about Charles. In this note, she’s talk- 
ing about you, Mr. Handley, is that correct? 

Mr. Handley. Yes. 

Senator Dodd. Number one, she agrees with you about the per- 
manent capital stock payable to liquidation. Number two, she dis- 
agrees with you that it has to be done through this so-called “Wild 
Card Statute.” Number three, she gets involved in, I guess, the 
non-voting portion and so forth. Maybe I don’t know. And the last 
point is that you have to go through not only the registration sec- 
tion of the Arkansas statutes but the Federal areas as well. That’s 
the point. Have you seen this memo before, Mr. Handley? 

Mr. Handley. Oh, yes, several times. I had several discussions 
about it. 

Senator Dodd. OK, Mr. Chairman. I just though this thing is 
going to sit out there. I’m trying to follow it. 

The CHAIRMAN. I think when our Members are on a particular 
issue, we want to give them the opportunity to go through it. 

Mr. Chertoff. 

Mr. Chertoff. Do I understand you to say, Ms. Schaffer, that 
you didn’t bring up Hillary Clinton’s name in discussions with Mr. 
Brady or Mr. Handley regarding this issue? 

Ms. Schaffer. No, you didn’t hear me say that. 

Mr. Chertoff. You did bring up her name? 

Ms. Schaffer. No, I don’t remember discussing, in connection 
with discussing this matter, that anybody mentioned Hillary Clin- 
ton as being a factor in any of this, in what we did. Of course her 
name was mentioned. Her name was on the letter and she called 
me, and of course her name was mentioned. 

Mr. Chertoff. Did you tell Mr. Brady about the call? 

Ms. Schaffer. I don’t know, I probably told him. 

Mr. Chertoff. Mr. Brady, did you get told about the call? 

Mr. Brady. I didn’t understand that it had been a telephone call, 
but I knew that she had had information from Mrs. Clinton that 
the Rose Firm was sending over a request on this issue. 

Mr. Chertoff. Did you hear about the telephone call? 

Mr. Brady. No. 

Mr. Chertoff. Mr. Handley, did you hear about the telephone 
call? 

Mr. Handley. Not until the newspaper articles came out. 

Mr. Chertoff. Not until what? 

Mr. Handley. The newspaper articles came out. 

Mr. Chertoff. You mean recently? 

Mr. Handley. Yes. 

Mr. Chertoff. Not at the time? 

Mr. Handley. No. 
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Mr. CHERTOFF. You wrote at the top of this memo, which I am 
glad we have uncovered here, this was Nancy Johnson, you said, 
or Jones? 

Mr. Brady. Jones. 

Mr. CHERTOFF. This is four parts, one through three and four. 
That’s your handwriting, Ms. Schaffer? 

Ms. Schaffer. Yes, it is. 

Mr. CHERTOFF. Part number three talks about a problem not ad- 
dressed by the Rose Law Firm, having to do with the non-voting 
portion. That was something that she indicated to you that the 
Rose Firm had not addressed, correct? 

Ms. Schaffer. Right. 

Mr. CHERTOFF. Right across the top is a notation and it says, 
“Brady, please review and draft response to Hillary.” Is that your 
writing? 

Ms. Schaffer. That is. 

Mr. Chertoff. Is there some reason that you particularly men- 
tioned to Mr. Brady that he should respond to Hillary? 

Ms. Schaffer. No. 

Mr. Chertoff. Just an accident? 

Ms. Schaffer. No, it wasn’t an accident, it was very deliberate. 
She called me. So the response in my mind was to go to her. I 
didn’t have to involve Mr. Brady at all. I could have just written 
a letter, which I did, Dear Hillary, without ever telling anybody. 

Mr. Chertoff. Who drafted the response to Hillary Clinton? 
Who did you ask to draft the response? 

Ms. Schaffer. I asked Bill to draft the response. Apparently, 
this is when Bill came to me. He says he wrote a memo. I don’t 
recall any memo. It doesn’t matter in any event. This is obviously 
when Bill came and said, what he’s recited today, what he remem- 
bers having said. I don’t remember that but obviously he had some 
concern. My impression is that’s the reason why I wrote the letter. 

Mr. Chertoff. So you wrote the letter yourself? 

Ms. Schaffer. I would not ask Mr. Brady or any other lawyer 
to write a letter over their signature that they didn’t feel com- 
fortable with. I would not write one like that and I wouldn’t ask 
another lawyer to do it either. 

Mr. Chertoff. You said in your statement that you gave to the 
RTC at page 2, I referred the matter to the ASD Staff Attorney, 
Bill Brady, asking him to draft a letter to Hillary Clinton concern- 
ing this matter. He drafted a letter which I revised somewhat, 
signed, and sent to Hillary Clinton. Are you changing that how? 

Ms. Schaffer. That was my answer based on the best of my 
knowledge at the time. I did not have the benefit of Mr. Brady’s 
recollection at the time. 

By the way, that statement was 2 years ago and 9 years after 
this conversation had supposedly occurred. To the best of my 
knowledge at that time, that is what I believed to have happened 
in 1986 or 1985. 

Mr. Chertoff. I want to go back to the conversation you had 
with Mrs. Clinton, which is an important conversation. In that con- 
versation, you’ve now told us she called you and you returned the 
call, right? 

Ms. Schaffer. That’s right. 
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Mr. Chertoff. She indicated to you, and I try to take notes, she 
raised the question with you about this issue in preferred stock, is 
that correct? 

Ms. Schaffer. I think, I mean, I have to assume that she de- 
fined why she was calling. 

Mr. Chertoff. So you said to her that you understood, you were 
familiar with the problem, you were familiar with the issue, and 
you had a little discussion with her about the substance of the 
issue, right? 

Ms. Schaffer. No, I didn’t have a discussion. That is why I am 
saying that we didn’t discuss the merits. 

The Chairman. Ms. Schaffer, didn’t you say that you had been 
advised of this matter prior to the phone call because of on-going 
discussions within the Department? Isn’t that correct? In other 
words, this was not the first time you had heard of this? 

Ms. Schaffer. That’s right. 

The Chairman. That’s correct. 

Senator Sarbanes. When you say “this” Mr. Chairman? 

The Chairman. I’m talking about the matter of preferred stock. 

Senator Sarbanes. Not the Madison matter, the general question 
of the preferred stock? 

The Chairman. No. I think the testimony was, and we can have 
the reporter go back, that the matter, as it related to Madison and 
the preferred stock, was something that had been within the De- 
partment for about a month or so, and had been discussed and it 
had been brought to the Department through the Madison Bank 
people, not the Rose Law Firm. That is what I was led to under- 
stand you said. 

Ms. Schaffer. I haven’t seen these documents in a number of 
years. But I’ve seen them periodically here. But I think that earlier 
that month, that Charles had had an inquiry from somebody at 
Madison Guaranty in a telephone conversation. He wrote a memo 
to them, copied me on it, in which the question was, State-char- 
tered thrifts’ authority to issue preferred stock. That’s why I am 
saying that earlier in the month, the issue was already 

The Chairman. On your radar screen, so to speak? 

Ms. Schaffer. Well, yes, in generic terms, yes. 

Mr. Chertoff. So that when Mrs. Clinton, and again we can 
refer to the court reporter, when Mrs. Clinton brought this up, your 
testimony was you were aware of this, and you indicated that you 
didn’t see any problem and that you would get an answer within 
a couple of weeks, you would get back an answer to her. 

Ms. Schaffer. Well, I think maybe I wasn’t specific enough in 
my response, but I think what I said was that I was familiar with 
the question, with the issues, you know, generally on that issue. I 
didn’t cite Madison Guaranty’s specific proposal, I said generally. 

The Chairman. Because it had been on the radar, and there had 
been some discussion about whether Madison had not come ini- 
tially to you personally, but to the Commission, and so con- 
sequently Charles had discussed this and sent a memo to you, giv- 
ing you general notice. So Mrs. Clinton then brought this up to 
you, that there was going to be this question about preferred stock 
in Madison? 
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Ms. Schaffer. She must have. I can’t remember the exact words 
but she obviously did because that’s the reason she was calling. 

Mr. Chertoff. In substance, and when you wrote the letter back 
you responded specifically to Madison, right? 

Ms. Schaffer. Yes, the letter was concerning a proposal, that 
they would generate the proposal, but I think it says the State law, 
in regard to any State-chartered savings and loan. 

Mr. Chertoff. Is that in reference to a specific proposal about 
Madison, right? 

Ms. Schaffer. Well, we have the letter. 

Mr. CHERTOFF. Let me ask you, when Mrs. Clinton said to you 
what this was about, and you indicated you were familiar with it, 
you also said — and it is in the record, we had it a couple of hours 
ago — that you agreed with her. Let’s put the letter up. It is marked 
Bates Stamp 84. 

The Chairman. Can we get Ms. Schaffer a copy of the letter, 
please? 

Ms. Schaffer. I have the letter in front of my eyes. 

The Chairman. Why don’t we make sure she has that letter be- 
cause it’s tough reading it off that screen. 

Mr. Chertoff. It says: 

Re: Authorization and Issuance of a Class of Preferred Stock by Madison Guar- 
anty [“Madison”], a Savings and Loan Association chartered under the laws of the 
State of Arkansas. 

Dear Hillary: 

I have reviewed your letter of April 30, 1985, regarding the proposed authoriza- 
tion and issuance by Madison of a class of non-voting preferred stock. 

You then have a discussion, and you conclude: 

Accordingly, as the Savings and Loan Supervisor, I concur in your opinion that 
Madison’s proposed capitalization plan is not inconsistent with Arkansas Law. 

That is what you wrote, correct? 

Ms. Schaffer. Except that we did not have a specific proposal 
in front of us. 

Mr. Chertoff. So you approved a proposed capitalization plan 
without having a proposal? 

Ms. Schaffer. Of course not. 

Mr. Chertoff. It says right up here, a proposed capitalization 
plan is not inconsistent with Arkansas law. 

Ms. Schaffer. I think you have to — that that’s not fair. That is 
unfair. 

Mr. Chertoff. Am I misreading it? 

Ms. Schaffer. Yes. 

Senator Sarbanes. You are partly reading it. Why don’t we read 
the whole letter. 

Mr. Chertoff. I’ll be very happy to read the whole letter. 

Ms. Schaffer. You can read it. 

Senator Sarbanes. The front part of paragraph 2 to which you 
read the conclusion. 

Mr. Chertoff. I’m very happy to do it. 

Senator Sarbanes. Let’s do that. 

Mr. Chertoff. You wrote: 

I agree with your analysis and conclusion of the question whether an Arkansas- 
chartered savings and loan association may under Arkansas law create, authorize, 
and issue a class of preferred stock. Arkansas law expressly gives State-chartered 
associations all the powers given regular business corporations under the Arkansas 
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Business Corporation Act, including the power to authorize and issue preferred cap- 
ital stock. Further, there is no express prohibition against such action contained in 
the Arkansas laws governing building and loan, and savings and loan associations. 

Accordingly, as the Savings and Loan Supervisor 

That was you, right? 

Ms. Schaffer. Yes. 

Mr. Chertoff. You say: 

I concur in your opinion that Madison’s proposed capitalization plan is not incon- 
sistent with Arkansas law. 

Now, is it your position that you did not understand that this in- 
quiry was with reference to a specific question of issuing preferred 
stock by Madison Guaranty? 

Ms. Schaffer. It is not my understanding. It is a fact. There 
was no proposed specific capitalization plan. That came later when 
we had to determine how much capital they had to raise. 

Mr. Chertoff. You knew that Madison wanted to issue capital. 

Ms. Schaffer. Of course I knew they wanted to issue preferred 
stock. 

Mr. Chertoff. I was going to say, Mrs. Clinton called you up on 
the telephone and you had a conversation with her and you told 
her you were familiar with the issue, correct? 

Ms. Schaffer. To the best of my knowledge. 

Mr. Chertoff. You told her, in earlier discussions you had had 
with people, people at Madison Guaranty 

Ms. Schaffer. Not with her, yes. 

Mr. Chertoff. But you told her, right? 

The Chairman. You said yes? 

Ms. Schaffer. Yes. 

The Chairman. Counsel let me finish. 

Specifically not with her but with other people Madison had with 
the Department? 

Ms. Schaffer. That’s right. 

The Chairman. Go ahead. 

Mr. Chertoff. But you informed Mrs. Clinton of that in the tele- 
phone call? 

Ms. Schaffer. Of what? 

Mr. Chertoff. I will take it slowly. In the phone call with Mrs. 
Clinton, you told Mrs. Clinton you were familiar with the fact that 
Madison had raised this issue of issuing preferred stock? 

Ms. Schaffer. No, I disagree, no. 

Mr. Chertoff. Did you tell her 

Ms. Schaffer. The conversation didn’t last that long. I believe 
what I said was generally it was not a specific proposal we were 
talking about. The issue — no, I disagree. 

Mr. Chertoff. Look, you had discussions with people. You knew 
Madison wanted to issue the preferred stock, right? 

Ms. Schaffer. Absolutely. 

Mr. Chertoff. You had some discussion with people from Madi- 
son before you talked to Mrs. Clinton about it, right? 

Ms. Schaffer. No, I had not. 

Mr. Chertoff. Someone in the Department had? 

Ms. Schaffer. Right. 

Mr. Chertoff. You were aware of it, right? 

Ms. Schaffer. Yes. 
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Mr. Chertoff. When Mrs. Clinton called you, you knew what 
she was calling about, right? She told you and it rang a bell? 

Ms. Schaffer. Yes. 

Mr. Chertoff. You told her, yes, I am familiar with that? We 
have had discussions in the Department about Madison's interest 
in issuing preferred stock, right? 

Ms. Schaffer. No, I can't remember if I said we. I am familiar 
with the issue. 

Mr. Chertoff. And then she? 

Ms. Schaffer. I believe that it's a very simple, straightforward 
issue that — and basically I agree with the analysis. 

Mr. Chertoff. You agreed with the analysis? 

Ms. Schaffer. Mr. Chertoff, this was 11 years ago. 

Mr. Chertoff. As fully as you can, tell us? 

Ms. Schaffer. I think I have done it as fully as I can. The gist 
of it was that she identified why she was calling, and I simply said 
something to the effect of I am familiar with that. I think — as the 
way I would describe it as being something I already knew about 
and had, I mean, a very simple issue that I had looked at. Beyond 
that there wasn’t any discussion of a specific proposal or a specific 
Madison's involvement in it. We didn't talk about Madison Guar- 
anty as a specific interest or proposal. 

Mr. Chertoff. You used the phrase a moment ago, you said that 
you had agreed with the analysis and I am just trying to ask you, 
in the conversation that you had with Mrs. Clinton, there was a 
reference in the conversation to an analysis, correct? 

Ms. Schaffer. Mr. Chertoff, I’m doing the best I can. 

Mr. Chertoff. I understand. 

Ms. Schaffer. To give you the context. I can't give you the pre- 
cise dialogue. 

Mr. Chertoff. Not precisely, generally. 

Ms. Schaffer. The context was that I was already familiar with 
the question of whether a State-chartered savings and loan could 
issue preferred stock. That that issue was out there, was something 
that needed to be resolved, and I was comfortable with, I was com- 
fortable myself with that. I don't know that I said an analysis. 
What I think I indicated was my comfort with the concept. 

The Chairman. Ms. Schaffer, we are going to turn this over to 
the other side, but is it fair to say that you had reached a conclu- 
sion about the general proposition as it related to the issuance of 
preferred stock for a savings and loan? Is that what you're saying? 
In other words, you had a certain comfort. I'm not putting words 
in your mouth, I hope? Is that fair to conclude? Is that what you 
meant, that you had a certain comfort level? 

Ms. Schaffer. I think so. 

The Chairman. At that point, when you spoke to Mrs. Clinton, 
you said basically I have an understanding of the issuance of pre- 
ferred stock. Now, you knew though that this was in reference to 
Madison? 

Ms. Schaffer. I did. 

The Chairman. All right. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Ben-Veniste. 
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Mr. Ben-Veniste. Let me take this a step further. At the time 
of your conversation, there had been some discussions, not with 
Rose Law Firm employees or attorneys, but with Madison Guar- 
anty personnel and your Department? 

Ms. Schaffer. I think, perhaps, Mr. Massey was part of those 
conversations with Charles Handley. 

Mr. Ben-Veniste. You were not a part of the conversations? 

Ms. Schaffer. I believe my information came through Charles. 

Mr. Ben-Veniste. Mr. Handley, before Mr. Massey came into the 
picture, had there not been some inquiry from Madison employees? 

Mr. Handley. Yes. During my depositions by various parties, I 
have seen a copy of the handwritten memo and the Employees’ As- 
sociation phoned me up the first of April and said, “We want to 
think about issuing preferred stock. Do you have a form? What do 
we have to do?” I told them I would have to look at that. I didn’t 
know whether they could, but we would welcome a filing made by 
them, and a legal opinion. 

Mr. Ben-Veniste. So that sort of started everybody thinking? 

Mr. Handley. And I gave a copy of that to Beverly. 

Mr. Ben-Veniste. Now, Ms. Schaffer, when you wrote your letter 
to Mrs. Clinton, you were saying, if I understand your testimony, 
that you had looked at this, you had considered it from the stand- 
point of legality and practical possibilities that you agreed that this 
was something that was doable? 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. This wasn’t a letter that you sent to say OK, 
you go and tell Mr. McDougal he can go sell the stock? It’s not the 
way it worked? 

Ms. Schaffer. Not at all. The position that was taken here — ob- 
viously there was a public policy question, there was a matter of 
public interest, and there was something that if it was OK to is- 
sued preferred stock, it might be done by any other State-chartered 
savings and loan, and in fact, it has been done since then by other 
State-chartered savings and loans. The opinion was in general 
terms: Can this be done? 

Mr. Ben-Veniste. So the proposal that was talked about is the 
proposed concept that this could be done by a Federal savings and 
loan in Arkansas regulated by the State authorities, State char- 
tered? 

Ms. Schaffer. Right. I did understand, as Senator D’Amato has 
pointed out, I did understand that Madison intended to do that. 

Mr. Ben-Veniste. They were going to pursue it. 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. The idea was, you don’t have to worry about 
spinning your wheels, OK. This is something that can be doable. 
But to mix a metaphor, there are other hoops that have to be 
jumped through, as Mr. Handley, Mr. Brady, you, and Ms. Jones 
all got together and worked out. And that had to do with raising 
additional capital to meet Federal requirements that were even 
more stringent than State requirements, correct? 

Ms. Schaffer. Correct. 

Mr. Ben-Veniste. So it would be overly simplistic to say any- 
thing beyond this but that, OK, the checkered flag is coming down, 
you can start the race. Go and work out the details, fill out the 
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forms, follow the regulations, but in theory, this is a proposal upon 
which you can get started and try to perfect? 

Ms. Schaffer. Right. Obviously, there would be no point in pur- 
suing a specific offering of preferred stock if the State was going 
to take the position that it was not allowed, that that instrument 
could not be issued by a State-chartered savings and loan. There 
would be no point in pursuing any effort to raise capital in that 
manner. 

Mr. Ben-Veniste. All this did was to give the green light to go 
further on this proposal? 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. I have nothing further. 

The Chairman. Senator Murkowski. 

OPENING COMMENTS OF SENATOR FRANK H. MURKOWSKI 

Senator Murkowski. Thank you. 

Ms. Schaffer, your responsibility to the State of Arkansas, as 
Commissioner of Securities — is that the correct title? 

Ms. Schaffer. That’s correct. 

Senator Murkowski. Was to protect investors with regard to any 
issuance of stock, and I assume you had on-going knowledge of the 
difficulties associated with Madison S&L, is that correct? 

Ms. Schaffer. I did. 

Senator Murkowski. I’m curious with regard to the two exhibits 
that have been before you. One is your letter of May 14th, and the 
other is a letter from Mrs. Clinton on May 23rd. You indicate in 
your letter, I concur in your opinion, and that is referring to whom? 

Ms. Schaffer. Well, the letter is addressed to Hillary. 

Senator Murkowski. So one could deduce that there was an 
opinion that you had received from Mrs. Clinton? 

Ms. Schaffer. I did. The letter that came April 30th was signed 
Rose Law Firm. It wasn’t signed by an individual lawyer but it is 
in that letter in which the analysis of the Rose Law Firm was. 

Senator Murkowski. They did give you an opinion as to the mer- 
its of the transaction? 

Ms. Schaffer. It was just an analysis of the relationship be- 
tween the Arkansas Savings and Loan Laws and the Arkansas 
Business Corporation Code. 

Senator Murkowski. Would you acknowledge that this opinion, 
since you referenced it in your letter to Mrs. Clinton, was some of 
the substantiation that you used to basically approve the so-called 
Madison capitalization plan? 

Ms. Schaffer. I didn’t approve a Madison capitalization plan. 
Specific 

Senator MURKOWSKI. It says, from the letter, I concur in your 
opinion that the proposed Madison capitalization plan is not incon- 
sistent. 

Ms. Schaffer. We did not have before us a specific capitalization 
plan. The concept, that is what that means. Perhaps inartfully 
worded, but it means the concept. 

Senator Murkowski. In other words, you did not know the 
amount of capitalization? 

Ms. Schaffer. And the form of the instrument would have to 
have been acceptable, the disclosure document, a number of things. 
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Senator Murkowski. Going back and making a reference to the 
opinion, the opinion was drafted by the Rose Law Firm. Do you 
know the involvement, or did it bear the signature of Mrs. Clinton? 

Ms. SCHAFFER. The signature was the Rose Law Firm. It was not 
signed by an individual attorney. It said the Rose Law Firm. If you 
have any questions please contact Richard Massey or Hillary 
Rodham Clinton at this law firm, I believe. 

Senator MURKOWSKI. Why did you respond in a letter to Mrs. 
Clinton specifically then if you were getting an opinion just from 
the Rose Law Firm? Why was Mrs. Clinton selected as the respond- 
ent to your letter? 

Ms. Schaffer. I obviously could not address the letter, “Dear 
Rose Law Firm.” I suppose I could have addressed it to Rick 
Massey, although my conversation was with Hillary Clinton. 

Senator Murkowski. OK. While the opinion that was submitted 
didn’t bear her signature, you had conversations with Mrs. Clinton 
regarding the preferred issue? 

Ms. Schaffer. Right. 

Senator Murkowski. And in that series of discussions, there was 
no indication of what the necessary capitalization requirements 
might be? 

Ms. SCHAFFER. In this letter? In my letter? 

Senator Murkowski. In your letter there isn’t, but I am curious 
to know in the opinion, you say I concur with your opinion. 

Ms. Schaffer. No, no, no. The opinion was just an application 
of State law. It had no reference to a specific dollar amount. That 
would have been the specific proposal I would have been looking 
to get later. 

Senator Murkowski. Now on May 23rd, we have a letter here 
that says, “Enclosed is a letter for your files” — and this is to Jim 
McDougal — I believe you have seen this letter from Hillary Clinton, 
dated May 23rd? If not, perhaps 

The Chairman. Can we identify that? 

Senator MURKOWSKI. This is a letter dated May 23rd from Mrs. 
Clinton to Jim McDougal. 

Ms. Schaffer. Obviously, I haven’t seen the letter. 

Senator MURKOWSKI. I assumed maybe you had in the course of 
the hearing today. 

The Chairman. Do we have copies for the Members too, please? 
Do you have it? OK. I don’t have it. 

Senator Murkowski. This letter comes 9 days after your letter 
to Mrs. Clinton, which you have before you. And this letter is from 
Mrs. Clinton to Mr. Jim McDougal and it says: “Enclosed is a letter 
for your files from Beverly Bassett, approving the proposed author- 
ization.” 

Now if one looks at the word “approved,” one would assume that 
it has some term of approval associated with it, rather than just 
a conformance to Arkansas State Law, that it’s OK to issue pre- 
ferred stock from an S&L. Would you suggest that Mrs. Clinton 
was a little ahead of herself in writing a letter and using the word 
“approved”? 

Ms. Schaffer. No, I think it’s just generally confusing, the con- 
cept being approved from a specific proposal being approved. If the 
concept was not allowable, then there’s no need in developing a 
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specific proposal. So I am not going to quarrel with the use of the 
word “approving.” I think we can quibble over that. 

The concept was what 

Senator MuRKOWSKl. Clearly at the time this letter was written, 
you had not approved much of the preferred issue, including the 
capitalization amount. Is that a fair statement? 

Ms. Schaffer. We did not have a proposal as to the dollar 
amount, the method in which it would be placed, the disclosures. 

Senator Murkowskj. So it really wasn't approved then? 

Ms. Schaffer. No. 

Senator Murkowskj. As the reference to the terminology here? 

Ms. Schaffer. The concept that they wanted to utilize of going 
forward with issuing a class of preferred stock, I believe my letter 
does 

Senator Murkowski. You referenced that quite clearly, that it's 
appropriate with Arkansas State law. My concern is the letter from 
Mrs. Clinton to Mr. McDougal, where she says, “Enclosed is a let- 
ter for your files from Beverly Bassett approving the proposed au- 
thorization.” But at that time, you had not approved it. The 
amount had not even been determined. Is that correct? 

Ms. Schaffer. That’s correct. 

Senator MURKOWSKJ. Just very briefly, as far as your obligation 
as Commissioner of Securities, when the protection to investors you 
scrutinize the risk, is that right? Do you do a due diligence? 

Ms. Schaffer. No, not on a private placement. 

Senator Murkowski . Now, do you depend on attorneys to do due 
diligence? 

Ms. Schaffer. Well, due diligence is done by the attorneys for 
the client. 

Senator Murkowskj. Do you review those? 

Ms. Schaffer. Yes. 

Senator Murkowsiu. Had you done so in this case? 

Ms. Schaffer. It was never submitted. 

Senator Murkowski. It was never submitted? 

Ms. Schaffer. Right. 

Senator Murkowski. So even at that point, had you had an op- 
portunity to measure the risk, based on the information you had 
relative to the issuance of the proposed stock? That’s part of your 
job, wasn’t it, to kind of measure what the risks would be? 

Ms. Schaffer. I would disagree with that characterization. 

Senator Murkowsiu. OK, tell me. 

Ms. Schaffer. It would have been our job to see that the risks, 
whatever they were, were disclosed. 

Senator Murkowsiu. Had you gotten that far in this case of ex- 
amining? 

Ms. Schaffer. No. 

Senator Murkowsiu. So you never really got very far? 

Ms. Schaffer. No. They never even submitted the disclosure 
document or registration exemption requests that would have en- 
tailed all those sorts of things. 

Senator Murkowskj. The reason was the S&L failed before that 
happened, is that correct? 
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Ms. Schaffer. No, it did not. We gave them until the end of De- 
cember 31, 1985, to accomplish that, and the time expired, and 
they had not completed it, or they didn’t do it. 

Senator MURKOWSKI. There was no request to extend it? 

Ms. Schaffer. No. 

Senator Murkowskj. Can you just explain, in conclusion, a series 
of events, your appointment process has got some inconsistencies 
in it that probably are quite easily explained. I think you indicated 
you met Clinton back in 1974 or thereabouts and did some vol- 
unteering? 

Ms. Schaffer. Yes. 

Senator MURKOWSKI. You also worked for him as a law clerk in 
1977 when he served as Arkansas Attorney General? 

Ms. Schaffer. Yes. 

Senator MURKOWSKI. Your brother, Woody Bassett, is a friend 
and supporter of the former Governor? 

Ms. Schaffer. Yes, he is. 

Senator MURKOWSKI. You are aware that your brother wrote not 
one but two letters to Governor Clinton and urged that you be ap- 
pointed to the position of Arkansas Securities Commissioner? 

Ms. Schaffer. Yes, I know that he did that. 

Senator MURKOWSKI. There’s apparently a reference in one of the 
letters that your brother wrote to Governor Clinton, there’s a hand- 
written note from Governor Clinton at the top of the letter. Have 
you seen that? 

Ms. Schaffer. No. 

Senator MURKOWSKI. Perhaps it would be appropriate for us to 
provide that. 

On the note, as I read it, it says, “She’d be good but may need 
to do something else.” Do you see that up there? 

Ms. Schaffer. No. 

Senator MURKOWSKI . I wonder if one of the staff could point it 
out? It is very poorly written, but that’s what I conclude it reads. 
Have we got anybody down there. 

The Chairman. Now, she’s taking a look at it. It’s right up at the 
top, the initial handwriting. 

Senator MURKOWSKI. That’s correct. 

The Chairman. Right on the first line. “She’d be good but may 
need to do something else.” 

Senator MURKOWSKI. And then it has BA. Have you seen that or 
are you familiar with that notation? 

Ms. Schaffer. No. 

Senator Murkowski. “She’d be good but may need to do some- 
thing else.” Do you have any question whether that refers to you 
or not? 

The Chairman. I think in fairness, you haven’t seen this letter, 
at this point, it would appear to be a letter written by your brother. 

Ms. Schaffer. Right. 

The Chairman. In which he’s asking you to be considered for the 
appointment of Arkansas Securities Commissioner. 

Senator Murkowski. “I would like to submit the name of my sis- 
ter, Beverly, for your consideration as the next Securities Commis- 
sioner ” Is what it reads the last sentence of the first paragraph. 
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Then we have this notation on the letter which I can only as- 
sume that Governor Clinton noted. 

Ms. Schaffer. Right. 

Senator Murkowski. You have no explanation of why he would 
consider you for something else? 

Ms. Schaffer. No, I think that means I might not get it. I think 
that means he might appoint somebody else. 

Senator Murkowski. It’s certainly complimentary. It says, “She’d 
be good but may need to do something else.” 

Now would you agree that a comment by the Governor doesn’t 
say that you necessarily got the job. In fact, it sounds like at that 
point, that you probably wouldn’t be considered for the job. One 
might conclude that at least. I think that’s a fair analysis, because 
otherwise he’d say she’d be good for the job. He says, “She’d be 
good for the job but we may need her to do something else.” 

Senator Sarbanes. It doesn’t say that necessarily. 

Ms. Schaffer. I think that it means he may need to appoint 
someone else. 

Senator Murkowski. That’s fair enough. 

Are you aware that a few weeks later, Jim McDougal leaves a 
phone message to Governor Clinton that says, “Beverly Schaffer for 
Securities Commissioner.” 

Ms. Schaffer. I testified that I had no idea that Jim McDougal 
had any reference to my name, used my name, made any 

Senator MURKOWSKI. We have, I gather, a copy of that phone 
message, and that phone message to Governor Clinton says, “Bev- 
erly Schaffer for Securities Commissioner.” And you have not seen 
that? 

Ms. Schaffer. No. 

Senator Murkowski. Do you have any comment with regard to 
that? 

Ms. Schaffer. I was never told about it. I certainly didn’t ask 
for it, and I wouldn’t have wanted it, had it been offered. So 

Senator Murkowski. You mean from McDougal? 

Ms. Schaffer. That’s right. 

Senator Murkowski. You don’t really know McDougal? 

Ms. Schaffer. I have never met Jim McDougal. I don’t think I 
have been in the same room with him. 

Senator MURKOWSKI. Can you give any explanation of why Mr. 
McDougal would be communicating this to the Governor? 

Ms. Schaffer. Well, no. Obviously I can’t answer that. 

Senator Murkowski. No conjecture. OK. 

Yet a few weeks after Mr. McDougal’s telephone message, the 
Governor’s office sends out a press release that announces you as 
the new Securities Commissioner, and I guess that’s just the way 
things happen. 

Ms. Schaffer. Jim McDougal had nothing to do with my ap- 
pointment as Arkansas Securities Commissioner. 

Senator Murkowski. So it is just a coincidence that he would 
communicate to Governor Clinton, “Beverly Schaffer for Securities 
Commissioner.” 

Ms. Schaffer. I don’t know what it is, but it had nothing to do 
with my appointment, I believe. I believe that I got the appoint- 
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merit, my brother asked for it, I don’t believe Jim McDougal’s tele- 
phone call had anything to do with the decision. 

Senator Murkowski. At least it appears to have been a commu- 
nication on your behalf. Whether it had anything to do with the 
Governor’s decision, we’ll never know. 

Thank you, Mr. Chairman. 

One other question. How do you know that McDougal didn’t have 
any influence? I mean, you seem pretty convinced of that. You 
didn’t know McDougal. How do you know he didn’t have any influ- 
ence? He says he did. 

Ms. Schaffer. Well, OK. I guess that’s something this Commit- 
tee can resolve. 

Senator Murkowski. Fair enough. Thank you. 

The Chairman. Senator Dodd. 

Senator Dodd. Mr. Chairman, I want to go back, and maybe just 
put up the 7/2/86 note. I’d ask the staff to put that one up. 

The Chairman. Which note is that? 

Senator Dodd. That’s the handwritten note. 

The Chairman. OK. 

Senator Dodd. The reason I am putting it up, Mr. Chairman — 
he’s not here now, but our colleague from Missouri raised the point 
here that this note to Sam 

The Chairman. If I might just ask my colleagues’ indulgence. We 
have had the witnesses up here for an awfully long time because 
we want to try to get through this, so just to give you a sense of 
where we are, after Senator Dodd and Senator Sarbanes have an 
opportunity during this next 10 minutes or so, why don’t we take 
a 5- or 10-minute break? 

Mr. Handley. Mr. Chairman, I’d like that. 

The Chairman. I just wanted to let you know for your own well 
being. 

Thank you, Senator. 

Senator Dodd. Thank you, Mr. Chairman. 

As I understand it, this note, Ms. Schaffer, had attached to it a 
letter from Federal Home Loan Bank of Dallas. Is that correct? 

Ms. Schaffer. Yes. 

Senator Dodd. The implication was, by our colleague from Mis- 
souri, of course, that by transferring this letter from the Home 
Loan Bank Board to Sam here in a sense, you’re giving, through 
the back door, a heads-up to Mr. McDougal that he might be in 
trouble. That was the implication, as I heard it, from our colleague 
in Missouri. 

The point I want to make, Mr. Chairman, if I can, I don’t know 
if staff has this, but to put in the record at this point, a letter dated 
June 19, 1986, several weeks before the July 2, 1986 memo, in 
which the Federal Home Loan Bank Board of Dallas sent the iden- 
tical letter to the Board of Directors of Madison Guaranty Savings 
& Loan. The point being, obviously, you are not revealing some- 
thing to Mr. McDougal. He had already been sent the very same 
letter by the Federal Home Loan Bank Board in June. So the im- 
plication here that they were somehow providing backdoor informa- 
tion to Mr. McDougal is just not borne out by the facts. 

The Chairman. I don’t think, Senator Dodd, that that was the 
point Senator Bond was making, but rather the question, and I 
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think it did come up, and Ms. Schaffer did indicate that she really 
wanted to warn the Governor about this problem, and McDougal 
might be attempting to get to him. I wrote it down, and I’m going 
to speak to her about that later. She just wanted to warn him. 

Senator Dodd. The point is that McDougal had gotten a letter 
in June, so you couldn’t very well tell Mr. McDougal something. 

The Chairman. Look, McDougal had gotten warnings before. He 
knew about it. I don’t think that was the point that Senator Bond 
was attempting to make. 

Senator Dodd. I don’t know. At this point, at any point, that this 
seems appropriate. The June 19th letter to the Board of Madison 
Guaranty, so it will make it clear in terms of the sequence. 

The Chairman. Why don’t we put that in the record — oh, they 
tell me, it is in the record. 

Senator Dodd. That’s the point I wanted to make. It seemed to 
me, when that was raised, it sounded like, well this could be a 
problem because if you’d given Mr. McDougal a heads-up about 
something from a State regulator, that poses real problems. But I 
didn’t realize 

The Chairman. He had a heads-up. He already knew about this. 

Senator Dodd. That’s very, very important. 

The Chairman. By the way, I don’t mean a heads-up improperly. 
He obviously was in frequent contact with Federal regulators who 
had noted both to the State Commission, as well as to himself and 
to his Board, that they had serious problems. 

Senator Dodd. Here’s my problem, because here you have today, 
1252, the wire service story about his testimony, and the update 
with Ms. Schaffer giving the Governor’s office early warning about 
Fed’s moving at the savings and loan owned by Clinton’s White- 
water partner. So the press is missing it. You may think so, but 
the stories are going out suggesting somehow that the sending of 
that letter to Sam from the Federal Home Loan Bank Board was 
giving the Governor a heads-up. That’s wrong. 

The Chairman. No. It was, I believe, whether properly or im- 
properly, whatever the motivation, and we are not going to ascribe 
anything to that, that the Commissioner has testified that she 
wanted the Governor to be aware of his liaison and the fact that 
McDougal and his bank were in trouble. She wanted him to know 
that. That wasn’t a question of — was that not your testimony, Ms. 
Schaffer? 

Should we take a little break now? 

Senator Dodd. Let me just finish the point. Isn’t that the danger 
here? It’s not so much the Governor knowing about it, it’s the Gov- 
ernor then letting Mr. McDougal know about it. 

The Chairman. I don’t think that’s the point at all, not at all. 
But we’ll get into that. 

Senator SARBANES. Let me make another point. The Governor 
was the Chief Executive Officer of this department. 

The Chairman. Listen 

Senator Sarbanes. An effort’s been made here, I think, I’m very 
frank to say that consistently tried to lead Ms. Schaffer down cer- 
tain paths. I think she’s trying very hard to give her answers to 
these questions, and I think she ought to be allowed to do that. We 
can then evaluate it. But I don’t think this questioning that we 
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have been through about this authorization with respect to pre- 
ferred stock is incredible. She’s been very clear on that point. What 
they approved was that the concept of preferred stock could be 
done, as I understand it. Is that correct? 

Ms. Schaffer. That’s correct. 

Senator Sarbanes. And there’s been a repeated effort made here 
to turn that into the approval of some sort of specific proposal that 
was never before them. You never had a specific proposal before 
you, did you? 

Ms. Schaffer. No. 

Senator Sarbanes. Did you ever approve a specific proposal? 

Ms. Schaffer. No. 

Senator Sarbanes. If you didn’t have it before you, how could 
you approve it? So the only thing that was approved was the analy- 
sis of Arkansas law under which a State-chartered association 
could issue preferred stock. Is that correct? 

Ms. Schaffer. Correct. 

Mr. Ben-Veniste. Indeed, with respect to this confusion that 
Senator Dodd has cleared up now, I think it was raised by the sug- 
gestion that some confidential document from the Federal Home 
Loan Bank Board might make its way in some untoward way to 
Mr. McDougal so that he could take some action to thwart the reg- 
ulators. Was this mythical construct that is completely repudiated 
by the fact that they communicated directly to Mr. McDougal and 
had been for quite some time telling him that the day of reckoning 
was going to come. Then, kaboom, it came, right? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. With respect to the matter that Senator Sar- 
banes raised, this was documented in communications between 
your department and both the Rose Law Firm and the bank, that 
is that there were requirements that they needed to meet, that 
they had a specific timeframe to meet those requirements, and 
when they were approaching the time cutoff, you advised them. 

Let me show you RS000648. If we could put that up, please, and 
provide Ms. Schaffer with a copy. 

Here is a letter dated December 9, 1985, from you via Mr. 
Handley to Mr. Massey, that specifically advises that you need to 
receive the progress and status of Madison’s $3 million preferred 
stock issue and steps taken to meet the Federal Home Loan Bank 
Board’s minimum net worth requirements. 

Since the Department has not yet received a filing for the preferred stock issue, 
we are concerned about the ability of Madison to complete the sale of such stock 
and meet the minimum net worth requirements of the Bank Board by December 31, 
1985, as earlier agreed. 

That is what you are referring to in your testimony, correct? 

Ms. Schaffer. Correct. 

Senator Dodd. Just on that point, has this letter been around for 
awhile? 

Mr. Ben-Veniste. Since 1985. 

Senator Dodd. I understand, but part of the hearing record, I 
mean, we spent at least an hour or an hour-and-a-half on this 
question of the word “approval.” Yet here’s a letter dated December 
from the State Securities saying you haven’t filed. Why would you 
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spend an hour-and-a-half asking the question when this letter's sit- 
ting here? I don't understand that. 

Senator Sarbanes. We've spent time on questioning Ms. Schaffer 
that why, when she got a letter from the Rose Law Firm, she sent 
a letter back to Hillary Clinton. And the sentence in the Rose Law 
Firm letter, before the signature, says, “Should you require further 
information or assistance, please advise Hillary Rodham Clinton or 
Richard Massey of this Firm." 

We had all this questioning, you know, it said Rose Law Firm. 
Why did you send it back to Hillary Clinton. As Ms. Schaffer said, 
she couldn't send it back to Dear Rose Law Firm. 

Senator Dodd. I didn't realize this letter was there. But if you 
have a letter, and staff had these matters, it answers the question. 
Why are we spending an hour-and-a-half on a question that's being 
answered by the very letter sent by the State Securities Office that 
answers the question. What's the point of that? Here it is saying, 
are you going to File in December, are you going to file. You can't 
approve something that hasn't been filed. That’s appalling. Let's 
stop that. 

The Chairman. We have allowed Senators and Counsel to go 
over their time to complete subject areas but we have gone well 
over. I believe there should be a response to certain questions. 

Number one, Senator Bond was not raising a question in that 
manner. There is a very legitimate question concerning whether 
Mrs. Clinton asked Ms. Schaffer about the issuance of preferred 
stock and whether she spoke to her about that in connection with 
Madison Savings and Guaranty. 

Now the record is complete. I won't characterize Ms. Schaffer's 
response. She said this basically had been on the radar screen, and 
that she was familiar with it and that she would get back a re- 
sponse, and she didn’t see any problem. 

So the question was, did the Department, at some point, approve 
or say it would be proper for Madison to go forward with a pre- 
ferred stock offering, with the details of the plan obviously to fol- 
low. 

That’s the manner in which it was put. No one suggested that 
there was a particular plan. Ms. Schaffer was quite clear there had 
not been a particular plan. Thereafter, they became engaged in 
that process and various concerns were raised. 

I will say to you that there are very legitimate questions as it 
relates to this bank and its owner. 

Senator Sarbanes. But those are not to Ms. Schaffer. 

The Chairman. No one said that. Wait a minute, Senator, I lis- 
tened to you. I didn’t interrupt. And I did not say Ms. Schaffer. 

Senator Sarbanes. I understand that, but this woman has been 
berated at this table. A note ought to be made that she's been con- 
sistently berated here this morning. 

The Chairman. Senator, there is no need for you to raise your 
voice, especially with me. 

Senator Sarbanes. At some point 

The Chairman. Senator 

Senator Sarbanes. — when a witness has been subjected to this 
kind of treatment, something needs to be said about it. 
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The Chairman. Senator, are you suggesting that the Chairman 
has in any way abused the Commissioner? As a matter of fact, on 
a number of occasions, I have attempted to provide time for the 
witness to see documents that she was asked a question about. I 
have attempted to provide an atmosphere in which she could tes- 
tify freely. 

Senator Sarbanes. Mr. Chairman, you haven’t been doing the 
questioning. The abuse has come in the questioning. 

The Chairman. I’m sorry you characterize it that way, but I only 
was attempting to make a point. 

There is a very legitimate question concerning the appropriate- 
ness of the Commission’s action, even, at least in my mind — and 
we’re going to explore this and take a brief break — its saying Madi- 
son can go forward with a preferred stock plan, given the fact that 
the weaknesses of the bank was already documented. 

Also, it would appear to me — excuse me, you can make your 
point — I think I have probably spent the least time of any of the 
Senators making observations or asking questions. So I don’t think 
it is inappropriate, and it is on my time, to be permitted to do that. 

But there’s a very real question as it relates to whether, given 
the Commission’s knowledge as it relates to Mr. McDougal himself, 
and previous actions, they should have gone ahead and said, yes, 
you can move forward with a stock plan for Madison Guaranty. I 
believe that we should explore that, and I will when we come back 
from the recess. 

So we’ll take a 5-minute recess, and maybe we can all calm down 
a little when we come back. 

[Recess.] 

The Chairman. I’m waiting for Counsel, but I’m going to call on 
Senator Dodd who has an observation or a question. 

Senator Dodd. 

Senator Dodd. Thank you, Mr. Chairman. 

Going back to the point I made about this, I appreciate that our 
Counsels and staff follow all these matters. I was not aware of the 
letter from Mr. Handley or Mr. Brady to Mr. Massey, if I recall, 
saying when are you going to file. 

The reason I brought that up is because it seems to me the issue 
that was raised, I think it might have been Senator Murkowski 
that raised the issue about whether or not the approval that you 
wrote, Ms. Schaffer, was approval of a specific plan. 

My point was that the question was answered by a letter that 
had come from the Department in December, saying where’s the fil- 
ing. So you couldn’t be writing a letter in a sense approving some- 
thing that hadn’t even been filed, as the later letter indicates. 

The second point, Mr. Chairman, I was going to raise, and I 
thought it’s coincidental, but there is a letter from an analyst by 
the name of John Mitchell to the file, “Subject: Madison Guaranty, 
dated April 3, 1985.” Because the issuance of the preferred stock— 
that date is the very date, there’s another inquiry, as it just hap- 
pens, on that specific date. This is to you from Charles, regarding 
this question of whether or not a State-chartered savings and loan 
association can issue preferred stock. 

Interestingly, just to the file, the analysts at the Federal Home 
Loan Bank Board were analyzing this whole question, and in fact, 
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specifically on this issue. The Madison Guaranty, this memo says, 
and I am quoting from it, “The Association plans to issue $600,000 
of preferred stock, for which the buyer is awaiting issuance, and a 
second issue of an unknown amount will follow shortly thereafter.” 

The memo says the S.A., that is, the analyst here indicated gen- 
eral satisfaction with Madison's business plan, as well as correc- 
tions and improvements. 

So while the State agency is inquiring as to the legality of this, 
the Feds are actually promoting or, at least, endorsing the idea. 
And as we know from previous history, of course, they promoted 
this idea generally around the country as a way to try and avoid 
the drain that we saw happen when these institutions failed. 

It can get mind-numbing here, as I said earlier, some of them fol- 
low this, but there's a clear pattern here in that there’s enough 
documented information, it seems to me, that would answer a lot 
of these questions by just going back and looking at the materials 
we have in front of us. 

In fact, it was the very weakness of Madison Guaranty of the in- 
stitution that caused the Feds to promote the issuance of the pre- 
ferred stock, and the memo dated on April 3rd to the file by the 
Fed’s analyzing the issue approves of the business plan, so you 
then follow on with the inquiry or rather the letter going back ap- 
proving at least the legal question. Then the further note coming 
in December saying, where's your plan. 

It seems to me if you just take all of these things and look at 
them, it’s pretty self-explanatory. It can be a bit confusing if you're 
looking at it for the first time, but there's a clear chronology here 
of what was going on in the Fed's interest aside from what the in- 
dividuals in particular were promoting. 

I don’t know if that memo of John Mitchell, dated April 3, 1985, 
has been included in the record or not, Mr. Chairman? 

The Chairman. It has been. 

Senator Dodd. Again, I think it is a very important memo. Coin- 
cidentally, it occurs on the very same day that makes the case the 
Fed’s think put it on the right track. And the question became 
whether or not it could be done legally. 

If that's all the case then of whether or not they filed, and they 
ultimately never filed. It seems to me here you have a pretty clear 
record of the Fed's responding to the situation as well. 

Thank you, Mr. Chairman. 

The Chairman. Thank you, Senator. 

I am sorry that we have to do some of this, but I think it is im- 
portant because I want to set the record straight. I don’t think that 
the media needs Senator D’Amato, or any Senator for that matter, 
defending them. But I think that their account of what Ms. Schaf- 
fer has testified to, and I'm speaking specifically of, I guess, today's 
AP wire, at 12:52-16 p.m., and I’m going to take the time to say: 

Kraft says that early warning of Governor’s office focused the Fed’s warning 
against McDougal. It goes on to say, update, with Schaffer giving Governor’s early 
warning about Fed’s moving against savings and loan owned by Clinton’s wife, and 
pick up second graph. 

Nine days before the Federal Government moved against the failing savings and 
loan owned by Clinton’s Whitewater partner, an Arkansas regulator warned the 
Governor’s office that the crackdown was coming. 

The Senate Whitewater Committee disclosed today, in a handwritten note to a top 
aide to the Governor, Beverly Bassett Schaffer wrote, “Because of Bill’s relationship 
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with the lending institution’s owner, Jim McDougal, we probably ought to talk about 
the situation.” 

Indeed, that's what the note said and that's what you testified 
to. Is that correct, Ms. Schaffer? 

Ms. Schaffer. That's what it says. 

The CHAIRMAN. It goes on, and I want to go over this with you. 

Schaffer told the Committee she knew that McDougal and Clinton were friends, 
and she wanted to warn the Governor’s office to have nothing further to do with 
McDougal. 

Is that not what you said? That's correct, isn't it? OK. 

Ms. SCHAFFER. I haven't been listening very carefully to what I 
have been saying. 

The Chairman. Do you recall saying the reason you wrote this 
is that you wanted to warn the Governor's office, and you said you 
had nothing to do 

Let me just go on a little further and read this in context. 

Schaffer said that she did not know that Clinton and McDougal were Whitewater 
business partners. 

That’s what you testified to? 

Ms. Schaffer. That’s correct. 

The Chairman. And it says, 

She testified that she wrote the note because, “I believe Jim McDougal abused his 
relationship with Bill Clinton.” 

Did you not say that? 

Ms. Schaffer. I did. 

The Chairman. It also says, 

She said McDougal had tried previously to influence Clinton and that she wanted 
the Governor’s office not to respond to further overtures from him. 

Is that true? 

Ms. Schaffer. Well, I mean, am I going to have to comment on 
the press account? 

The Chairman. I just want to because 

Senator Sarbanes. What Senator D’Amato is doing is reading 
you the press account. 

The Chairman. Senator, I don’t interrupt you. I don’t need my 
questions characterized. Now, I’m asking you please, try to con- 
strain yourself. I told her that I was reading this press account. 

Ms. Schaffer, do you have a copy of this in front of you? 

Ms. Schaffer. No. 

The Chairman. Let me get you a copy, please, so that you can 
follow along. It’s not a trick question, but I think it’s not fair to 
characterize it and I’m not going to attempt to characterize. I want 
to ask you what you agree with and what you don’t. 

If you’ll go down to the middle of the first page, do you see the 
middle? That sentence says, “She testified that she wrote the note 
because, ‘I believe Jim McDougal abused his relationship with Bill 
Clinton.’” I can have the reporter read that back, but did you tes- 
tify to that? 

Ms. Schaffer. Yes. 

The Chairman. You were concerned and you wanted to warn the 
Governor that McDougal would have trouble. I think you said, and 
I wrote a note here some time ago, “If he panicked,” meaning 
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McDougal, “what he would do in terms of attempting to reach out 
to the Governor.” Isn’t that what you said? That’s not there. 

In your testimony, you talked about your concern that McDougal 
might panic, right? And might reach out to the Governor. And if 
that’s not what you meant, I’d like to hear it. 

Ms. Schaffer. Yes. I mean, that’s good enough, I guess. 

The Chairman. That’s what you meant. I mean, you wrote this 
note and you talked about the Governor’s relationship with Mr. 
McDougal, and you said because, and I’m reading the note now, 
“Because of Bill’s relationship with McDougal, we probably ought 
to talk about it.” 

Now when we asked you what you meant, you wanted to give the 
Governor, to tell him, look, this guy has got some problems here 
with this bank. Is that correct? 

Ms. Schaffer. I did not want Jim McDougal to abuse that rela- 
tionship and try to draw somebody else into it. There was no place 
in it for anybody else. I did not want that to happen. I don’t know 
that I testified that I knew that he had tried previously to influ- 
ence Clinton. I don’t believe I said anything like that. 

Senator Dodd. Ms. Schaffer, my problem was, earlier the para- 
graph reads, let me just give you the story, “Schaffer is giving Gov- 
ernor’s office early warning about Fed’s moving.” Here’s where I 
have my trouble, and this is why I raised the issue. The implication 
is that somehow maybe the Governor is then going to provide that 
information to Mr. McDougal when, in fact, Mr. McDougal already 
knew about it. 

The Chairman. I wanted to put this in context. 

Senator Dodd. Our colleague from Missouri said this is like the 
catcher, it would be like the pitcher telling the batter what to 
throw. If you recall, that’s the analogy he used. 

Clearly the implication there is then by providing information to 
the Governor, the Governor then tells Mr. McDougal. That is the 
pitcher telling the batter what he’s going to throw when, in fact, 
the batter already knew in June. That’s my point. 

The Chairman. Senator, I understand your point. I think it’s a 
point well taken, and that’s why we spent a little time doing it. 

Senator Dodd. But you understand my point? You say that, the 
pitcher telling the batter. The batter knew. 

The Chairman. That certainly has not been the thrust of Mr. 
Chertoffs questions. 

Senator Dodd. I didn’t say it was. 

The Chairman. Some of our colleagues may examine from a dif- 
ferent aspect. 

Senator Dodd. The story says, “early warning.” 

The Chairman. The article speaks for itself and we can go over 
this over and over again, but let me address this because this dis- 
turbed me. It didn’t disturb me, but it raised a question. 

I think Senator Murkowski and several others alluded there was 
a message that was taken in the Governor’s office. Can I have that 
call slip? The message, one of the call messages. 

The message says Governor from Jim McDougal and it has a 
date and it makes a reference to Beverly Bassett Schaffer for Secu- 
rities Commissioner. 
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Now, you said you were not aware that Mr. McDougal had made 
a recommendation. Is that correct? You weren’t aware that he had 
recommended you? 

Ms. Schaffer. I wasn’t ever told that he had a conversation with 
Bill Clinton or that he sent a note or whatever he did. 

The Chairman. He may not have even had a direct conversation. 
It appears that there was a message taken down. But you were not 
aware that he called on your behalf? 

Ms. Schaffer. No. 

The Chairman. You testified to that. You went further and then 
said that you wouldn’t want him to do that, and you were quite 
emphatic. I wouldn’t want him to make a recommendation. Why 
did you say that? 

Ms. Schaffer. Because of just my impressions of Jim McDougal. 

The Chairman. Well, tell me. 

Ms. Schaffer. It is broader than that probably, because when I 
sought this appointment, I specifically asked members of my law 
firm and others to stay out of the process because I was a little con- 
cerned about asking clients of the firm or clients to write letters 
or lobby on my behalf for the appointment, because I did not want 
to feel any obligation to those companies, or firms, or individuals 
in the event I did get the appointment. I made it very clear that 
I did not want that kind of effort made by my law firm on my be- 
half. 

The Chairman. But you were quite emphatic when you said you 
wouldn’t want McDougal in particular. 

Ms. SCHAFFER. Well, I am saying, in broader terms, I mean, I 
don’t want to limit it to just Jim McDougal. But I am saying that 
I absolutely, that was my big concern. I really did not want that 
effort made. 

Specifically with regard to Jim McDougal, I didn’t even know the 
man. I wouldn’t want somebody talking to the Governor on my be- 
half that I didn’t even know. 

The CHAIRMAN. It had nothing to do with the fact that you knew 
he had been involved with a number of transactions that were im- 
proper? You did not think about that? 

Ms. Schaffer. No, I didn’t think about that. 

Senator Dodd. One point here. He could have been calling to op- 
pose the nomination. 

The Chairman. Of course, I don’t think we want to engage in 
that speculation. 

Senator Dodd. All he says is Beverly Bassett for Securities Com- 
missioner. 

The CHAIRMAN. I am not even going through the note. It says 
Beverly Bassett for Securities. The point I am making is that Ms. 
Schaffer testified that she didn’t even know that Jim McDougal 
had made this recommendation, and she was quite vehement. You 
said, “I wouldn’t want his recommendation.” I wanted to ascertain 
why you wouldn’t want his recommendation. 

You know of Mr. McDougal and you knew about his general rep- 
utation, didn’t you? I mean, he had been around in government for 
a long time. Is that correct? 

Ms. Schaffer. I knew some things about Mr. McDougal. About 
a fraction of what I know today. 
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The Chairman. But even then, you had a reason, you didn’t want 
his recommendation, did you? 

Ms. Schaffer. My impressions of Jim and Susan McDougal were 
formed in large part by the TV commercials, the ads that they ran. 
They were pretty silly. 

The Chairman. Which ones were those? 

Ms. Schaffer. Maple Creek Farms and there’s another one. 

The Chairman. Castle Grande? 

Ms. Schaffer. I don’t remember the Castle Grande. 

The CHAIRMAN. They were quite extensively advertised. And you 
don’t remember them? 

Ms. Schaffer. Maple Creek Farms is the one that I remember. 

The Chairman. And you are saying that it wasn’t colored by the 
memorandum? 

Ms. Schaffer. I would not have wanted a recommendation from 
any S&L operator at the time. I had a pretty good idea what S&L’s 
were headed for. 

The Chairman. Are you also telling me that in addition to gen- 
erally not wanting any recommendation from outside sources, and 
specifically S&L operators, more than just McDougal, that it had 
nothing to do with any reservations that you may have had about 
him in terms of him not following the law? 

Ms. Schaffer. That was not what was on my mind. 

The Chairman. You really didn’t remember at that time the 
memorandum in which you specifically mentioned the illegality of 
the transactions and actually warned that there might be criminal 
liability? 

Ms. Schaffer. That memorandum has been grossly mischar- 
acterized. If you take those few sentences, and that’s all there is 
to it, then that may be what it says. It’s 3 or 4 pages. It broadly 
looks at the entire issue. If you or I are a partner in a law firm, 
you give me the lowdown. You don’t leave out the fact that there 
might be this ultimate penalty down the road. I mean, it’s your re- 
sponsibility to cover the whole ground. 

The Chairman. With some specificity, you mentioned a number 
of properties that obviously the Federal people were not aware of, 
some of which failed to comply with Arkansas law. For example, 
you were aware that Campobello Island wasn’t handled properly, 
right? That’s one of the properties you mentioned. 

Ms. Schaffer. I would have to read this memorandum. 

The Chairman. Why don’t you take a look at it. Can I see a copy 
of that memo? I think it’s the last page, and I think it goes down 
to the last two paragraphs where you begin to talk — page 4. Do you 
see page 4, the last two paragraphs there. Here’s what draws my 
attention, and again, this is the first time I’ve seen or heard of this. 
But when you start with that second paragraph, 

Perhaps just as potentially devastating to the project is the possibility that upon 
discovering the failure of McDougal and Wade to make a filing determining that 
they should have complied with the Act and did not, HUD would seek an injunction 
against them to force them to stop selling lots or making any improvement whatso- 
ever until they comply with the Act. In that case, it is likely that there would be 
a substantial delay in the progress of the development, and if no lots could be sold 
during that time there would be no income from sales to fund operations. 

These risks should be weighed against the benefit of moving forward now on the 
initial 93 lots without first complying with the Act. The obvious benefit of moving 
forward is that the sale of those lots will provide critical capital needed immediately 
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to fund the start-up of the project and will hopefully generate more widespread in- 
terest in the project as well. 

On the other hand, the more interest there is in the project, the higher profile 
it will have, thereby increasing the likelihood that HUD, unfortunately, will also be 
interested in the project. These, of course, are business risks which require business 
decisions. 

If you go to your third page, you talk about, and you go down 
to the second-from-last paragraph, actually right in the middle, 

Finally, S 1714 of the Act authorizes the Secretary of HUD and the Attorney Gen- 
eral to seek and obtain a temporary or permanent injunction or restraining order 
without bond against any person who is engaged in or is about to engage in any 
acts or practices that would constitute a violation of the Act, namely, selling lots 
subject to the requirements of the Act but not in compliance with those require- 
ments. 

Although the likelihood of criminal sanctions being imposed against a developer 
appears to be relatively small, it has been done. Evidence that the developer will- 
fully violated the Act would have to be fairly strong. The only concern I have on 
this point is the fact that McDougal did not make a filing with the OILSR 

Ms. Schaffer. Office of Interstate Land Sales Registration. 

The Chairman. Is there an office in Arkansas? 

Ms. Schaffer. No. 

The Chairman. Is that Federal? 

Ms. Schaffer. Yes. 

The Chairman. [Continuing.] 

— on Maple Creek Farms or on Gold Mine Springs, and to the best of my knowl- 
edge, there was no exemption available for those developments. 

Then you mention Campobello Island Estates, so they are all 
clearly mentioned. You say, 

The failure to comply with the Act in connection with one or two previous land 
development projects is some evidence that the failure once again to comply with 
the Act was willful and not just a negligent oversight. 

So you see 

Ms. Schaffer. Can I say something? 

The Chairman. Let me just pose this to you and then you can 
respond. Here is where I have difficulty. I understand when you 
say I wouldn’t want McDougal recommending me. And, remember 
you wrote this memorandum just months before and it is about 
McDougal’s actions. 

So I think it does comport with your obvious — I’m characterizing 
what I detected— disdain for McDougal. Then you sent a note to 
the Governor, and I’m not questioning whether it should or should 
no t — and you say, “Because of the friendship with McDougal.” 
Then you testify that you didn’t want the Governor to be pulled 
into this. 

Now, Ms. Schaffer, I can’t understand your conduct because you 
did review this when you were working for Governor Tucker’s law 
firm. Yet when the question arose whether this bank could issue 
preferred stock, it didn’t enter your mind that we were talking 
about Madison and McDougal, and those transactions that you pre- 
viously reviewed and characterized as basically subject to criminal 
sanctions. 

That troubles me. The First Lady calls, and you say, “Yes, we 
have been discussing this. It’s been in the shop, and we’ll get back 
to you on it.” I’m wondering if the First Lady didn’t call but some- 
one else had called, what your response would have been, given the 
fact that you were aware of Mr. McDougal’s shady practices in the 
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past? And you knew the bank was weak. I’m not suggesting that 
you didn’t say certain conditions relating to the broker-dealer rela- 
tionship had to be met, but that’s where I have a problem. I just 
want to share that with you and you can respond, so please do. 

Ms. Schaffer. This was a legal research memorandum. That’s 
what it was. It was one of hundreds and hundreds I did. At the 
time, it was not outstanding in my mind. I believe that it says, I 
don’t believe it draws a conclusion that any of these projects in fact 
violated any law. It suggests that they may, they could, they might, 
and here’s what could happen if they do. 

The other projects that are mentioned, I have no knowledge of 
the facts of those projects. I raised the question, a reasonable ques- 
tion to raise. I would have been negligent had it not been raised. 
Look at the other projects. Look at them. 

I don’t say in here this is in fact, I know for a fact, here are the 
facts about these projects, because I didn’t know the facts about 
those projects. I wasn’t privy to any conversation ever about these 
projects. So this is a legal memorandum. 

Now it doesn’t arrive at the conclusion that, in fact, that oc- 
curred. And you’re asking me, you’re telling me 

The Chairman. He didn’t register, did he? 

Ms. Schaffer. Yes, he did. He most certainly did. 

The Chairman. He was registered at that time? 

Ms. SCHAFFER. They corrected it. My understanding is, I was not 
involved in it, but yes. 

After this memorandum, I don’t know what happened to this 
memorandum. I have no idea. I did what I was supposed to do. I 
gave it to Jim Guy Tucker. I don’t know what they did with it, but 
I do know that they did make a filing with the HUD office, with 
the Office of Interstate Land Sales Registration, and corrected the 
problem I brought to their attention. 

The Chairman. When did you find that out, Ms. Schaffer? 

Ms. Schaffer. I don’t know. I’ve found so much out in the last 
4 years, I don’t remember when that fact emerged. 

The Chairman. But at the time that you wrote this, you raised 
this as a very real problem. 

Ms. Schaffer. They should comply with the law. 

The Chairman. But they weren’t at that point? 

Ms. Schaffer. But they should. 

The Chairman. That is true. 

Senator Sarbanes. 

Senator Sarbanes. Ms. Schaffer, I must say, as we have probed 
each of these issues, it comes through that you tried to handle 
yourself in a very proper and professional manner. You made the 
point here today that you didn’t want anyone, with the possible ex- 
ception I guess of your brother, who went to the Governor two or 
three times, you have a good brother, he thinks a lot of you, to try 
to say that you ought to be the Securities Commissioner. But you 
didn’t want anyone sort of recommending you and particularly peo- 
ple in the industry which you would be involved in overseeing. Is 
that correct? 

Ms. Schaffer. That’s correct. 

Senator Sarbanes. That is what I understood you to say. Is that 
right? 
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Ms. Schaffer. That’s correct. 

Senator Sarbanes. As Commissioner, I’m interested in this effort 
this morning to take an approval given by you and your depart- 
ment on the general legal question that an S&L could, under the 
Arkansas business law, issue preferred stock and try to turn it into 
an approval of a specific Madison proposal. Now a specific Madison 
proposal was never approved by you or your department, was it? 

Ms. Schaffer. No. 

Senator Sarbanes. What you approved and authorized was the 
concept that preferred stock could be issued by an S&L under the 
Arkansas Business Law, is that correct? 

Ms. Schaffer. That is what I intended, that is what I thought 
I was approving. 

Senator Sarbanes. Well, I think that is what you did. I don’t 
think that your abilities, capacities, and professionalism as a law- 
yer ought to be cast in doubt here, because I think you acted as 
a good lawyer. Are you practicing now? Are you still in practice? 

Ms. Schaffer. I was. I am on leave of absence because I really 
have to deal with this. 

Senator Sarbanes. I didn’t know that. I’m sorry to hear that. I 
think what’s being put to you is very difficult and the implications 
that are being made about you I think are extremely unfair. You 
have gotten a difficult press. I gather you were, as Commissioner, 
harassed down there. Is that correct? 

Ms. Schaffer. I think most of the press has been pretty fair to 
me, and pretty professional, and used some manners and just did 
their job. But I had a few upsetting events that sort of over- 
shadowed the good. 

But, yes, it concerns me that it’s gone past, or seems to have 
gone past the effort to gather the facts, if there ever was a true 
effort to gather the facts in any of this, to a real personal smear, 
and it’s just really unfortunate that that’s what this is about in a 
lot of ways. I’m not suggesting that the vast majority of the press 
had anythin g to do with that kind of thing. 

Senator Sarbanes. How long were you the Securities Commis- 
sioner? 

Ms. Schaffer. Six years. 

Senator Sarbanes. Were you ever subjected to any improper 
pressures from the Governor as Commissioner? 

Ms. Schaffer. No. 

Senator Sarbanes. Did you feel you were able to do your job as 
the public interest required and the law called for? 

Ms. Schaffer. Yes. 

Senator Sarbanes. What was your perception, Mr. Handley, of 
how the Department operated during that period when Ms. Schaf- 
fer was the Commissioner? Any improper influences brought to 
bear on it that you discerned? 

Mr. Handley. I was never asked to do anything illegal or im- 
proper by anybody. I always got the chance to say what I thought 
and what I believed and that’s what I did. 

Senator Sarbanes. Was it your perception the department’s deci- 
sions were being guided by the public interest? 

Mr. Handley. Yes. 
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Senator Sarbanes. I have no questions. I’m finished, Mr. Chair- 
man. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Ms. Schaffer, so there’s no lack of clarity about the point, I am 
getting into this July 2, 1986 note to Sam Bratton, CCBW 884, 
885-887. I believe your testimony was that on other occasions, or 
on occasions where there was a bank closing or savings and loan 
closing, you would contact the Governor’s office to give the Gov- 
ernor some notes of the closing, right? 

Ms. Schaffer. Right. 

Mr. Chertoff. That’s because the closing affects depositors, is 
that right? 

Ms. Schaffer. Right. 

Mr. Chertoff. But in this case, in July 1986, there was not 
going to be a closing of Madison, correct? 

Ms. Schaffer. Well, I still believed that there would be. I hoped 
that there would be. That’s what I thought should have been done. 

Mr. Chertoff. When did you write your letter to the Federal 
Home Loan Bank Board suggesting a closing? 

Ms. Schaffer. When we had the final proof of insolvency in 
1987. 

Mr. Chertoff. When in 1987? 

Ms. Schaffer. December. 

Mr. Chertoff. So in December 1987, you first requested a clos- 
ing due to insolvency, right? 

Ms. Schaffer. Let me clarify that. I don’t believe when I talked 
to Sam Bratton that I knew what the plan was for the Dallas meet- 
ing. So in my mind, it was still a distinct possibility that based on 
the unsafeness and unsoundness of the institution, that it might 
well be closed. And so I don’t know that I knew what the plan was. 
That would have clearly taken the savings and loan away from the 
McDougals. The plan, as it evolved, did the same thing, and left 
the institution under new management. Even before new manage- 
ment was there, the McDougals were gone. There was hardly an 
immediate crisis and need immediately to close the institution. 

Mr. Chertoff. The point I’m making, Ms. Schaffer, and it’s con- 
firmed by the letter of June 19th. The letter of June 19th merely 
indicates there’s going to be a board of directors’ meeting. It doesn’t 
say anything about an imminent closing of the bank that’s going 
to cause a crisis for depositors. 

Ms. Schaffer. We weren’t going to tell Jim McDougal in ad- 
vance that we were going to close the savings and loan. 

Mr. Chertoff. Let me finish. In fact, you yourself didn’t recom- 
mend, I think you have taken the position publicly that you 
couldn’t have recommended or taken steps to close the savings and 
loan until you had a certification of insolvency. 

Ms. SCHAFFER. On the grounds of insolvency. But there were 
other grounds that were available, the grounds of substantial dis- 
sipation of assets or unsafe and unsound conditions. 

Mr. Chertoff. So in July 1986, which is 18 months before you 
wrote the letter to the Federal Home Loan Bank Board, what was 
on the table was a meeting of the board of directors, not an immi- 
nent action that would affect depositors, right? 
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Ms. Schaffer. I disagree. 

Mr. Chertoff. It was an action that would, however, affect Mr. 
McDougal, right? 

Ms. Schaffer. I disagree. 

Mr. CHERTOFF. The removal of Mr. McDougal in the meeting of 
July 11th was not something that was going to affect McDougal? 

Ms. Schaffer. Of course it would. But it also affected depositors. 
At the point in time when I had the conversation, it was still my 
belief and my hope that it would just be closed. Closed. I believe 
that’s what my note says. I think they are going to have to be 
closed. The fact that they came up with a plan that would not in- 
volve a depositor payout that accomplished the same thing was fine 
with me. 

Mr. Chertoff. It is quite clear, and let’s make sure there is no 
dispute about it, that of course the board of directors of the savings 
and loan knew that there was going to be a meeting with the Fed- 
eral Home Loan Bank Board because they were required to attend, 
right? 

Ms. Schaffer. Yes. 

Mr. Chertoff. The question here is, the notification to the Gov- 
ernor through Mr. Bratton accompanied by the letter that sets 
forth the particular items that are problem items, including Castle 
Sewer and Water and IDC, or Industrial Development Company of 
Arkansas. Do you know whether Mr. Bratton communicated what 
you had asked him to convey to the Governor? 

Ms. Schaffer. I didn’t ask him to do anything with the informa- 
tion, Mr. Chertoff. I don’t know what he did with the information. 
I didn’t ask him to do anything with it. 

Mr. Chertoff. You asked to talk to him? 

Ms. Schaffer. I told him he needed to know that. I don’t know 
what he did with it. 

Mr. Chertoff. Didn’t you say that we probably ought to talk 
about it? 

Ms. Schaffer. Sam and I. 

Mr. CHERTOFF. Did you talk to him about it? 

Ms. Schaffer. Yes. 

Mr. Chertoff. What did you tell him? 

Ms. Schaffer. I’ve testified to that, I think for an hour or so. 

Mr. Chertoff. We’ll check the record. 

In your discussion with Mr. Bratton, did he tell you he was going 
to tell the Governor? 

Ms. Schaffer. He did not. He said, I agree with you. 

Mr. Chertoff. About what? 

Ms. Schaffer. With what I said. 

Mr. Chertoff. What specifically did he agree with you about? 

Ms. SCHAFFER. He agreed with what I told him. 

Mr. Chertoff. That McDougal was in trouble? 

Ms. Schaffer. No, he agreed with my recommendation that the 
Governor’s office should have nothing to do with this issue in any 
way. It should not involve itself in any way with what the Depart- 
ment was planning to do, was going to do, no matter who liked it, 
what the fallout was, whatever. He agreed that there was no role 
for the Governor’s office. 
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Mr. Chertoff. So you essentially were moving preemptively to 
make sure that if McDougal reached the Governor, that Sam 
Bratton was aware and would recommend, no, have nothing to do 
with McDougal, right? 

Ms. Schaffer. Basically. 

Mr. Chertoff. I want to read to you from Mr. Bratton’s deposi- 
tion on page 161. 

The Chairman. Let’s make sure that she gets that first. Why 
don’t we put it on the Elmo before we start reading it. This is the 
only one? Let’s wait a moment and make some copies of this? 

Mr. Chertoff. If we can resume again, I want to direct your at- 
tention, you can read along with me starting at page 161 at line 
16, and this is from Mr. Bratton’s deposition. 

Question: After discussing Madison issues with Beverly Bassett Schaffer, did you 
then subsequently discuss your discussions with Beverly Bassett Schaffer with the 
Governor? 

Answer: On occasions I would if — probably not every time I had a conversation 
with Beverly Bassett Schaffer in which Madison was mentioned would I have a fol- 
low-up conversation or memorandum to the Governor. There would have been occa- 
sions when I would either give him an oral report or perhaps send him a short 
memo about it, but not on every occurrence where she and I had a conversation in 
which Madison was mentioned. 

Question: Do you recall any specific occasions? 

Answer: I think a specific occasion, I think I probably wrote him a memorandum, 
either shortly before or shortly after or possibly both, the action of the FSLIC, en- 
forcing McDougal out at Madison, I think I probably wrote him a memo about prob- 
ably one, in advance that it was likely to happen, and perhaps a subsequent one 
that it had happened. 

Question: Did you have any discussions about those memos with the Governor? 

Answer: I don’t recall whether I did. I may well have. 

Let me ask you with respect to this particular note we’re talking 
about, I understand that on other occasions, you communicated 
with the Governor’s office about actions that you were going to be 
taking with respect to various savings and loan, is that correct? 

Ms. Schaffer. Right. 

Mr. Chertoff. Were there any other occasions in which, when 
you made that communication with Mr. Bratton, you said it was 
because of Bill’s relationship with the guy who was operating the 
savings and loan? 

Ms. Schaffer. No, I handled them all the same way. 

Mr. CHERTOFF. The only contact you had with Mr. Bratton con- 
cerning action on a savings and loan in which you put in the note 
that you were having the contact because of Bill’s relationship with 
somebody was on this particular Madison Guaranty closing, right, 
or Madison Guaranty action? 

Ms. Schaffer. I’m sorry, I don’t understand the question. 

Mr. Chertoff. I’ll read it again. 

The phrase, “Because of Bill’s relationship with McDougal, we 
probably ought to talk about it.” Were there any other savings and 
loan where you told or indicated to Mr. Bratton that you need to 
talk to him about action on this savings and loan because of Bill’s 
relationship with the owner of the savings and loan? 

Ms. SCHAFFER. The other two savings and loans from 1985 were 
handled in the same way, advance notice, what was likely to hap- 
pen, that’s correct. They were handled exactly like Madison, and 
Jim McDougal didn’t own either one of those. 

Mr. Chertoff. But there’s a difference. 
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Ms. Schaffer. There’s not a difference. 

Mr. Chertoff. In those other two instances, did you tell Sam 
that you needed to get this information to the Governor because of 
the Governor’s relationship with the owner of the savings and loan? 

Ms. SCHAFFER. Jim McDougal didn’t own the other two savings 
and loans. 

Mr. Chertoff. Whoever the owner was on those other occasions, 
the reason you communicated with Mr. Bratton didn’t have any- 
thing to do with the relationship — let me finish — between the Gov- 
ernor and the owner. 

In this case, when you state a reason for why we ought to talk 
about it, you don’t say because of the depositors, you don’t say be- 
cause of the shareholders, you don’t say because of the confidence 
of the citizens of the State of Arkansas. You say, and these are 
your words, these are not my words, you say, “Because of Bill’s re- 
lationship with McDougal, we probably ought to talk about it.” My 
question to you is, did you ever make a similar type of comment 
with respect to any other savings and loan involving some other 
owner of the savings and loan besides McDougal? 

Ms. Schaffer. I don’t know. I might have on Guaranty Savings 
& Loan at Harrison. 

Mr. CHERTOFF. Was the owner of Guaranty Savings & Loan an- 
other friend of the Governor’s? 

Ms. Schaffer. A lot of people in Arkansas were, and I have no 
idea. I don’t know whether they were campaign contributors, they 
might well have been. I do know I believe that they did, the owners 
of that savings and loan, in 1985, were angry and I don’t know 
whether they contacted the Governor’s office. I wouldn’t be sur- 
prised if they had. 

Mr. Chertoff. You also knew that Mr. McDougal had a lot of 
influence in appointing people to posts involving savings and loan 
regulations. 

Ms. Schaffer. No, I have learned that since 1985. 

Mr. Chertoff. So you didn’t know in 1985 that it was Mr. 
McDougal who appointed Latham or who recommended Latham 
and Kendall to the State Savings and Loan Board? 

Ms. Schaffer. Charles may have known that. I don’t know ex- 
actly how that information came. It is obvious to me that if John 
Latham was the appointee, that Jim McDougal might have had 
something to do with it. But you asked me if I knew that Jim 
McDougal had a lot of influence over appointments to the State 
Savings & Loan Board. I don’t know that for a fact. You’ll have to 
ask him or Bill Clinton. 

Mr. Chertoff. We have a document, but that’s what you’ve said, 
is an interesting point. You say that you surmise at the very least, 
from Mr. Latham, it was kind of obvious that McDougal has some 
influence. 

Ms. SCHAFFER. I can tell you that nobody else wanted the ap- 
pointment. That may be the reason that he got it is because nobody 
wanted it. 

Mr. Chertoff. Now, we get back to the question of your state 
of mind and your knowledge about Mr. McDougal going into this 
thing in 1985. Again, we’ve come back to this memo that the Chair- 
man asked you about regarding Campobello Island Estates. Are 
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you telling us now that the Campobello Island Estates sales were 
subsequently properly registered? 

Ms. SCHAFFER. That’s my understanding. 

Mr. Chertoff. Where did you get that? Did someone tell you? 

Ms. Schaffer. I have no idea, Mr. Chertoff. I can’t remember. 

Mr. Chertoff. But what is clear in your memo, and we talked 
about the question of whether you knew the facts, when you were 
an associate, I assume they taught you what they teach every other 
associate, that when you are assuming something you should state 
explicitly in a memo, I am assuming the following, so that you 
identify it. 

Ms. Schaffer. It says, “it is my understanding.” That’s close 
enough to, “I assume.” 

Mr. Chertoff. When I look at the next-to-last paragraph on 
page 3, and I’m sure you have the document in front of you, it says, 
in the third line, “The only concern I have on this point is the fact 
that McDougal did not make a filing with the OILSR on Maple 
Creek Farms or on Gold Mine Springs, and to the best of my 
knowledge, there was no exemption available for those develop- 
ments.” 

You were giving this in your memo to a partner, and the top of 
the memo indicates, “Send copy to McDougal.” Did you understand 
this was going to go to the client? 

Ms. Schaffer. What? 

Mr. Chertoff. Top of the memo, very first page, the handwriting 
says, “Send copy to McDougal.” 

Ms. Schaffer. That’s not my handwriting. 

Mr. Chertoff. No, I am saying did you know this was going to 
the client? 

Ms. Schaffer. No. 

Mr. Chertoff. Mr. Tucker didn’t tell you that? 

Ms. Schaffer. That’s correct. 

Mr. Chertoff. You indicated to us that in 1985, when you were 
confronted with a request relating to Madison, you don’t remember 
that you had done work on Madison issues the year before. Is that 
right? 

Ms. Schaffer. It didn’t occur to me. That wasn’t what was on 
my mind in 1985? Is that the question? 

Mr. Chertoff. Yes, about 8 months or a year after you had writ- 
ten the memo, when the Madison matter, a year after you’d written 
the memo. 

Senator Sarbanes. When in 1985 are we referring to? 

Mr. Chertoff. April 1985. 

Senator Sarbanes. And this memo was? 

Mr. Chertoff. March 1984. 

Senator Sarbanes. Thirteen months later. 

Ms. Schaffer. If somebody had asked me about it, I might have. 

Mr. Chertoff. If somebody had asked you about Madison? 

Ms. Schaffer. No. About whether, if I had been the issue in 
1985 instead of Madison. 

Mr. Chertoff. You were shown a memo earlier since the break. 
It is an April 3, 1985 memo from John Mitchell. “Subject, Madison 
Guaranty Savings & Loan Association.” Had you seen this memo 
before? 
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Ms. Schaffer. Have I seen it before? 

Mr. Chertoff. Have you seen it before? 

Ms. Schaffer. I had a microfilm copy of a copy. But I couldn’t 
read it. 

Mr. Chertoff. Did you get it at the time? 

Ms. Schaffer. I’m sure I did. 

Mr. CHERTOFF. When you looked at this memo at the time, did 
you make note of the fact that two of the projects that were listed 
here were projects that were the subject of your memo a year be- 
fore where there was a problem with the land registration? 

Ms. Schaffer. No. 

Mr. Chertoff. When you went to the Federal Home Loan Bank 
Board meeting, you went there on July 11, 1986, right? 

Ms. Schaffer. Right. 

Mr. CHERTOFF. Who represented Madison, what firm? 

Ms. Schaffer. I believe John Selig and Breck Speed. 

Mr. Chertoff. What firm were they from? 

Ms. Schaffer. The Mitchell Law Firm. 

Mr. Chertoff. Was that the firm you’d been at in 1984? 

Ms. Schaffer. Yes. 

Mr. Chertoff. When they came into the room representing Mr. 
McDougal or representing, I’m sorry, Madison Savings & Loan, did 
it ring a bell with you that, you know, I worked on something to 
do with Madison Savings & Loan? 

Ms. Schaffer. I wasn’t thinking about that. No, Mr. Chertoff, 
that was not what was on my mind. 

The Chairman. I know Mr. Chertoff wants to go into this matter 
further, and he’s going to get back to it, but I think if he does it’s 
going to go well over the time and we are up to 14 minutes. So I 
am going to go to Senator Sarbanes, then we’ll come back. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Thank you. 

Since we are back to this memo that you sent on July 2, 1986, 
let’s review the various reasons why you sent that memo. As I un- 
derstand it, one reason was because you would keep the Governor’s 
office apprised whenever there was activity or action that could af- 
fect the savings and loans, that might have an impact on the de- 
positors, correct? 

Ms. Schaffer. Correct. 

Mr. Ben-Veniste. In this case, you had heard that the press was 
making inquiries about the upcoming meeting of the Bank Board? 

Ms. Schaffer. The inquiries were general in nature. Is Madison 
fixing to be closed? Is Madison going down? We heard they are in 
trouble? Like that. 

Mr. Ben-Veniste. In addition to the general proposition that you 
would keep the Governor’s office apprised, as you did, with respect 
to the closings a year before of two other institutions, completely 
unrelated to, as far as you knew, friends or acquaintances or asso- 
ciates of the Governor, now you had to deal with the rumors that 
were circulating about Madison and possible regulatory action, if 
that right? 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. So that was reason number two. 
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Reason number three was that you thought it prudent and useful 
to let Mr. Bratton know that action would likely be taken affecting 
Mr. McDougal personally and that he ought to know that informa- 
tion in case Mr. McDougal had sought to make a direct approach 
to the Governor’s office, correct? 

Ms. Schaffer. Yes. Although I don’t think, I told him what ac- 
tion might be taken. I think the point I intended to convey was 
that whatever action was taken, the Savings and Loan would be ei- 
ther closed, or something to that effect. I mean, basically you were 
right. I just want to make it clear that what was on my mind was 
not Jim McDougal is, you know, being personally affected. 

Mr. BEN-VENISTE. So there were three separate and pretty much 
independent reasons prompting your writing this note, and you dis- 
cussed it with Mr. Bratton. 

Mr. Bratton, in his sworn testimony, has testified fully about 
your conversations with him, both in connection with the other in- 
stitutions and with respect to Madison Guaranty. The testimony is 
completely consistent with yours, in my view, about what had oc- 
curred back then 11 years ago. 

So now the question arises, as a result of writing this note to Mr. 
Bratton, and enclosing a copy of the Federal Home Loan Bank 
Board letter, that the Madison Board of Directors had already re- 
ceived, can you point to any bad thing that happened? Did some- 
thing bad happen as a result of you writing that memo? 

Ms. Schaffer. To Sam? 

Mr. Ben-Veniste. Other than the bad thing that’s happened to 
you by being mired down, to the extent of giving up your partner- 
ship on a temporary basis and focus on all this. I mean, this most 
importantly because we tend to lose sight of the focus here and 
what it is we are talking about. 

Here is a memo that is sent to Mr. Bratton. Can anybody here 
point to something untoward, irregular, or improper that resulted 
or that flowed from this communication? 

Ms. Schaffer. No. 

Mr. Ben-Veniste. When we go back to the question of what you 
had done 13 months before when you were an associate in a law 
firm looking at issues regarding regulatory requirements with some 
other agency, it is the job of lawyers to point out deficiencies of 
that nature so that they can be corrected. 

Ms. Schaffer. That’s what I thought I was doing. 

Mr. Ben-Veniste. This is not rocket science. This is what you 
were doing? You were pointing to thing that were out of order that 
could be placed in order, and that is frequently what happens in 
a variety of regulations to which businesses are subjected. Some- 
times lawyers can prove quite helpful in pointing a client or associ- 
ate of a client in a direction to take remedial action as appropriate. 
Is that correct? 

Ms. Schaffer. The effort here was to make sure compliance was 
made. It needed to be made and had not been made. Then, you 
need to know the consequences of that and correct it. 

Mr. Ben-Veniste. So you, in terms of the assignment you were 
given, identified the areas where corrective action could be taken. 
Did you have any reason to believe it wasn’t taken? 


673 


Ms. Schaffer. No, I don’t. I have no idea. I wasn’t involved in 
anything after that. 

Mr. Ben-Veniste. A research project came across your desk. You 
identified the issues. You focused on it. You wrote a memo, and 
that was it? 

Ms. Schaffer. That was it. 

Senator Sarbanes. You didn’t know at the time whether these 
failures to file were willful or negligent? 

Ms. Schaffer. No, I did not. 

Senator Sarbanes. You said that specifically in the memo, as I 
read it. 

Ms. Schaffer. I think it repeatedly says also, “to the best of my 
knowledge,” “to the best of my knowledge,” which was quite lim- 
ited. Maybe I should have said: Based on my limited amount of in- 
formation that I have been told, but “to the best of my knowledge” 
means that. It doesn’t mean I’ve drawn a factual conclusion and 
that it is irrefutable. I don’t know. It is an abundance of caution, 
it looks to me like, and everybody else here has gotten to read this 
several times before today. I have not. 

Senator Sarbanes. It seems to me you were just laying out the 
options, the possible implications, but I note that you say, you raise 
a point about whether it was negligent oversight or willful. So you 
didn’t know for a fact whether it was one or the other, I take it? 
Ms. Schaffer. No. 

The Chairman. Senator Bond. 

Senator Bond. Thank you very much, Mr. Chairman. 

Ms. Schaffer, let me go back to clear up a couple of things with 
respect to the approval of the preferred stock issuance. 

We have discussed, or you have seen I believe, the memoranda 
from Jim McDougal which, for background purposes, indicated that 
he wanted to sell preferred stock immediately. We have the memo- 
randum saying, “I want this preferred stock matter cleared up im- 
mediately as I need to go to Washington to sell stock,” and the 
business plan which we have, is another memo. 

Senator Sarbanes. What are you referring to? 

Senator Bond. Excuse me. Has Ms. Schaffer seen 99003746? 
That is a Letter to File from John Mitchell and S-KR03131? 

The Chairman. You do have the April 3rd letter there? 

Mis Schaffer Yes 

The Chairman. It says, “To File from John Mitchell”? 

Ms. Schaffer. Yes. 

Senator Bond. Have you seen the memorandum dated April 18th 
to John Latham from Jim McDougal? 

Ms. Schaffer. I don’t think so. 

Senator Bond. We’ll put it up. It is very brief. I offer that for 
background to say that the documents have indicated that they 
want this matter to go forward. My question to you is 

The Chairman. Senator, can you see that on the Elmo? 

It is a very short one page: “I want this preferred stock matter 
cleared up” — what is that? 

Senator BOND. “. . . cleared up immediately as I need to go to 
Washington to sell stock.” 

Ms. Schaffer. “Washington”? “Washington”? 

Senator BOND. Who knows? I’m not going to 
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The Chairman. This is a memo from, obviously 

Senator Bond. McDougal to John Latham. 

The Chairman. Have you seen this before? 

Ms. Schaffer. No. 

Senator Bond. Thank you. That’s all I needed to know. 

But I would like to ask now, after the May 14th approval letter, 
you had done what was requested of your department? Correct? 

Ms. Schaffer. We had responded to their letter. 

Senator Bond. The conditions you placed were conditions upon 
the activities of the broker-dealer, the service company’s broker- 
dealer activities. Did you put any conditions at that time on Mr. 
McDougal or limit his ability to sell stock, the preferred stock? 

Ms. Schaffer. Not in the May 14th letter. That was, I believe, 
in a July letter to Rick Massey, the broker-dealer application, and 
discussions about that I think followed this May 14th letter some- 
time during June, July, or August. 

Senator Bond. That’s the point. I think there has been confusion 
because there are restrictions on the broker-dealer matter, and I 
want to set that aside and just focus on the preferred stock. 

Once you issued the approval on May 14th, then it was up to Mr. 
McDougal, if he could find a purchaser who thought he was going 
to sell $600,000, then he would have to come back with another fil- 
ing specifically, but he did not do that? 

Ms. Schaffer. He didn’t. 

Senator Bond. So in terms of that process, you granted the ap- 
proval that was requested, and the reason nothing further hap- 
pened was not any failure to act on your part with respect to the 
preferred stock? 

Ms. Schaffer. Right. They never submitted the proposal that 
would have been required to be submitted in advance before they 
could offer or sell the stock. 

Senator Bond. Thank you. I think that was a little bit confused 
because there were questions asked about the broker-dealer and 
what went on afterwards, and what limitations were placed on the 
broker-dealer. 

Now did the Madison Service Agency acquire a broker-dealer 
prior to getting approval from you? 

Ms. Schaffer. It did what a lot of other companies did at the 
time, and some other S&L’s. They acquired a dormant, inactive 
broker-dealer shell that wasn’t licensed to operate. 

Senator BOND. Then they came to you, and that is what began 
the process of your discussions of an examination of and/or restric- 
tion of the operation of the broker-dealer? 

Ms. Schaffer. Yes, that is good enough, I guess. 

Senator Bond. Thank you. 

Let me go back to the July 2, 1986, memorandum to Sam 

Ms. Schaffer. “Bratton.” 

Senator Bond. Sam Bratton. At the time you sent the memo, did 
you have a meeting with Mr. Bratton or a telephone conversation 
in respect to that memorandum? 

Ms. SCHAFFER. I didn’t have a meeting with him. I had a tele- 
phone conversation, but I don’t know what day. That was the 2nd 
of July. I couldn’t tell you. 
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Senator Bond. But you did have a conversation with him that 
referenced matters in that memorandum? 

Ms. Schaffer. Yes. 

Senator Bond. Do you recall what that conversation was? 

Ms. Schaffer. Well, yes. Fve testified I think today fairly exten- 
sively about the conversation. I can go through it again, if you like. 

Senator Bond. Again I apologize. I had to speak to the Mayors 
today and I was not present for it. If it is fully in the record, I will 
come back and not take up more of your time going through it. 

At the time you had that conversation, you had been in discus- 
sions with the Federal Home Loan Bank Board about Madison 
Guaranty and other troubled savings and loans? 

Ms. Schaffer. Yes. 

Senator Bond. Did they give you continual status reports and 
updates on what they planned to do? 

Ms. Schaffer. I wouldn't call it “continual." Periodic. 

Senator Bond. Did they tell you in advance of July 11th what 
steps they were going to take at the July 11th meeting? 

Ms. SCHAFFER. They did at some point. We discussed it. They 
asked our recommendation about that, and I suppose this is where 
— this really aggravates me — I suppose I could have said, well, we 
don't want you to do that because, after all, Jim McDougal is a 
friend of Bill Clinton's; but what I did instead was say, absolutely, 
you know, let's do it. 

So I think it is unfair — you know, I had an opportunity there to 
do the wrong thing and I didn't. But in those conversations, we did 
discuss what would happen or the mechanism if it were to be 
closed and what action would be taken. I do not know when that 
jelled. I mean, I do not know when it was settled and resolved that 
that is what would be done. 

Charles I believe had some of those conversations, so he might 
know better than I; but we did know before we went to Dallas. 

Senator Bond. All right. 

Then the letter which was attached to your July 2nd hand- 
written note which went to the Board of Directors of Madison 
Guaranty was, as I believe you stated, kept confidential. This was 
to be known only to the Board Members and the people involved 
that these restrictions were being placed upon Madison Guaranty? 
You included a copy of the Federal Home Loan Bank Board letter 
of June 19th in the note to Mr. Bratton? 

Ms. Schaffer. I believe that the State — we are all State. I mean, 
we are an agency of the State. So I will not make the distinction 
between the Securities Department and the Governor’s office in 
terms of the State's right to look at that document. That is too nar- 
row for me. 

Senator Bond. I think that point was raised previously, and I 
think there is a very good reason for that. I stated why in my State 
we did not do that. I think some of my colleagues may have drawn 
the wrong inference. I think there are problems involved with that. 

I guess the final question was that you had with the transmittal 
of this letter to Mr. Bratton, the point I believe you made earlier 
was that you felt that the Governor needed to know about the ac- 
tion to be taken in Dallas by the Federal Home Loan Bank Board? 
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Ms. Schaffer. I think I have said this repeatedly. I didn’t say 
that Sam Bratton should tell Bill Clinton. Sam was my liaison. 
Sam was the person I wanted to know. Sam, do whatever you want 
to with it after that. I didn’t have anything to do with it anymore 
and didn’t want to. But that was my purpose. I wanted the infor- 
mation in describing — I was asked about the relationship, Bill Clin- 
ton’s relationship, what does that mean? Well, I’ve said that I be- 
lieve that Jim McDougal abused his relationship with Bill Clinton. 
That’s not something I wanted to see occur again. 

Senator Bond. But the reason you talked to a liaison with the 
Governor’s office is because that is information the Governor’s of- 
fice needs to have? That is why they have liaisons. Right? 

Ms. Schaffer. Well 

Senator Bond. OK, well 

Ms. Schaffer. That’s right. I think it is a fair conversation to 
have. If something is done with the information that is inappropri- 
ate, then I think that is a different matter altogether. 

Senator Bond. All right. Thank you, Mr. Chairman. 

The Chairman. I have to ask a question. You said, and I asked 
Mr. Chertoff to write it down, “I didn’t want Mr. McDougal to 
abuse his relationship with the Governor. It’s something that hap- 
pened. I didn’t want it to happen again.” What didn’t you want to 
happen again? 

Ms. Schaffer. I think you’re just over-reacting to that 

The Chairman. I am not over-reacting. 

Ms. Schaffer. I should choose my words more carefully. 

The Chairman. You said, “I believe he abused his relationship 
with the Governor.” Is that what you said? 

Ms. SCHAFFER. I think he threw Bill Clinton’s name around 
every chance he got. 

The Chairman. You knew it back then? 

Ms. Schaffer. Well, he did it. He did it everywhere he went. 

The Chairman. You were aware of it, then? 

Ms. Schaffer. Of course I was aware of it. 

The Chairman. As a matter of fact, you knew that he was Bill 
Clinton’s top assistant at one point, wasn’t he? 

Ms. Schaffer. I don’t think I really knew that. His top assist- 
ant? I don’t think so. 

The Chairman. You knew he worked for the Governor? 

Ms. Schaffer. At some point, at some time he did in some ca- 
pacity, as a liaison, I think. I wasn’t paying any attention to Jim 
McDougal in 1978. I was in law school. 

The Chairman. But you said you never wanted him to do it 
again? 

Ms. Schaffer. Then I withdraw the comment. As I say, I am 
going to have to choose my words more carefully. 

The Chairman. Ms. Schaffer, this is not the first time. Starting 
from the beginning, the record indicates you wrote this note, and 
the note says quite clearly — and I think Mr. Chertoff raised it — did 
you ever suggest, because of someone’s relationship with the other 
failed banks, “Because of Bill’s relationship with McDougal, we 
probably ought to talk about it.” 

Ms. Schaffer. I’ve said all I can say about that. 

The Chairman. We have several more minutes. 
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Mr. Chertoff, let me say I have gone to 15 minutes because we 
have less than four Members, and this way we will have a better 
flow. At 15 minutes we will conclude, and then we will go to the 
other side. 

Mr. Chertoff. Thank you, Mr. Chairman. 

This Federal Home Loan Bank Board meeting on July 11th, that 
was actually sparked by an examination at the savings and loan 
that took place starting around February 28th; right? 

Ms. Schaffer. I don’t know. 

Mr. Chertoff. Sometime in the Spring you knew there had been 
an examination? 

Ms. Schaffer. Yes. 

Mr. Chertoff. You knew there had been discovery, and a lot of 
I guess what we could call financial shenanigans, including using 
straw men to purchase property? 

Ms. Schaffer. I don’t know what I knew at that point in terms 
of the details. Charles brought it to my attention, but, no, I am not 
going to say that I knew in detail. 

Mr. Chertoff. Do you know what a “straw man” is? 

Ms. Schaffer. Yes. 

Mr. CHERTOFF. Just to lay it out on the record, your understand- 
ing of a straw man is somebody who — and this could be a straw 
“woman” — is used as really a fictitious purchaser, someone who 
really is not buying the property for themselves but they are lend- 
ing their name so as to conceal the real identity of the person who 
actually has the real ownership. Is that a fair description? 

Ms. Schaffer. Yes, I guess. 

Mr. Chertoff. I want to give you a document which is a record 
of this Board of Directors meeting at the Federal Home Loan Bank 
on July 11th, which I am going to put before you. 

The Chairman. Does Ms. Schaffer have a copy of that? 

Ms. Schaffer. Of course I don’t have a copy of it. 

The Chairman. We are going to get it to you. Don’t try to read 
it off the Elmo. 

Mr. Chertoff. Have you ever seen this before? 

Ms. Schaffer. No. 

Mr. Chertoff. It is produced by the Federal Home Loan Bank 
Board. It lists a number of people who attended the meeting: Rolf 
Coburn, Beverly Bassett, Charles Handley, Bob Young, Larry Sta- 
ten, Karen Bruton, and a number of other people, including John 
Selig, who was from your old law firm; right? 

Ms. Schaffer. That’s what it says. 

Mr. Chertoff. I want to see if I can help you. For the record 
I will identify it. This is a typed version from notes or minutes that 
were kept by one of the Federal Home Loan Bank personnel of 
what occurred at the meeting. 

The Chairman. This is the Federal Home Loan Bank Board 
meeting down in Texas concerning Madison Guaranty? 

Mr. Chertoff. That’s right. 

The Chairman. This is the meeting that Ms. Schaffer indicated 
in the note was going to take place on July 11th? 

Mr. Chertoff. That’s right. 

By the way, we have talked about the Federal regulators and 
what they were doing and what they thought about Madison. Just 
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to be clear, the Federal Home Loan Bank Board that you dealt 
with was located in Dallas? Right? 

Ms. Schaffer. Right. 

Mr. Chertoff. You were in Arkansas and they were in Dallas? 

Ms. Schaffer. Right. 

Mr. Chertoff. I want to have you follow this with me and see 
if you can shed some light on your recollection of these conversa- 
tions. Let me ask first, do you need a break? 

Ms. Schaffer. No. 

Mr. Chertoff. Are you ready to go forward? 

Ms. Schaffer. Yes. 

Mr. Chertoff. OK. On the second page under the description for 
“Faulk,” Item No. 6, it says, “Misuse of position and usurpation of 
corporate opportunities. The Association has been making sales to 
people without financial wherewithal that are characterized as 
‘straws’ as to generate business.” Do you remember the discussion 
about straws? 

Ms. Schaffer. I don’t remember the specific discussion 10 years 
ago or so. 

Mr. Chertoff. They talk about financial false and inaccurate in- 
formation having been given to the examiners. Do you remember 
that discussion? 

Ms. Schaffer. Yes. 

Mr. Chertoff. What about that? 

Ms. Schaffer. I just remember that the examiners — I guess not 
in much detail. I remember the examiners being angry and feeling 
like at the on-site examination that they weren’t given all the docu- 
ments that they needed in a timely fashion to complete the audit 
and to pursue the things they were looking for. 

The Chairman. I am going to ask Counsel to suspend because we 
are over. 

Senator Sarbanes. 

Mr. Cole. Mr. Handley, if I could ask you about the issue of reg- 
ulation of Madison Guaranty, after the meeting in July 1986, that 
we have been discussing, do you recall whether a Cease and Desist 
Order was entered against Madison Guaranty by Federal regu- 
lators shortly after that meeting? 

Mr. Handley. Yes, sir. 

Mr. Cole. I am not going to put the document in the record, but 
I have a copy of it here, a 30-page order laying out the manner in 
which the institution would be operated. Is that consistent with 
your recollection of what occurred? 

Mr. Handley. Effectively that Cease and Desist Order placed the 
Federal Home Loan Bank in control of the management decisions 
of the Savings and Loan Association. They controlled the Savings 
and Loan with this. 

Mr. COLE. So from the perspective of your department, was it 
necessary for you to take any further action at that time in view 
of the actions that had been taken by the Federal regulators? 

Mr. Handley. We felt that that agreement effectively got the 
McDougals out, and the Federal Home Loan Bank put the manage- 
ment in that they wanted and controlled the management. 
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Mr. Cole. Was there anything further in your department that 
the State of Arkansas could have done at that point to take further 
action against Madison Guaranty? 

Mr. Handley. We could have. We could have closed them down. 
As Beverly testified, we could have filed in State court for a re- 
ceiver, but I think that would have been disastrous to the insur- 
ance system in the State of Arkansas and the insurance system in 
the whole United States if FSLIC wasn’t going to participate in 
that receivership. 

Mr. Cole. In other words, if the Federal funds had not been 
available to pay off the depositors 

Mr. Handley. In my opinion, that would cause a mass run on 
the Association, and probably would affect the whole system. If 
the depositors learned that the Federally-insured savings and loan 
accounts were not going to get paid, they would lose confidence, 
certainly in that particular Association, and probably the whole 
system. 

Mr. Cole. I take it you had an understanding from the Federal 
regulators at the time that that was something they did not want 
your department to do. Is that correct? 

Mr. Handley. Right. 

Mr. Cole. In fact, Mr. Handley, if you had filed such an action 
in State court, you would have needed proof of insolvency, is that 
not correct, in order to have a receiver or a conservator appointed? 

Mr. Handley. Yes. Capital wouldn’t pay it. 

Mr. Cole. Did you have proof of insolvency at that time in the 
summer of 1986? 

Mr. Handley. No. 

Mr. Cole. In fact, you did not have proof of the insolvency of the 
institution until almost a year later, in 1987, when an independent 
auditing firm completed their annual audit of Madison Guaranty 
Savings & Loan. Is that correct? 

Mr. Handley. That’s correct, when a newly employed CPA firm 
by the new management put in place was employed to go over the 
books again. Peat Marwick was hired, and we received a copy of 
their audit report. 

Mr. Cole. That is the national accounting firm of Peat Marwick 
that conducted that audit? 

Mr. Handley. Yes. 

Mr. Cole. That firm was retained by the new management of 
Madison Guaranty that was put in place pursuant to the Cease 
and Desist Order by the Federal regulators? 

Mr. Handley. Yes. 

Mr. Cole. The McDougals, and parties related to the McDougals, 
had been removed from the management at that time? 

Mr. Handley. That’s correct. 

Mr. Cole. So to sum up, during that interim period between 
1986 and 1987, from the perspective of your department, the mat- 
ter was being handled by Federal regulators in both a normal and 
appropriate way? 

Mr. Handley. Yes, pursuant to the Cease and Desist Order that 
had been entered into. 

Mr. Cole. Ms. Schaffer, was that consistent with your under- 
standing of what was occurring at the time? Did you feel that it 
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would have been necessary and appropriate for you to take any fur- 
ther action in view of the action that the Federal regulators had 
taken? 

Ms. Schaffer. No, it wasn't necessary. The purpose of collabo- 
rating on what to do was to take care of it. One action — no, I don't 
think any other action was necessary, having accomplished the re- 
moval of the McDougals. 

Mr. Cole. So you had consulted with the Federal regulators, and 
they had advised you of the course of action that they had intended 
to take, and you concurred in that action at the time? 

Ms. Schaffer. Absolutely. 

Mr. Cole. Did there then come a later time when the situation 
at Madison Guaranty worsened, and that you recommended to the 
Federal regulators that further steps be taken? 

Ms. Schaffer. After the Cease and Desist Order was entered. 
Part of the Cease and Desist Order required that they fire the ac- 
counting firm, Frost and Company, and hire new auditors, and 
order appraisals on the properties in order to determine their 
value, so they could actually assess the financial condition of the 
savings and loan. Those audits were not completed when Peat 
Marwick was brought in until 1987. There was a significant delay 
in getting appraisals returned on real estate that they owned. 

When they were completed, and we received them in 1987, it was 
at that point that we had the first proof of insolvency available to 
us to act on; and that's when we did it. 

Mr. Cole. That is the point in time when you urged the Federal 
regulators to close the institution and pay off the depositors? 

Ms. Schaffer. Right. 

Mr. Cole. Is my understanding correct that they did not do so 
at that time? 

Ms. Schaffer. They did not. 

Mr. Cole. What was the reason they didn't take that action, 
even though you recommended it? 

Ms. Schaffer. They didn’t have any money, it was a low priority 
for them, given particularly the Dallas regional office had all of 
Texas and Louisiana. They had a number of disasters on their 
hands. If there was money available in the FSLIC to close an insti- 
tution and pay off depositors, this would not be one of them. 

The active policy at the Federal level with regard to insolvent 
savings and loans during this period was to leave them open, and 
to delay recognition of those losses forever, just about, at least, I 
mean — and it was — until after the 1988 election. I don’t know that 
that was deliberate, but it's not a coincidence, I don’t think, that 
all of them were closed in Arkansas that had been insolvent for a 
long time in March 1989. 

Mr. Cole. So that we’re all clear here, your department and the 
State of Arkansas did not have the funds to shut down either 
Madison or any other State-chartered savings and loan, and pay off 
the depositors? 

Ms. Schaffer. They were Federally-insured, that money would 
have to come from the FSLIC. It would involve their agreement. 
They would have to agree that they would accept the receivership 
of the institution at the time, at the designated time. 
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We were told repeatedly that it was just not a high priority. 
There were many others waiting in line, and I think their attitude 
generally was the McDougals were the problem. They had been re- 
moved. There is new management. So there’s not an emergency in 
terms of closing the institution, in that if it’s left open there might 
be some further damage done to the institution. I mean, I think 
that generally the policy was to leave them open. 

Mr. COLE. Finally, as we have seen here today, your efforts and 
activities as a State S&L regulator have been under tremendous 
scrutiny. Even looking back with hindsight today, is there anything 
more that you could have done beyond what you did to regulate 
this institution and prevent losses to the Insurance Fund and the 
taxpayers? 

Ms. Schaffer. Not unless I could change the facts and the cir- 
cumstances and the timing, and some of those things, too. I used 
my best judgment at the time. 

Mr. Cole. And in terms of the powers that were available to you 
and to the State? 

Ms. Schaffer. I’m comfortable with what we did. 

Mr. Cole. Thank you. 

The Chairman. Mr. Chertoff. 

Senator Sarbanes. Can I ask how much longer, Mr. Chertoff? 

The Chairman. Probably about a half hour. 

Mr. Chertoff. Ms. Schaffer, if you had knowledge or reason to 
suspect that a man who owned a large share of the stock in Madi- 
son Guaranty Savings & Loan was doing things that were illegal, 
it would have been incumbent upon you to notify the Federal au- 
thorities in Dallas and tell them that there was a problem going 
on at the bank, right? 

Ms. Schaffer. That’s not a question — I can’t answer that ques- 
tion. If I had known from an examination our department did — we 
didn’t do examinations. 

Mr. Chertoff. If you knew just from anecdotal evidence, just 
from general knowledge? 

Ms. SCHAFFER. Anecdotal evidence? A regulator should act on an- 
ecdotal evidence? 

Mr. Chertoff. Could a regulator investigate based on anecdotal 
evidence? 

Ms. Schaffer. Sure. 

Mr. Chertoff. Now, I want to go back to this meeting at the 
Federal Home Loan Bank Board. Have you had an opportunity to 
look at this memo? 

Ms. Schaffer. Parts of it. By the way, who wrote this memo? 

Mr. Chertoff. It was written by someone at the Federal Home 
Loan Bank Board. 

Ms. Schaffer. Someone? I’m not allowed to know who? 

Mr. CHERTOFF. I can’t tell you the identity of the person offhand. 
We have some notes. I guess somebody could compare them with 
the notes, but it was produced from the files. I’m not deliberately 
withholding it from you. It was one of the people who attended the 
meeting. By the way, if you disagree with one of the characteriza- 
tions, you’re free to do so. I’m not suggesting it’s your document. 

As you go down the second page, it says here, he refers to Faulk, 
“He also said that a Section 407 investigation will be started into 
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whether any ‘shenanigans' are going on in the developments.” Do 
you know what those “shenanigans” referred to? 

Ms. Schaffer. I’m sorry. I don't know where. 

Mr. CHERTOFF. Second page, right toward the bottom, right be- 
fore Mr. Selig comes in and says something, the paragraph before 
that. Faulk says, “He also said that a Section 407 investigation will 
be started into whether any ‘shenanigans' are going on in the de- 
velopments.” Du you know what the “shenanigans” were? 

Ms. Schaffer. No. 

Mr. Chertoff. Dd you know the developments were various real 
estate developments that Madison Financial, the investment sub- 
sidiary of Madison Guaranty, was making? 

Ms. Schaffer. What? 

Mr. Chertoff. Do you know what the developments were? They 
are talking about the real estate developments, right? 

Ms. Schaffer. I am not going to interpret somebody’s memo. I 
don’t even know who wrote this. I don’t know what whoever wrote 
this is referring to. 

Mr. Chertoff. You don't remember any discussion about devel- 
opments or problems with the real estate developments? 

Ms. Schaffer. I’m sure there was discussion of problems in real 
estate developments, although I have absolutely no memory of any 
specific discussion of a specific real estate project. 

Mr. Chertoff. Mr. Handley, you were at the meeting, right? 

Mr. Handley. Yes. 

Mr. Chertoff. Do you remember a discussion about shenanigans 
in the real estate development? 

Mr. Handley. I don't remember very much of the details of the 
meeting, just the general overall tone. 

Mr. Chertoff. The general overall tone was that there was a lot 
of fishy activity at the savings and loan? 

Mr. Handley. There's a lot of bad problems at the savings and 
loan, and Mr. Faulk took a very firm and direct approach. 

Mr. Chertoff. Also, Mr. Faulk was the Federal regulator, right? 

Mr. Handley. Yes. 

Mr. Chertoff. Ms. Schaffer, you suggested earlier that it would 
have been, I guess you implied that it would have been possible, 
had you wished to do something improper, to mention to the Gov- 
ernor — to prevent this proceeding from going forward. I’m not sug- 
gesting you would have wanted to do that. The fact of the matter 
is, at this point, on July 11, with the condition of this savings and 
loan as it had been found by the examiners, with straw men and 
fictitious purchasers and excessive compensation and inadequate 
documentation, there's no way that even the Governor of Arkansas 
could have stopped the Federal Government from going in and hav- 
ing this meeting and kicking Mr. McDougal out of the savings and 
loan, right? 

Ms. Schaffer. I suppose he could have tried. 

Mr. Chertoff. He could have tried. Do you think he would be 
successful in the face of all this? 

Ms. Schaffer. I don't think he would have tried. 

Mr. Chertoff. I want to go further on to this memorandum. 
There is a particular discussion on page 6 that I want to direct 
your attention to. 
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Again, I want you to bear in mind that in 1984, you did legal 
work with respect to this Campobello property, which is part of 
Madison Financial; that you did it for Jim Guy Tucker, who was 
a partner of Mr. Selig who came in in 1986 to represent the sav- 
ings and loan. And Mr. Coburn says that he has a concern with the 
marketability of the deed to the Campobello project. Examiner 
Clark has not received a copy of the title insurance policy for the 
property as yet. 

When you heard Campobello come up, did a bell go off? Did you 
say, “You know, I think I did something?” There it is; they’re your 
former colleagues in the firm sitting at the table. It’s not like it 
comes out of the blue. Your former colleagues at the firm are sit- 
ting at the table. There’s a discussion of Madison. You recognize 
what Madison is. You just, in fact, contacted the Governor’s office 
about the fact that this thing is coming up, and all of a sudden 
Campobello comes up. 

At this point, did you say to yourself, “You know, I think I may 
have done something on this. Maybe I ought to recuse myself, or 
maybe I ought to say something about it?” 

Ms. Schaffer. No. 

Mr. Chertoff. Didn’t ring a bell? 

Ms. Schaffer. That’s right. 

Mr. Chertoff. Further down, Mr. Selig raises an issues. It says 
here, “John questioned the prohibition against doing business with 
Castle Sewer and Water. He indicated that it was necessary to do 
business with Castle Sewer and Water so that Castle Grande Es- 
tates can be a viable development project. He indicated that an 
agreement was being negotiated at the time but was not con- 
summated.” Do you remember this? 

Ms. Schaffer. No. 

Mr. Chertoff. Would it refresh your memory if I told you that 
this refers to the fact that the Castle Sewer and Water Utility — 
one of the issues that Mr. Tucker and Mr. McDougal were trying 
to deal with was to get a hookup between that profitable utility 
and the Castle Grande Estates real estate development. Does that 
ring a bell? 

Ms. Schaffer. No. 

Mr. Chertoff. Did you know that Mrs. Clinton had done work 
at the Rose Law Firm with respect to Castle Sewer and Water? 

Ms. Schaffer. I think I found that out about the same time the 
rest of America found that out. 

Mr. Chertoff. So you didn’t know that at the time? 

Ms. Schaffer. No. 

Mr. Chertoff. I take it that that never was brought to your at- 
tention either by Mrs. Clinton or by the Governor, either directly 
or indirectly? 

Ms. Schaffer. No. 

Mr. Chertoff. What about you, Mr. Handley? Do you remember 
the discussion about Castle Sewer and Water? 

Mr. Handley. No, I don’t. 

Mr. Chertoff. Finally, let me turn to the last page. You appear, 
Ms. Schaffer, under the name Beverly Bassett. 

Ms. Schaffer. Yes. 

Mr. Chertoff. It says, and this is part of a private meeting 
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Senator Sarbanes. That was her name, I think. 

Mr. Chertoff. I’m not suggesting anything sinister. It was your 
maiden name, right? 

Senator Sarbanes. You said she appeared under the name of. 
She appeared. That was her name. 

Mr. Chertoff. This is a private meeting that occurs after the 
main meeting. 

Ms. Schaffer. I object. It wasn’t a private meeting. I don’t even 
like that word. 

Mr. Chertoff. I’m sorry, it says, “private meeting.” 

Ms. Schaffer. And I’m telling you it wasn’t. 

Mr. Chertoff. It was a non-private meeting? 

Ms. Schaffer. It’s not a private meeting. 

Mr. Chertoff. What was it? 

Ms. Schaffer. Well, I wouldn’t even call it necessarily a meet- 
ing. It says what it says. 

The Chairman. This was not a public meeting, was it? 

Ms. Schaffer. The earlier part of the memo doesn’t say. All the 
first was a private meeting too, then. It didn’t just get private on 
this page. 

The Chairman. OK. That’s a very good point. 

Mr. Handley. I do recall that. I think they asked the attorneys 
representing the S&L to leave, and the board of directors 

Mr. Chertoff. Actually, I think if you look at the names, it 
sounds to me that what they asked was that the principals from 
the board of directors leave, and they wanted the attorneys to stay. 

The Chairman. So there came a point in time when they asked 
the principals of Madison — that’s what the notes refer to — and they 
wanted to speak without them there. So the regulators them- 
selves — 

Mr. Handley. Could talk to the board of directors. 

The Chairman. OK. That’s what the notes meant. 

Mr. Chertoff. Ms. Schaffer, it says here under your name, “She 
first got truly concerned about the Association . . .” — referring to 
Madison — “. . . when Sarah Hawkins called and asked for the 
Campobello files. Sarah said she couldn’t find the Association’s 
files. Beverly stated that she was not entirely convinced some files 
are not hidden.” Who was Sarah Hawkins? 

Ms. Schaffer. Sarah Hawkins worked for Madison Guaranty. 
I’m not sure what her title was, or position. She worked for Madi- 
son Guaranty in some capacity. I know she was the one interacting 
with the examiners on-site in terms of giving them documents and 
dealing with them about what they needed. 

Mr. CHERTOFF. Why did she call you as the Commissioner, or 
why did she call the Securities Commission and ask for the Campo- 
bello files? What does this refer to? 

Ms. Schaffer. I don’t think she did. 

Mr. Chertoff. What was the point you were making here? 

Ms. Schaffer. That’s why I would like to know who wrote this. 
I have no idea what this means. I have no idea what Sarah Haw- 
kins called me about, or the Securities Department. I suppose 
that’s what it says. I have no idea what this means. 
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Mr. Chertoff. So you don’t remember getting truly concerned 
about Madison Savings & Loan when someone called and asked for 
the Campobello files? 

Ms. Schaffer. No. 

Mr. Chertoff. Do you remember expressing the view that you 
were not convinced that some files are not hidden? 

Ms. Schaffer. I think I told you earlier that during the exam- 
ination process that we were told by the Federal examiners on-site 
that they couldn’t get documents from Madison. Madison was not 
cooperating with the examination. They were not providing the doc- 
umentation requested. They did not cooperate. They did not turn 
over things that they had. If I made a comment about files being 
hidden, it was because somebody at Madison might be hiding files. 

Mr. Chertoff. So you were getting reports during the examina- 
tion itself from the examiners about what was going on? 

Ms. Schaffer. I think Charles got some reports. I know that the 
examination report in March of 1986 made mention of the fact that 
they did not cooperate. Sarah Hawkins herself had been an exam- 
iner in the Dallas office and was hired by Jim McDougal from the 
Dallas office, so she had previously worked in the Dallas office as 
an examiner. Now, I have no idea what this means, and it doesn’t 
even sound familiar to me. It doesn’t even ring a bell. 

Mr. Chertoff. Mr. Handley, do you remember this? 

Mr. Handley. Not specifically. But I think Sarah Hawkins 
phoned me and asked for copies of the Campobello files. She told 
me that the examiners wanted them, and she couldn’t find hers. I 
thought that was real strange. 

Mr. Chertoff. Did you tell that to Ms. Schaffer? 

Mr. Handley. I can’t remember specifically, but I think I did, be- 
cause we both thought that was real strange. 

Mr. Chertoff. When was that? When did that happen? 

Mr. Handley. It was while the examination was going on. 

Mr. Chertoff. That would have been in the spring of 1986? 

Mr. Handley. The first part of 1986. 

Mr. CHERTOFF. In late February or early March? 

Mr. Handley. Yes. 

Mr. Chertoff. Ms. Schaffer, does that refresh your memory that 
Mr. Handley talked to you about that? 

Ms. Schaffer. Charles told me a lot of things during that time 
about Madison, what was going on, he could have. I mean, you ex- 
pect me to remember because the word “Campobello” is there. And 
what I’m telling you is, in your mind, that’s a lot more important 
than it is in mine, or was in mine at the time. 

Mr. Chertoff. There’s an indication from Sam Bratton’s deposi- 
tion that from time-to-time you would report to him on matters 
that touched on savings and loans. Did you talk to Mr. Bratton 
during the spring of 1986 about the examination that was going on 
at Madison? 

Ms. Schaffer. I have no memory of talking to Sam about that. 

Mr. Chertoff. Mr. Handley, I want to ask you a question from 
February 1992, specifically around February 11. You were working 
at the Securities Commission, right? 

Mr. Handley. Yes. 
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Mr. Chertoff. Did a newspaper reporter come and seek to look 
at documents relating to any transactions involving Madison or 
Madison Guaranty, or any of its subsidiaries? 

Mr. Handley. We probably had 50 or 60 reporters come in and 
out. 

Mr. Chertoff. Was there someone, do you remember specifi- 
cally, early in February someone coming in from, maybe, The New 
York Times and asking to see some documents related to Madison? 

Mr. Handley. There were so many of them I can’t keep them. 

Mr. Chertoff. Did you call anybody at the Rose Law Firm as 
a consequence of getting any of those inquiries from reporters? 

Mr. Handley. No. 

Mr. Chertoff. No? 

Mr. Handley. No. 

Mr. Chertoff. Did you call anybody outside of the Securities 
Commission? 

Mr. Handley. Did I call anybody? No. 

Mr. Chertoff. Did you ask anybody else to? 

Mr. Handley. No. 

Mr. Chertoff. I want to be comprehensive in this. After receiv- 
ing inquiries from a reporter or reporters in February 1992, about 
Madison or any entity connected with Madison, did you in any way 
communicate with somebody outside the Securities Commission, 
except for the reporter, about these newspaper inquiries? 

Mr. Handley. Well, there’s people from the campaign that came 
to our office to look at them. 

Mr. Chertoff. Did you reach out to the campaign and say that 
there are newspaper reporters looking at or asking questions about 
Madison? 

Mr. Handley. I think maybe when they came over, they asked 
that question, and I said, “yes.” 

Mr. Chertoff. When who came over? 

Mr. Handley. The lady was named Lynch. 

Mr. Chertoff. Loretta Lynch? 

Mr. Handley. Yes, she came to our office. 

Mr. Chertoff. How did she come to come to your office? How 
did that come about? She just appeared one day? 

Mr. Handley. Yes. She talked to the Commissioner at the time, 
Joe Madden, and said she was coming over in the morning to look 
at the files. And she came over and looked at the files. 

Mr. Chertoff. How did you meet her? 

Mr. Handley. I was in charge of the files. So all the reporters — 
I got the pleasure of being with all 50 or 60 of them. 

Mr. Chertoff. So how did you first learn that Ms. Lynch was 
coming over? 

Mr. Handley. I told you. The Commissioner said he had gotten 
a phone call from her, and she was coming over. 

Mr. Chertoff. Did he tell you why she was coming over? 

Mr. Handley. To look at the files. 

Mr. CHERTOFF. Any other explanation or background or what 
caused her to come over? 

Mr. Handley. She told me she worked for the Clinton campaign. 

Mr. Chertoff. What files did she want to look at? 

Mr. Handley. All the files. All the public files. 
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Mr. Chertoff. On Madison? 

Mr. Handley. Yes. 

Mr. Chertoff. Did you have any conversation with her? 

Mr. Handley. Yes, we talked while she was looking at the files. 

Mr. Chertoff. What did you talk about? 

Mr. Handley. Just the files and how many reporters had been 
there. 

The Chairman. So you had discussions with her about how many 
reporters had been there, what they had seen, and what they had 
been looking for? 

Mr. Handley. Well, everybody else asked what they had been 
looking for. 

The Chairman. This is in February, or what is it? 

Mr. Handley. I can’t remember the date. 

The Chairman. The time that Ms. Lynch came to see you, do you 
recall? 

Mr. Handley. I can’t remember the exact date. 

The Chairman. How many reporters came in to see you before 
Ms. Lynch came? It wasn’t 50 or 60, was it? 

Mr. Handley. I can’t remember. 

The Chairman. Suppose I told you it was one? 

Mr. Handley. I can’t remember how many. 

The Chairman. You said you were dealing with all these report- 
ers. That’s after. Isn’t that true? 

Mr. Handley. It could be. I can’t remember the dates they came. 

The CHAIRMAN. You remembered Ms. Lynch coming over to see 
you. You remember the Commissioner saying, “By the way, some- 
one from the campaign is going to come over to see you.” Is that 
right? 

Mr. Handley. That’s right. 

The Chairman. What was the name of the Commissioner? 

Mr. Handley. Joe Madden. 

The Chairman. So Commissioner Madden said to you, “By the 
way . . .” — was it “Charles?” 

Mr. Handley. Yes. 

The Chairman. “Charles, there’s a reporter who’s going to come 
to see you.” 

Mr. Handley. In her case, it wasn’t a reporter. He told me she 
was working for Bill Clinton’s campaign. 

The Chairman. So Loretta Lynch came over to see you. Up until 
that point in time, did you have any reporters come to see you? 

Mr. Handley. I really can’t remember. I can’t remember when 
they came in. But I have dealt with them. 

The Chairman. At some point, yes. Lots of reporters. 

Mr. Handley. Yes. 

The Chairman. But up until that point, no reporters had come 
to see you, had they? 

Mr. Handley. Well, I can’t remember. I am sure that some had, 
because 

The Chairman. Some had. Maybe one? 

Mr. Handley. I can’t remember how many. 

The Chairman. Do you remember the reporter coming to see you, 
or did you get a telephone call? 

Mr. Handley. There were so many, I can’t remember. 
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The Chairman. Let’s go back. The first time, no one had spoke 
to you about Madison. There came a time when you got an inquiry 
from a reporter. Is that correct? 

Mr. Handley. Yes, after I talked to, I think, Jeff Gerth on the 
phone several times. 

The Chairman. So you got a call first from whom? 

Mr. Handley. Jeff Gerth. 

The Chairman. Who is that? That’s a reporter? 

Mr. Handley. Yes. 

The Chairman. With whom? 

Mr. Handley. The New York Times. 

The Chairman. Isn’t it a fact that you first got a call from Mr. 
Gerth — you got the call, right? 

Mr. Handley. Yes. 

The Chairman. When Mr. Gerth called, what did he ask you? 

Mr. Handley. We had about three or four conversations. 

The Chairman. Tell me what he said when he first called you. 

Mr. Handley. He was asking about Madison Savings & Loan, 
and our regulation of it. 

The Chairman. Did he ask you if you had files on that? 

Mr. Handley. Yes. 

The Chairman. You told him you did, obviously. 

Mr. Handley. Yes. 

The Chairman. And there were subsequent phone calls, or did he 
come to see you? 

Mr. Handley. I don’t think — he may have. I can’t remember. 

The Chairman. Mr. Gerth called you — let’s go back. I know this 
is not easy. This is 4 years ago. He called you and said: “I’m a re- 
porter for The New York Times.” You had never gotten a call from 
a reporter for The New York Times before this, did you? 

Mr. Handley. I don’t know if he said he was with The New York 
Times. He said he was a reporter. 

The Chairman. But you remember Mr. Gerth, because in fact 
there is a Mr. Gerth with The New York Times? 

Mr. Handley. Yes. 

The Chairman. Did you tell someone about this phone call? 

Mr. Handley. I think Loretta Lynch asked who had been over 
to look at the files. 

The Chairman. Did you tell someone in the Commission that you 
had received this call? 

Mr. Handley. Joe, my boss, Joe Madden. 

The Chairman. Joe who? 

Mr. Handley. Joe Madden, the Commissioner. 

The Chairman. So you did tell him? 

Mr. Handley. Sure. 

The Chairman. “Joe, I have an inquiry from a reporter, Jeff 
Gerth.” Is that right? 

Mr. Handley. Yes. 

The Chairman. What did he say to you? 

Mr. Handley. I don’t think he said anything. 

The Chairman. How long after, then, did he tell you that some- 
one from the campaign would come over to talk to you or to see 
the files? 

Mr. Handley. I honestly can’t remember. 


689 


The Chairman. But he did tell you someone’s going to come from 
the campaign. 

Mr. Handley. That someone had phoned him. 

The Chairman. And indeed, did he tell you that it was going to 
be Ms. Lynch? 

Mr. Handley. Yes. 

The Chairman. He said, “Loretta Lynch from the campaign is 
going to come to see you”? 

Mr. Handley. Yes. Look at the files. 

The Chairman. OK. 

Mr. CHERTOFF. Just one last question. Could it be that the se- 
quence of time between the time you went to Mr. Madden and told 
him about the calls from Jeff Gerth and the time that you heard 
Loretta Lynch was coming over was about a day? 

Mr. Handley. It could be, I honestly can’t remember. 

Mr. CHERTOFF. It was real short, wasn’t it, Mr. Handley? 

Mr. Handley. I don’t really remember. I have dealt with so 
many people, even with Mr. Gerth, so many times. 

The Chairman. Mr. Handley, be careful. Because at first you led 
the Committee to believe that there were 50 or 60 reporters. The 
fact of the matter is, one reporter made an inquiry and that was 
Jeff Gerth. That’s the first person you remember making an in- 
quiry? 

Mr. Handley. He was the first, yes. 

The Chairman. You told that to the Commissioner. I am not sug- 
gesting you shouldn’t have related that, but you did tell the Com- 
missioner. 

Mr. Handley. I told him about everyone. 

The Chairman. Exactly. And then he related to you this is what 
Counselor is asking you; was that pretty shortly after that? 

Mr. Handley. It could be. I mean, honestly, I can’t remember 
now. 

The Chairman. He recounted to you or said to you that someone 
from the campaign — and it was with specificity Loretta Lynch — 
was going to come over to look at the files. Is that correct? 

Mr. Handley. Yes. 

The Chairman. But it wasn’t that 50 or 60 reporters descended 
upon you initially. It was one inquiry. 

Mr. Handley. Most of them come after The New York Times. 

The Chairman. How long after? Several weeks at least elapsed, 
didn’t they? 

Mr. Handley. Some time after. 

Mr. CHERTOFF. Were documents removed by Ms. Lynch? 

Mr. Handley. No, she got copies of them. 

Mr. CHERTOFF. She got copies of things. Did anyone else come 
with her from the campaign at any time? 

The Chairman. We’re well over the time, so we’ll return to this. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Handley, what was it that they came to 
look at? 

Mr. Handley. Just all of our public documents. 

Senator Sarbanes. These were public documents? 

Mr. Handley. Yes. 
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Senator Sarbanes. Publicly available? Anyone was entitled to 
come in and look at them? 

Mr. Handley. Yes. 

Senator Sarbanes. Did you show them documents that were not 
publicly available? 

Mr. Handley. No. 

Senator Sarbanes. So any reporter could show up and see these 
documents? Any citizen? 

Mr. Handley. And a lot of reporters did come in. 

Senator Sarbanes. That’s right; over the course of time, I gather. 
And what they came and what they saw are documents that were 
publicly available. Is that correct? 

Mr. Handley. Yes. 

Mr. Ben-Veniste. Did Ms. Lynch, when she came in, did she ask 
you for something that was not public; that was secret or that was 
confidential? 

Mr. Handley. She never asked. 

Mr. Ben-Veniste. Was anybody from the campaign shown pref- 
erential treatment or provided with documents that weren’t avail- 
able to the press? 

Mr. Handley. No. 

Mr. Ben-Veniste. So if I understand what we have been spend- 
ing the last 15 minutes on, someone from the press asked for public 
documents. You showed the public documents to the press. Some- 
one from the campaign asked about it. Those were made available? 

Mr. Handley. Yes, we have no choice in that. 

Mr. Ben-Veniste. That’s why they’re public documents. 

Mr. Handley. That’s right. 

Mr. Ben-Veniste. So the public can see them. 

Mr. Handley. That’s right. 

Mr. Ben-Veniste. Well, we cleared that up. 

Now, let me ask you about the Federal Home Loan Bank Board 
meeting in Dallas. At the meeting, things were discussed about 
how Mr. McDougal had run the bank improvidently, correct? There 
were things that were mentioned in there that gave the Bank 
Board a problem. 

Mr. Handley. You’re asking me? 

Mr. Ben-Veniste. Mr. Handley? 

Mr. Handley. Yes. 

Mr. Ben-Veniste. Ms. Schaffer? 

Ms. Schaffer. Absolutely. 

Mr. Ben-Veniste. The whole purpose of it was to see whether 
some action would be taken against Mr. McDougal? 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. So it was not a surprise that they should dis- 
cuss things that they felt had been done by Mr. McDougal that 
were improvident, correct? 

Ms. Schaffer. Right. 

Mr. Ben-Veniste. It did not come as a surprise to you that there 
should have been such a discussion? 

Ms. Schaffer. No. 

Mr. Handley. That was the purpose of the meeting. 
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Mr. Ben-Veniste. Indeed, you all — if I understand correctly — 
were in accord with the action that was to be taken; that is, the 
removal of the McDougals. Correct, Mr. Handley? 

Mr. Handley. Yes. 

Mr. Ben-Veniste. Ms. Schaffer? 

Ms. Schaffer. Yes. 

Mr. Ben-Veniste. There wasn’t any mystery about that? 

Ms. Schaffer. No. 

Mr. Ben-Veniste. No one asked you to intercede on behalf of the 
McDougals with the Federal authorities, did they? 

Ms. Schaffer. No. 

Mr. Handley. No. 

Mr. Ben-Veniste. No one misused any position of access to you 
in any way so that you could take action in some surreptitious or 
non-surreptitious way to benefit the McDougals. Is that correct, 
Mr. Handley? 

Mr. Handley. That’s correct. 

Mr. Ben-Veniste. Ms. Schaffer? 

Ms. Schaffer. Correct. 

Mr. Ben-Veniste. We cede back all of the time we may have ac- 
crued here, Mr. Chairman. 

The Chairman. Mr. Giuffra? 

Mr. Giuffra. Ms. Schaffer, did you have any discussions with 
anyone from the 1992 Clinton Presidential Campaign about Madi- 
son Guaranty? 

Ms. Schaffer. I had several discussions. 

Mr. Giuffra. With whom did you have those discussions? 

Ms. Schaffer. Loretta Lynch. 

Mr. Giuffra. When did you first speak with Loretta Lynch? 

Ms. Schaffer. I don’t remember. Sometime in February 1992. 

Mr. Giuffra. Sometime in the second week of February, or be- 
fore that? 

Ms. Schaffer. I don’t remember. 

Mr. Giuffra. What do you recall about your discussions with Ms. 
Lynch of the Clinton Presidential Campaign in February 1992? 

Ms. Schaffer. Just that she was the person on the campaign 
team who was trying to put together facts and a response of the 
campaign to questions that had been presented to them by a re- 
porter from The New York Times. 

Mr. Giuffra. Do you recall why Ms. Lynch was coming to you 
in particular? Had she been directed to come to you by anyone? 

Ms. Schaffer. Because I’m the one who knew the most about it. 

Mr. Giuffra. Did you show Ms. Lynch any files that you main- 
tained at your law offices? 

Ms. Schaffer. What? 

Mr. Giuffra. Did you show Ms. Lynch any files that you main- 
tained at your law office? 

Ms. Schaffer. Well, I was in Fayetteville, Arkansas. She was in 
Little Rock, Arkansas. She didn’t come to my office. I didn’t have 
files in my office that I know of about Madison Guaranty. 

Mr. Giuffra. Did she come down to Fayetteville to see you? 

Ms. Schaffer. No, she did not. 

Mr. Giuffra. Did you come up to Little Rock to see her? 

Ms. Schaffer. No, I did not. 
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Mr. Giuffra. Did you speak on the telephone? 

Ms. Schaffer. We did. 

Mr. Giuffra. What did you tell Ms. Lynch about Madison Guar- 
anty during the campaign when you spoke to her? 

Ms. Schaffer. I told her what I told Jeff Gerth. 

Mr. Giuffra. What was that? 

Ms. Schaffer. Well, how much time do we have? I wrote at least 
two memorandums to him, and had several conversations with 
him. But I provided her with those memorandums after I sent 
them to The New York Times. 

Mr. Giuffra. Did you speak to anyone else from the Clinton 
campaign? 

Ms. Schaffer. About Madison? I don’t think so. 

Mr. Giuffra. Do you recall ever speaking to Mr. Lindsey during 
the 1992 Clinton Presidential Campaign about Madison? 

Ms. Schaffer. Not about Madison. 

Mr. Giuffra. What did you speak to Mr. Lindsey about? 

Ms. Schaffer. I think some time much later in the campaign, 
I had a brief conversation with him about a question that had come 
up about a securities matter. I think basically it was a real general 
question about bond firms in Arkansas. It had nothing to do with 
savings and loans. 

Mr. Giuffra. Did it have to do with something called ADFA? 

Ms. Schaffer. No. 

Mr. Giuffra. Did it have to do with Dan Lasater? 

Ms. Schaffer. No. I think it was just — I had a conversation with 
Loretta Lynch, I think maybe, about Dan Lasater. But I didn’t 
have that conversation with Bruce. Bruce, it was some general in- 
quiry of a broad nature about securities firms, and it didn’t involve 
a specific firm or a company. 

Mr. Giuffra. What do you recall about the context of the con- 
versation that you had with Mr. Lindsey about securities firms in 
Arkansas? Do you remember why he was asking you that question? 

Ms. Schaffer. I don’t really remember. Somebody made a gen- 
eral inquiry about bond firms in Arkansas, and Bruce asked me 
about it in a real quick conversation that I can’t really remember 
any details on. I think I may have sent the campaign some infor- 
mation on that. 

Mr. Giuffra. Do you recall specifically what sort of information 
you would have sent the campaign? 

Ms. Schaffer. I think it was a memorandum, maybe, that had 
to do with a general overview of what our office had done in ad- 
dressing problems with bond firms in Arkansas. I would have to 
look and see. 

Mr. Giuffra. Was this a memorandum that you had prepared 
while you were the Arkansas Securities Commissioner? 

Ms. Schaffer. Yes. 

Mr. Giuffra. You had taken the memorandum with you when 
you left your position? 

Ms. Schaffer. I think I got the office maybe to either get it for 
me — I might have had a copy. 

Mr. Giuffra. Then you sent it to the Clinton campaign? 

Ms. Schaffer. I think so. That was much later in the campaign. 


693 


Mr. Giuffra. Was this after Governor Clinton had been nomi- 
nated to be the Democratic nominee? 

Ms. Schaffer. I don't have any idea. 

Mr. Giuffra. You mentioned you spoke to Loretta Lynch about 
Dan Lasater. 

Ms. Schaffer. I think maybe — I just don't know — I think maybe 
I was asked a question about that. Oh, I think maybe the L.A. 
Times was doing some story about that, and I think there was an 
inquiry about it that maybe I sent a press clipping or something 
like that. I don't remember. 

Mr. Giuffra. What do you know about Dan Lasater? 

Ms. Schaffer. I know a lot about Dan Lasater. 

Mr. Giuffra. Had you regulated Dan Lasater during the time 
you were Securities Commissioner? 

Ms. Schaffer. Yes. 

Mr. Giuffra. Do you recall the specific question that the L.A. 
Times put to you about Dan Lasater? 

Ms. Schaffer. I don't think the L.A. Times talked to me. 

Mr. Giuffra. That Ms. Lynch put to you from the L.A. Times? 

Ms. Schaffer. Well, I think she just wanted the records from 
the Arkansas Securities Department, which she got, was my under- 
standing. 

Mr. Giuffra. Did you make any calls to anyone to get all those 
records? 

Ms. Schaffer. No. 

Mr. Giuffra. Did you provide any records to Ms. Lynch about 
Dan Lasater? 

Ms. Schaffer. I wouldn’t have had any official records. I might 
have written a memorandum. I just don't remember. I’ll be happy 
to look and see and give it to you, but you all subpoenaed, served 
a subpoena back in August, that was included in that. I'm sure you 
have it if I had it. 

Mr. Giuffra. Did the question Ms. Lynch put to you about Mr. 
Lasater have anything to do with Mr. Lasater' s relationship with 
Governor Clinton? 

Ms. Schaffer. No, I don’t think so. 

Mr. Giuffra. Did it have anything to do with Mr. Lasater’s bond 
firm and its underwriting of bond contracts by something called the 
Arkansas Development Finance Authority? 

Ms. Schaffer. I don’t think so. 

Mr. Giuffra. Did you discuss Madison during the campaign with 
Susan Thomases? 

Ms. Schaffer. I have never had a conversation with Susan 
Thomases. 

Mr. Giuffra. Did you discuss Madison with Webster Hubbell? 

Ms. Schaffer. No. 

Mr. Giuffra. Did you discuss Madison with Mrs. Clinton? 

Ms. Schaffer. No. 

Mr. Giuffra. Governor Clinton? 

Ms. Schaffer. No. 

Mr. Giuffra. Did you discuss anything having to do with the 
Rose Law Firm's representation of Madison with anyone during the 
1992 campaign? 

Ms. Schaffer. With anyone? 
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Mr. GlUFFRA. With someone from the campaign? 

Ms. Schaffer. With someone from the campaign? I mean, to the 
extent my memos and responses to Jeff Gerth address that, I’m 
sure I told them the same thing. 

Mr. GlUFFRA. So was your only point of contact Loretta Lynch at 
the campaign? 

Ms. Schaffer. That’s who I dealt with with the campaign, Loret- 
ta Lynch. 

Mr. GlUFFRA. Do you recall the number of occasions that you 
spoke to Ms. Lynch during the campaign? 

Ms. Schaffer. Half a dozen. 

Mr. GlUFFRA. Half a dozen, you say. Do you recall any of the 
questions that Ms. Lynch put to you during the campaign? 

Ms. Schaffer. The same ones that Jeff Gerth had put to me. 
The same ones we’re still talking about. 

Mr. GlUFFRA. And did she ask you whether you had ever spoken 
to Mrs. Clinton in connection with a preferred stock offering by 
Madison? 

Ms. Schaffer. Did she what? 

Mr. GlUFFRA. Did she ever ask you whether you had spoken to 
Mrs. Clinton in 1985 about a proposed preferred stock offering by 
Madison? 

Ms. Schaffer. I don’t know, she might have. At that time, I 
probably would have said no, because I didn’t remember having a 
conversation with — I mean, that brief phone conversation is not 
something I remembered having when I initially reviewed in my 
mind what happened with Madison Guaranty. It was not until I 
was trying to figure out why the letter was written to Hillary — I 
mean, it’s taken me 4 years to recall this kind of detail about that. 

Mr. GlUFFRA. When you were Arkansas Securities Commissioner, 
do you recall a case involving Mr. Lasater’s firm? There was a com- 
plaint by a man named Dennis Patrick involving money that was 
going through his account without his knowledge. 

Ms. Schaffer. No. 

Mr. GlUFFRA. You don’t recall any complaint by a man named 
Dennis Patrick involving Mr. Lasater’s firm? 

Ms. Schaffer. I wouldn’t necessarily see a customer complaint. 
It wouldn’t be brought to me by the staff, and they certainly all 
weren’t. 

Mr. Giuffra. So the record is clear, other than Ms. Lynch, you 
don’t recall speaking to anyone else from the Clinton campaign 
about Madison Guaranty. Is that right? 

Ms. Schaffer. The Clinton campaign? The best I can recall, Lo- 
retta Lynch was the person I talked to. She was the one who called 
and asked me about Madison. I gave her my memos. 

Mr. Giuffra. Did you give her any other documents besides your 
memos? 

Ms. SCHAFFER. I asked for the documents from the Securities De- 
partment, but I didn’t have them. 

Mr. Giuffra. They were sent to you from the Securities Depart- 
ment? 

Ms. Schaffer. Well, copies of microfilm copies were sent to me. 
I couldn’t read them, really. They’re not legible. But that’s what I 
asked for from them. I didn’t have those. 
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Mr. GlUFFRA. OK, then. Did you send those back to the cam- 
paign? 

Ms. Schaffer. No, I didn’t do that. Loretta was in Little Rock. 
I think she could go get them herself. 

Mr. GlUFFRA. Did you speak to anyone else during the campaign 
that you recall from the campaign? 

Ms. Schaffer. From the campaign about Madison? 

Mr. GlUFFRA. About Madison Guaranty, yes. 

Ms. Schaffer. No. 

Mr. GlUFFRA. So you didn’t speak, for example, to Betsey Wright? 

Ms. Schaffer. I didn’t talk to Betsey, no. 

Mr. GlUFFRA. Diane or Jim Blair? 

Ms. Schaffer. I might have had a conversation with Diane 
when I was trying to get ahold of Loretta. I think they were in the 
same little area. 

Mr. GlUFFRA. Did you ever visit the campaign? 

Ms. Schaffer. No. She might have answered the phone, but I 
don’t think we talked in any detail. I mean, I might have said, 
“Where is Loretta? She asked me to return the call.” Something 
like that, and generally had a discussion like that. 

I did talk to Jim Blair on, I don’t know, a few occasions during 
this time period. He did not work for the campaign, it’s my under- 
standing. 

Mr. GlUFFRA. What did you speak to Mr. Blair about with regard 
to Madison Guaranty? 

Ms. Schaffer. He was interested in finding out what I could re- 
member about the telephone conversation that occurred between 
Hillary Clinton and myself. 

Mr. GlUFFRA. Did he indicate to you why he was interested in 
finding out about the telephone conversation between yourself and 
Mrs. Clinton? 

Ms. Schaffer. My understanding is it was an effort to respond — 
actually, you know, I think that it was after The New York Times 
story ran. 

Mr. GlUFFRA. Do you recall anything more about any communica- 
tions you might have had with Mr. Blair about Madison during 
1992? 

Ms. Schaffer. Well, I’m sure it’s possible. Gosh, I don’t know. 
I’m sure that he discussed it with me on more than one occasion. 
I just can’t — I mean, you know, it could have been two or three. I 
don’t want to limit it here. I’m sure we talked about it. 

Mr. GlUFFRA. Did Mr. Blair ever indicate to you that he was 
speaking to a man named Sam Heuer, who was a lawyer for Mr. 
McDougal? 

Ms. Schaffer. He might have. 

Mr. GlUFFRA. Do you know Mr. Heuer? 

Ms. Schaffer. I’m acquainted with Sam. 

Mr. GlUFFRA. Have you ever spoken to Mr. Heuer about anything 
having to do with Madison or Mr. McDougal? 

Ms. Schaffer. You mean since the campaign? 

Mr. GlUFFRA. At any time. 

Ms. Schaffer. I don’t think so. 

Mr. GlUFFRA. But it was your understanding that Mr. Blair was 
speaking to Mr. Heuer during this 1992 period? 
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Ms. Schaffer. I don’t know that I knew that from Jim Blair or 
Sam Heuer. I knew there were a lot of people talking to a lot of 
people trying to get the facts as to what happened, to respond. 

Initially, I think the effort was to respond to the questions of the 
reporter. But I think — I am not sure that some of these conversa- 
tions didn’t occur after the story ran in attempting to continue to 
respond to it. 

Mr. Giuffra. Did anyone indicate to you that there was concern 
about whether Mr. McDougal might make any allegations about 
the Clintons? 

Ms. Schaffer. Say that again. 

Mr. Giuffra. Did anyone indicate to you that they were con- 
cerned in any way that Mr. McDougal might make any allegations 
about the Clintons? 

Ms. Schaffer. I think he already had. 

Mr. Giuffra. What allegations were those that Mr. McDougal 
was making that you’re aware of? 

Ms. Schaffer. Whatever The New York Times story, the basic 
thrust of the story was, that’s what I understood to be the concern. 

Mr. Giuffra. After January 20, 1993, did you speak to anyone 
at the White House about Madison Guaranty? 

Ms. Schaffer. After when? 

Mr. Giuffra. After January 20, 1993, did you speak to anyone 
at the White House about Madison Guaranty? 

Ms. Schaffer. Myself? 

Mr. Giuffra. Yes. Did you ever speak to Mr. Lindsey, for exam- 
ple, about Madison Guaranty? 

Ms. Schaffer. I don’t think Bruce and I talked about it. 

Mr. Giuffra. You don’t think you ever spoke to Mr. Lindsey dur- 
ing 1993 or 1994 about Madison Guaranty? 

Ms. SCHAFFER. I may have talked to Bruce. I talked to so many 
people during this time, I can’t remember a specific conversation. 
But it is entirely possible I talked to Bruce in an effort to get the 
information to him, get the facts to him about what did happen. 
The whole question had come up again, and they were attempting 
to respond to the question. So it’s entirely possible I was asked by 
him directly for some information. I just don’t know. It wasn’t of 
any consequence to me that he asked. 

The Chairman. Could you suspend for just a moment? 

We’ve gone over the 15 minutes. I don’t know. Do you have much 
longer to go on this line? With the acquiescence — or, we’ll yield to 
Senator Sarbanes at this point. Then you can pursue it thereafter. 

Senator Sarbanes. Why don’t we finish up. 

Mr. Giuffra. Ms. Schaffer, do you recall speaking to anyone 
named Neil Eggleston, who was an Associate White House Counsel 
during 1993 and 1994? 

Ms. Schaffer. No. 

Mr. Giuffra. Do you know who Neil Eggleston is? 

Ms. Schaffer. I saw him here last week. 

Mr. Giuffra. Would it be your best recollection you might have 
spoken to at the White House during 1993 or 1994 about Madison 
Guaranty would have been Bruce Lindsey? 

Ms. Schaffer. Probably. 
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Mr. GlUFFRA. Do you think you might have spoken to Mr. Ken- 
nedy, William Kennedy? 

Ms. Schaffer. Bill Kennedy? No. 

Mr. GlUFFRA. How about President Clinton himself? 

Ms. Schaffer. About the fact of Madison Guaranty? 

Mr. GlUFFRA. Anything having to do with Madison Guaranty. 
The fact that you were the Arkansas Securities Commissioner dur- 
ing 1985, 1986, 1987. 

Ms. SCHAFFER. Yes, I’m sure he mentioned it to me. 

Mr. GlUFFRA. What do you recall about any conversations that 
you had with President Clinton? Let me start at the beginning. Do 
you recall specifically when you might have spoken to President 
Clinton about anything having to do with Madison Guaranty dur- 
ing 1993 or 1994? 

Ms. Schaffer. Well, in 1993, it could have been, probably was, 
because it would have been very few occasions when I would have 
seen him. But it is possible that it was — I know my husband and 
I sometime in 1993, I can’t remember exactly when, went to the 
White House. We attended a movie, you know. The movie room 

Mr. GlUFFRA. The screening room at the White House? 

Ms. Schaffer. Right. We were invited by a mutual friend of ours 
and the President’s to come. 

Mr. GlUFFRA. Who was the mutual friend? 

Ms. Schaffer. Paul Berry. 

Mr. Chertoff. Who is Paul Berry? 

Ms. Schaffer. He’s an Arkansan who works in Washington. 

Mr. GlUFFRA. Who else was present during this movie? 

Ms. Schaffer. I don’t know, 30 people or so. 

Mr. Chertoff. Do you recall approximately when it was you at- 
tended this movie at the White House? 

Ms. Schaffer. Well, I don’t come to Washington very often. I 
think it was in January — it would be January 1994. 

Mr. GlUFFRA. What do you recall the President saying to you 
about Madison Guaranty in January 1994? 

Ms. SCHAFFER. That he was sorry. He apologized to me about 
what had happened to me, that he felt badly about all that I had 
been put through because of it, and was sorry to see that happen. 

Mr. GlUFFRA. Did he ask you any questions having anything to 
do with what you might have done as Arkansas Securities Commis- 
sioner during the 1980’s with regard to Madison Guaranty? 

Ms. Schaffer. No. He didn’t talk, we did not talk about the sub- 
stance of the matter. He apologized to me for what had happened. 

Mr. GlUFFRA. Did he in any way indicate to you that he thought 
you had done a good job in the campaign with regard to responding 
to press inquiries about Madison Guaranty? 

Ms. Schaffer. Did he tell me that? 

Mr. GlUFFRA. Did he indicate to you in any way that he thought 
you had done a good job with regard to responding to press inquir- 
ies about Madison Guaranty? 

Ms. Schaffer. No, no. He told me he was sorry. 

Mr. GlUFFRA. No further questions. 

The Chairman. Mr. Chertoff, do you have any follow-up? 

Mr. Chertoff. Just a couple, Mr. Chairman. 
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Mr. Handley, am I correct — this issue in the spring of 1985 re- 
garding permission to issue preferred stock for Madison Savings & 
Loan was the first time that came up in Arkansas? 

Mr. Handley. Yes. 

Mr. Chertoff. How many times since then have the savings and 
loans sought to issue preferred stock in Arkansas, let’s say during 
the next couple of years, through the balance of 1985-1986? 

Mr. Handley. None. But we have lost a lot of savings and loans 
due to the mergers and liquidations. 

Mr. Chertoff. So your answer is “none?” 

Mr. Handley. Right. 

Mr. Chertoff. This was the only one? 

Mr. Handley. Right. 

The Chairman. Prior to 1985, did you know of any savings and 
loan in Arkansas that applied for the issuance of preferred stock 
to recapitalize? 

Mr. Handley. No. 

The Chairman. How long have you been there? 

Mr. Handley. Since 1969. 

The Chairman. So from 1969 through the 1985-1986, you’re not 
aware of any savings and loan attempting to issue preferred stock? 

Mr. Handley. No. None has. 

The Chairman. This was novel, wasn’t it? 

Mr. Handley. Well, the Fed started doing it 

The Chairman. Please do not direct how I pose questions. 

Now, let me ask you. This, indeed, was the first time permission 
was asked 

Mr. Handley. For a State-chartered savings and loan? Yes. 

The Chairman. So, are you an attorney? 

Mr. Handley. No, I’m an accountant. 

The Chairman. Did Mr. Brady express any concern to you? 

Mr. Handley. I never talked to Mr. Brady about it. 

The Chairman. As it related to this matter? 

Mr. Handley. Right. 

The Chairman. You never had any conversation with Mr. Brady? 

Mr. Handley. No, I didn’t. 

The Chairman. Were you aware that Mr. Brady had a different 
opinion? 

Mr. Handley. No. 

The Chairman. You were not aware? 

Mr. Handley. I was not aware. 

The Chairman. And you were not aware, nor did he tell you that 
he thought you should seek the counsel of the State’s Attorney 
General? 

Mr. Handley. He didn’t tell me that. I wasn’t aware of that. 

The Chairman. How did this come to your attention? 

Mr. Handley. That he disagreed? 

The Chairman. No, the question relating to the issuance of pre- 
ferred stock by Madison. 

Mr. Handley. I returned a phone call to a Madison employee in 
the first part of April named Fitzhugh. 

The Chairman. Somebody called you in April? Who? 
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Mr. Handley. His name was Fitzhugh. He was an employee of 
Madison. He was talking about issuing preferred stock, and wanted 
to know if he had to make an application or what he had to do. 

The Chairman. You brought this up to Ms. Schaffer? 

Mr. Handley. I wrote a memo telling Beverly and Nancy that 
that occurred. I told Mr. Fitzhugh that he should write a letter set- 
ting forth that, and a request that we approve that issue. 

The CHAIRMAN. The next time you received anything on that 
matter, would it be fair to say, was when you received the letter 
from the Rose Law Firm from Mrs. Clinton? 

Mr. Handley. Yes, the April 30th letter. 

The Chairman. Mr. Brady, when did you commence working for 
the Securities — the State Home Loan Bank Board? Is that 

Mr. Brady. Well, I work for the State Securities Department. 
But the Securities Commissioner wears several hats, and one of 
them was Savings and Loan Supervisor or whatever. 

The Chairman. When did you start working for the Commission? 

Mr. Brady. Well, just a moment. I don’t want to misstate. 

February 1979 through April 1986. 

The Chairman. Is it fair to say that you have never experienced 
a request of an application before the Commission to issue pre- 
ferred stock on behalf of a State-chartered S&L? 

Mr. Brady. Yes, sir. This is the only time I know of that that 
issue came up. 

The Chairman. So it was a novel issue when it came to you. Is 
that correct? 

Mr. Brady. Yes, sir. 

The CHAIRMAN. How did it come to your attention? 

Mr. Brady. Ms. Bassett gave me the memo in there. There’s a 
copy someplace. She has a note up there. It says, “Brady — Please 
review and draft reply to Hillary. May 6, 1985.” 

The Chairman. I see. You reviewed it and you drafted a reply? 

Mr. Brady. I don’t know that I drafted a reply. 

The Chairman. You drafted a memo? 

Mr. Brady. In my recollection, I drafted or would have drafted 
a memo explaining my objection to the plan. The fact was that I 
was not sure that that was permissible, as the Rose Firm was— 
as I say, that memo has never shown up. I don’t know who has it 
or had it or what. But I’m sure I sent it, and she disagreed with 
me, as I said earlier today. 

The Chairman. After you made your report or your memo or 
your recommendation, you’re sure you disagreed — and by the way, 
you did have an opportunity to review the Rose memo? 

Mr. Brady. I did see that. That was handed to me. 

The Chairman. After you indicated the questions that you 

Mr. Brady. Those are questions of Nancy Jones, that 1, 2, 3, 4 
on the thing that’s on the screen here. Those are Ms. Jones’ ques- 
tions. 

The Chairman. Those are Ms. Jones’ questions. 

Did you have occasion, then, to speak to other members of the 
Commission, or other staffers or other people, with regard to your 
opinion? 

Mr. Brady. In looking through my deposition I assumed, I guess 
improperly, that I had spoken to Charles about it or to Ms. Jones. 
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The Chairman. Why do you say you assumed? 

Mr. Brady. I would normally have said something about this 
memo. But if I don’t remember it, I guess I didn’t. 

The Chairman. In your normal course of business, would you 
have then discussed this with Charles or some others? I mean, Ms. 
Schaffer came 

Mr. Brady. Not really. It was asking for a legal opinion, and 
they were accountants. But I might have discussed it. 

The Chairman. And that was your legal 

Mr. Brady. Yes. 

The Chairman. Who asked you for the legal opinion? 

Mr. Brady. Ms. Bassett. I mean, she asked me to sign off on a 
memo that the Rose Firm had sent over, saying their suggested 
reply was it’s permissible. 

The Chairman. Your reply, as you have testified previously and 
indicated in your deposition, was that you felt they should go to the 
Attorney General. This was a novel question, wasn’t it? 

Mr. Brady. It was a novel question, and it would protect the 
Commissioner. She could rely on the Attorney General’s decision as 
to whether it was permissible or not, and not involve herself. 

The Chairman. Mr. Handley, you’re not an attorney, are you? 

Mr. Handley. No. 

The Chairman. You had never had occasion to research this pre- 
viously, had you? 

Mr. Handley. No. 

The Chairman. How did you reach this conclusion that this 
should be done? What was your basis? 

Mr. Handley. Initially I had a question about it. There’s a memo 
in here that I wrote to Beverly and Nancy that said our Act only 
speaks of permanent capital stock, not preferred stock. So I said I 
think we should get a legal opinion on this, whether it should be 
done. If we can do it, I think we can do it under the “Wild Card 
Provision.” That provision in our Act says that a State charter can 
do anything that a Federal savings and loan can do. So initially I 
had concerns about it, but after talking to Nancy and Beverly 

The Chairman. Who is Nancy? 

Mr. Handley. Nancy Jones. 

The Chairman. Yes. 

Mr. Handley. She was the Chief Examiner at the time. 

The Chairman. She was the Chief Examiner? 

Mr. Handley. My immediate supervisor. 

The Chairman. Was she an attorney? 

Mr. Handley. No, she was an accountant. 

The Chairman. She was an accountant. And to the best of your 
knowledge, she had never — well, you had been there since 1969? 

Mr. Handley. Yes. 

The Chairman. This is the first time you ever received a request 
for this kind of treatment. Is that true? 

Mr. Handley. That’s right. 

The Chairman. What did she base it on? Did she go to the Attor- 
ney General, do you know? 

Mr. Handley. I don’t know. I’m sure she didn’t. This note that’s 
on the screen is her reply. 
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The Chairman. Yes, I see that. “The problem, not addressed by 
the Rose Firm, is the Non-Voting portion. I don’t know if ‘Capital 
Notes’ authorized under Federal statute is non-voting, but the pre- 
ferred stock is a similar debt/equity instrument.” 

I mean, did she have the legal background to give you — you 
didn’t rely on this. You went to the legal officer. Do you recall Mr. 
Brady’s memo? He says he thought you would have discussed this. 

Mr. Handley. I have never talked to Bill or seen him about this. 

The Chairman. Now, Ms. Schaffer, this was an unusual request 
then, wasn’t it? 

Ms. Schaffer. No, it was not an unusual request. 

The Chairman. Well, look. Here is a memo, and if you want to 
interpret the memo — this was the first time the Commission had 
ever received such a request, to your knowledge. Were you aware 
of any similar requests made by a State-chartered, Federally-in- 
sured institution to be authorized to issue preferred stock? 

Ms. Schaffer. I had to make decisions like this everyday on 
questions of interpretation, on matters that hadn’t been done pre- 
cisely that way before. 

The Chairman. But this is the first time you had ever received 
such a request? 

Ms. SCHAFFER. That’s too broad for me. That’s too broad a state- 
ment. 

The Chairman. Let me try to narrow it. When did you become 
Commissioner? 

Ms. Schaffer. In January 1985. 

The Chairman. Well, prior to this letter, and any feedback, Mr. 
Handley indicated to you that someone from Madison Bank had 
inquired about the issuance of preferred stock. Had you ever re- 
viewed the legal implications with regard to permitting a State- 
chartered institution to offer or sell preferred stock? 

Ms. Schaffer. Until March? 

The Chairman. Until this inquiry came to you. This question 
was unique, right? It had never been raised before? 

Ms. Schaffer. It hadn’t been decided prior, I think. 

The Chairman. Isn’t this the first time, indeed, that an applica- 
tion or the question of whether such a proposal was legal — whether 
involving Madison or another State savings and loan — had been 
raised? 

Ms. Schaffer. Yes. 

The Chairman. It was the first time, so it was unique. 

Ms. Schaffer. It was the first time, I’ll agree with that. 

The Chairman. Obviously if something hadn’t taken place before, 
it certainly wasn’t the custom or the practice. And, it was the first 
time. As a matter of fact, are you aware of any other similar re- 
quest to the Commission after that one? 

Ms. Schaffer. Pardon me? 

The Chairman. Did any other application requesting similar 
treatment ever come before the Commission? 

Ms. Schaffer. I believe there was a savings and loan in Arkan- 
sas, a State-chartered savings and loan, in 1990 or at some point — 
and I don’t know what year — but it did issue preferred stock. 

The Chairman. Ms. Schaffer, this was unprecedented, wasn’t it? 

Ms. Schaffer. What was unprecedented? 
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The Chairman. This request to issue preferred stock. It was un- 
precedented. It had never been asked before. It was unique. Isn't 
that true? 

Ms. Schaffer. The question had never been interpreted. I mean, 
the issue, the question of whether State law prohibited or author- 
ized issuance of preferred stock had not been decided. 

The Chairman. So this is the first time it had ever come up. It 
was unprecedented. It was unique. 

Ms. Schaffer. It's the first time that it had been decided, as far 
as I know, or interpreted by the department. 

The CHAIRMAN. Had you ever made a ruling? Had the Commis- 
sion ever made a determination prior to that with respect to the 
issuance of preferred stock one way or the other? 

Ms. Schaffer. The department? 

The Chairman. Yes. 

Ms. Schaffer. No. We were charged with interpreting our own 
laws. 

The Chairman. But the question had never come before, isn’t 
that right? This is the first time. 

Ms. Schaffer. Right. 

The Chairman. Others — not you or me — have characterized this 
as routine. Indeed, what was Mr. Brady’s position at the time with 
the Commission? What was your position, Mr. Brady? 

Mr. Brady. Staff attorney. 

The Chairman. You were the staff attorney. Would the Commis- 
sion regularly approach you for legal opinions on matters similar 
to this matter related to securities issues? 

Mr. Brady. While I was there, there was often more than one at- 
torney that opinions would be requested of. 

The Chairman. By the way, did you discuss this with other staff 
attorneys or just with Ms. Schaffer? 

Mr. Brady. I don’t believe there were other staff attorneys on 
board at that time. 

The Chairman. You were the only staff attorney? 

Mr. Brady. I believe so. 

The Chairman. Ms. Schaffer, so you went to Mr. Brady for his 
expertise. He was the staff attorney. You assigned him this. Is that 
correct? 

Ms. Schaffer. He was the only attorney on the staff, and I 
asked him to draft the letter. Had I had an attorney on the staff 
that I had hired, in whom I had confidence and could delegate 
something to in confidence, send it out that way, that’s the way it 
would have been done. That’s the way it would have been handled. 

The Chairman. You would go to your staff attorney and ask him? 

Ms. Schaffer. If I had confidence in 

The Chairman. Good. By the way, again, the purpose of this — 
because this is the first time I’ve heard it rumored that there was 
no similar request which resulted in an initial alternative response. 
We understand that they never did go forward. But this was 
unique, and I think that the American people have been told that 
this wasn’t anything unusual. Indeed, in the State of Arkansas, 
this was a unique request. 

Therefore, I don’t think it’s unreasonable when we find out the 
Rose Law Firm, and Mrs. Clinton made a call, sent a letter, for 
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people to say, “Well, what do you think? Why is it?” You knew, ob- 
viously, who Mrs. Clinton was, right? 

Ms. Schaffer. Obviously. 

The CHAIRMAN. She was married to the Governor. 

Ms. Schaffer. And she was a partner in the Rose Law Firm. 

The Chairman. But the Governor appointed you, whether as a 
result of his relationship with your brother, you knew that. You 
knew that this was the first time this request had ever come in. 
It was indeed impressive. Is that correct? 

Ms. Schaffer. I did not spend nearly as much time thinking 
about it as everybody else. 

The Chairman. I’d like to attempt to deal with something. It’s 
been an impression that’s been put out — not by yourself, although 
you’ve commented too, as it related to this whole situation of when 
you can close a bank down and when you can’t close a bank down. 

I have just received, for the first time, a copy of the Act 1043 of 
1985 and Act 45 of 1987. It deals with the ability and the powers 
of the State banking regulator. 

Pursuant to that, I’ve been advised that as of 1985, that your 
title was Commissioner? 

Ms. Schaffer. Yes. 

The Chairman. Banking Commissioner? 

Ms. Schaffer. No, Arkansas Securities Commissioner. 

The Chairman. But weren’t the State-chartered banks under 
your control? 

Ms. Schaffer. No, State-chartered savings and loans. 

The Chairman. Until today, it has been repeated that you had 
no authority to do anything, that you needed the Federal Home 
Loan Bank Board and the Federal authorities to enter into an 
agreement. 

I have been told that the law as it still exists gave you the au- 
thority to close that bank, and that notwithstanding even a State 
institution or State superintendent — or Commissioner, as in your 
case — ordering a bank to be shut down, that the Federal people 
would still be responsible for paying back the depositors. Isn’t that 
the case? 

Ms. Schaffer. If they agreed to accept the receivership. 

The Chairman. They didn’t have to take the institution into re- 
ceivership. You had the ability to close them, and that indeed they 
were, pursuant to FSLIC, responsible for paying back those deposi- 
tors. Isn’t that true? 

Ms. Schaffer. In theory, that’s the way it should have worked. 
But we know that’s not how it worked. 

The Chairman. Ms. Schaffer, if you know someone’s a rogue and 
a scoundrel, and is doing the kinds of things that that board out- 
lined at the meeting in Texas, that you attended — you did have the 
ability to close him down. 

Ms. SCHAFFER. I have never said we didn’t have the statutory 
authority. 

The Chairman. I think it’s been indicated that was not the case. 

Ms. Schaffer. Not by me. I will stipulate that we had the statu- 
tory authority. We had to go through certain steps to do that, and 
it had to be tendered to the FSLIC, and the grounds had to be 
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proved in a court proceeding. So all of that, that statutory grounds 
existed for a receivership. 

The Chairman. I just wanted to put the situation in context. I 
have no further questions. 

Senator Sarbanes. 

Senator Sarbanes. Ms. Schaffer, what did the Federal regulators 
say to you about Madison? You consistently followed their advice, 
did you not, or their counsel? 

Ms. Schaffer. I did. 

Senator Sarbanes. I take it the Chairman is suggesting that you 
would have had to show they were insolvent in order to close them 
down? 

Ms. Schaffer. We would have had to have proof that they were 
insolvent, there was a substantial dissipation of assets, and/or — I 
think the other ground might be operating in an unsafe and un- 
sound condition. Those grounds would have to be proved in a court 
proceeding. The institution would have to be tendered to the 
FSLIC. 

In other words, they would have to agree in that court proceed- 
ing, appear in that court proceeding, and accept the institution. I 
had been told on several occasions in 1985, with other institutions, 
that they weren’t prepared to accept institutions at this time like 
our small institutions. They had Texas institutions waiting to be 
closed, and no money. The active policy was to delay, to do every- 
thing that’s possible to make sure that the depositors’ money was 
safe, but short of closing the institution and making the depositor 
pay off. 

Theoretically, we could have ignored their advice to us, which 
was, we don’t want an institution closed that we’re not ready to ac- 
cept, for all of the reasons that make perfect sense. If you tender 
the institution to the FSLIC, and they say, “We don’t have time 
and we don’t have money,” the very next thing that’s going to hap- 
pen in 1985 when the general public isn’t aware that their deposits 
may not be safe, there’s a run on the institution. Not just that one, 
but every other one. 

Because as far as I know, in 1985, there was no general discus- 
sion in the press, and common knowledge certainly didn’t exist the 
way it did later in the 1980’s, that their money was not really safe. 

Senator Sarbanes. So if you had moved in contradiction to the 
position of the Federal people, it might well have triggered a seri- 
ous financial situation. 

Ms. Schaffer. They were very concerned. They did not want 
us — in 1985, we had a discussion with them about another savings 
and loan in Conway. I suggested, “Well, we can just put them in 
receivership without you, whether you show up or not.” That was 
a conversation — Mr. Faulk was involved with that one as well. And 
they said very adamantly they did not want that done; absolutely 
not, for all of the reasons that I have said previously and have told 
you today — because of the panic, because of the concern, and also 
because it would have been noticed. It would have been a public 
proceeding. You would have had to prove the grounds at that pro- 
ceeding. There was no emergency acquisition authority. 
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So unlike the Federal authority, they could go in, take the insti- 
tution, transfer it, and immediately go in there without advance 
notice to management and take control. 

Senator Sarbanes. You couldn’t do that? 

Ms. SCHAFFER. We could have done it only after a court proceed- 
ing. 

Senator Sarbanes. That’s right. You’d have had to go through 
court First in order to do that. 

Ms. Schaffer. Right. 

Senator SARBANES. So you would have had all the repercussions 
of a proceeding, court action, before that came about. 

Ms. Schaffer. We discussed that in 1985, and they had lost 
their emergency acquisition authority for a period of time in 1985 
under Garn-St Germain. They explored the idea of using State law 
in some cases. When they found out that Arkansas law did not pro- 
vide for emergency acquisition authority, they weren’t interested in 
that. We had those discussions throughout 1985 and 1986. 

Senator Sarbanes. Fine. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. So, to sum up, you saw problems in the bank; 
in that savings and loan and other savings and loans in the State 
because of the national problem of real estate loans going sour all 
over the country at this point, which triggered what became the 
S&L crisis. 

In the earlier stages of that, the Federal regulators who would 
have the obligation of paying off under the Federal guarantees, 
under Federal insurance, were essentially pleading with you not to 
take any action that was not OKed by them, right? 

Ms. Schaffer. That’s right. Plus, during the same period of 
time, they had indicated that they were going to find merger part- 
ners for the institutions to have them bought by larger savings and 
loan institutions. 

Mr. Ben-Veniste. They were in the process of looking for other 
ways to try to soften what they saw coming down the road in terms 
of these failures. 

Ms. SCHAFFER. If the savings and loan were bought by another 
savings and loan, and that savings and loan then got to use that 
purchase as good will, and they didn’t have to ever recognize the 
losses then from the savings and loan that was bought, then you 
continued to postpone the recognition of the losses that we all know 
eventually were recognized. 

Mr. Ben-Veniste. One of the other things that the Federal regu- 
lators were proposing — and I’m referring to the Federal Home Loan 
Bank of Dallas’ Supervisory Bulletin in 1985, Preferred Stock as 
Regulatory Net Worth — it is clear that under these circumstances 
that were afflicting S&L’s throughout the country, one of the things 
that the Home Loan Bank Board was providing for or recommend- 
ing was the issuance of preferred stock. Is that correct? 

Ms. Schaffer. A lot has been made of the so-called effort to keep 
Madison Guaranty afloat. And the policy at the Federal level was 
to keep every institution afloat. The only way to keep them afloat 
legitimately is to raise capital against which losses can be booked, 
and continue to be able to have that capital in reserve to stay 
afloat. I mean, staying afloat has taken on a negative connotation. 
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But it was most certainly what they wanted to see happen in order 
to avoid closing them and making depositor payoffs. 

Mr. Ben-Veniste. This was one of the things they were rec- 
ommending at this time as the crisis loomed larger on the horizon? 

Ms. Schaffer. It was a mechanism for raising capital that they 
believed should be available to other institutions looking for ways — 
who couldn’t go to the public markets — to raise capital. 

Mr. Ben-Veniste. Now, the question has been raised whether in 
Arkansas, at the time the request came from the Madison Bank, 
whether this was a novel question; meaning this was the first time 
that you were called upon to determine for a State-chartered S&L 
whether, in fact, preferred stock could be issued. Correct? 

Ms. Schaffer. Correct. 

Mr. BEN-VENISTE. When you did that research, you came to the 
conclusion that it could theoretically, but that there were require- 
ments imposed by Federal regulations more stringent than Arkan- 
sas State regulations that would have to be complied with by Madi- 
son Guaranty Savings & Loan in order for them to be able to go 
forward with the issuance of preferred stock. Is that correct? 

Ms. Schaffer. Yes. The instrument itself would have to have all 
those characteristics that Charles has mentioned, that you were 
mentioning before. Obviously, there would be no purpose in going 
forward, in issuing an instrument that would not be counted in 
their regulatory net worth. So, that would be something that was 
examined at the time they submitted the specific proposal. 

Mr. Ben-Veniste. In connection with Mr. Handley’s responses 
earlier, Mr. Handley, let me direct your attention to the issue of 
how it came to pass that this was a novel question in 1985. Up 
until the 1980’s, were State-chartered S&L’s allowed to issue stock 
at all? 

Mr. Handley. Yes, ours were. 

Mr. Ben-Veniste. Was there a mutual versus stock regulation? 

Mr. Handley. We have both. They could be mutual associations 
or stock. Most of ours were stock. 

Mr. Ben-Veniste. The issues that are associated with the cre- 
ation of a preferred class of stock were those which came on the 
horizon by reason of the extraordinary need to raise capital that 
was occasioned by the real estate crisis, in terms of the real estate 
market declining so substantially that the value of real estate loans 
dragged down the ability of the savings and loans to maintain the 
appropriate ratio of assets to capital. Correct? 

Mr. Handley. Yes. I think it was necessitated by the general bad 
financial conditions of S&L’s in the State that the Federal Home 
Loan Bank proposed regulations and pushed the issuance of pre- 
ferred stock to increase capital. 

Mr. Ben-Veniste. Isn’t it correct that in about 1985, there are 
only about 15 State-chartered savings and loans in the whole State 
of Arkansas? 

Mr. Handley. That’s right, we had about 14 or 15. 

Mr. Ben-Veniste. So the idea that this was the first, and yet 
there weren’t later examples of preferred stock questions being 
raised, is in part a function of the small number of State-chartered 
savings and loans afloat at that time? 

Mr. Handley. Yes, and they decreased substantially since then. 
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Mr. Ben-Veniste. The word “afloat” then begins to get modified 
as the crisis deepens, and then most of these institutions sank — 
is that correct — or were merged? 

Mr. Handley. Most were merged. 

Mr. Ben-Veniste. So that virtually very few remained in the 
years 1987 and so on. 

Mr. HANDLEY. Yes, today we only have two State-chartered. 

Mr. Ben-Veniste. Today you’re down to two State-chartered sav- 
ings and loans in Arkansas, which in part I think puts into context 
the response to the question about whether it was novel, and how 
many other institutions were seeking the same kind of consider- 
ation in the State of Arkansas. But, at the end of the day, the re- 
quirements that you applied to Madison’s desire to issue preferred 
stock were not met by Madison, correct? 

Mr. Handley. That’s right. 

Mr. Ben-Veniste. You gave them a limited time period to come 
up and meet those requirements, correct? 

Mr. Handley. Yes. 

Mr. Ben-Veniste. No one pressured you, if I understand it, to 
relax those requirements on behalf of Madison. Is that correct? 

Mr. Handley. That’s correct. 

Mr. Ben-Veniste. Then they failed to meet the requirements 
within the designated period. They never even submitted an appli- 
cation, did they? 

Mr. Handley. That’s right. 

Mr. Ben-Veniste. I have nothing further, Mr. Chairman. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

I’m just going to sum up with a few more questions myself on 
this issue of the Federal policy. 

Mr. Handley, the Federal policy here was a general Federal pol- 
icy to encourage banks to issue preferred stock nationally, so that 
they could get more capital in and firm up their financial support. 
Right? 

Mr. Handley. Yes. 

Mr. Chertoff. But every State has its own laws that regulate 
and control the manner in which stock can be issued, and tells you 
whether or not within a given State stock can be issued in pre- 
ferred form for a savings and loan. Right? 

Mr. Handley. Yes. 

Mr. Chertoff. And your responsibility was to make sure that 
whatever the Federal policy was, that what was done in Arkansas 
met State law. Correct? 

Mr. Handley. Yes. 

Mr. Chertoff. Did you call up the Federal Home Loan Bank 
Board to get an opinion from them on this unprecedented issue, 
whether under Arkansas law 

Mr. Handley. No, because I was going to make one of the condi- 
tions when they filed the specific ones, that they had to meet the 
conditions of the Federal people. 

Mr. Chertoff. On the legal question of whether under Arkansas 
law, preferred stock could be issued by an institution like Madison, 
did you solicit the advice of the Federal regulators about a question 
of Arkansas law? 
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Mr. Handley. No, I didn’t think I needed to. 

Mr. Chertoff. Because whatever the Federal policy is, the ques- 
tion of Arkansas State law was a separate, independent issue that 
the Securities Department had to pass on as a matter of the State’s 
authority. Right? 

Mr. Handley. Yes, its general application. 

Mr. Chertoff. Now, you first heard about this from someone at 
the savings and loan itself, who gave you a call and had a discus- 
sion with you about this in April, right? 

Mr. Handley. Yes. 

Mr. Chertoff. Then you got back to them and you said, “We 
need a formal submission, something in writing with documenta- 
tion in it and argument, and then we’ll consider it.” Right? 

Mr. Handley. Yes. 

Mr. Chertoff. You got that on April 30th, when you had the let- 
ter from the Rose Law Firm addressed to you, right? 

Mr. Handley. Yes. 

Mr. Chertoff. We have seen other documents that indicate that 
you sent a memo to Ms. Schaffer and to Nancy Jones, attached a 
copy of the April 30th letter — it’s dated May 6th — and you set forth 
your analysis and your understanding of the issue, right? 

Mr. Handley. Yes. 

Mr. Chertoff. This is RLF 13185. We are going to put it up. I 
don’t know if you have seen this yet. It ties right in to what the 
Chairman was asking you a few minutes ago about exactly the way 
in which this was handled. You are not a lawyer, Mr. Handley, 
right? 

Mr. Handley. No. 

Mr. Chertoff. We’re going to make sure you get a copy of this. 
It’s from Charles. You are Charles? 

Mr. Handley. Yes. 

Mr. Chertoff. It’s your handwriting? 

Mr. Handley. Yes. 

Mr. Chertoff. The letter that’s attached of April 30th you know 
to be the Rose Law Firm letter to you that sets forth the argument 
in favor of doing this under Arkansas law? 

Mr. Handley. Yes. 

Mr. Chertoff. It’s dated May 6th. 

Mr. Handley. Yes. 

Mr. Chertoff. You say in the letter, “Perhaps one of our attor- 
neys should review the matter and issue a legal opinion regarding 
such, and advise the Rose Firm and Madison.” Right? 

Mr. Handley. Yes. 

Mr. Chertoff. That was your position on May 6th? 

Mr. Handley. Yes. 

Mr. Chertoff. Now, Mr. Brady, you also had a position after 
April 30th, after this letter from the Rose Law Firm was received, 
that the Attorney General’s office ought to issue a legal opinion, if 
that right? 

Mr. Brady. Yes, sir. 

Mr. Chertoff. We don’t have that memo, but you remember 
that was your position, right? 

Mr. Brady. Yes, sir. 
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Mr. Chertoff. And Ms. Jones in her memo, also dated May 6, 
1985, raises a further question on item number 3 about the prob- 
lem not addressed by the Rose Firm is the non-voting portion of the 
stock, which is what makes it preferred. 

So may I ask you, Ms. Schaffer, whether you believe you got the 
note from Mr. Handley that’s addressed to you and Nancy? 

Ms. Schaffer. I’m sure I did. This is why I talked to him. 

Mr. Chertoff. And you must have gotten the note from Nancy 
in which she indicated on May 6th what her views were, right? 

Ms. Schaffer. Right. 

Mr. Chertoff. So the state of play, as I understand it on May 
6, which is 7 days after the April 30th letter was received, is that 
Mr. Handley, you have committed to writing the fact that there 
should be an attorney opinion on this. You’re not an attorney. Mr. 
Brady, you have expressed the opinion that the Attorney General 
ought to offer an opinion on this novel issue. You are an attorney. 
And Ms. Jones, who’s not an attorney, indicates there’s a further 
problem that’s not addressed by the Rose Firm. 

Now, what is interesting about all of this — and there’s nothing 
wrong with having debate like this — is that April 30th is when the 
first documentation comes in. As of May 6th, you, Mr. Brady, and 
you, Mr. Handley, are saying we need separate attorney opinions. 
On May 14th, however, without getting an opinion from the Attor- 
ney General, and without getting an unqualified opinion from Mr. 
Brady, Ms. Schaffer, you send out a letter saying that you agree 
with the analysis. 

But most interesting of all is your conversation with Hillary Clin- 
ton in which, as you have testified, you expressed to her that you 
were comfortable with this concept, didn’t come on May 14th. It 
didn’t come on May 6th. It didn’t even come on April 30th. It came 
on April 29th, because we know that from the indisputable billing 
records. 

Ms. Schaffer. Well 

Mr. CHERTOFF. Let me finish, Ms. Schaffer, and then you can 
comment. 

So, Mr. Handley, while you were saying on May 6th we needed 
an attorney review; Mr. Brady, while you were saying in early May 
we need to have an Attorney General review; while Ms. Jones was 
trying to figure out what’s going on on May 6th — even before the 
April 30th letter had come, Ms. Schaffer, you had had the con- 
versation on April 29th with Mrs. Clinton, in which you indicated 
that you had reached a comfort level with the views that this was 
OK as a first step. I understand it wasn’t a completed issue, but 
this was OK as a first step. 

Now, I just want to make sure that we don’t have another phone 
call in here, Ms. Schaffer. You have testified at length that you had 
one conversation with Hillary Clinton, right? 

Ms. SCHAFFER. If the billing records are indisputable, as far as 
I know. I don’t agree that they are, but 

Mr. CHERTOFF. You think they’re disputable? 

Ms. Schaffer. I don’t know that the billing records are indis- 
putable. I’m saying I’m willing to accept that may have occurred 
on that date. I don’t know. 

Mr. Chertoff. But you know you had one conversation with her. 
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Ms. Schaffer. If the billing records are indisputable, and it only 
shows one conversation, then there’s one conversation. 

Mr. Chertoff. You only testified about one conversation, and 
you were asked earlier today how many conversations, and you 
said repeatedly one conversation. 

Ms. Schaffer. Is there a question? 

Mr. Chertoff. My question to you is, would you agree with me 
that your conversation occurred on April 29th, and that your con- 
versation with Mrs. Clinton, in which you expressed the comfort 
level, preceded all of this analysis and all of this discussion of Mr. 
Handley saying you need a legal opinion, Mr. Brady saying you 
need a legal opinion — but even before they’d gotten the letter from 
the Rose Law Firm, you had already had the conversation with 
Mrs. Clinton and said you had a comfort level? 

Ms. Schaffer. I’ve already testified about that today, but I’ll be 
happy to go over it again. 

I told you that this question had already been circulating 
through the department, had already been discussed at least as 
early as April 3rd. I also told you that I am not sure that conversa- 
tion occurred on that day. It may have. But that I was perfectly 
capable of looking at the issue and deciding for myself. 

However, after the letter came in, Charles did look at it again. 
Bill looked at it. Nancy looked at it. If I was going to write the let- 
ter, despite what anybody said, I should have written it the next 
day, May 1st, it looks like to me. I did not say, “You are going to 
get a letter that says this.” I said, “I’m generally comfortable with 
the concept. I’m comfortable with the concept.” That’s why there 
was no more discussion probably than that. Who knows? 

But in any event, it’s unfair to characterize this as nobody hav- 
ing an opportunity to discuss it, nobody discussing it. We did dis- 
cuss it. Charles has said that initially he had some concerns. He 
has said he did not, after discussing it — Nancy Jones immediately 
agreed. Her only question has to do with the non-voting portion, 
which was something that would come up at the time we examined 
the specific proposal and looked at the form of the instrument. 
That is not something that would change her general expression, 
“I agree with the Rose Law Firm.” 

That’s right. She was not an attorney. She had the most experi- 
ence in these matters with the department, and those are the only 
people I had, Mr. Chertoff. I had to be responsible for this decision. 

The reason why you have staff attorneys is to do that, not to go 
get an Attorney General’s opinion. I should have been able to rely 
on the staff lawyer to do something like that. Every decision? You 
send it over to the Attorney General, to tell you what to do? That’s 
something you need to decide for yourself. You ought to be able to 
interpret your own laws. 

In rare instances — in rare instances — you may seek an Attorney 
General’s opinion, but not in something like this. Not at all. It was 
totally unnecessary. 

The Chairman. Why do you say, “Not with something like this”? 
You see, Ms. Schaffer, if this had been a matter that was just 
routine 

Ms. Schaffer. It was routine. 

The Chairman. You say this matter was routine? 
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Ms. Schaffer. I am saying that we frequently got letters from 
lawyers asking us to take a position or interpret the statute one 
way or another, or generally agree with the concept. I couldn’t send 
every one of those to the Attorney General. 

The Chairman. It related to the issuance of preferred stock by 
a State-chartered institution, this was the first time that your Se- 
curities Department, since 1969, had ever received this request. 
That’s the testimony of Mr. Handley, is that correct? 

Mr. Handley. This is the first request that we received. 

The Chairman. Yes. And you were there since 1969? 

Mr. Handley. Yes. 

The Chairman. This wasn’t routine, was it? 

Ms. Schaffer. Just because 

The Chairman. Let me just finish. Was this routine? 

Mr. Handley. It was the first request. It was different. 

The CHAIRMAN. Mr. Brady, did you find this to be a novel ques- 
tion? Is that why you thought the Attorney General should review 
this? 

Mr. Brady. I thought that it was shaky enough that, to protect 
the Commissioner, we ought to get the Attorney General to sign off 
on it, if he would. 

The Chairman. And you indicated that to the Commissioner, is 
that correct? 

Mr. Brady. Yes. 

The CHAIRMAN. Commissioner, even those people, if you want to 
interpret their decisions — Ms. Jones, or Mrs. Jones, and I look at 
the letter of 5/6/85. I mean, there are questions that she raises. 
And notwithstanding that — well, I guess 8 days thereafter, you 
send out this letter saying, “Go to it.” 

Ms. Schaffer. That’s not what it says. 

The Chairman. Well, the letter speaks for itself. 

Ms. Schaffer. It does. 

The Chairman. The letter does indicate that there’s no question 
legally as it relates to an institution being able to go forward with 
the issuance of preferred stock. And I just think that it is abso- 
lutely not the case that this was a routine endeavor. It had never 
been done before. Indeed, I suggest that’s why the Rose Law Firm 
was brought into this case. 

Indeed, let me suggest that’s why I think people can come to the 
conclusion that Mrs. Clinton — she had never called you before on 
a matter, but she called you on this matter. 

Ms. Schaffer. Did I testify that she’d never called me before 

The Chairman. Before on a matter? 

Ms. Schaffer. — on any matter? 

The Chairman. No. I didn’t say “any matter.” Did she ever call 
you before on a matter? 

Ms. Schaffer. She hadn’t called me before. But she called me 
in 1987, and asked me who in the department handled mortgage 
loan company applications. 

The Chairman. But here she called you on a specific matter. And 
this is the first time the Commission ever had that. Isn’t that true? 

Ms. Schaffer. The first time you get a question does not mean 
that it’s unusual or unique. I mean, we got a lot of those. We had 
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never closed a State-chartered savings and loan before, either, and 
we had to make that decision. 

The Chairman. So there was another occasion that Mrs. Clinton 
called you? 

Ms. Schaffer. Some time in 1987. 

The Chairman. What was that with regard to? 

Ms. Schaffer. To ask who in our department handled mortgage 
loan companies. Who should the questions be directed to in the de- 
partment, mortgage loan companies. 

The Chairman. I want to thank you for your testimony. 

Again, I point out that we’ve been given to believe by others who 
have testified that this was some kind of routine matter, and that 
this was not new and not novel. Indeed, that is just the Chairman’s 
observation — that is not borne out by the record; by Mr. Handley, 
who has been there for years, by Mr. Brady, and even by yourself. 

Senator Sarbanes has some questions. 

Senator Sarbanes. Now, Ms. Schaffer, I want to address that 
very point. 

My understanding, when you in a sense made reference that this 
was routine, is that it’s routine for the department to get inquiries 
from lawyers requiring the department to interpret the law which 
the department administers. 

Ms. SCHAFFER. Right, all the time. We can’t send those — we have 
to make those decisions and live with them. I mean, that is our 
job — and be able to defend them. They have to be right. It doesn’t 
matter if you have another person in the office who is a lawyer to 
give it to. The decision has to be right. 

Senator Sarbanes. So this is the first time this particular issue 
came up? 

Ms. Schaffer. Right. 

Senator Sarbanes. But this was not the first time, or the last 
time, that you were called upon to interpret the statutes that you 
are required to administer. Is that correct? 

Ms. Schaffer. That was an integral part of our job almost on 
a daily basis. 

Senator Sarbanes. If you referred all of those inquiries for initial 
interpretations of the statute over to the Attorney General’s office, 
you wouldn’t have been doing a good part of your work, would you? 

Ms. Schaffer. Not only that, but the Attorney General’s office 
didn’t have the expertise in these sorts of laws, regulatory areas. 
That’s not the kind of thing you — that was our job. 

Senator Sarbanes. That’s right. 

Ms. Schaffer. We were supposed to make that decision and take 
the heat. 

Senator Sarbanes. Mr. Brady, someone might have said to you, 
“Why do you keep referring these things over to the Attorney Gen- 
eral? Why don’t you all sort of decide them?” 

Mr. Brady. In my experience, this was the only time that I had 
ever suggested that. 

Senator Sarbanes. Ms. Jones said to you, I take it, in her memo, 
“I believe the Rose Firm’s analysis regarding ordinary business cor- 
porations is correct.” Is that right? 


713 


Ms. Schaffer. That’s correct. And a lot has been made of the 
fact she was not a lawyer, but we did the best we could with the 
collective knowledge that we had. 

Senator SARBANES. Now, the question she raises in number 3 on 
the non-voting portion is an issue that would be addressed, if nec- 
essary, when a specific proposal was submitted to the department, 
would it not? 

Ms. Schaffer. Right. I think that was just — Nancy was just giv- 
ing me the benefit of her advance look at this, that we needed to 
be on the alert to look at that. That was something that we needed 
to address, not in this response, but that it was an issue. 

She told me what she thought — and that’s what I wanted her to 
do, and that’s what I wanted Charles to do, raise these questions. 
They need to be addressed, not necessarily now. 

Senator Sarbanes. I don’t have anything further. 

The Chairman. Do you have anything? 

Mr. Chertoff. Yes. 

The Chairman. Go ahead. Let’s wrap it up. 

Mr. Chertoff. I have to just ask this last question with respect 
to this issue. Mr. Brady, you said this was the only time you ever 
suggested that something be referred over to the Attorney Gen- 
eral’s office for an opinion. Is that correct? 

Mr. Brady. I believe it’s the only time I suggested that as a pos- 
sible approach to mediating conflict of opinions. 

Mr. Chertoff. Was it your impression that Ms. Schaffer was 
dissatisfied with the response you gave her on this matter? 

Mr. Brady. I will leave it to the Committee. You just heard from 
Ms. Schaffer. 

Mr. Chertoff. Were you dissatisfied with his response on this 
matter? 

Ms. Schaffer. I was not dissatisfied with the fact the response 
was, “We don’t agree.” I was dissatisfied with the reasoning, with 
the analysis. If the analysis is as Bill has described it today on the 
basis of an insurance regulation of some nature at some point in 
time, I did not see that that had anything to do with the Arkansas 
Business Corporation Code and the Savings and Loan Association 
Act. To me, the analysis on that basis — and we don’t have the 
memo in front of us, if there was one to that effect — but he has 
said that was his analysis. I can see why I would have rejected 
that. It had no place in this particular analysis as far as I was con- 
cerned. 

I didn’t have another lawyer in the office. It was me. I was it. 
I had to sign off on it, make the decision, live with it, defend it. 
I would not ask Bill to do that on a decision in which he was not 
comfortable. I wouldn’t want my name on that. That is why I 
wouldn’t put my name on what he suggested. I wouldn’t make him 
put his name on mine. 

Mr. CHERTOFF. And time was of the essence on this, wasn’t it? 

Ms. Schaffer. No, it was not. 

Mr. Chertoff. Nothing further. 

The Chairman. Senator Sarbanes. 

[No response.] 

The Chairman. I want to thank all the witnesses. It has been a 
long day. Thank you for your cooperation and for your testimony. 
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Ms. Schaffer, notwithstanding that this has been not an easy 
time for you, I want to thank you for your candor. I think it was 
refreshing, and I want to thank you for that. The same with you, 
Mr. Brady, and Charles. So thank you all. 

Senator Sarbanes. Could I just make two comments, Mr. Chair- 
man? 

The Chairman. Certainly. 

Senator Sarbanes. Ms. Schaffer, there was some questioning put 
to you on the other side that in effect said that you got the appoint- 
ment because your brother was the Governor’s friend. Other ques- 
tioning tried to make a lot out of a McDougal note. I would like 
to suggest, as we close, that maybe the Governor made the appoint- 
ment because he thought you’d do a good job as Commissioner. 

Ms. Schaffer. Thank you. 

Senator Sarbanes. Mr. Chairman, I would like to ask what the 
schedule’s going to be for next week; and also when we will meet 
in order to review the schedule more broadly, and the deposition 
schedule, and get a stronger, clearer sense of what the work pro- 
gram is? 

The Chairman. I think there is a fairly clear schedule. It seems 
to me that our attorneys have agreed to a schedule of witnesses for 
Tuesday and Wednesday, and they are waiting to confirm the 
availability of witnesses for Thursday. 

So we are going forward on Tuesday, Wednesday, and Thursday, 
and we will identify as soon as we can the schedule of other hear- 
ings. I will ask staff to continue to coordinate with the Minority. 
Hopefully, we can have even a more definitive schedule. 

Senator SARBANES. I have looked at what’s proposed. It seems to 
me what’s proposed for Tuesday and Wednesday could be done eas- 
ily in 1 day. We ought to meet and discuss that. 

The Chairman. It is now 20 minutes to 5, and the Senator knows 
I have always kept myself available, and am willing to work to- 
gether. I note that we started a little after 10 a.m. With the excep- 
tion of some short 10-minute recesses, with no lunch, we have 
moved forward. This Chair does not intend to slow things down. 
But I will suggest that we have some concerns relating to the nor- 
mal needs of the Senators, staff, et cetera. 

Now, this has been a grueling day for the three witnesses, espe- 
cially Ms. Schaffer, as well as us. So we are going to continue to 
move the process forward and put in as much time as we humanly 
can. We can’t work around the clock everyday, because we also 
must take depositions and accommodate the schedules of witnesses 
and their counsels. 

I will be happy to discuss this, but I’m going to be quite candid. 
We’re going to go into recess until next Tuesday at 10 a.m., and 
hopefully tomorrow we can iron out our schedule. 

We stand in recess until Tuesday at 10 o’clock. 

[Whereupon, at 4:40 p.m., the Committee was recessed, to recon- 
vene at 10 a.m. on Tuesday, January 30, 1996.] 

[Appendix supplied for the record follows:] 
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rs:S. 



Jrri'TT>'ii L7'\\~!5~r. s :;v , r Qm._ •.% 


r Board ot .directors 
Madisoty^uaranty Savings aad Loan 
As sooia cion 
P. o/flox 1583 
18 cy and Mala Streets 
Auyjsra, Arkaasas 72203 

1 : Board lleobers: 

A 1 ezaciza cion 0 f iladisoa Cuaraatv's financial condition ini operaci 
f tact. res L 3 cj tree ciy being conduced ,j/ ezaziiz-rs representing the 



l 

red 
, L 


rai 

Has 

and 


ioce Loan 3 ark 3oard. Thi 3 exasiiaacioa is not yet complete. no’Jfve 
already disclosed matters ot serious supervisory coac-rr. Including u 
-.soucd practices, iasracces ot aoncompLdance with che iuLy 19, L93- 
5lipe r'/lsocry Agreeceoc aad regulatory vioLacions. Accordingly , we lye 
scheduling a board ot directors aeecing far July 24, 1906 ac 1:20 p/o. 
hdld at che Federal. Hoce Loan Bank ot Oaiias, 500 Ease John Carpenter F/eewny. 

FnrVhe rror» , as a result of chi s office's oagoirg aoaitoriag 0 c '/zi 1 sad 
\Caaracry, *-e have noted four association's continued failure to/co-ply/with 
Vie oinizuc net worth requi remenc of Jeccian 563.13 of che Insurance 
M®\iLa~ioas . Ac April 30, L986, your association's reg'iiafdr? net voJrh 
aiec\$2.5 ailiioa, soae $1.55 aid .Mo a short of It 3 aLj.nlaun requl r errVac . 


As 70 V <rdw, che July 19, 1984. Supervisory Agreement by and between this 
off Ice^nd Vour association requLres you to takj actings -to _ef fee s-.Madrsoh 
Cua ran ty^^/caap liance vlth the aet worth requireaect of Insurance Regulation 
563.13. However, during 1985, tLadison Guaranty's Liabilities grew 120" from 
million to §L05.3 mLillon. In the first four months of 1986, liabilities 
grey 282 (annualired) to $115 million. Ihl 3 receot growth by your association 
appears totally contradictor/ to your Judy 19, 1984 coaoltoent to bring 
dadisoa Cueranty Into aet worth cocpliar.ee. 

« --suit of the seriousness of che preiiainar/ resulsq ot che examir.acion 
In prb^ress ac your Institution. we find It necessary to ^Ske laobdlace 
supervisory action. Accordingly, pursuacc to Insurance ReguVac ior.s\363 . 13(d ) , 
/e he r eby\d i rec t you to take che fallowing corrective act ions \nci l cc< 
tiotied meecing Is held and/or you receive further node' 
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Madison Guaranty 5a*/ ir.js and 
Association 
Augusca, Arkansas 
June 19, L?86 
Page 2 


CCUW-SHC. 



1) The association shall upon r-ceipc o f this Letter Lhaediace!/ id Jus: izi 
savings races co easu:; chac che races Ic pays co aether savings 
eposir s ace aoc La escess or che races paid on comparable deposits by 
coopering las ci rucioas^in-che-sanie^M tker . Fun he more , One LI che 
July 21, I986^3eeflng , che associjcioa~^ha,LL Irraediaceiy reduce Lcs 
grouch toadsure Cbac it - rill aoc Increase Lcl^U bill ties likan aoounc 
chac tt/fa sresss of che amount of Interest credited on saving's accounts 
and ^He amount necessary to fund 3cy loacs-ln-pcoces£\pbllgacio\is or 
le^'fily binding commirnenca eaisciag as of che dace or\hls lecrer. 

adisoc Guaraoty shall comply fully -rich che cescriccioos \nd 
reguirerteotj of Insurance Reguiacioc 56J.9-3. Accordingly , \uaong 
things, che association may not oake any additional "direct bpvesc^enc j ~ 
as chat ten Is defined In Serrizn 5oJ.9-3(b)(i) of che Insu 
Regulations, vlchouc che prior 'Jricran approval of this office’ 

The association, and it 3 vr.clly o-^ed subsidiary, shall innedia : 
ce miner* the incentive cnatensecion piaos current!' in effect 
Me s s r 3 . HcDouga! sod Henley, •'hereby they receive 10" of the ne 
g-aeratad by Hadisco Financial Corporation and Madison Guaranty 
respectively. In addition, che cocoensacion paid co these evo 
Lcdirirnal3 shall be immediately adjusted co a level cooceasura 

sarioc pail co officers vith similar duties and cesooes iiili t l 
» employed by thrifts similar in site aad ope racing pca^tice^ 
c Guaranty. 

soclatioc or any of Its subsidiaries shall aoc make of coma / 1 co 
purchase oc commit co , urthase. all or any pare of a loan secured 
i estate, until a: i less che collating cooditlorfs have brfeo net: 

he document at ioa requireaencs of Section ( c ) of che^ 

nsuracce Regulations are fully satisfied, 

I ] 

e aporaisal report obcaiaei Is In compliance "srlth" fe<iulre®enC3 and 
guidelines of Henoranduo ?.-<* lb ; aad 



c) the loan has a lcao-co— 'aiue ratio of 90Z or less based upon che 

io-*ec of either che security property’s sales price oc Its appraised 
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IssociJCioQ 
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*-e are also aware char sir.ce char zLz& ’'adisor. has 
been relying and cone lame a to rely oc a recti r 'of ocher Uv 
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Copyright 1985 American Banker, Inc. 
The American Banker 


November 4, 1985, Monday 


SECTION: PLAYING BY THE RULES; Pull Out and Save; Thrift Update; Required 
Reading; Pg. 28 

LENGTH: 8250 words 

HEADLINE: Implications for Soundness 

BYLINE: By Constance R. Dunham; Constance R. Dunham is a financial economist at 
ths Federal Reserve Bank in Boston. 

HIGHLIGHT: 

Conversion from mutual to stock ownership is a complex process. 

BODY: 

r— THE CAPITALIZATION of the thrift industry gradually declined during the 1970s 
\ and early 1980s. Only in the past ysar has the slide in the industry's average 
l capital -co-asset ratio been halted, and the capital bases of many thrifts still 
{remain too thin. g 4 * 

While regulators have raised required capital- to-asset ratios for commercial 
banks, they have treated the mors severely damaged thrifts gingerly and have 
introduced several programs to give them additional time for recovery. 

In response to the concern over their soundness, thrifts, like banks, have 
employed a variety of methods to improve capitalization, including increasing 
their retained earnings, issuing new common and preferred stock, and instituting 
new forms of long-term debt. I One additional method, employed exclusively in the 
thrift industry, is conversion from mutual to stock ownership. 

A mutual -to- stock conversion by a thrift changes the ownership structure of 
the institution from one mutually owned by all current depositors, who tend to 
be local customers, to one owned by equity shareholders, who may not be 
customers at all and who may live in distant parts of the country. 

Although the conversion procedure has been discussed since at least the 
1930s, it rarely was used before 1950, and for most of ths period between 1955 
and 19 80 it was hampered by state and federal prohibitions, court challenges, 
and tax status uncertainties. 

Most of these issues were resolved by 1980. Since then, more than 200 thrift 
institution conversions have been completed. While only 21% of thrift assets 
were held by stock thrifts in 1975, that figure grew to 40% by the end of 1983. 

That was a record year for thrift conversions. In 1983, converting savings 
and loan associations raised $2.7 billion in new capital, an amount equal to 9% 
of the book net worth of all S&Ls combined. In part, this unprecedented volume 
was due to the conversion of some very large thrifts; the three largest together 
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14, 1985 
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let, Irxladlat tie power to actions* «ud lean a prafarrad capit al atacb. 
Fartiar, tiara la so expraaa prodihlrloo axaiaac soci a rri o n contained 
ia tin ArVmaaa lava jerarnisj and lota tad ttrrLat* tod loan 
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Mr. Jim McDougal 
MADISON GUARANTY SAVINGS & LOAN 
16ch & Main Streets 
Little Rock, AR 72206 

Dear Jim: 

Enclosed is a lecter for your files from Beverly Bassett, 
approving the proposed authorization and issuance of a class of noi 
voting preferred stock. We appreciate the opportunity to work for 
you and look forward to continuing success in resolving whatever 
questions arise as you pursue your plan for growth. ,. : . 

With best regards, I am 


Sincerely yours 



i«.^Daru , i cLINi.CN 


jkf 

end 


enclosure 
cc: v/en< 


w/ enclosure: 

Mr. John Latham 
Mr. Rick Massey 
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ARKANSAS 



'advise the Department of the progreee end cur^ __ 

Madison' a\^3 million preferred stock Issue and »Ccq^ca£en co meet thaV^ 
Federal Hoee^Loen Bank 3oard ? s xLainum net worth requirement. Since the j 
Department haWnot yet received a filing for the preferred stock issue, 
we are concerned about Che ability of Madison to complete the sale of 
such stock and aeec the ninimm net worth requirements of the Bank Board 
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fro: File 

FROM: John Mitchell 

$ATE: April 3. 1985 


UBJECT: Madison Guaranty S&LA ("Madison") 

\ Little Rock, Arkansas 



FHLBB No. 7601 


^t tfta request of Madison's management, a meeting was held/today at/l:00 p.m. 
iii the\Pueblo Room, FHLB of Dallas. Attending were: Jpfm Latham, CEO; Greg 

Young, \F0; Sarah Worsham-Havkins , Sr. V.P.; Jim Smj,tfC Supervisory Agent ; 
John\Mit6hell, Supervisory Analyst; Anna MullicanT Supervisory Analysts and 
Jim B&ggs \Supervisory Analyst. The purpose op the meeting was for Ma dison's 
managem^^ to become acquainted with regulatorypersonnel and to discuss the 
business plan previously submitted by Madison. 

The SA indicated general satisfaction with Madison's business plan as well aa 
corrections and improvements following the laat examination report except that 
^the rapid growth has not been accompanied by proportionate increases in Net 
orth. Madison's business plan reflects projectAd^total>a^sets at December 
31V 1985 of MOO million which would be 108 percent^onual growth over the 
fiscal year. Projected net worth is $1.5 million whicnXs onl^\1.5 percent of 
total N 'aseets and insufficient to meet the minimum net worCt^ requirement. The 
institution has grown at an annualized rate of 192 percent througn\the first 
two atenth4\of 1985i The SA advised that, without adequate net wort\, the 
growth you 1^ N have to be curtailed. Ms. Hawkins stated that, t^ider the new 
regulation, the estimated net worth requirement at March 31 would be \ 

$1.13 million, and net worth would be about $300,000 short of Aeet ing \that 
requirement . The^sAssociation plans to issue $600,000 of preferred stobk for 
which a buyer is awaiting Issuance, and a second issue of an uriknovn amount 
will follow shortly thereafter. The business plan projects total asseds at 
$148 Lillion at DepembeK 31 , 1987, and management professes cohcem foij 
net wjorth position apd anXntent to meet all regulatory requirements . 

A discussion was had re^arding^Kadison 1 s service corporation development 
projects, with which we haye a reasonable comfort level ,^/the service/ 
corporation, Madison Financial Corporation^ is rua^jKJlm McDougal, yho owns 
84 percent of Madison. Development has involved “purchase of relatively cheap 
raw Jand and development into lops or tracts (1-5 acre) suitable fpr building. 
Madislon has financed lot sales, but has not become involved in apy commercial 
construction loans incident to any developments . The projects^-are : 


its 



hfqple Creek - A highly successful resi 

ittle Rock. Initial phases are sold out 
rcVnt sold. 


M ai deu ft-Prf pmenr just southeast 
with later phases over 70 


(2) Gold Mine Springs - A development in rural north central Arkansas. 

Within the ( last two weeks, this project is almost sold out; what has not 
been sold, will be sold to a limited partnership. 

032901 1018026 
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Green Tree Farms and Fair Oaka - Cwo projects of 50*55 tracts of 
acres each in Camden, Arkansas. Green Tree Farms is completely sc 
Fair Oaks is over 70 percent sold in 4 months. 


-5 

Id, 


Campobello Island - A residential tract development in Nova Scotih. 

Sales have at leaat equalled Madison's investment in this project?. 
Madison has only a one-fourth interest in this project by vlrtue/of its 
one-half interest in a joint venture comprised of two limited / 
partnerships. After the return of investment, some 3400 acres remain 
which can be developed. Madison is not obligated to be ^ lender or 
participant in further development, though it may choose to later 
artlclpate. One acre tracts have been developed for summer hpmes, with 
ans by the joint venturers to later build a hotpl', marina. 

The A aavised that Madison’s growth, investmenr''strategy and net worth 
compliance^ would be monitored closely. Though t he institution was prnf -di-nh 1 o 
($104,OOQ/ in 1984 and shows a $128,400 profit for the first 2 months of 
fiscal year 1985, the SA advised that growth would have to be accompanied by 
adequate capital. 
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BOARD Of DIRECTORS MEETING AT THE FIDERAL HCM r 
LC>^ 5AMX or DALLVS „ — JULY 11 . 1996. 10:00 V,w 


Attending : Rolf Coburn, 3everly Sassatt, Board of Director 1 

of Madison Guaranty, Walter Faulk, Charles 
Hanlay, Bob Yeung, Larry Staton, Karen Bruton, 

' CMp Xiasweter, J la Clark, two assistant 

.examiners, John Selig, and Brack Spaed 

Faulk : 

Thera will ba a ceasa and dasist order. Thera night 
bm room for a little bit of negotiation, but ha didn't aea 
such rooa tor change. He said the institution will change 
to<iay. 


Faulk identifies business problems: 

(1) Net worth of institution is $1.6 million short 
of regulations. 

(2) He is concerned that the institution is growing 

too fast. 

(3) The nature of the growth troubles his. There 
are no real estata feasibility studies. A supervisory 
appraisal has been ordered. The supervisory appraisal 
probably will result in the insolvency of the institution. 

(4) Accounting. Faulk outlined several accounting 
problems, including not cancelling profits for sale when the 
loans have been bought back, conflicts with the Association's 
accountant, documentation of loans, lean undarvr iting, the 
suspicious use of loans instead of direct investments. 

(3) The manner of compensation to Jim McCcugai and 
John Latham may have led to the problem. The overall incomes 
cf McCcugai and Latham are excessive for size and problems cf 
the Association. Young's compensation is tied to income he 
can find on the books, and this invites abuse. 


LATHAM : 


Greg Young dees not have a contract, but a job 
description. 
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FAULK : 


Fa ulk asked again far ail employment contracts. 

(6) Misuse of petition and usurpation of corpc-ata 
opportunities. The Association has teen making sales to* 
people without financial wherewithal that are charactered 
"straws'* as to generate business. Faulk questioned the**" 
payments to tjis companies noted on the June 19 letter*. He 
questioned if payments are for real work. 

Faulk etated in a general way that It aeeae if 
purpose of the Aaeociation ie to generate income to certain 
insiders, auch as Latham, McDougal, Henley*. 

Inaccurate and unsupported appraisals and projections 
lead to early bad decisions. Better lots at the developments 
have been sold first, sales have occurred to straws, resale of 
property has occurred to add false value (land flips) , and * 
there has been failure of proper oversight by the Board of 
Directors. 


False and inaccurate information has been given to 
examiners. There have bean efforts by management, 
particularly Lathaa, to disquise information. 

Day-to-day operations ara unprofitable. Ycur.g'a 
analysis, showing that the Association has reached a 
brsak-even point, assumes growth and relies on misbcoked land 
salss. Faulk esphasitss that it is unusual to act on interim 
information, but then is serious concern. He calls to the - 
Board to step up review. He indicates he thinks that net 
worth is fabricated. The cost of money of the Association is 
way above peer group. 

Faulk suggested to the Board that they take the 
message to the McDougals that the HcDougals get out of the 
business. He suggested that the Beard request the resignation 
of Latham and elect a two-person committee to run the 
Association while a search is conducted for a new chief 
executive officer. 

He also said that a Section 407 investigation will be 
started into whether any "shenanigans" are going on in the 
developments . 


sfl: 


Selig agrees that this is not the time or the 
to address specific issues. He asked to address genera* 
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prcbleoe identified and offer solutions. Faulk declines to 
listen and tails the Beard and the attorneys to review the 
CQdai and desist order offered then. 


THE FEDERAL HOME LOAN BANK OFFICIALS LEAVE THE RCOM. 


The 9 oard decides that it cannot sign the document 
because it is 19 pages long, and they have no tine in which to 
review and anaiysize the proposed cease and desist order? 


RECONVENE 

(John Selig is absent, speaking with Xaren Bruton in another 
office. ) 


F.XULX : 


Faulk enters and tells Board he likes to talk to 
Beard without attorneys and asks for csuinti. 


STEVE CJTTW AN : 


Stave Cuffman says Beard has been active, 
well-intentioned, he notes that there has been a growth in net 
worth, he is concerned about the growth of the Association, he 
felt the service corporation was good because it was 
profitable. Stave said he relied in past on Jim McCcugal to 
run the service corporation. 

Sarah Havkin* states that spends her tiae on 
regulatory aspects of the Association. She eees some 
improvements in internal controls, but also saes concern in 
internal controls. Raworking old problems of tha Association 
has taken tiae. 


EASZL5: 


How auch control has Board had ever the service 
corporation. He questioned the Board’s knowledge of the 
ownership. He asked what the Board’s opinion of the ownership 
was. No one on the Board axprocood on answer to his questions 
on the ownership. 

Faulk indicated that he doesn’t nind going along with 
well-documented and open transactions, but the transact icr.s 
occurring in the Association today are net open or hccsz 
documented . 
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H« never likes to sea compensation based cn a 
percentage. 

(Selig and Bruton return.) 


FMJLX : 

s 

Probiea i J ownership and asset quality. 


SFLIG : 

Selig outlines alternative*. He otters to terminate 
the esploynent of the McCougals and sake Jia McCougal a 
consultant. He offers to reconstitute the board of the 
service corporation to sirror that of the Association. 


FAUUC : 


TaX* the aeasage back to Little Reck that the 
McLcugals cannot be consultants. 


SFLIG : 

Selig offers voting trust. 

£& HLS: 


He wants total removal of McLougals and Bill Henley. 


SZLIG : 


Selig says Henleys arm needed to sell the cer/ice 
corporation's properties; 


mis: 

Faulk asks Beard (in a slanted way) if they would 
rather have third party do appraisal. 


Faulk says that he thinks the Association io 


:o finis 


(fisrle is a play cn the TSLZC acronym) 


beginning _ . 

He say* he sees this new as an FSLIC ran project. Ho want* to 
see what assets there are. The Federal Heme Lean Bank has 
lost faith in the present aanagenent. 


2CC2X 
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The banks wants a new beard, rar.ager, ar.d assa- 
evaluation. 


SSLIg : 

Tba Board generally recognizes probiara and would have 
no trouble with a majority of the contents of the proposed 
etas* and desist order. 

Cn appraisal* , FSLIC gets to sign off on choice of 

parson. 


PAULS : 


Latham Bust be terminated. H« say continue aa an 
employee for 4S days, but he can no longer be chief executive 
officer or chairman. 


stfvt cvryyxM 

He would lupport third party appraisals. 


He needs time to review the proposed cease and desist 
order for two reasons. He needs time to understand all 19 
pages of the caaae and desist order, and ha needs tire to see 
if the time-frames contained within the cease and desist order 
can be met. 

It is decided that Wednesday, July 15, is the 
deadline for answer on whether the Board of Directors will 
accept the cease and demise order. 


UHLS: 


3y Wednesday, a eearch committee should be formed, 
the McDougals situation resolved, and the appraisers named. 


The June 19 latter listed several prohibited 
activities. Along with Sarah Hawkins, John Selig discusses 
several of the specific prohibitions. The prohibition 


kcczi 
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ccntain.d in nu^iar 4 (c) o' tha Juna 19 latter concern 1 ng 90 
p.rc.nt loan* can ba acdiriad as long aa the loans hava*no 
lnsidar ralaticnship, a proper apprsisal has bean dona t*a 
borrower la credit-vortby , and the new compensation scbadu’a 
proposed by tba Board will ba used. 


ROLr CO BU?.H : 

H« h'as concern with the marketability of the deeds at 
t.he Campobello project. Examiner Clark has not received a 
copy of the title insurance policy for the property aa yet. 


FAULX : • 


He restates concern about the availability of 
information. There have been problems in the past, and any 
future problems with information should be referred to the 
two-sen committee to be formed fro* the Board of Directors." 


SZLIG : 

He notes that Hadieon Marketing and Madison Seal 
Estate are not included in the contents of the cease and 
desist order. 




Madiscn Real Estata may continue operating as long as 
no commissions are paid to the Hanleys or the HcDcugali. 




John questioned the prohibition against doing 
business with Castle Sever and Water. He indicated that it 
was necessary to do business vith Castle Sewer and Water so 
that Castle Grands Estates can be a viable development 
project. He indicated that an agreement was being negotiated 
at the time but was not consummated. 




Faulk said that they would consider any such 
agreement after the examiners had a chance to lcok at it. 


rtCCbl 
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SARAH HAWXTMS: 

She saw no reason why tha Wilson company ahouM be 
included on the list of prohibited companies. 


CLARX : 


The Wilson company had a loan 
and endorsed tha check rapr as anting the 
back to tha service corporation. 


from Madison Guaranty 
proceeds of that loan 


SARAH HAWKINS : 

Sarah strongly disagraas with his conclusion. . 


MZmMG BR2AX3 U? 


PRIVATE HS2TIHG AT WHICH STITT CJFTMAM, JCHH S2LIG , ROLF 
CCBURW, WALTIR FAULX, XARSH SRUTCN, BEVERLY BASSETT, 
BR2CX SPEED PRESZHT 


Z1QLS: 


Faulk said ha doesn't want to ha so strict as to 
close tha Association. Ha finds it hard to balieva that there 
is no number two man in place, and tha Association would fold 
without Latham. Ks indicated that ha doesn't have any faith 
in La than anymore. 


STIVE CJTTyXH : 

Stave reaffirms his faith in Latham. Ha states that 
there is no depth in management at tha Association. 




Ha says to use legal counsel. Latham is cut. Latham 
was chief executive officer, and he must take responsibility. 

He suggests a new beard of directors b* put in 

place . 

You may have to pay extra for a new CIO that can do 
tha job, but it is worth it. 

HCC3Z 
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ilfis 


Cuescicr.3 the tin a I ini t cn “ha net 


wcrth ccr.pl iance . 


fAttUS- 


, We plan to shrink the Association to 
Halt. Attar that, grew at a slower rata. A 
be dene because Jin Alford of Freer 4 Company 
independent . 


the net worth 
new audit must 
is net 


SF1IG : 


TaXas exception and questions when leans to Alford 
were made. If made after exam, then there should have bean no 
condlicr. 


3RUTCH : 

We are net going to discuss the facts. 


agVSSL y gA5S?T~ : 

She first get truly concerned about the Association 
when Sarah Hawkins called and asXad for the Campobello files. 
Sarah eaid she couldn't find the Association ' a files. Beverly 
stated that she was not entirely convinced some files are net 
hidden. 


Hctrx 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


TUESDAY, JANUARY 30, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

The Committee met at 10:39 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING STATEMENT OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. The Committee will come to order. 

Good morning. Today we will hear from James Clark and Dawn 
Pulcer. In 1986, Mr. Clark and Ms. Pulcer conducted examinations 
of Madison Guaranty in their capacity as Federal Home Loan Bank 
Board examiners. By any measure, Madison was a troubled thrift 
during that time. 

In 1984, due to financial conditions, Madison was forced to enter 
into a supervisory agreement. In 1986, Jim McDougal, the Clin- 
tons’ Whitewater partner, was forcibly removed from his leadership 
role at the bank. In 1989, Madison was taken over by the FDIC. 

During that same time period, the Rose Law Firm provided legal 
representation to Madison. Madison’s failure ultimately cost the 
taxpayers more than $60 million. 

In connection with their examinations of Madison, Mr. Clark and 
Ms. Pulcer examined the Castle Grande transaction, a transaction 
which they described as a series of flips and fictitious sales that 
also involved the warehousing of land. 

We know that in the fall of 1985, Madison Guaranty and Seth 
Ward, Seth Ward is Mr. Hubbell’s father-in-law, jointly purchased 
more than a thousand acres of land south of Little Rock with the 
idea of reselling it. 

McDougal and Ward called this property Castle Grande. In re- 
ality, Seth Ward was nothing more than a straw purchaser who 
was brought into the deal to evade laws limiting the amount of 
money that a savings and loan could invest in real estate. Madison 
sold the property in a series of transactions that resulted in a loss 
of nearly $4 million to the American taxpayers. The sales were 
typically made to Madison insiders and were financed by Madison 
loans that more often than not were not repaid. 

( 739 ) 
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Susan McDougal earned handsome commissions on these sales. 
Seth Ward was also well paid for his role in the initial purchase. 
The Rose Law Firm billing records recently found in the White 
House residence indicate that while she was a partner at the Rose 
Law Firm, Hillary Rodham Clinton had a dozen or more con- 
ferences with Seth Ward related to this matter, yet Mrs. Clinton 
has sworn under oath that she knew nothing about Castle Grande. 
The billing records also confirm that Mrs. Clinton prepared an op- 
tion agreement for the purchase by Madison of a piece of the Castle 
Grande property owned by Seth Ward. 

In the coming days, this Committee will be investigating whether 
that option was intended to be the mechanism by which Madison 
was to funnel commissions to Seth Ward to reward his participa- 
tion in this sham transaction. 

We will now hear from Mr. Clark and Ms. Pulcer. I will swear 
them in and then ask Senator Sarbanes or Senator Murray if they 
have any opening statements. 

[Whereupon, James T. Clark, Bank Examiner, Federal Home 
Loan Bank Board, and Dawn Pulcer, Bank Examiner, Federal 
Home Loan Bank Board; were called as witnesses and, having first 
been duly sworn, were examined and testified as follows:] 

Senator Sarbanes, Senator Murray, do you have any opening 
comments? 

OPENING COMMENTS OF SENATOR PATTY MURRAY 

Senator Murray. Mr. Chairman, I do have a question for you. I 
am curious if this is the only panel we’re going to have this week. 
I am becoming more and more concerned that this Whitewater in- 
vestigation is dragging along. I know we’re reaching the February 
deadline fairly quickly. And I notice that we have now surpassed 
the O.J. Simpson trial in length, number of days, and I think it’s 
imperative that we have as many panels as possible, we come to 
a conclusion here because I think we’re going to risk losing our 
credibility and start looking partisan if we don’t finish on time 
within our allotted dollars. And I wanted to ask you today what 
your intent was in having more witnesses so we could complete 
this task on time. 

The Chairman. Well, tomorrow we have two panels starting at 
10 a.m. and will probably be working well through the day. Thurs- 
day, we have another panel, which I believe will take us well 
through the day, so we have three sessions. 

Now, we didn’t have one for Monday, given obviously the need 
to prepare and get ready for the witnesses, but this will be our 
first, and two other panels will be coming in. Tomorrow, we will 
probably work late into the day. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Has there been an addition to Thursday’s 
schedule? Because I only have one person on Thursday. 

The Chairman. No, no, but again, we have 3 days of hearings, 
and we are pursuing this matter, I believe, in as expeditious a 
manner as we can. Now the Senator points out, and correctly so, 
that if you were to take a length of time, you would say that this 
has been an extended period of time, but for about 7 months we 
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were not able to go forward and examine various witnesses at the 
request of both Special Counsels. So I think we have been under 
30 days, and I also believe that if we look at what we’ve accom- 
plished in terms of gaining the facts and gaining information, I 
don’t know how much harder we could work, but I intend to pursue 
it, we’re going to continue to move it, and I certainly note the Sen- 
ator’s concern. And it is a well-founded one as it relates to seeing 
to it that we move the process as expeditiously as possible. And I 
share in that concern. 

Senator Murray. I thank you, Mr. Chairman, and I know that 
we have worked long and hard to complete as much as possible, 
but I do think that this Committee has a responsibility to tax- 
payers. I know that there’s been almost $30 million spent on the 
Whitewater investigation, although our part of that is a little over 
a million. But I think that it is important that we show our con- 
stituents that we can finish this on time, that we can get our task 
done, because again I really fear this Committee losing its credibil- 
ity if we move into the campaign season, and I don’t think we want 
to risk that. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, I just inquire, on Thursday, 
are we only to hear from Susan Strayhorn? 

The Chairman. That’s right. 

Senator Sarbanes. Just that one witness? 

The Chairman. That’s correct. 

Senator Sarbanes. So you expect a very short session then on 
Thursday? 

The Chairman. I don’t know how long that session will be. That 
session will certainly go 3 or 4 hours, maybe more. I think it is 
tough to predict. We have had some sessions that we thought 
would go rather quickly and they went far longer, but I think that 
will be rather comprehensive. 

Senator Sarbanes. Well, I am a little mystified as to what we 
would spend 3 or 4 hours with Susan Strayhorn on. I guess what 
I am really suggesting is putting another panel on Thursday. 

The Chairman. Senator, this is Mr. McDougal’s secretary, and I 
think it will be important. She’s an important witness and may be 
able to shed light on this, and I think if Counsels want to discuss 
this later, they can, but Mr. McDougal’s secretary, we believe, may 
be quite important to the process. 

So again, I have instructed Counsel to work with Minority in giv- 
ing them the witnesses as we are developing them. I think that 
there was a witness, for example, for tomorrow that was added to 
the panel at the Minority’s request, so we will accommodate when- 
ever we can. 

Mr. Clark, do you have a statement? 

Mr. Clark. I do. 

The Chairman. Would you like to give it? 

Mr. Clark. Yes. 

The Chairman. Can you pull that microphone up closer to you? 

Mr. Clark. Can you hear me now? 

The Chairman. Yes. 

Mr. Clark. OK. Thank you. 
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SWORN TESTIMONY OF JAMES T. CLARK 
FORMER BANK EXAMINER 
FEDERAL HOME LOAN BANK BOARD 
SIXTH FEDERAL HOME LOAN BANK DISTRICT 
INDIANAPOLIS, INDIANA 

Mr. Chairman, Members of the Committee, I am James T. Clark, 
and I reside in Kalamazoo, Michigan. I am currently employed by 
the Comptroller of the Currency as a National Bank Examiner. I 
was previously employed in a similar capacity by the Federal Home 
Loan Bank Board and the Office of Thrift Supervision. I worked in 
the Sixth Federal Home Loan Bank District headquartered in Indi- 
anapolis, Indiana. 

In that capacity, I was Examiner-in-Charge of the 1986 examina- 
tion of Madison Guaranty Savings & Loan Association of Little 
Rock, Arkansas. After my arrival there in early March 1986, I 
learned that the supervisory authorities of the Dallas bank had 
several concerns about Madison Guaranty. These concerns included 
rapid growth, inadequate net worth, and self dealing. 

During the course of our work, the examination crew found that 
a group of insiders was obtaining cash in what amounted to a pyra- 
mid scheme. The principal insider was James McDougal, who was 
a major stockholder of Madison Guaranty and the President of its 
subsidiary, Madison Financial. In evaluating Madison Guaranty’s 
financial condition, we found that the thrift was insolvent. 

By the time our field work ended in September 1986, Madison 
Guaranty’s Board of Directors had accepted a Cease and Desist 
Order that restricted the thrift’s activities. Members of senior man- 
agement, including Mr. McDougal, also eventually left. 

This past August, I testified before the Committee on Banking 
and Financial Services of the House of Representatives on these 
matters. Before appearing here today, your Committee staff asked 
that I address any significant issue not covered in my prior testi- 
mony. In that regard, I only wish to caution you and the Members 
of the Committee concerning drawing certain conclusions from the 
1986 examination findings. 

Specifically, in my testimony I said that the examination found 
no transactions involving then-Governor Clinton. I also said that 
based on the examination, it was possible that such transactions 
did occur. This last statement was not a formal reference to some 
small statistical possibility. Rather, it was an indication of the un- 
known. No one should conclude that any transaction did or did not 
exist unless it is cited in the examination report or in work papers. 
To go beyond this limitation requires further evidence or analysis 
that the 1986 examination did not do. 

Several reports from that examination allude to the reasons for 
this warning. The records at Madison Guaranty were poor, missing, 
and in some cases, intentionally misleading. Much critical informa- 
tion was outside the thrift entirely and unavailable to the examin- 
ers. Though it lasted a long time, the examination only reviewed 
a small portion of Madison Guaranty’s transactions. 

I hope this clarification will correct any misunderstanding. To 
the extent of my memory, I will try to answer any questions you 
have. 

Thank you. 
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The Chairman. Ms. Pulcer, do you have a statement that you 
would like to make? 

Ms. Pulcer. Yes, I do. 

SWORN TESTIMONY OF DAWN PULCER 
FORMER BANK EXAMINER 

FEDERAL HOME LOAN BANK BOARD OF INDIANAPOLIS 
IN DETROIT, MICHIGAN 

Good morning, Mr. Chairman and Members of the Committee. 
My name is Dawn Pulcer. I am here at the Committee’s request to 
answer your questions regarding my participation in the 1986 Fed- 
eral Home Loan Bank examination of Madison Guaranty Savings 
& Loan located in Little Rock, Arkansas. Beginning in July 1985, 
I was employed by the Federal Home Loan Bank of Indianapolis 
as an Examiner in Detroit, Michigan. 

In March 1986, I was assigned to assist Mr. James T. Clark in 
the examination of Madison Guaranty S&L. My review primarily 
focused on the real estate investments of Madison Financial Cor- 
poration and associated Madison Guaranty loans and transactions. 

I remained with the Federal Home Loan Bank and later the Of- 
fice of Thrift Supervision as an Examiner and Field Manager until 
November 17, 1995. Currently, I am the Assistant Director of the 
Internal Audit Department for Sterling Bank and Trust, F.S.B., in 
Southfield, Michigan. 

This concludes my brief statement, and I would be pleased to an- 
swer your questions to the best of my ability. 

The Chairman. Thank you very much. 

Mr. Giuffra. 

Mr. Giuffra. Thank you, Mr. Chairman. 

Good morning, Mr. Clark and Ms. Pulcer. 

Mr. Clark, you have over 20 years of experience as a Federal 
bank examiner; am I correct? 

Mr. Clark. Yes. 

Mr. Giuffra. And you have participated in over 100 examina- 
tions of banks and thrifts? 

Mr. Clark. That’s correct. 

Mr. Giuffra. You just testified that you were the Examiner-in- 
Charge of the 1986 examination of Madison Guaranty? 

Mr. Clark. That’s correct. 

Mr. Giuffra. And Madison Guaranty was run by a man named 
James McDougal? 

Mr. Clark. Yes, it was. 

Mr. GIUFFRA. As Members of the Committee know, Mr. James 
McDougal was the Clintons’ Whitewater business partner. What 
are the responsibilities of the Examiner-in-Charge of an examina- 
tion of a thrift? 

Mr. Clark. The Examiner-in-Charge is responsible for organizing 
the examination work, for determining its scope, for assigning 
various duties to the various crew members, for evaluating the in- 
stitution on an overall basis, and for reporting findings to other su- 
pervisory authorities. 

Mr. Giuffra. You started your examination in March 1986; am 
I correct? 

Mr. Clark. Yes, that’s true. 
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Mr. Giuffra. And completed the exam in September 1986? 

Mr. Clark. That’s correct. 

Mr. Giuffra. The exam took 6 months. Assuming a bank is rel- 
atively trouble free, $100 million in assets, about how long should 
it normally take to conduct an examination? 

Mr. Clark. Perhaps 3 or 4 weeks, depending upon the circum- 
stances. 

Mr. Giuffra. Why did it take so long to conduct this examina- 
tion of Madison Guaranty? 

Mr. Clark. Well, because Madison Guaranty’s problems were so 
severe and its records were so poor. 

Senator Mack. Records were what? I’m sorry. 

Mr. Clark. Excuse me. I said because Madison Guaranty’s prob- 
lems were so severe and its records were so poor. 

Mr. Giuffra. Were there any indications to you as the Exam- 
iner-in-Charge that management insiders were actively obstructing 
your examination? 

Mr. Clark. Yes, there were. 

Mr. Giuffra. Could you give some examples to the Committee? 

Mr. Clark. Loan files we asked to review were often retained for 
an inordinately long time. It was oftentimes difficult to get infor- 
mation from management in terms of talking to them and getting 
responses. Their responses were often evasive. 

Mr. Giuffra. Did you believe that management had concocted 
documents to give to the examiners? 

Mr. Clark. In some cases we thought so, yes. 

Mr. Giuffra. And did you believe in some cases documents were 
backdated to be provided to the examiners? 

Mr. Clark. In some cases, yes. 

Mr. Giuffra. Based on your 20-some years of experience as a 
bank examiner, would you rank Madison among the top five worst 
in terms of self-dealing by insiders? 

Mr. Clark. Yes. 

Mr. Giuffra. You have no doubt about that, sir? 

Mr. Clark. None. 

Mr. Giuffra. How about in terms of safety and soundness, top 
five in terms of worst? 

Mr. Clark. Yes. 

Mr. Giuffra. This bank was a complete mess; is that right? 

Mr. Clark. It was very bad. 

Mr. Giuffra. Now let’s put on the Elmo the summary page from 
the examination report, you have a copy of it in front of you, sir. 

Senator Sarbanes. Mr. Clark, did you say bank or S&L? I want 
to be clear on that, when you made that ranking. 

Mr. Clark. I’m sorry. I’m now examining banks, and sometimes 
I do use the wrong word. It was an S&L. It was a thrift institution. 

Senator Sarbanes. It was not a bank, it was an S&L; correct? 

Mr. Clark. That’s correct. 

OPENING COMMENTS OF SENATOR CHRISTOPHER J. DODD 

Senator Dodd. Mr. Chairman, I appreciate everyone has their 
views and opinions on this, and I say this with respect to staff, but 
why don’t we let the witness describe and characterize how they 
see things rather than offer the witness ideas as to what it is? It 
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seems to me asking whether or not this is — what the condition was 
makes a better way of proceeding rather than sort of suggesting. 

The CHAIRMAN. I will ask Counsel to attempt to lead less but we 
are trying to get the story. This is not a court of law and I think 
the Senator makes a good point, so if you can — he is an articulate 
person. 

Mr. GlUFFRA. Do you have the summary page in front of you, sir? 

Mr. Clark. Yes, I see it. 

Mr. GlUFFRA. Now, you indicated in your summary that Mr. 
McDougal was able, “To divert substantial amounts of funds from 
the projects to himself and others.” Could you describe how Mr. 
McDougal did that? 

Mr. CLARK. Yes. He had total control of Madison Guaranty funds. 
He could dispense those funds to anyone he wished at any time he 
wished. And he did so through the land development projects. 

Mr. GlUFFRA. Now, am I correct that often in funding real estate 
projects, Madison would fund the entire purchase price of the 
transaction? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. That’s not the normal procedure in funding a real 
estate project by an S&L? 

Mr. Clark. No, not at all. Normally, a borrower is required to 
have independent equity. 

Mr. Giuffra. Did you discover a number of instances in which 
the buyer was often an insider of the company who was acting as 
a straw purchaser? 

Mr. Clark. Yes, a number of instances. 

Mr. Giuffra. Who is a straw purchaser? 

Mr. Clark. It essentially is a sham purchaser who obtains legal 
title to a property without having any actual financial interest in 
the property simply as a means to hide the true ownership of the 
property. 

Mr. Giuffra. In a number of instances did you discover that 
Madison insiders were receiving what might be called the down- 
payments in the form of real estate commissions or bonuses? 

Mr. Clark. Yes, that is correct. 

Mr. Giuffra. Again, is that a proper banking practice for an 
S&L? 

Mr. Clark. No, particularly since it was used to create the sham 
transactions, to allow the straw buyers to buy the property. 

Mr. GlUFFRA. Do you recall any examples in the course of your 
examination in which Madison insiders engaged in such trans- 
actions, sham transactions? 

Mr. Clark. Yes, there were a number of them. Particularly on — 
well, with several of the projects, including Maple Creek, Castle 
Grande, and Campobello. 

Mr. Giuffra. Now in your opening statement you described how 
Madison insiders were obtaining cash through a pyramid scheme. 
What did you mean by that? 

Mr. Clark. Simply they would start by investing in a project. 
They would sell land through one of these sham transactions to a 
straw buyer. As a result of that sale, they would recognize on the 
Madison Financial, the subsidiary, and in Madison Guaranty’s 
books, profit. That profit went into net worth. The increased net 
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worth allowed them to obtain more deposits. They paid a very high 
rate on these deposits so that in terms of normal operations, it 
would not produce earnings for the bank, they couldn't reinvest the 
funds at a high enough rate to produce those earnings. 

So — but the additional deposits brought in more cash, more cash 
then to invest in the land developments so you have a cycle where, 
assets that is in the land developments, deposits are ever increas- 
ing where — and the net worth of the — net worth of the institution, 
the real net worth of the institution is not. 

Mr. Giuffra. Am I correct that ultimately U.S. taxpayers bore 
the risk of this pyramid scheme? 

Mr. Clark. Yes. 

Mr. GlUFFRA. How would this pyramid scheme come collapsing 
down? 

Mr. Clark. Well, if you evaluated — for instance, one way to do 
it would be to evaluate the assets of the institution. If you looked 
at their true worth and reduced the assets in the institution to 
their true worth, it would wipe out the net worth of the institution. 

Another way is to look at the accounting rules. If you applied the 
accounting rules correctly, all of those profits I spoke of would have 
to be deferred. That also would wipe out the net worth of the insti- 
tution. It would make the institution insolvent, and in fact that's 
what we found during the exam. 

Mr. Giuffra. During the examination you visited most of the 
sites of the larger Madison-financed real estate projects? 

Mr. Clark. Yes. 

Mr. Giuffra. And you determined that most of these projects 
were not feasible? 

Mr. Clark. Yes, we did. 

Mr. Giuffra. Now, I would like to focus your attention on the 
Castle Grande project. We've learned from the RTC that taxpayers 
lost almost $4 million in connection with this project. In your ex- 
amination report, you refer to this project as the Castle Grande 
project; is that correct? 

Mr. Clark. Yes. 

Mr. Giuffra. Did Madison officials refer to this project as the 
Castle Grande project? 

Mr. Clark. Yes, I believe they also called it Castle Creek many 
times. 

Mr. Giuffra. Did they refer to it by any other name that you 
were aware of? 

Mr. Clark. On one or two of the records they may have referred 
to IDC. 

Mr. Giuffra. But in most instances they referred to it as Castle 
Grande? 

Mr. Clark. Yes. 

Mr. Giuffra. Ms. Pulcer, you were also involved in the examina- 
tion of the real estate investments of Madison? 

Ms. Pulcer. Yes. 

Mr. Giuffra. In your dealings with Madison management, how 
was this project, Castle Grande, normally referred to? 

Ms. Pulcer. Normally it was referred to as Castle Grande. 

Mr. Giuffra. Mr. Clark, if we could turn a little bit later into 
your report, and this would be page BL 10728, this is the discus- 
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sion of the Castle Grande loan in your final report. I’ll just read 
it, ‘This land was purchased and sold in a series of fictitious trans- 
actions involving McDougal-Henley Group members and Madison 
Financial.” What did you mean by that in your report? 

Mr. Clark. Simply that a series of these fictitious land sales to 
straw buyers occurred. Again, the funding was entirely by Madison 
Guaranty or its subsidiaries, so that the straw buyers had no fi- 
nancial interest in the transactions. It created the appearance of 
sales when in fact there were no real sales. 

Mr. Giuffra. Mr. Clark, you actually went out and looked at 
Castle Grande. We have a map of it up on the board, and I think 
you have a map in your packet as well. Now the map indicates that 
the entire project is called Castle Grande. Could you just describe 
for the Committee this entire project? 

Mr. Clark. It was approximately a thousand acres, north and 
south of 145th Street. The original acquisition was as an industrial 
development from a corporation called IDC. The original acquisi- 
tion was for the entire thousand acres, although part of it was pur- 
chased through the straw. 

Mr. Giuffra. Would you describe the land north of 145th Street? 
For example, was the land swampy, good for development? 

Mr. Clark. Well, no. North of 145th Street I would say, as I re- 
call, the land was logged over, but it was higher ground and roll- 
ing. South of 145th Street, the land dropped off rather rapidly and 
became very swampy, especially in the area I believe that's marked 
on the chart as floodway. 

Mr. Giuffra. So that would be the bottom right where it says 
floodway? 

Mr. Clark. Correct. 

Mr. Giuffra. Did you believe this land was suitable for the type 
of development that was proposed here by Madison? 

Mr. Clark. No. 

Mr. Giuffra. Now the land was acquired in connection with a 
workout of a project that had not succeeded. Do you know whether 
Madison obtained a feasibility study before moving forward? 

Mr. Clark. No, they did not. 

Mr. Giuffra. If we could put up on the Elmo chart number 1 
that we prepared. 

The Chairman. What chart is that? Would you explain it to him? 

Mr. Giuffra. These nice blue charts that the Senate was able to 
obtain. Was it your understanding, sir, that this property, the Cas- 
tle Grande property, was purchased by Madison Financial and a 
man named Seth Ward jointly? 

Mr. Clark. Yes. 

Mr. Giuffra. Mr. Ward, I gather, purchased the land north of 
145th Street? 

Mr. Clark. I believe that’s correct but I would have to look at 
our exam work papers to make sure. 

Mr. Giuffra. Was it your understanding that Mr. Ward’s pur- 
chase was fully funded by Madison? 

IVIr Clark Yes 

Mr. Giuffra. That was for $1.15 million? 

Mr. Clark. Based on my recollection, that’s correct. 
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Mr. Giuffra. Nonrecourse loan. What does it mean to be a non- 
recourse loan? 

Mr. Clark. My understanding of the term is that Madison Guar- 
anty would have no recourse, that is — well, no recourse against 
Seth Ward, that is, if he defaulted on the loan, the only thing they 
could do would be to take the property back. They couldn’t seek 
any of Seth Ward’s other assets. 

Mr. Giuffra. Do you have any understanding as to why Seth 
Ward was put in this transaction by Madison? 

Mr. Clark. Well, he had a relationship with Madison, and 

Mr. Giuffra. He was a consultant to Madison; isn’t that right? 

Mr. Clark. Based on my recollection, yes. 

Mr. Giuffra. Now, you describe Mr. Ward as a straw purchaser? 

Mr. Clark. Yes. 

Mr. Giuffra. By using Seth Ward, was Madison able to cir- 
cumvent an Arkansas State law requirement limiting the amount 
that Madison could invest in Madison Financial which was its serv- 
ice corporation? 

Mr. Clark. I believe so. I would have to check precisely what 
Madison’s net worth was at the time versus the amount of its in- 
vestment in — direct investment in its service corporation to make 
absolutely sure, but in effect, that’s what it would do. 

Mr. Giuffra. That was your understanding, though, as to why 
Mr. Ward was involved in this particular transaction? 

Mr. Clark. Yes, it is. 

Mr. Giuffra. Did you come across any documents in the course 
of your examination that led you to believe that Mr. Ward was put 
in place in order to circumvent this limitation under Arkansas law 
and the amount of money that a bank — that an S&L could invest 
in a service corporation? 

Mr. Clark. To the best of my recollection, we did run across at 
some point an agreement between Mr. Ward and Madison to that 
effect. I don’t recall whether it mentioned the limitation in invest- 
ment and service corporation. I did bring up the matter of limita- 
tion, the limitation in service corporation with the President of 
Madison Guaranty, Mr. Latham. 

Mr. Giuffra. What did he say about the limitation? 

Mr. Clark. He said it had been waived by the State. 

Mr. Giuffra. Did you ultimately determine that that had not 
been the case? 

Mr. Clark. We did not determine one way or the other. 

Mr. Giuffra. Now what was the purpose of the limitation, as far 
as you know? 

Mr. Clark. To limit the amount of risk the Madison Guaranty 
or any Arkansas thrift could take. Direct investments in service 
corporations or in property are considered to be more risky than 
just lending on property. 

Mr. Giuffra. Would you expect counsel advising a client in 
structuring — an S&L in structuring a land transaction such as this 
to have been aware of the investment rule? 

Mr. Clark. I’m sorry, would you repeat the question? 

Mr. Giuffra. If outside counsel were involved in structuring this 
transaction, would you have expected outside counsel to have been 
aware of the Direct Investment Rule? 


749 


Mr. Clark. I am not an attorney, but as an examiner, looking 
at a thrift institution, I would have expected their outside counsel 
to be familiar with the laws of the State in which the institution 
operated. 

Mr. Giuffra. In this particular case, that would be Arkansas? 

Mr. Clark. That’s correct. 

Mr. Giuffra. Would you consider this direct investment limita- 
tion to be an important regulatory requirement for a thrift? 

Mr. Clark. Yes, I do. 

Mr. Giuffra. Could we just put up briefly the Massey billing 
record, DKSN 28962. In fact, the Committee, just to make an ob- 
servation, has learned in the billing records that were discovered 
at the White House that Mr. Massey, who was an associate at the 
law firm at the time, had done some research July 1 , 1985, in con- 
nection with trying to learn about the Direct Investment Rule. 

Ms. Hawkins was someone you came across in the course of your 
examination; am I correct? 

Mr. Clark. Yes. 

Mr. Giuffra. In this conference, this billing reference that Mr. 
Massey has, it indicates he spoke with Ms. Hawkins and she was 
a former Federal Bank Examiner; isn’t that right? 

Mr. Clark. Yes, she was. 

Mr. Giuffra. Now if we could put chart 2 on the Elmo, this is 
a chart the Committee has prepared. This indicates that almost im- 
mediately after the initial purchase of the property, Ward and 
Madison sold various parcels of land to Madison insiders. Do you 
recall that? 

Mr. Clark. Yes, I do. 

Mr. Giuffra. And purchasing the land for $1.75 million, the 
thousand acres, just in these six transactions the land was sold for 
over $3 million. How would you account for that disparity, that 
over $1 million increase in the short period of time and the amount 
that the land was sold for? 

Mr. Clark. Well, again, most, if not all, of these transactions 
were not arm’s length. They were to straw buyers who had no fi- 
nancial responsibility. Therefore, they would be willing to pay any 
price that Madison Guaranty or James McDougal were willing to 
fund. As a result of these sales, Madison Guaranty recognized — 
Madison Financial and Madison Guaranty recognized substantial 
profits creating the net worth I spoke of earlier. 

Mr. Giuffra. But those were illusory profits? 

Mr. Clark. Yes, they were. 

Mr. Giuffra. They were not, in fact, properly accounted for on 
Madison’s books? 

Mr. Clark. That’s correct. 

Mr. Giuffra. Let’s turn to the next chart. This is chart 3, this 
indicates how the sales were financed by Madison Guaranty. On 
the left-hand side we indicate the purchase by Mr. Fitzhugh and 
we have a sales price of $500,000, and then a nonrecourse loan of 
$475,000 and then a commission of $50,000. Below that we have 
35 acres to Mr. Tucker, $125, with a $260,000 nonrecourse loan. 
What I will be doing now is taking you through each of these trans- 
actions, but it was your understanding that they were all — almost 
all 100 percent financed by Madison? 
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Mr. Clark. Yes. 

Mr. Giuffra. And that’s not a proper approach for funding a real 
estate transaction by an S&L? 

Mr. Clark. No, it’s very risky indeed. 

Mr. Giuffra. Let’s turn to chart number 4. This chart depicts 
the acquisition of 6.6 acres at Castle Grande and a Levi Strauss 
building that was on the property. Do you recall the Levi Strauss 
building? 

Mr. Clark. Yes. 

Mr. Giuffra. In this particular instance, that transaction was 
Mr. Fitzhugh paid Madison Financial $500,000, and it was funded 
by a $475,000 nonrecourse loan, and Mr. Fitzhugh also received a 
$50,000 commission. Now is it unusual for someone who is basi- 
cally selling the property to themselves to receive a commission? 

Mr. Clark. Yes. 

Mr. GIUFFRA. What was the purpose for this — giving the person 
who was buying the property a commission? 

Mr. CLARK. Well, since Mr. Fitzhugh in essence did no work, he 
didn’t — selling it to — essentially selling it to himself, one can con- 
clude that the $50,000 was not a true payment for realtor services 
rendered. What in effect it did was allow Mr. Fitzhugh to buy the 
Levi Strauss building with no funds of his own. All the money 
came from Madison Guaranty or one of its operating entities. 

Mr. Giuffra. And in fact, Madison Guaranty we learned booked 
paper profits of $439,000 on this particular transaction? 

Mr. Clark. I believe that’s correct. 

Mr. Giuffra. Were there problems with regard to the appraisal 
of this particular property that you can recall? 

Mr. Clark. I can’t recall specifically on this particular property. 
However, generally there were very serious problems with all of 
the appraisals that were done on various pieces of property at 
Madison — excuse me, at Castle Grande. 

Mr. Giuffra. Now let’s put chart 5 on the Elmo. This is an ac- 
quisition of 35 acres of Castle Grande by Jim Guy Tucker, who was 
then an attorney, outside attorney to Madison Guaranty. He pur- 
chased this land for $125,000, and received a $260,000 nonrecourse 
loan. What does that indicate to you, sir? 

Mr. Clark. Well, that not only did Mr. Tucker receive funding 
from Madison Guaranty for the full purchase price of the land, but 
also he received approximately $135,000 cash in addition to the 
purchase price. 

The Chairman. What a bank. That is a great bank. You actually 
go and 

Senator Mack. It’s an S&L, though. 

The Chairman. A great S&L, excuse me. You buy the land for 
$125,000. They give you $260,000 to buy the land for $125,000 so 
you actually put $135,000 in your pocket and then besides that, 
they agree that they won’t sue you if you can’t pay. 

Mr. Clark. It is quite a deal, sir. 

The Chairman. That is the sweetheart of sweethearts. I mean, 
that is absolutely 

Senator Murkowski. You looking for one of those? 

The Chairman. No, no, I am not looking for one of those. 

[Laughter.] 
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When you saw that, did that bother you? 

Mr. Clark. It surely did. 

The Chairman. I mean, the other stuff is wild, where a guy buys 
property for $500,000, he gets $475 plus a loan plus $50,000 com- 
mission so he can put the $25,000 — he only got $25,000. He bought 
the land and he put $25,000 in his pocket; right? 

Mr. Clark. Yes. 

The CHAIRMAN. Next fella comes along, he bought the land, he 
has a nonrecourse loan, he puts $135,000 in his pocket. 

Mr. Clark. That's right. 

The Chairman. That’s all taxpayer money. 

Mr. CLARK. Well, it’s Government-insured deposits, yes, sir. 

The Chairman. In the final analysis it comes out when that bank 
goes under and there’s no way a bank can survive if it’s going to 
operate that way, that the taxpayers are funding this kind of stuff. 

Mr. Clark. That’s correct. Ultimately the insurance would guar- 
anty deposits. 

The Chairman. Sure, OK. 

Mr. GlUFFRA. Mr. Clark, did you discover that in a number of in- 
stances the loan files did not sufficiently document the disburse- 
ments of the loan proceeds? 

Mr. Clark. Yes, that was true of almost all the loan files. 

Mr. GlUFFRA. In this particular case, you had to look through the 
check clearing records to try to find out how the money was used? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. In this particular instance I believe the $135,000 
went to Tucker and some of that money was supposedly to be used 
to clear trees on the property? 

Mr. Clark. That’s my recollection of what we were told. 

Mr. GlUFFRA. Do you think it would have cost $135,000 to clear 
those trees? 

Mr. Clark. No, sir, we didn’t feel that at the time. 

Mr. Giuffra. Just a few more questions. If we could put on — one 
other point on this one. There was a $12,500 commission paid to 
Susan McDougal. She was the wife of Jim McDougal? 

Mr. Clark. That’s correct. 

Mr. Giuffra. Were you troubled when you saw this commission 
being paid to Mrs. McDougal? 

Mr. Clark. Yes. 

Mr. Giuffra. Do you think Mrs. McDougal did any work in con- 
nection with this particular transaction? 

Mr. Clark. No, I don’t think any benefit accrued to Madison 
Guaranty. 

Mr. Giuffra. So this was just a way to funnel money to Mr. 
McDougal and his wife? 

Mr. Clark. Yes. 

Mr. GlUFFRA. If we could put on another chart, number 6, this 
is an acquisition of 59 acres by something called Master Develop- 
ments, Inc. Master Developments, Inc. was a company that was set 
up by Mr. Randolph, who was someone who was a Madison insider 
and the Henleys. The Henleys were related to Mrs. McDougal; is 
that right? 

Mr. Clark. Yes, that was Mrs. McDougal’s family. They were 
Jim McDougal’s in-laws. 
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Mr. Giuffra. In this particular instance, Mr. Henley received a 
$47,200 commission for selling the land to himself? 

Mr. Clark. Essentially, yes. 

Mr. Giuffra. Again, that was just a means to funnel money to 
Mr. Henley to fund the transaction? 

Mr. Clark. That’s correct. 

Mr. Giuffra. An improper practice by an S&L? 

Mr. Clark. Correct. 

Mr. Giuffra. We’ve subsequently learned that the RTC sold this 
property for $100,000 in 1992. Mr. Chairman, this will just take 5 
more minutes. Mr. Clark, during the examination 

The Chairman. With the indulgence of the Minority, I would ask 
that we give Mr. Giuffra another 5 minutes to at least complete 
this so we don’t have to come back to that and we’ll have that over. 

Go ahead. 

Mr. Giuffra. Were State examiners actively involved in your ex- 
amination? 

Mr. Clark. No. 

Mr. Giuffra. Would you normally have expected State bank ex- 
aminers and regulators to have been more actively involved? 

Mr. Clark. Normally, I would. The arrangements between Fed- 
eral examiners and State examiners at the time varied from State- 
to-State, but usually there was more contact. 

Mr. Giuffra. Typically when you examine an S&L, the State 
S&L regulator will be more involved and sometimes participating 
side-by-side with the Federal regulator? 

Mr. Clark. Yes, particularly when the problems at the thrift 
were as serious as those at Madison Guaranty. 

Mr. Giuffra. Now did there come a time when you learned that 
Ms. Beverly Bassett Schaffer — who was Ms. Schaffer? 

Mr. Clark. At what time? 

Mr. Giuffra. In 1986. 

Mr. Clark. At that point my recollection is that she was the 
State Supervisor of Thrift Institutions but that was among other 
things. 

Mr. Giuffra. Did you learn that Ms. Bassett had done some 
legal work for a McDougal project while in private practice in the 
course of your examination? 

Mr. Clark. Yes, we did. 

Mr. Giuffra. Were you troubled when you learned that Ms. Bas- 
sett had done some legal work for Mr. McDougal in the past? 

Mr. Clark. I became troubled when I learned that she would at- 
tend the supervisory meeting with the board of directors in July 
1986, and at that point I learned who she was, that is, the State 
Supervisor. 

Mr. Giuffra. Did you believe that Ms. Bassett should have 
recused herself from Madison matters because of the fact that she 
had represented Madison while a lawyer in private practice? 

Mr. CLARK. I’m not an attorney, but I do think based upon my 
experience as examiner, it may very well have been a conflict. 

Mr. Giuffra. Did you think she had a conflict? 

Mr. Clark. I thought so. 
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Mr. GlUFFRA. Ms. Pulcer, you took notes at this particular meet- 
ing that was held on July 11 of the Federal Home Loan Bank 
Board in Dallas? 

Ms. Pulcer. Yes, I did. 

Mr. GlUFFRA. This will be the last question. If we could put up 
Ms. Pulcer’s notes. 

The Chairman. Are those the notes we saw last week? 

Mr. GlUFFRA. Yes, these are a little different. 

Now, Ms. Pulcer, you attended this meeting of the Federal Home 
Loan Bank Board in Dallas? 

Ms. Pulcer. Yes, I did. 

Mr. GlUFFRA. Mr. Faulk was the supervisory agent in connection 
with this examination; is that right? 

Ms. Pulcer. Yes, he was. 

Mr. GlUFFRA. Mr. Faulk, according to your notes, asked Beverly 
Bassett if she wants 

The Chairman. Look, let me say this. Because the Minority is 
questioning the fact that the light has been on for several minutes 
now and they want to attempt to hold, I want you to be able to 
ask Ms. Pulcer these questions without having to speed through 
them. If you’re going to do it the way you should, it’s going to take 
more time, we’re going to be over the clock, so we’ll come back to 
that and will recognize Senator Sarbanes. 

Senator Sarbanes. Mr. Clark and Ms. Pulcer, did you testify be- 
fore the House Banking Committee? 

Mr. Clark. Yes. 

Ms. Pulcer. Yes, we did. 

Senator Sarbanes. Was that in a public hearing? 

Mr. Clark. Yes. 

Senator Sarbanes. Was that on the very matters that you are 
being asked about here this morning? 

Mr. Clark. Yes. 

Senator Sarbanes. Was that an extensive public hearing on the 
House side? 

Mr. Clark. It lasted around a day. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Mr. Clark, in your opening statement, you 
have suggested that before appearing here today, the Committee 
staff, and by which I take it that’s the Majority staff, asked that 
you address any significant issue not covered by your prior testi- 
mony. You’ve testified for about a half an hour here this morning. 
Is there anything here that you have not written or testified about? 

Mr. Clark. Is your question is there anything that you’ve said 
this morning where I did not testify to it previously? 

Mr. Ben-Veniste. Yes. 

Mr. Clark. I may not have gone into all of the details previously 
but certainly the general area was covered previously. 

Mr. Ben-Veniste. Indeed your concern about the inside deals at 
the Madison Bank which involved flipping various properties and 
sham transactions was the subject of your report back in 1986 and 
1987, 10 years ago. 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. And that is what concerned you 10 years ago 
so that you wanted to come down pretty hard on Madison Bank? 
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Mr. Clark. That’s correct. 

Mr. Ben-Veniste. So to the extent that Madison Bank was oper- 
ating in a way that benefited insiders and sweetheart deals, none 
of this is new information, this is stuff that’s been kicking around 
for at least 10 years? 

Mr. Clark. To the extent it was covered in our exam report, it’s 
been around for 10 years. 

Mr. Ben-Veniste. This is stuff that’s been kicking around for at 
least 10 years. 

Mr. Clark. To the extent it was covered in our exam report, it’s 
been around for 10 years. 

Senator Sarbanes. Were you interviewed or deposed by the Pills- 
bury people in the course of their inquiry? 

Mr. Clark. I was interviewed. 

Senator Sarbanes. You too, Ms. Pulcer? 

Ms. Pulcer. No, I was not. 

Senator Sarbanes. Just Mr. Clark. Was that at some length, Mr. 
Clark? 

Mr. Clark. My recollection is the interview covered 2, 3 hours. 

Mr. Ben-Veniste. And of course we have the transcript of your 
interview at the House Committee, and it is extensive, is it not? 
You have gone over it in preparation for your testimony? 

Mr. Clark. No, I have never seen the transcript, sir. 

Mr. Ben-Veniste. Oh, really? Well, it is extensive. 

Mr. Clark. It appears to be, sir. 

Senator SARBANES. You were part of a panel on the House side? 

Mr. Clark. Yes, I was. 

Senator Sarbanes. How many people were on that panel? 

Mr. Clark. As I recall, five. 

Mr. Ben-Veniste. Let me ask you, sir, whether there is a distinc- 
tion to be drawn between the evasion of the 6 percent Direct In- 
vestment Rule in connection with the acquisition of the IDC prop- 
erty and the land flips that you have talked about by the insiders? 

Mr. Clark. I am not sure that I understand your question. 

Mr. Ben-Veniste. Let me see if I can clarify it. In connection 
with the acquisition of the land, is there a suggestion that Madison 
somehow designed to pay an inflated price for the property in the 
first place? 

Mr. Clark. No. 

Mr. Ben-Veniste. There is no indication that there was some col- 
lusion between the seller of that land and the Madison interests? 

Mr. Clark. That I am not sure of. 

Mr. Ben-Veniste. Did you see any evidence of it? 

Mr. Clark. We thought there might have been some connection 
between the attorney, Tucker, and IDC and the purchase. I believe 
one of the Madison insiders acted as a go-between in the purchase. 

Mr. Ben-Veniste. Who are you referring to? 

Mr. Clark. I’m sorry, I don’t recall the name. I would have to 
refer to the work papers. 

Mr. Ben-Veniste. Let’s be very clear. I know you are a careful 
fellow. Do you, as you sit here now, have reason to believe that 
Madison, at the very inception of this transaction, paid an inflated 
price for the land? 

Mr. Clark. I have no evidence of that. 
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Mr. Ben-Veniste. OK. Let’s talk about the involvement of the 
Rose Law Firm in the transactions that you have described here 
today. Did the Rose Law Firm represent either buyer or seller in 
any of the land flips and sham transactions that you’ve testified 
about? 

Mr. Clark. I don’t know. I have not seen any documentation to 
that effect. 

Mr. Ben-Veniste. Now the testimony that you gave with respect 
to — strike that — that this is one of the top five worst banks that 
you have — savings and loans that you have examined back in that 
period of time. If I understand it, you came into the district of Ar- 
kansas under some kind of a special arrangement; is that correct? 

Mr. Clark. Yes, that’s correct. 

Mr. Ben-Veniste. What was your regular jurisdictional territory 
at that point? 

Mr. Clark. I normally worked within the Sixth District, that 
would be Indiana and Michigan, I generally worked in Michigan. 

Mr. Ben-Veniste. So in terms of Texas and Arkansas, that was 
not your regular territory? 

Mr. Clark. No. 

Mr. Ben-Veniste. Indeed, is it fair to say that you were assigned 
to this S&L in Arkansas because the examiners out of the Dallas 
region were up to their eyebrows in problem savings and loans in 
Texas and Arkansas? 

Mr. Clark. Yes, that’s fair. 

Mr. Ben-Veniste. And that they had relegated to themselves the 
most serious cases in Texas and Arkansas? 

Mr. Clark. That I don’t know. I don’t know what the basis for 
their decision was concerning who was assigned to which thrift. 

Mr. Ben-Veniste. In terms of the size of banks, are you aware 
of where Madison Savings & Loan was in the hierarchy of troubled 
savings and loans in Texas and Arkansas? 

Mr. Clark. It was one of the smaller ones. 

Mr. Ben-Veniste. Is it fair to say that the examiners out of the 
Dallas office were trying to marshal their resources to deal with 
the most serious problem banks in their districts? 

Mr. Clark. When you say, “marshal their resources,” I presume 
you mean the Dallas banks’ resources? 

Mr. Ben-Veniste. Yes. 

Mr. Clark. OK. Again, I don’t know what their selection criteria 
was. Certainly they were marshaling and deploying their resources 
to the best of their ability to treat the problems that existed. 

Mr. Ben-Veniste. And it is clear that you knew that, among the 
hierarchy of banks, Madison Savings & Loan was among the small- 
est problem banks in that district? 

Mr. Clark. It was toward the smaller end, yes. 

Mr. Ben-Veniste. Let me ask you about the three problem areas 
that you’d focused on as causing the more serious losses to Madison 
Guaranty Savings & Loan. You listed Maple Creek, Castle Grande, 
and Campobello; is that correct? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. Who was the attorney representing Madison 
bank in connection with Maple Creek? 

Mr. Clark. I don’t recall. 
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Mr. Ben-Veniste. It was not the Rose Law Firm, was it? 

Mr. CLARK. I don't know one way or the other. 

Mr. Ben-Veniste. Do you have any reason to believe it was? 

Mr. Clark. No. 

Mr. Ben-Veniste. With respect to Campobello, do you know who 
the law firm was representing Madison Guaranty Savings & Loan? 

Mr. Clark. Well, I know that, with respect to at least one issue, 
it was the Rose Law — the — advice from representatives of the Rose 
Law Firm was sought. In other aspects, I don't recall. 

Mr. Ben-Veniste. What is the one aspect that you believe the 
Rose Law Firm worked on in Campobello, sir? 

Mr. Clark. That would have been compliance with the Interstate 
Land Sales Act. 

Mr. Ben-Veniste. And who at the Rose Law Firm do you think 
worked on that project? 

Mr. Clark. To the best of my recollection, Beverly Bassett was 
at least one. 

Mr. Ben-Veniste. So you think that Beverly Bassett worked for 
the Rose Law Firm. If I were to tell you that you were incorrect 
in that assumption, then your assumption that the Rose Law Firm 
played some role in Campobello would also be incorrect? 

Mr. Clark. I don't — it may be incorrect. 

Mr. Ben-Veniste. Ms. Bassett testified before us that she had 
worked, prior to her appointment to be Securities Commissioner, at 
the Tucker law firm; is that correct? Will you accept that? 

Mr. Clark. I don't know what she testified. 

Mr. Ben-Veniste. So putting aside the mistaken belief that Ms. 
Bassett worked for the Rose Law Firm, do you have any reason to 
believe that anyone from the Rose Law Firm worked on a Campo- 
bello transaction? 

Mr. Clark. I don't recall any other documents, sir, that would 
indicate one way or the other. 

Mr. Ben-Veniste. So I take it that is a yes, you have no reason 
to so believe? Let's move on. 

Mr. Clark. Yes, I have no reason to so believe. 

Mr. Ben-Veniste. In connection with the Campobello loss, would 
you explain to the Committee how that loss occurred? 

Mr. Clark. It was in a similar manner to all the projects. Funds 
were disbursed to buy the property without due consideration of 
whether the development was feasible or not. 

Mr. Ben-Veniste. Who were the insiders who were involved? 

The Chairman. Counsel, if you have any records that you could 
give to him to refresh him as you go through this, I think that 
would be helpful as opposed to asking him to testify by recollection. 
In other words, if you do have, then I would share them with him 
so that he could be more responsive to your questions. 

Mr. Ben-Veniste. Mr. Chairman, there is an entire report that 
was prepared under the authority of Pillsbury Madison & Sutro by 
a law firm called Jordan & Keyes, LLP. It was a report to the Reso- 
lution Trust Corporation which was delivered on September 27, 
1995. It cites chapter and versus on this subject. But since these 
two examiners are apparently here to testify what they saw 10 
years ago, I thought I would continue along that line. 
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The Chairman. Mr. Ben-Veniste, if you want to, why don’t you 
make available, if you have this and you want to ask him about 
various specifics of this, it is only fair to send it down to Mr. Clark. 
He is not a defendant. And then review those questions that you 
would want to put to him, but give him the record so that he can 
do that as opposed to just asking questions in which he has no ref- 
erence to any documents. I think you would get more out of it. 

Senator Sarbanes. If Mr. Clark doesn’t recollect, he should say 
he doesn’t recollect; and if he does, he ought to try to recollect 

The Chairman. He has — sure. 

Senator Sarbanes. — and then we may seek to refresh his recol- 
lection. 

The Chairman. I’m saying he has indicated, on a number of occa- 
sions now, he hasn’t recollected, and if you are going to continue 
to persist when he says he doesn’t recollect, then I’m going to be 
forced to ask you to either give him something to help him refresh 
his recollection or cease and desist from that line. 

Senator Sarbanes. I don’t think we got an answer to the ques- 
tion that was put. 

The Chairman. Mr. Ben-Veniste, put the question to him and let 
him answer it. 

Mr. Ben-Veniste. Mr. Clark, do you remember who the insiders 
were? I don’t mean to be unfair to you. 

Mr. Clark. I remember some of them; obviously with reference 
to documents, I might be able to recall more. 

Mr. Ben-Veniste. Ms. Pulcer, did you have responsibility for re- 
viewing the Campobello transaction? 

Ms. Pulcer. No, I did not. 

Mr. Ben-Veniste. Who do you remember? 

Mr. Clark. OK, obviously Mr. McDougal, Susan McDougal. I be- 
lieve Sorenson, Kuca. There may be others, I just don’t recall at 
this point. 

Mr. Ben-Veniste. We will get you some material to try to help 
your recollection. Does the name Sheffield Nelson ring a bell with 
you? 

Mr. Clark. Yes, it does. 

Mr. Ben-Veniste. Who is Sheffield Nelson? Do you know who he 
was in Arkansas? 

Mr. Clark. No, I recognize the name, but I can’t place it. 

Mr. Ben-Veniste. Do you know who Mr. Nelson’s partner was? 

Mr. Clark. No. 

Mr. Ben-Veniste. And do you know whether Mr. Nelson and his 
partner made a considerable profit in connection with the Campo- 
bello transaction? 

Mr. Clark. I’m beginning to recall it, now that you mention it. 
I believe there was some involvement there between buying and 
selling pieces of the Campobello property. 

Mr. Ben-Veniste. Do you know whether Mr. Nelson and his 
partner made a substantial profit? 

Mr. Clark. I don’t recall that. 

Mr. Ben-Veniste. Do you know the relative size of the loss be- 
tween Castle Grande and Campobello? 

Mr. Clark. Do you mean in the examination report? 

Mr. Ben-Veniste. Yes. 
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Mr. Clark. Well, the loss classification from Castle Grande was 
$1,787,000, approximately; and there was no loss classification for 
Campobello. The entire amount was classified as doubtful, that was 
$3,733,000. 

Mr. Ben-Veniste. Now at the time of your examination, those 
numbers obtained, but at the end of the day, after the savings and 
loan was taken over and the assets were sold, do you happen to 
know what the figures turned out to be in terms of the loss sus- 
tained? 

Mr. Clark. No, I don’t. 

Mr. Ben-Veniste. In connection with the — let me see whether 
these numbers will help your recollection. In Castle Grande, it was 
$3.8 million and change; and Campobello was $5.5 million and 
change. Does that help your recollection? 

Mr. Clark. What are these numbers you are reading to me? Are 
these the ultimate — is this the ultimate loss borne by the RTC? 

Mr. Ben-Veniste. Yes, and these are figures from the Pillsbury 
Madison & Sutro Report, which this Committee has made part of 
its record. 

Mr. Clark. I didn’t have anything to do with the workout of 
these projects. I never did know what the ultimate loss was. 

Mr. Ben-Veniste. You didn’t follow through on it? I am not sug- 
gesting there was a reason for you to do so. 

Mr. Clark. No, I understand. But, no, I was not involved. 

Mr. Ben-Veniste. The portion of your involvement that is rel- 
evant is the fact that, back in 1986, you and Ms. Pulcer reviewed 
the records of the bank to the extent they existed and were turned 
over to you, made an analysis of those records, and came to a con- 
clusion with respect to the financial health of that savings and loan 
institution at that time; correct? 

Mr. Clark. Correct. 

Mr. Ben-Veniste. You gave your report, your report was acted 
upon. Do you happen to know when it was that Ms. Bassett rec- 
ommended that the savings and loan be taken over? 

Mr. Clark. I believe I heard during the House hearings that it 
was sometime later. I am not sure I recall precisely. 

Mr. Ben-Veniste. In December 1987, according to the records we 
have, she wrote to the Federal Home Loan Bank Board to ask that 
the savings and loan be taken over. Do you know the reason given 
her why the Bank Board could not act? 

Mr. Clark. No, I don’t. 

Mr. Ben-Veniste. Do you know how much of the loss ultimately 
sustained by Madison Savings & Loan was occasioned by the delay 
between the time that Ms. Bassett requested that the savings and 
loan be taken over and the time that the Federal authorities actu- 
ally acted? 

Mr. Clark. No, I don’t. 

Mr. Ben-Veniste. Do you know that it was substantial? 

Mr. Clark. I would suspect that a substantial portion of the ulti- 
mate loss would have accrued after the exam. I am not sure about 
the timing after that. 

Mr. Ben-Veniste. So you are in no position to say on the basis 
of any work you have actually performed? 

Mr. Clark. No. 
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Mr. Ben-Veniste. Is there any additional new information that 
you can provide this Committee consistent with your opening state- 
ment that was not provided to the House Committee? 

Mr. Clark. Again, not beyond the one caution I put forward in 
my statement concerning the limitation on conclusions that can be 
drawn from the 1986 examination. 

Mr. Ben-Veniste. Well, you knew as a result of what you looked 
at that the Clintons were not parties to any of these land flips or 
insider transactions; correct? 

Mr. Clark. I knew that, of the transactions we looked at, they 
were not parties. 

Mr. Ben-Veniste. And indeed you were looking specifically to see 
whether the Clintons were parties to any transactions because you 
had been advised at the time that you began your inquiry that Mr. 
McDougal and the Clintons had some relationship; correct? 

Mr. Clark. Not quite. What we were doing, we were looking at 
projects. Now, we had the names of various people in mind, includ- 
ing that of Mr. Clinton, to see if any funds came out of those 
projects to those individuals. But we weren't specifically looking for 
transactions from Mr. Clinton. 

Mr. Ben-Veniste. You made a list up of individuals who you 
were specifically looking for in terms of the transactions of Madison 
Savings & Loan? 

Mr. CLARK. What I am trying to express is, that wasn’t quite the 
process. The process was we were looking at certain developments 
and looking at funds coming out of the those developments, and to 
insiders. We had a list of potential insiders, and that list included 
Mr. Clinton’s name. 

Mr. Ben-Veniste. Oh, that’s the point that I was making, that 
you were aware and you were mindful that this is one of the things 
that you were going to investigate to determine whether there was 
anything to it. And your conclusion was, on the basis of what you 
saw, that there was indeed nothing to the suggestion that Mr. Clin- 
ton might be involved as an insider in these transactions? 

Mr. Clark. Not quite. My conclusion was that we didn’t find 
anything going to Mr. Clinton. No, no, sir 

The Chairman. Let him finish his question. Then if you have to 
follow up, you can answer. 

Mr. CLARK. Look, this gets to a very important point here, and 
I think frankly this is the point that caused confusion in my testi- 
mony before the House. There’s quite a big difference, particularly 
in the case of Madison Guaranty, between saying I didn’t find 
something, didn’t find a certain transaction, to saying it didn’t 
occur. It is not just a logical difference; it isn’t just a bow to saying 
you can’t prove a negative. There is an awful lot out there, an 
awful lot of transactions that occurred at Madison Guaranty the 
examination didn’t look at. And that’s the difference, that’s why, 
yes, we didn’t find any transactions involving Mr. Clinton, but 
given the process of the examination, we wouldn’t necessarily have. 

Mr. Ben-Veniste. OK. You looked at the material transactions; 
correct? You wanted to focus on material transactions? 

Mr. Clark. We looked at the large land developments. 

Mr. Ben-Veniste. In your testimony at page 212, you made the 
statement, yes, I was informed by Mr. Parr. Who is Mr. Parr? 
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Mr. Clark. Mr. Parr was the Field Manager in the Little Rock 
office of the Dallas bank. 

Mr. Ben-Veniste. OK. You were informed by Mr. Parr that Mr. 
McDougal was a friend of then-Governor Clinton’s, and I believe 
they may have been business partners by Ms. 

The Chairman. Mr. Ben-Veniste, please, can we give him a copy? 

Mr. Ben-Veniste. Sure. 

The Chairman. I mean, we do it with every witness. You want 
to stop the time? 

Mr. Ben-Veniste. While we are waiting for copies to be made, 
let me ask you this other question. I am puzzled, this is the first 
we have seen of this chart that’s been put up here in the room, at 
least the first I’ve seen of it. 

You indicated that there were no feasibility studies, to your 
knowledge, made in connection with the Seth Ward/Madison finan- 
cial transaction; correct? 

Mr. Clark. I indicated there were no feasibility studies done, is 
my understanding — my recollection prior to the time of purchase. 
There certainly were no adequate feasibility studies ever done on 
the project. 

Mr. Ben-Veniste. And I am not suggesting there ever was an 
adequate feasibility study. But if you get up and take a look at that 
chart, could you read the bottom of it? I mean, in the center, what 
does it say? 

Mr. Clark. It says, “Castle Grande.” It says, “Castle Grande fea- 
sibility study.” I think that’s from the Manes 

The Chairman. Wait, let him finish. 

Mr. Clark. I think it is from the Manes, Castin study which was 
not — did not really determine feasibility. 

Mr. Ben-Veniste. So they called it a feasibility study, but it real- 
ly didn’t, in your view, determine feasibility? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. That’s fine, I just wanted to clarify that point. 

Senator Dodd. While you are waiting for that, let me ask you if 
I can, I’d like to go back to — you responded strongly to the implica- 
tion, the question was asked to you whether or not there were 
any — you had encountered any evidence of the Clintons involved in 
any of these — what did you call them, Mr. Ben-Veniste? 

Mr. Ben-Veniste. Sham or flips. 

Senator Dodd. Sham or flips. And you made the distinction be- 
tween what you were able to discover and what might be out there. 
I appreciate that distinction. I am interested in how my colleagues 
might react to such a distinction. But, nonetheless, in your exam- 
ination, did you find anything, yes or no? I appreciate what you 
may think, you didn’t see every possible transaction all over Arkan- 
sas. But based on what you saw, as an examiner, did you find any- 
thing? 

Mr. Clark. Based upon what I saw, no. However, I didn’t look — 
it is not just every possible transaction, we didn’t look at most of 
the transactions. 

Senator Dodd. I understand. I appreciate that. I am trying to get 
at what you know. I realize maybe others may find something. 
Based on your examination, the answer is no? 

Mr. Clark. That’s correct. 
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Senator Dodd. OK. Thank you. 

Mr. Ben-Veniste. Now, you have in front of you, I hope, from 
your House testimony, page 212 and 287. 

Mr. Clark. Yes. 

Mr. Ben-Veniste. Mr. Clark, again let me pick up at line 4 on 
page 212 where you said, 

Mr. Clark. Yes. I was informed by Mr. Parr that James McDougal was a friend 
of then-Govemor Clinton’s, and 1 believe they may have been business partners. 

Mrs. ROUKEMA. So you recall that Mr. Parr not only mentioned the friendship, 
but that they were not only social acquaintances, but business relationships be- 
tween the two? 

Mr. CLARK. Business and that they were both involved — there were political con- 
nections as well. 

I believe he may have mentioned — I believe he mentioned it at the time that there 
may have been business connections, but I am not absolutely positive of that. 

Mrs. ROUKEMA. Primarily, at that point, you were very clear, however, concerning 
the political connections? 

Mr. Clark. Yes. 

And at page 287, line 12, 

Mr. Sanders. As your investigation continued, what did you discover about Mr. 
Clinton’s role in Madison’s financial troubles? 

Mr. CLARK. We didn’t find any financial transactions with Mr. Clinton. 

Mr. Sanders. So you found nothing whatsoever? 

Mr. CLARK. We found no transactions involving Mr. Clinton financially. We did 
not find funds going to Mr. Clinton. 

I would like to cede the remainder of my time to Senator Dodd. 

Senator Dodd. I have a yellow light on here. 

Mr. Ben-Veniste. We can wait until the next time. 

Senator Dodd. Mr. Chairman, the yellow light is on. 

The Chairman. Finish it. 

Senator Dodd. I am going to take a little more time with this, 
but my point is here, back here, and part of it I don’t have in it 
my hands, but the fact that we had both these witnesses before the 
House — the Social Security Administration had 53 days of hear- 
ings. The Interstate Highway System was established in 10 days 
of hearings. The entire Iran-Contra was 21 days of hearings. The 
O.J. Simpson trial was 289 days from beginning to end — 288 and 
we have now gone 289 days. 

I will come back to this, Mr. Chairman. We have to move this 
along. This is just going on too long. Here we have an opportunity 
where we have previous public testimony, and I am not faulting ei- 
ther of our witnesses here, but they have been before Congressional 
Committees. We could certainly go over that testimony and exam- 
ine it, if there are additional questions submit them in writing. But 
to spend an entire day here basically going through the same 
ground that’s been gone over, I must raise again, the point that it 
is appearing as though we are dragging along here. And I will come 
back to this in a few minutes because I want to inquire of the 
Chair, as well as the Ranking Member, Senator Sarbanes, if there 
isn’t some way here that we can begin to wrap this up. It’s really 
gone on too long in my view. 

The CHAIRMAN. Before I recognize Senator Mack, I will ask him 
if he will yield a minute to me. Put on the light. I’m going to make 
some comments to this. 

There is an increasing drumbeat that I am hearing. Some letters 
were sent to me — by the way which I never received — from two 
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Congresswomen, it is one thing to send somebody a letter and then 
put it out to the press. It is another thing to send it to the press 
first. I’m talking about Congresswoman Schroeder and the Con- 
gresswoman from, I believe, Georgia as well. 

If you are going to send a letter to someone asking them ques- 
tions or making observations, it seems to me that you should send 
it to them, you don’t just distribute it to the press. In these letters 
they accused this Committee and the Chair of pillorying the First 
Lady. That is not the intent of the Chair, it is not the intent of this 
Committee. We are going to move forward in a thorough, com- 
prehensive, and fair manner. And I will not be deterred by that 
kind of attack. It is just not going to take place. 

Now as it relates to looking at the cost of the hearings and to 
the timeliness of the hearings. These hearings were delayed for 6 
to 7 months, not because of the Chairman, and when I was Rank- 
ing Member as well, I didn’t want to put them off. At that time, 
Senator Riegle was Chairman, but it was because the Special 
Counsel asked us not to examine various witnesses and not to get 
into various phases including Arkansas. That occasioned about a 6- 
or 7-month delay, and to why we have not been able and should 
have been able to move forward in some of these areas. 

The fact of the matter is the production of documents has been 
delayed and we have just received the new materials which have 
recently appeared. And I will not characterize the manner in which 
they appeared, but certainly there are questions as to how and 
where they were as it related to the billing records, et cetera. 

We are going to continue to move forward and we are going to 
do it thoroughly, comprehensively, and above all, fairly. That’s my 
statement to it. 

Senator Dodd. Mr. Chairman, I am not digging in. I appreciate 
the Chairman’s point, but you understand my point as well. We are 
going to have a request here for $600,000 more, the total cost of 
this entire investigation exceeding $30 million, the Congressional 
cost of it approaching $2 million. Here we have two witnesses that 
have appeared before Congressional hearings, spent a day doing so. 
We have their testimony. Now certainly if you want to File some 
questions to them to cover some ground, I can understand that. 
But we are trying to get this work done. 

The Chair, by his own comments earlier on, suggested that we 
ought to try and get this done as quickly as possible. We have done 
two-thirds of the hearings. We certainly ought to complete the last 
third of these hearings at least in the same amount of time, if not 
less time, than the First two parts. And here we are suggesting we 
might go on for months on this. 

There is a drumbeat coming, because frankly — this is the longest 
hearing in the history of the U.S. Congress, that I know, on a mat- 
ter we have yet to identify a single illegality or unethical behavior 
on the part of the people that are the subjects and the targets, we 
all know of. 

After 258 days we are no further along in this process in that 
sense. So there is a sense of frustration on the part of those of us 
here who see witnesses come and testify before Congress. We have 
the availability of that testimony. Why don’t we just move on in- 
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stead of having another full day with these witnesses? That’s my 
point, and you understand the frustration. 

The Chairman. Certainly, I do. But I might add that this witness 
was not examined in any sense of detail as it relates to Castle 
Grande, and that they touched on it very briefly in a review of the 
records, and did not go into it in terms of the detail we have. I 
think a good part of that takes place as it relates to the manner 
in which the House conducts its hearings, where they permit just 
5 minutes and there are so many Members, but there was not that 
kind of review. 

Obviously, this has become something of concern given the recent 
finding of the billing records. So we are not attempting to bring 
people in to replow old ground. And I assure you where we can, we 
will attempt to minimize that, but obviously it will be necessary to 
bring some witnesses in. I will take under advisement the fact that 
there may be some that we can rely upon their previous testimony 
and certainly look at depositions as a manner to move the process 
forward. 

Senator Mack. 

OPENING COMMENTS OF SENATOR CONNIE MACK 

Senator Mack. Thank you, Mr. Chairman. 

Let me express my appreciation to both the witnesses for being 
here this morning. You have difficult tasks. Examiners of financial 
institutions get blamed for everything they do. I can remember 
hearings in which bank examiners and examiners of financial insti- 
tutions were harassed for being too tough, and therefore restricting 
credit in the country; and other times of not being tough enough, 
and allowing for collapse of financial institutions. 

You go before management of the financial institutions who to- 
tally disagree with what you have to say about the loans that they 
have put on their books. The boards have a tendency to be very 
tough in questioning you and then you come before the Congress 
and you have the same treatment. So I realize how the tough the 
job is and I appreciate your action here. 

I will probably spend my time this morning, Mr. Clark, going 
over one of the transactions that came out of the Castle Grande 
transaction, and that is the sale to Mr. Fitzhugh. I think that Cas- 
tle Grande and the sale to Mr. Fitzhugh probably raises all of the 
problems that have existed in Madison Guaranty, or at least a good 
portion of them. 

The sale to Mr. Fitzhugh, as I remember, was a sale of about 
$500,000. There was a nonrecourse loan and, as we have already 
discussed here this morning, that means that the borrower had ab- 
solutely no liability, could turn around, and in essence, I guess, 
sign a quick claim deed back to the financial institution, walk away 
with no loss; is that correct? 

Mr. Clark. That’s essentially correct. 

Senator Mack. So it was a nonrecourse, no personal liability, no 
other assets of the individual were tied up, it was a 100 percent- 
plus finance of the purchase. The commission was used for what- 
ever downpayment may have been made. Am I correct so far? 

Mr. Clark. That’s correct. 
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Senator Mack. As you reviewed Castle Grande, I think one of the 
things that you had mentioned that you were concerned with, was 
again insider transactions, insider sales. And I am going to quote 
one of your comments from the May 8, 1986 interim report in 
which you say, “since they appear to be acting as straws” — and 
when you use the word “they,” I am assuming you used the bor- 
rower there — “since the borrowers appear to be acting as straws for 
Madison Financial, they cannot be relied upon for repayment no 
matter what their individual financial resources may be.” 

I guess what you are saying there is regardless of the strength, 
the financial strength of the individual, it really is meaningless be- 
cause they are acting on behalf of Madison Financial; is that right? 

Mr. Clark. That's correct. In many cases, the straw borrowers 
did not have the financial strength necessary to support the size 
of the loans they were being granted. But in any case, since the in- 
tent was that they not be financially responsible for these trans- 
actions, you really — even if they did have assets, you couldn't rely 
upon them for repayment. 

Senator Mack. You went on further to raise another point, that 
under Generally Accepted Accounting Principles, it was not appro- 
priate for Madison to recognize profits on those land sales since, 
again, there were insiders and in essence there was no risk, or 
frankly, no ownership transfer; is that correct? 

Mr. Clark. I'm sorry, could you repeat the question? 

Senator Mack. The point I am getting at here, or at least I think 
what you were trying to say, was that since these were insiders 
and they were acting on behalf of Madison, there was no true risk 
or transfer of ownership, therefore there was really no profit. 

Mr. Clark. That's correct. 

Senator Mack. And if I can, what is the concern there? Explain 
to me why this is a concern to you. 

Mr. Clark. Well, in the first place, it is an account — was part of 
the accounting rules. One of the indicators of whether a transaction 
was truly an arms-length transaction so that you could recognize 
profit from that, from a sale like that, immediately is whether the 
buyer had a true financial interest in the property. And if they did 
not, you could not recognize the profit. 

Senator Mack. So, Madison Financial should not have recognized 
that profit; is what you are saying? 

Mr. Clark. That's correct. 

Senator Mack. What is the significance to Madison Guaranty as 
a result of the profit that they booked as a result of this sale? 

Mr. Clark. Well, Madison Financial is a subsidiary of Madison 
Guaranty. Profits that Madison Financial recorded flow through to 
the books and records of Madison Guaranty, and the profits ends 
up in Madison Guaranty’s net worth. Again, that could be used to 
leverage, that is obtained savings so that you would have the cash 
to make more of these sorts of investments. 

Senator Mack. How would Mr. McDougal benefit from that? 

Mr. Clark. Mr. McDougal? 

Senator Mack. I guess most people might be thinking, well, the 
profits showed up in Madison Financial which then showed up in 
Madison Guaranty, but how did Mr. McDougal take advantage of 
that? 
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Mr. Clark. In a couple of different ways. The first way is that 
moneys were funded out in the various land developments includ- 
ing Castle Grande to Mr. McDougal personally. The other way is 
that part of Mr. McDougal’s compensation from Madison Guaranty, 
his bonus, was based upon the net income — excuse me, part of his 
compensation from Madison Financial was based upon the net in- 
come of the service corporation. 

Senator Mack. So that would explain why they showed cost of 
sales, in relative terms, at very, very low cost. Or do you recall any- 
thing about the issue of cost of sales? 

Mr. Clark. Cost of sales was another way that they could show 
large profits on these transactions. Rather than recognizing the 
cost of the property they were selling, on a reasonable basis, they 
put off recognizing those costs until later, and so recognized very 
small costs as they sold the property. Therefore, if you have a lower 
cost, you can have — and you sell a piece of property, you can recog- 
nize a bigger profit. 

Senator Mack. So Mr. McDougal, by showing a very, very low 
cost, was showing very high profits which increased his bonus from 
Madison Financial? 

Mr. Clark. That’s correct. 

Senator Mack. Did it at the same time then increase substan- 
tially the net worth of Madison Guaranty? 

Mr. Clark. Yes, it did. 

Senator Mack. So, at this point, there’s two comments that you 
are making; one is that those profits never should have been 
booked in the first place because of the insider transactions, and 
second that they were clearly overstating the profits 

Mr. Clark. Yes. 

Senator Mack. — both for personal gain, and for the gain of in- 
creasing the net worth and therefore being able to draw more de- 
positors into Madison Guaranty? 

Mr. Clark. That’s correct. 

Senator Mack. Earlier in a discussion with respect to this — I 
think you — there was a list of potential insiders, I guess, that was 
put up, on which Mr. Clinton’s name appeared on that list? 

Mr. Clark. Yes. 

Senator Mack. And you made the statement that, you couldn’t 
categorically say he didn’t benefit from it because you didn’t find 
any information. What I am curious about is, why did his name ap- 
pear there in the first place? What was it that made you make up 
this list? 

Mr. Clark. As I said in my earlier testimony, because the field 
manager in Little Rock, Mr. Parr, had talked to me and told me 
of the relationship between Mr. Clinton and Mr. McDougal. 

Senator Mack. Back to Mr. Fitzhugh for a moment. Did you be- 
come aware of — let me start over again. One of the comments that 
you made here this morning indicated that you thought that the 
management and/or directors were — these are my words now — 
interfering with the exam. And the way I took that was that they 
were keeping documents from you. In other words, they might keep 
a loan file until they had an opportunity to, let’s say, adjust that 
loan file so it would look better in the eyes of the examiners; is that 
a fair conclusion? 
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Mr. Clark. We suspected that was occurring. 

Senator Mack. Were you aware or did you ever become aware, 
in Mr. Fitzhugh’s case — again back to this nonrecourse — at least I 
am under the impression that the bank officers called Mr. Fitz- 
hugh, asked him to allow them to rewrite the terms of the loan so 
that he, in fact, was personally liable. Are you aware of that at all? 

Mr. Clark. I don’t believe we knew that during the examination, 
but I have heard it since. 

Senator Mack. OK. So you don’t have any direct knowledge of 
that, then? 

Mr. Clark. No, sir. 

Senator Mack. But your fear was, during the exam, that you 
were not being given timely data, timely files, and that these files, 
in fact, were being changed, modified, added to during the process 
of the examination? 

Mr. Clark. Yes, that was our concern. 

Senator Mack. Thank you, Mr. Chairman. 

The Chairman. Thank you. 

Senator Sarbanes. 

Senator Sarbanes. Senator Dodd. 

Senator Dodd. Thank you, Mr. Chairman. 

I will not spend all day on this, but I want to come back to it, 
and in general, understand why — and I appreciate — let me just 
preface my remarks because I am sure there are those who are 
going to say, well, it is that fellow from Connecticut and we know 
what he does on weekends and evenings, and that’s why he is rais- 
ing these issues. 

But my colleague from Alaska will recall, I believe, in 1991 there 
was a move on the part of people on this side of the aisle to fund 
and hold hearings in the so-called October Surprise. I strenuously 
opposed those hearings and the funding for them when there were 
those who thought we ought to have some hearings about President 
Bush flying to Europe or whatever else, to meet with people. 

So I think I have some credibility when it comes to my concerns 
about hearings and the length of time on them and whether or not 
they are ones that really ought to be pursued as strenuously as we 
go forward. 

It was in 1987 when there were those, I guess, who were sug- 
gesting that we have extended hearings on Iran-Contra. And it was 
Minority Leader Bob Dole, I will quote him here, speaking about 
the Iran-Contra investigation which went on for 21 days, not 2 
years. I quote him, “We may never have all the facts. There are too 
many other problems, domestic and foreign, that are not going to 
go away. They could not and should not be swept aside because of 
an obsession with this Iranian affair.” 

Mr. Chairman, my concern here is we have an Independent 
Counsel, a lot of this material, and whatever remains, can be han- 
dled by them. I am not suggesting we cut this off prematurely. But 
when I hear about an additional request for $600,000 that may go 
on for additional months, I think it is warranted to start raising 
the concerns right now about why we can’t have a schedule, that 
if it takes as we did back, I guess, was it — I am trying to remember 
now — 2 years ago when we started here. 
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I realize it was difficult and painful, but we went about 10 hours 
a day, as I recall, long hours we sat there on the issues involving 
the first phase of these hearings, and we managed to get the work 
done. It seems to me, given things this Committee might otherwise 
do as well, with some good oversights over the Banking Committee, 
that we might find a way to expedite this process. 

We have this week here, we have the two witnesses today, we 
have several tomorrow, one on Thursday. Now, we can’t do any- 
thing about this week, I realize that, because invitations have gone 
out to try and get people here, but if we want to move this along, 
you can do it, I think, in a much more expeditious fashion than 
talking about going on for additional weeks and a lot more money. 

Now as I understand it, we have approximately a quarter of a 
million dollars left, that hasn’t been spent; some $250-$275,000. 
So, it seems we are talking about an additional $600,000 above and 
beyond what we have that we haven’t already expended. Again, I 
think some very important concerns get raised about that, and why 
we can’t try to do with what we have here, to complete the work. 

I still believe we could probably get it done if we put an intense 
amount of time in on this and meet our deadline. But I guess the 
report is due around the end of February. You may need an extra 
few weeks to get the report done, and I would understand that, I 
understand the snowstorm, and so forth; but it seems to me here, 
again, we are talking about a month’s worth of work. 

We did the first two phases of this hearing in 29 days. Now it 
seems to me we ought to be able to do this last phase in something 
like half that time. It would not be an unreasonable suggestion to 
make to try and work 5 days a week, if necessary, 8 or 9 hours a 
day, bring the witnesses in and wrap it up. Rather than trying, as 
I say, to go one or two witnesses a day, 2 or 3 days a week, if we 
are really interested in getting this done, I think we can do it, and 
I suspect we can do it within the financial constraints we imposed 
on ourselves when the original Resolution was adopted. 

Mr. Chairman, we have heard alot about, of course, the billing 
records, and I am confident that many of my colleagues saw the ar- 
ticle that appeared in the Sunday New York Times, maybe many 
didn’t, but I think it is important to note. Again, I am not going 
to imply anything by this because we are not revisiting Iran- 
Contra. 

But in 1987 requests were made for all documents of President 
Bush’s Administration, all documents. Of course the Vice President 
knew at the time that he had maintained a diary. Now, you know, 
that diary all of a sudden miraculously appears after a second re- 
quest in 1992, when an aide found it up in the personal quarters 
of the White House. September a request was made. Finally in De- 
cember 1992, after the elections, that diary was turned over. 

Now again, I am not going to sit here and imply, but I don’t re- 
call anybody on this Committee getting terribly exercised over the 
fact that the diary of the Vice President on an important Congres- 
sional hearing, that he knew existed in 1987 when the request was 
made, that shows up in the personal quarters in 1992 when a staff 
person finds it but isn’t turned over to the lawyers until after the 
election of 1992. Where was the outrage being expressed then 
about a similar set of circumstances here? 
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The Clintons’ staff find these papers. They immediately turn 
them over to the lawyers. The lawyers immediately notify the Com- 
mittee and others of their existence. So there is, as you might un- 
derstand, some sense of frustration on the part of those of us who 
find that in this particular case, there is a great sense of outrage 
yet in a similar fact situation, we didn’t find any of that kind of 
frustration or concern being expressed. 

So, again Mr. Chairman, I just find myself, when I hear that 
$600,000 and months more work, I am sure again the Chairman 
is not going to be terribly surprised by my concerns about it when 
you consider the amount of time we have already spent on this, 
and my feelings that the work could be done in a lot more expedi- 
tious fashion. 

I inquire of my colleague from Maryland, who has been involved 
in all of this, who may have some additional light to share on this 
matter, maybe some conversation I am not aware of has gone on. 
Our Counsel with the Majority staff, I haven’t consulted people on 
my side before I made these comments here today. So maybe there 
are some things that are happening that I am not aware of. 

But if not, I would like to know why we can’t do work as we did 
a couple of years ago, when we went the 8, 9, 10 hours a day and 
completed those phases, difficult as it was, rather than this one or 
two witnesses a day, 2 or 3 days a week approach. So I would in- 
quire of my colleague from Maryland if there is something going on 
that I am not aware of? 

Senator Sarbanes. First of all, I would say to the Senator from 
Connecticut, the Iran-Contra Committee held 44 days of hearings 
altogether; and in the last month, between July 7 and August 6, 
1987, they held 21 days of hearings over that 1-month period in 
order to conclude its hearing schedule on August 6. The Committee 
was established on January 6, 1987, so they finished the hearings 
7 months after its creation. 

Now as of Friday, we will have done more hearings than the 
Iran-Contra Committee did. And yet we are now faced with a re- 
quest by the Majority for another $600,000 to carry on the inquiry, 
and with an indefinite extension of time. Of course, we’ve taken the 
view, which I think is well based, that there should be an inten- 
sification of the scheduling in front of us, and that we ought to 
work within the timetable given us by the Senate in the Resolu- 
tion, and within the money that’s been allocated for that purpose. 

Frankly, I think we need to intensify the schedule. We have 
made that very clear to the Majority, and in very recent discus- 
sions, where we have tried to get some sense of what the schedule 
is going to be and what the universe looks like in terms of wit- 
nesses which looks very large indeed. 

We’ve moved beyond the Foster papers and beyond the Washing- 
ton phase, and we are now talking about the so-called Arkansas 
phase, which involves matters that took place in Arkansas 10 and 
15 years ago. And, of course, that phase could go on forever, I as- 
sume, but I don’t think a good public purpose is served by that. 

I have been very candid in stating it, and it is something I feel 
keenly, that the more this extends into the election year, the more 
it will be perceived by the public that this investigation is being 
conducted for political purposes. We ought to seek to avoid that 
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and the way to do that is to intensify the hearing schedule, orga- 
nize these witnesses, make use of past testimony that people have 
given in other fora, and move this thing along. 

Now, I understand that the Majority has certain points they 
want to make. I think we ought to lay them out in a hearing, but 
not needlessly drag these hearings out. I think we ought to have 
more of a form to this, and a more intensification of the hearing 
program. Iran-Contra held 260 hours of hearings over a 3-month 
period. This Committee has held 180 hours over a 6-month period. 
I mean, there is a very sharp contrast, and in fact, there is even 
a contrast between some of the previous working periods of this 
Committee on this matter and the pace that's now here before us. 

Senator Dodd. Let me inquire as well. Today, in The Washington 
Times, there is a headline story that says, 

Panel wants chance to question Hale, seeks extension. Republicans on the Special 
Whitewater Committee want to extend the February 29th cutoff date for the panel 
inquiries to give Members, among other things, a chance to question former Little 
Rock judge who law enforcement officials have described as the piggy-back for Ar- 
kansas’ political elite. 

I raise that point because it kind of goes to the heart of this. We 
have a memo, Mr. Chairman, that was sent to Mr. Chertoff, the 
Majority Counsel, from Mr. Ben-Veniste, in December, 2 months 
ago, specifically regarding Mr. Hale. In which it says, 

After the meeting with David Kendall and Jane Sherburne, Chairman D’Amato 
asked me to work with you to begin the process of having David Hale appear for 
a deposition, you put it out to the Chairman and Senator Sarbanes, that if the Inde- 
pendent Counsel objects to Hale providing testimony to the Committee, as the staff 
has indicated it will do, the process may take some time. 

The reason I bring up that memo in December is because had we 
started then, December — and they may have objected, but now we 
are being told we have to extend in February because it may take 
some time to deal with Hale; here's a request in December to deal 
with Hale, 2 months ago, or at least the observation we should 
start early, I guess, is a better way to put it, rather than request, 
an observation, better said. It wasn't a request to the Chairman 
but an observation we may have some problems getting to this. 

So trying to move this along, that is my concern here, Mr. Chair- 
man. Again, you have a difficult job, no one is arguing that, to 
manage a Committee like this, a Committee where you have the 
subject matter as intense as it is. There is a tendency to want to 
personalize, I'm not trying to personalize. 

I feel when you have one, two, three witnesses a week, the re- 
quest for $600,000 more, months more of hearings, there are those 
of us here, as I say, I go back to 1991. I objected to the 1991 hear- 
ings. I saw that for what it was, in my view; now others thought 
there was great merit to it. I thought in 1991 it was nothing more 
than it was, an effort to embarrass through political hearings the 
Bush Administration with the October Surprise hearings, without 
any real shred of evidence that indicated the surreptitious flights 
the Vice President was supposed to have taken to meet with Ira- 
nian officials didn’t exist. And to hold Congressional hearings at 
public expense, I thought was not worth it. 

So as I say, I realize there will be those who will say the Senator 
from Connecticut is raising this because of other responsibilities. It 
is not the reason I am raising it here. If we are going on for weeks 
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more with this thing, it seems to me, when we have an opportu- 
nity — particularly when we are not voting. We have no votes here 
for almost another month. We don't have to be interrupted with 15- 
minute roll calls as we have had in the past. We could plow along 
beginning at 8 or 9 in the morning and finish this work. 

The Chairman. If I might, I have obviously 

Senator Dodd. I appreciate it, Mr. Chairman. 

The Chairman. We have gone well over the allotted time, but I 
think it is important that my colleagues be given the opportunity 
to express themselves — their feelings and their opinions. Now let 
me say two things: 

First, I recognize the very legitimate concerns that my colleagues 
have as it relates to the possibility of hearings being delayed, and 
intended or unintended consequences that may come as a result of 
that. Let me say to you, irrespective of what party or positions that 
you hold or I hold, I believe what it comes down to is we try to 
do the best we can in our capacity as Senators. Not as Republican, 
Democrat, or as it relates to the body politic and what we are expe- 
riencing. 

If we could have moved forward expeditiously, we would have. I 
can only assure you that this Senator at no time has attempted to 
delay these processes. Indeed, I share a frustration and have 
shared that with the Ranking Member and others as it related to 
our cooperation that necessitated delays with the Special Counsel. 
That's a fact. So when it is not fair to compare a situation or where 
there was not a delay of 6 or 7 months occasioned because the Spe- 
cial Prosecutor and the Committee had agreed to work as we have, 
together. I am willing, at certain points, to push forward, provided 
that we do not jeopardize the Special Prosecutor’s work. 

Second, let me say and this is just by way of illustration and 
making a rather small point but it's a point, and I think it's impor- 
tant. The necessity of Mr. Clark and Ms. Pulcer testifying today 
was questioned and raised by Counsel, and I believe some of the 
Senators saying well, didn't they testify before the House, and in- 
deed there’s volumes, page 185 through 400 something, so over 200 
pages of testimony that Mr. Clark participated in, he and our other 
witness. 

And the question of well, are we just going to have a rehash of 
this whole thing, came up as it related to Castle Grande and the 
importance of Castle Grande, et cetera, obviously has become some- 
thing that we are concerned about, and with, as it relates to var- 
ious statements in testimony that have been given. I'm not going 
to characterize it by who or where, because that just intensifies the 
situation as it relates to this as political. 

But the fact is that Mr. Clark did testify and was asked ques- 
tions as it related to Castle Grande, but Senator in a very, very 
limited way. I will take the time, and it's about one page, so that 
we can — that was not examined. If we're going to look at the total- 
ity, it was barely touched. 

Congressman Roth. Mr. Clark, in your examination of Madison Guaranty you re- 
viewed a project that I think was called Castle Grande? 

Mr. Clark. Yes, that’s correct. 

And the reason I bring this up is because it is disingenuous and 
not right to suggest that this Committee is attempting simply to 
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go over testimony that was elicited and duplicative, because we are 
not, I assure you. That may not say that in some cases we may not 
call the witnesses to amplify. In this case there was barely a men- 
tion of Castle Grande. It goes on: 

Congressman Roth. The project involved building houses in swamps; is that 
right? 

Mr. Clark. Well, certainly a lot of the land was low and a lot of it was swampy. 
That was part of the problem with building houses. 

Congressman ROTH. Did you question the viability of the project? 

Mr. Clark. Yes, we did. 

Congressman Roth. What was the upshot of it? 

Mr. Clark. We classified assets related to the project. As I sit here, I can’t tell 
you the exact amount but it was a substantial portion of the Madison Guaranty and 
financial investment in the project. 

That’s it. That’s it. 

Senator Murkowski. Mr. Chairman. 

The Chairman. You see, and by the way, I understand my col- 
league’s question, if we went over the same old ground, I think it 
would be a good point. We will attempt not to go through witnesses 
who have testified or whose testimony that we have that we can 
put into the record. I’ll attempt to minimize it, but I assure you, 
and I point this out by way of illustration, that is not why we are 
examining him in detail, for example, on other transactions in 
much greater detail than the House did. We’re not going to look to 
duplicate it, but we are going to do it thoroughly, fairly, com- 
prehensively, and as much as we can. 

Now last but not least, the question of witnesses. We have sub- 
mitted to Counsel for the Minority the potential of approximately 
60 additional witnesses. I’m not saying that we’re going to do all 
of them, but we have identified 60 witnesses, and that does not 
take into the question of dealing with those witnesses who the Spe- 
cial Prosecutor may want us to defer. 

There’s a trial going to go on in Little Rock, supposedly March 
3rd or 4th, and we are very, very much concerned and we need 
some of those witnesses. To be candid with you, we will not be able 
to bring those witnesses in unless the Special Prosecutor agrees or 
unless we find some compelling reason and this Committee would 
be willing to vote to give some of these witnesses immunity. 

I will discuss and I will ask Counsels to open up a dialogue with 
respect to what witnesses, if any, would we be willing to give im- 
munity to. I have not approached that up until now for the very 
reason that I did not believe that my colleagues on the Minority 
particularly would be willing to grant immunity to witnesses. So if 
you want to explore that, I certainly will be willing to discuss that 
with you. 

As you know, that is one of the areas in the Resolution when we 
constructed the panel that we were very much concerned about, 
and we would obviously, I think, have to consult with all of the 
Members of the body as it related to what cases, if any, would we 
grant immunity. So that is what has occasioned some of this delay. 

Now, I have impinged upon the time of my friend and colleague. 

Senator Dodd. Mr. Chairman, could I just make one observation? 
The Chairman. Yes. 
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OPENING COMMENTS OF SENATOR FRANK H. MURKOWSKI 

Senator Murkowski. Mr. Chairman, I would appreciate it if — I 
have been waiting a long time. 

Senator Dodd. I know, I just want to make one point, Frank. 

Senator MURKOWSKI. I think this is a conclusion and the type of 
discussion that should take place in front of the Committee, but ba- 
sically at the end when the Senators who have waited patiently to 
ask questions of the witnesses have that opportunity, because this 
could take a long time, but it is important. 

Senator Dodd. I’ve waited patiently but let me just say here 

Senator MURKOWSKI. The Senator from Alaska has waited pa- 
tiently and he has heard from the Senator from Connecticut and 
I want to comment. The Senator of Connecticut has a good recollec- 
tion, but a good deal of the time here has been spent debating how 
much time we are wasting as opposed to getting on with the wit- 
nesses and I have some questions for the witnesses. 

Senator Dodd. I appreciate that, and the only point I wanted to 
make is that I don’t know how much our two witnesses are going 
to be able to tell us about Castle Grande. My suspicion is not a lot. 

Senator MURKOWSKI. Well, let me try. 

Senator Dodd. My point is that a deposition of the witnesses by 
staff ahead of time would answer that question. These witnesses 
have not been deposed. So instead of holding a public hearing for 
a day with two witnesses, having staff over weekends or other 
time, could answer the question of whether or not they have some- 
thing to tell us. Instead, we’re going to spend a day. 

The Chairman. Senator 

Senator MURKOWSKI. Hindsight is short. 

The Chairman. One of the reasons we did not do that is to save 
time — we could have brought them in and taken a day for the dep- 
osition, reviewed the deposition, and then we would have brought 
them in. We were attempting to save some time and money. Be- 
cause a good deal of the cost goes to the transcripts, not only of the 
public hearings but also with respect to the depositions, in produc- 
ing them. 

Senator Murkowski, you have waited patiently. 

Senator Murkowski. Thank you, Mr. Chairman. 

I think it’s fair to say that this Committee has recognized the 
significance of Castle Grande as being a very, very complex issue 
representing some very, very questionable internal transactions 
and some loan document preparation that reflects on some answers 
that need to be determined by this Committee. Each time I come 
to this hearing process, I learn something new, something relative 
to either more questions being necessary to be pursued or events 
that seem to fall out of the sky like the White House discovery of 
the documents that had been missing for an extended period of 
time. We have had to accommodate the Special Counsel, in discov- 
ering these billing records that were missing for 2 years, that’s put 
an additional consideration on certain questions. The Kennedy note 
delay, the subpoena, while that’s separate, it still reflects on the 
mandatory responsibility that we have to proceed here, and I would 
like to ask a couple of questions of the examiners. 

In your function as examiners for the Federal Home Loan Bank 
Board, your concern obviously is to protect the interest of the de- 
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positors. And as I understand it, the institution also was examined 
by State examiners. Do you have and did you evaluate the rec- 
ommendations of the State examination for the S&L as a matter 
of review and can you highlight from recollection any of the excep- 
tions that were noted in their examination, and did you share your 
examination with the State officials? 

Mr. Clark. Well, based upon my best recollection, I don’t recall 
ever seeing an Arkansas State Examination Report for Madison 
Guaranty. 

Senator Murkowski. And does that imply that they don’t do an 
examination? 

Mr. Clark. That may very well be true. I am not sure what ex- 
actly their procedures were, but in the case of Madison Guaranty, 
I don’t recall ever seeing an Arkansas State report. 

Senator Murkowski. As a matter of course, do you make your 
examination available to the State? 

Mr. Clark. That would be 

Senator Murkowski. In the sense of the State examiners. 

Mr. Clark. I myself don’t do it, as an examiner-in-charge, but in 
the normal course what would happen would be the report, or at 
least its findings would be transmitted to State authorities. 

Senator Dodd. Frank, would you ask — did you read Beverly 
Schaffer’s testimony? 

Senator Murkowski. Did I read 

Senator Dodd. I just wondered if he had because you asked a 
very good question about whether or not they relied on the State, 
where she testified they always relied on Federal examinations and 
I just wondered if you had read your testimony. 

Mr. Clark. No. 

Senator Murkowski. Well, I’m sure that they do rely on Federal 
examinations. 

Senator Dodd. That’s what she said. 

Senator Murkowski. But the question I had was whether the 
State ever did an examination, and we don’t know that. 

Senator Dodd. We do know they didn’t. She said they didn’t. 

Senator Murkowski. Well, these gentlemen and the lady didn’t 
address that. 

Senator Dodd. OK. I apologize. 

Senator Murkowski. If the testimony indicates that they did rely 
on the Federal Home Loan Bank Board, why then obviously the 
Federal Home Loan Bank Board’s examination report fall short of 
a Cease and Desist Order on the first report to the Madison S&L. 
What did that basically say in the conclusion of your report? 

Mr. Clark. Of my 1986 examination report? 

Senator MURKOWSKI. Yes. 

Mr. Clark. That Madison Guaranty was insolvent. 

Senator Murkowski. Was insolvent? 

Mr. Clark. Madison was insolvent. That there was a consider- 
able amount of self-dealing and that the thrift had not been oper- 
ated in a safe and sound manner. 

Senator Murkowski. Now when you say “insolvent,” tell us a lit- 
tle bit about the relationship, how do you determine solvency? Is 
it capital and undivided profits, but in an S&L it’s a little different. 
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Mr. Clakk. Well, it is basically the same. It is the net worth, the 
capital of the thrift. It would be the stock, the paid-in stock plus 
or minus any undivided profits, that is net income or loss that has 
happened at the institution. 

Senator MURKOWSKI. Right. What was the date of the previous 
exam prior to the 1986 date roughly? 

Mr. Clark. My recollection is it was 1984. 

Senator Murkowski. In 1984. And did you or Ms. Pulcer do that 
examination? 

Ms. Pulcer. No. 

Mr. Clark. No. 

Senator Murkowski. You had that exam available to you as a 
reference when you did the 1986 exam? 

Mr. Clark. As I recall, we did. 

Senator Murkowski. Can you tell us or highlight what the 1984 
exam suggested? 

Mr. Clark. Based upon my best recollection, and I have not seen 
that document in a very long time. 

Senator Murkowski. Right. 

Mr. Clark. What it indicated was that the books and records of 
Madison Guaranty were inadequate. 

Senator MURKOWSKI. Were what? 

Mr. Clark. Inadequate. 

Senator Murkowski. Inadequate, in 1984. 

Mr. Clark. That particularly the underwriting of loans was not 
what it should have been, and I am not sure, it might have ad- 
dressed insider transactions and conflicts of interest, but I am not 
positive of that. 

I believe coming out of that examination was an agreement 
which we looked at at the beginning of the 1986 examination, we 
looked at it to determine whether Madison Guaranty had complied 
with the agreement, and they had not. 

Senator Murkowski. Is that your recollection, Ms. Pulcer? 

Ms. Pulcer. Yes, it is. 

Senator Murkowski. Well, when you enter into an agreement 
such as you indicated existed in 1984, don't you monitor whether 
or not that agreement is being adhered to as opposed to waiting 2 
years, and isn't the institution required to report on corrective ac- 
tion taken during that time so you don't just walk into the institu- 
tion 2 years later and find out they didn't comply? 

Mr. Clark. Normally, there are some monitoring provisions. I 
don't recall if there were or what those monitoring provisions were 
in terms of the agreement. 

Senator Murkowski. But it's customary that there be some kind 
of a monitoring situation so that you know that the institution is 
in compliance with the agreement. Is that not correct? 

Mr. Clark. That's correct, at least in terms of reviewing the fi- 
nancial reports that the institution submits and making periodic 
contacts with the management of the institution. 

Senator Murkowski. Was this done in the case of Madison be- 
tween 1984 and 1986? 

Mr. Clark. I believe it was done by the Federal Home Loan 
Bank of Dallas based upon my best recollection. 

Senator Murkowski. And those records would be in existence? 
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Mr. Clark. They were in existence at the time of the 1986 exam. 
I don’t know whether they’re in existence now. 

Senator MURKOWSKI. You don’t know why they wouldn’t be in ex- 
istence, do you? 

Mr. Clark. No, I don’t. 

Senator MURKOWSKI. I mean, these things are kept in files and 
the Resolution Trust would have them now? 

Mr. CLARK. Well, normally they are kept in files. However, there 
was a destruction policy where you would normally destroy out- 
dated documents. Whether these documents fell under that and 
were eventually destroyed, I don’t know. 

Senator MURKOWSKI. Now the purpose of examination is the pro- 
tection of the depositors and to protect the insuring agency which 
insures the deposits, and that’s your responsibility and you do the 
examination and you report to your chief your recommendations. 
Why wasn’t action taken after the 1984 exam, prior to the 1986 
exam, which resulted in a Cease and Desist Order? Did your chief 
examiner comment on the significance of the 1984 exam? And why 
wasn’t there some action taken, if indeed the notations were such 
as to highlight irregularities that would necessitate an agreement 
and the agreement was evidently not monitored? Somebody in the 
organization — in the examination process seems to be falling short 
on their duty or follow-up and are exposing certainly the taxpayer 
to additional potential loss here. 

Mr. Clark. Well, I think that from the 1984 exam through the 
1986 exam, there was this monitoring of financial information and 
perhaps contact with management. As to why there wasn’t more 
aggressive action, my only understanding about that is that that is 
the reason all of us, not just the examiners at Madison Guaranty 
but all of the approximately 200 examiners from across the country 
were called into the Dallas bank district in 1986, is because they 
did not have the resources to take this more aggressive action for 
several of their institutions. 

Senator MURKOWSKI. They didn’t have the authority for a Cease 
and Desist Order? 

Mr. CLARK. They had the authority but they did not have the re- 
sources to go out, find the facts and to make the necessary decision 
and to produce the Cease and Desist Order. 

Senator MURKOWSKI. Mr. Chairman, I would like just a couple 
of more minutes because I think my time started a little late after 
the extended conversation. 

Wasn’t it a fact that Madison was operating in the relationship 
of advancing funds for the Castle Grande purchase to its wholly- 
owned subsidiary, that throughout that period of time, and you 
would have access to those records in your 1986 examination, was 
in excess of the 6 percent limitation, which was a violation of law? 

Mr. Clark. Based upon my best recollection, that would have 
been true. 

Senator MURKOWSKI. That would have been true, but nothing 
was done about it during that time, but you would have access or 
somebody would, to the 6 percent limitation vis-a-vis the accumula- 
tion of the credits that had been advanced by Madison to its sub- 
sidiary? 
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Mr. Clark. Let me make a distinction here, and it might go to 
answer your question. As I said, the monitoring that was occurring 
was based upon financial reports sent in, OK. Because this pur- 
chase we were talking about, these sales, were to straws, they were 
not recorded as being investments, really, of Madison Guaranty. 
They were recorded as loans. So the reports that were sent in were 
incorrect. 

Senator Murkowski. That’s a violation of the law? 

Mr. CLARK. That is. Had the reports been correct, I think, they 
may very well have exceeded the 6 percent limitation. Under 

Senator Murkowski. Seth Ward was the straw person in this, 
and yet he was employed, as I understand, by the wholly-owned 
subsidiary of Madison. Now that should have alerted — and I know 
the scrutiny and investigative curiosity of examiners. You get a 
smell and you start moving and satisfy yourselves, and I mean, 
this should have stood out like that red light. 

Mr. Clark. Well, it did arouse our curiosity in 1986 and we did 
pursue it, but in order to do that you have to be on-site in an exam. 

Senator Murkowski. Well, you can make a special visitation if 
you have reason to believe that the reports are false or they are 
not forthcoming. Was there any effort along the way to put any 
dampers on your aggressiveness or your curiosity to pursue the 
Madison matter by any level of oversight, either by your head ex- 
aminers or by a State authority or any other effort to this, what 
should have been a very aggressive process of making a determina- 
tion of whether what you suspected in 1984 turned out to be a re- 
ality in 1986? 

Mr. Clark. I wasn’t involved in the 1984 exam. 

Senator Murkowski. Yes. 

Mr. Clark. In 1986, there was no effort by anyone from the Dal- 
las bank or anywhere in the Federal Home Loan Bank system at 
the time to restrict our investigation. 

Senator Murkowski. And was that true in your evaluation, Ms. 
Pulcer? 

Ms. Pulcer. Yes, it is. 

Senator Murkowski. Why weren’t you more aggressive in the 
follow-up? I mean, you represent examiners but you have head ex- 
aminers and you have previous examiners that did the 1984 report 
which alerted, if you will, your insuring agency to the fact that this 
institution was operating very questionably and proved in 1986 to 
be operating illegally. You have an obligation to protect the Gov- 
ernment’s interest and the depositors’ interests. And while it’s not 
your responsibility, it’s certainly the responsibility of your agency, 
Mr. Clark. 

Mr. Clark. Again, I wasn’t involved in the 1984 exam, and I was 
not involved after the 1986 exam closed. My only understanding of 
it, of the situation, is that the reason that an earlier examination 
that might have disclosed these problems sooner was not done was 
simply the lack of resources of the Dallas bank to perform exami- 
nations. 

Senator Murkowski. Who was your senior examiner that would 
have made the decisions to take action? Because obviously you are 
assigned to do an examination, you are not addressed to initiate an 
action. That’s somebody else’s decision. 
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Mr. Clark. Again, I worked for someone in the Sixth Federal 
Home Loan Bank Board District, OK. That’s Indianapolis. I didn’t 
work direct— other than on the 1986 Madison Guaranty exam, I 
didn’t work for anyone at the Dallas bank. Presumably, it would 
have been the management of the Dallas bank, the supervisory 
management of the Dallas bank. 

Senator Murkowski. All right. 

Mr. Clark. At some point, there was a reorganization of the sys- 
tem so that at prior to some point, perhaps during or prior to the 
1986 exam, responsibility for supervision shifted from the Federal 
Home Loan Bank Board to the Dallas bank. Prior to that point, it 
would be the supervisory management of the Federal Home Loan 
Bank Board in the Dallas district. 

Senator MURKOWSKI. My last question involves what you do 
when you do an examination. In 1986, you were looking at an insti- 
tution that was in serious trouble, and you were looking at insider 
transactions, which I assume would lead you to look at virtually ev- 
erything that might be inappropriate. 

Now at that time the Rose Law Firm was on a retainer to Madi- 
son Guaranty, and I assume that recognizing at that time that the 
scam was clearly on, that Ward was a shell in a sense and that 
documents were still being drafted and, well, I guess the sale of 
Castle Grande took place in October 1985 and in May 1986. There 
were deeds drafted by the law firm covering at least a 22.5 acre 
parcel of Castle Grande. And these deeds were drafted by, as I un- 
derstand it, Mrs. Clinton. Were you aware that the Rose Law Firm 
was clearly representing Madison and that if you look at whose in- 
terests they represent, whether they represent the interests of 
Madison or the interests of the purchasers of the property, which 
is the wholly-owned subsidiary of Madison, and the lawyer who is 
drafting the documents for the law firm is doing so — what does 
that lead you to do in your report? Do you write that up in your 
report? Do you imply that there’s insider transactions or there’s a 
questionable relationship? What do you do? Do you just ignore it, 
Mr. Clark? 

Mr. Clark. During the 1986 exam, I don’t recall knowing that 
representatives of the Rose Law Firm drew up the documents of 
sale from IDC to Madison Guaranty or its straws. During the 
exam, we did know that the Rose Law Firm had done some work 
on Madison Guaranty, but I don’t believe we knew they did that 
particular piece of work. 

Senator Sarbanes. Well, that’s not a piece of fact. That’s not the 
case, as a matter of fact. That’s why you didn’t know it. 

Senator Murkowski. Senator Sarbanes, I think there is still a 
question of whether that agreement was consummated or whether 
it was not consummated, but I think it’s fair to say it was drafted. 

Senator Sarbanes. What deeds do you think were drawn up? 

Senator Murkowski. This is the 22 V 2 acres that we’re referring 
to with regard to the Castle Grande sale. This was the option 
agreement. 

Senator Sarbanes. Not a deed. 

Senator MURKOWSKI. Well, all right. I stand corrected, the option 
agreement. But in any event, it was a document of some signifi- 
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cance relative to the process that was going on internally within 
Madison. 

What did you suspect when you looked at the Madison mess? Ob- 
viously, they are loaning funds to their own subsidiary. You must 
have drawn some conclusions relative to the insider transactions, 
the irregularities, the illegal actions associated with the operation 
of this organization. And if you knew about it, obviously those in- 
siders would know about it, would they not? 

Mr. Clark. Well, to the extent they engaged in the transactions, 
yes, they would. 

Senator MURKOWSKI. To the extent they engaged in the trans- 
actions. 

Mr. Clark. I’m not sure all of the insiders knew about all of the 
transactions, but I’m sure they knew about the ones they were in- 
volved in. 

Senator Murkowski. Because there were many facets. There 
were research and regulatory examinations on water and sewer 
utilities on Castle Grande, there was research on the brewery, as 
I recall, that was done by the Rose Law Firm and some of its prin- 
cipals. And as you’ve already testified before the Committee that, 
for the most part, the institution had been for an extended period 
of time in violation of law relative to the 6 percent limitation on 
what its own subsidiary could hold; is that correct? 

Mr. Clark. Based upon my best recollection, that would have 
been correct. 

Senator Murkowski. Well, it seems to this Senator that anybody 
dealing with — particularly relatively closely and particularly the 
Rose Law Firm had to have some knowledge, they would have had 
to be blind not to know that there was some kind of a scam associ- 
ated with the operation of the S&L; and particularly, Seth Ward’s 
role, who is basically in the employ of the institution, which is the 
wholly-owned subsidiary of the institution. So you have a curious 
situation here, Mr. Chairman, where you have the Rose Law Firm 
representing Madison, Ward, who is the go-between, basically the 
recipient of the funds and employed by the Madison subsidiary, 
and I think it stretches the imagination to suggest that the law 
firm would not clearly see that there are substantial irregularities 
going on relative to the operation of the S&L. 

So I think it would be interesting, Mr. Chairman, to have some 
understanding or explanation as to why there was not more aggres- 
sive action taken by the appropriate examiners as a consequence 
of the 1984 examination and the recommendations in that exam- 
ination. Why reporting didn’t take place and why it wasn’t mon- 
itored in that timeframe from 1984 to 1986, because somebody 
clearly wasn’t doing their job, and as a consequence it cost the tax- 
payers a pretty heavy hit here. And to suggest the law firm in a 
community, in that kind of an environment didn’t have an idea of 
what was going on, I find just incredible. 

Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Clark, are you sitting at the table here 
testifying that no monitoring of Madison Guaranty Savings & Loan 
took place after the 1984 exam in the way Senator Murkowski just 
suggested; is that your testimony? 
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Mr. Clark. What I’m saying is there was, I believe, based upon 
my best recollection of documents I haven’t seen in a long, long 
time, that there was some off-site monitoring being done. There 
would have been financial reports available, albeit incorrect ones, 
and some contact by supervisory authorities with the management 
of Madison Guaranty. 

Senator Sarbanes. Did you know there was a supervisory agree- 
ment between the Federal Savings & Loan Insurance Corporation 
and Mafiison Guaranty Savings & Loan Association? 

Mr. Clark. Yes. 

Senator Sarbanes. In the summer of 1984? 

Mr. Clark. Did I know that in the summer of 1984? 

Senator Sarbanes. No, did you know it here today? 

Mr. Clark. Yes, and I knew about it during the 1986 exam. 

Senator Sarbanes. Wouldn’t that constitute monitoring? 

Mr. Clark. No. That says that is an agreement to 

Senator Murkowski. Perform. 

Mr. Clark. Yes, thank you, to perform, that the Madison Board 
of Directors agreed to take certain actions, they agreed with the 
Federal Home Loan Bank Board as the supervisory authority. To 
monitor means to take a look at the thrift periodically and see how 
it is performing, to monitor — perhaps even to monitor compliance 
with that agreement. 

Senator Sarbanes. Now there’s a memo from John Mitchell on 
this very subject, saying the SA advised that Madison’s growth, in- 
vestment strategy, and net worth compliance would be monitored 
closely, with reference to the 1984 supervisory agreement. 

Mr. Clark. I’m sorry, is this the document you are referring to, 
this April 3, 1985 memo from John Mitchell? 

Senator Sarbanes. Look on the last paragraph. 

Mr. Clark. I’m sorry, sir. I’m taking some time to look at the 
document because I have never seen it before. At least, I don’t re- 
call ever having seen it before. 

Senator Sarbanes. Well, you went in 1986 to do an examination; 
correct? 

Mr. Clark. Yes. 

Senator Sarbanes. You had not worked this case? 

Mr. Clark. Prior to 1986, no, sir. 

Senator Sarbanes. Or after? 

Mr. Clark. Or after the completion of the exam in September of 
1986. No, sir. 

Senator Sarbanes. Were you aware that they then took Mr. 
McDougal out of any connection with Madison subsequent to 1986? 

Mr. Clark. I may have become aware of that in 1987. In 1987, 
I was called to Little Rock by the FBI, and at that point looked at 
correspondence that had occurred, correspondence and other super- 
visory documents that had occurred since the end of the exam. So 
I’m sorry, could you 

Senator Sarbanes. What follows from that? 

Mr. Clark. Well, at that point I think I did learn that McDougal 
was out of the institution. At the end of the 1986 exam, I don’t be- 
lieve he was. 

Senator Sarbanes. Mr. Ben-Veniste. 
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Mr. Ben-Veniste. Let me clarify one thing in connection with 
your cooperation with the House Committee which investigated 
this very same area. In addition to your public testimony, you were 
interviewed at some considerable length by the staff of the Com- 
mittee, correct, Mr. Clark? 

Mr. Clark. That’s correct. 

Mr. Ben-Veniste. And indeed for hundreds of pages which have 
been provided to us by the RTC, you answered questions about 
Castle Grande, other matters that you observed during your exam- 
ination. You’re aware of that. The Committee may not be, or some 
Members of the Committee may not be. 

Mr. Clark. Are you referring to the interview by the RTC? 

Mr. Ben-Veniste. The interview by Pillsbury, which was pro- 
duced to the RTC. 

Mr. Clark. As I said earlier, I haven’t seen the transcript but 
yes, I was interviewed. 

Mr. Ben-Veniste. Quite extensively? 

Mr. Clark. As I said, my recollection is it was for 2, 3 hours. 

Mr. Ben-Veniste. We have the transcript, and for those on the 
staff who haven’t seen it, it’s been designated Exhibit 2, 0658651 
through, I can’t read the end of it but it looks to be about 300 
pages worth. 

Let me ask you this: Are you familiar with the Pillsbury Madison 
& Sutro Report that has been made a part of the record of this 
Committee? It’s dated December 28, 1995. 

Mr. Clark. I learned of its existence through the newspapers. I 
have never read the report. 

Mr. Ben-Veniste. Well, it would be enlightening, perhaps, be- 
cause it goes through the entire chronology of the regulation of 
Madison Bank. And let me help you to see whether this refreshes 
your recollection. 

The Chairman. I’m going to admonish Counsel. 

If you want to refer the witness to a document, let him have a 
copy of it. I don’t think this witness or anybody else has to be — 
you have to say, “It would be enlightening.” I honestly believe, and 
I want to give great latitude to Counsel and other Senators, that 
it’s absolutely inappropriate to approach it in that manner, this is 
not a hostile witness. He’s responded to questions that other Sen- 
ators on both sides have asked forthrightly; when he can’t remem- 
ber, he says he can’t remember. Now, he’s testified that he hasn’t 
seen this report. Why would you want to tell him that “it would 
be enlightening” as it relates to this report? 

Mr. Ben-Veniste. Well, I would say 

The Chairman. If you want to give him a copy and ask him a 
question as it relates to a particular area, or if you give him the 
page and refer to it as refreshing something that he may have done 
or testified to or said, that’s fair, but let’s try and do it — and I don’t 
say this because this is a witness who comes in that we expect a 
certain testimony one way or the other. He was the examiner. He’s 
testifying to the best of his ability. He’s not on trial. No one is on 
trial. So let’s treat him with a certain amount of respect. 

Senator Sarbanes. Mr. Clark, I don’t want you to think you 
haven’t been treated with respect. I think you’ve been treated with 
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respect by everyone here today. Let’s send a copy of this down to 
him. I want to ask him some questions about it. 

Mr. Ben-Veniste. If I may respond, Mr. Chairman, I wasn’t sug- 
gesting that Mr. Clark should have seen the report. I’m only sug- 
gesting that it would be enlightening to those who have not taken 
the time to read this report, because all of these events are laid out 
quite specifically in the report; and it is enlightening to those who 
have not had the opportunity to review it in any detail to see that 
all of these events, starting in 1984, are set forth with particularity 
in the Pillsbury Report for which the Government spent, we are 
told, $3.8 million. 

The Chairman. They didn’t get their money’s worth, I can tell 
you that. 

Senator MURKOWSKI. Mr. Chairman, may I interrupt here? 

The Chairman. Senator Murkowski. 

Senator Murkowski. What disturbs me about this whole process 
and what we have learned today, and these examiners obviously 
have an expertise and a know-how to proceed when there’s irregu- 
larity, so how can the Rose Law Firm not know the troubles, the 
corruption that was going on in Madison when Seth Ward, who 
was obviously the straw man, it was no secret, was Webb Hubbell’s 
father-in-law and Webb Hubbell was a senior partner at the Rose 
Law Firm? Now let’s quit kidding ourselves. This isn’t New York 
City. This is a relatively small law firm. Lawyers talk. And this 
was going on 2 years before. 

Senator Sarbanes. Mr. Clark, do you know about any of these 
things that Senator Murkowski just mentioned? 

Mr. Clark. I’m sorry, I didn’t — I was busy looking at the docu- 
ment. I thought you were going to question me on it. I’m sorry. 

Senator Sarbanes. I want to find out what your knowledge is. 
Let me ask you a couple of questions here. Would you turn to page 
7 of this document. At the bottom of page 7, it says, 

In January 1984, the Federal Home Loan Bank Board started a special limited 
examination of Madison Guaranty. 

Then it goes on from there, discusses that and some of the things 
that were happening. And then it says in the middle of that page, 

The 1984 examination led to a supervisory agreement, to which Madison Guaran- 
ty’s Board of Directors consented in July 1984. The supervisory agreement required 
compliance with net worth and affiliated party transaction regulations, and better 
policies and procedures. 

In October 1984, Jim and Susan McDougal resigned as directors and officers of 
Madison Guaranty. They remain majority shareholders; Jim McDougal remained 
chairman and president of Madison Financial until July 1986; and by most accounts 
other than his own Jim McDougal continued to dominate Madison Guaranty. 

In March 1986, the Federal Home Loan Bank Board began another examination 
of Madison Guaranty. 

Now that’s the one you were involved with; is that correct? 

Mr. Clark. That’s correct. 

Senator Sarbanes. All right. 

The problems recognized in the 1984 report of examination not only remained but 
had become much worse. On June 19, 1986, the Federal Home Loan Bank Board 
wrote to the Board of Directors of Madison Guaranty to report on its interim find- 
ings. This letter alleged a violation of the July 19, 1984 supervisory agreement and 
noted Madison Guaranty’s continued failure to comply with the Federal Home Loan 
Bank Board’s net worth requirements. 

On July 11, 1986, the Federal Home Loan Bank Board called Madison Guaranty s 
Board of Directors to a meeting in Dallas. The directors were instructed to remove 
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Jim McDougal as chairman and president of Madison Financial (he had resigned 
his Madison Guaranty offices in 1984) and John Latham as chairman of Madison 
Guaranty. McDougal and Latham resigned. A month later, the Federal Home Loan 
Bank Board entered a Cease and Desist Order (C&D) against Madison Guaranty. 

Now this is the Pillsbury Madison & Sutro Report about what 
took place, and I guess the reason I’m putting the question to you 
is it seems to me in previous answers at the table, either you 
weren't aware of this chronology or it wasn't being brought forward 
in response to questions. 

As I understood it, you said nothing happened after the 1984 ex- 
amination and I wasn’t clear if you said nothing happened after the 
1986 examination or that you weren't certain about, or didn't know 
about it. 

Mr. Clark. I was basing my answer upon my recollection. Now, 
I was not involved prior to — I personally was not involved prior to 
the 1986 exam and had only limited involvement thereafter. I cer- 
tainly was not involved in the resolution of the Madison Guaranty 
supervisory problem. 

Based upon my best recollection, I frankly — I testified that yes, 
there probably was some limited amount of monitoring between the 
two exams, which may or may not have been — obviously perhaps 
was not entirely effective. 

Senator MURKOWSKI. Senator Sarbanes, I'm curious to know, are 
you referring to the report that was done by Pillsbury Madison & 
Sutro in December 1995? 

Senator Sarbanes. That's right. 

Senator Murkowski. That was, of course, done after Madison 
and the action by — Mr. Clark and his team of examiners had al- 
ready completed their report. So this would not have been relative 
to their examination. 

Senator Sarbanes. No, this is Pillsbury's setting out the histori- 
cal background of Madison Guaranty Savings & Loan and the regu- 
latory history. This is the regulatory history. Questions were being 
put to Mr. Clark which suggested that nothing was done after the 
1984 examination and it wasn't quite clear what had been done 
after the 1986 examination. And I’m just trying to clarify that for 
the record, because regulatory steps were taken in both instances. 

Senator Murkowski. Well, I am not going to answer for the wit- 
ness, but by the same token, an agreement that was initiated in 
1984 and not monitored with specific compliance and changes 
clearly there wasn’t any action that was taken relative to correct- 
ing the situation. And it behooves the Federal Home Loan Bank 
Board to mandate that those periodic reports show advancement 
and progress. Otherwise, they are ignoring their obligation, and 
clearly Madison is in violation of the law. 

Senator Sarbanes. We can bring in some 

Senator Murkowski. This is somebody's interpretation of the 
Federal review. 

Senator Sarbanes. Right. 

Senator Murkowski. Whether they have had the benefit of the 
actual examinations, I don’t know. 

Senator Sarbanes. Well, I would hope so. We paid $3.8 million 
for this study. The point is that Mr. Clark was asked questions 
which presupposed that nothing had been done, and Mr. Clark in 
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his answers, in effect, accepted the assumption that nothing had 
been done, and things had been done. 

Now, whether 

Senator MURKOWSKI. They weren’t adequate, certainly, and I 
question whether they were done. 

Senator Sarbanes. Whether they were adequate is a different 
question, but that doesn’t address Mr. Clark’s testimony. He does 
not really know about that. 

Mr. Clark. Pardon me. Just so I don’t have to correct the record 
again, that was not my testimony. I did say there was some limited 
amount, perhaps, but based on my recollection, some monitoring of 
Madison Guaranty between the 1984 exam and the 1986 exam. 

The Chairman. You said specifically there was some off-site mon- 
itoring. 

Senator Sarbanes. What did you say about what took place after 
the 1986 exam? 

Mr. Clark. I said that — your question, I believe, if I recall it, 
was did I know that McDougal and several of the officers had been 
removed. My answer was that they had not been removed at the 
end of the 1986 exam. However, when I was in Little Rock in 1987, 
I may very well have learned that they had been removed. 

Senator Sarbanes. They were taken out as officers and directors 
in 1984. They were thrown out of the S&L altogether in 1986. 

Mr. Clark. McDougal as the Madison — excuse me. The Pillsbury 
Madison Report says McDougal was removed as President of Madi- 
son Guaranty. He remained as President of Madison Financial. 

Senator Sarbanes. Right. 

Mr. CLARK. All right. The reason is, as I recall the 1984 report 
pointed out, his holding the office of President violated some spe- 
cific rules regarding conflicts of interest. In order to not — to cease 
violating those rules, he resigned as President. He remained at the 
institution as President of Madison Financial. He was not removed 
from that office until after the close of the 1986 examination. 

Senator Sarbanes. That’s right. And there was a Cease and De- 
sist Order, was there not, in 1986? 

Mr. Clark. Yes, it was agreed to during the 1986 exam. 

Senator Sarbanes. That’s right. 

The Chairman. Mr. Giuffra. 

Mr. Giuffra. Mr. Clark, normally, the results of an examination 
by the Federal Home Loan Bank Board would be kept confidential, 
isn’t that right, back in 1986? 

Mr. Clark. That’s correct. 

Mr. Giuffra. In fact, isn’t it, I believe, a crime to release the ac- 
tual results of the examination to someone outside of the bank? 

Mr. Clark. The law requires that release of an exam report be 
restricted. 

Mr. Giuffra. And you’re not supposed to disseminate even — for 
example, if you’re a bank regulator, the results of the exam to per- 
sons outside of either the regulatory agency or the bank; right? 

Mr. Clark. That’s correct. 

Mr. Giuffra. So it would be wrongful for a bank regulator to 
provide information to, say, the general public about the results of 
an examination of an S&L? 

Mr. Clark. That’s correct. 
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Mr. Giuffra. Ms. Pulcer, you would agree with that? 

Ms. Pulcee. Yes. 

Mr. Giuffra. Bank examinations are conducted in very confiden- 
tial circumstances; right? 

Ms. Pulcer. That's correct. 

Mr. Giuffra. That's in part because people are concerned about 
runs on banks if people find out that a bank is in trouble? 

Ms. Pulcer. I would assume so, yes. 

Mr. Giuffra. Now, you've examined banks, Mr. Clark, in a num- 
ber of places in the country. What is your experience with regard 
to the interaction between a State bank regulator and the Governor 
that appointed that State bank regulator? 

Mr. Clark. I am not sure I have any experience in that inter- 
action. 

\ Mr. Giuffra. Are you aware of any instances in which a State 
bank regulator would have tipped off the Governor's office with re- 
gard to how an examination was proceeding? 

Mr. Clark. No, I know of no such instance. 

Mr. Giuffra. Do you think that is something that a State bank 
regulator should do in the normal course, based on your experi- 
ence? 

Mr. Clark. I don’t — as I sit here, I can’t think of a reason why 
that should occur. 

Mr. Giuffra. Ms. Pulcer, can you think of any reason why a 
State bank regulator or S&L regulator should tip-off a Governor's 
office about the results of an examination while the examination is 
in process? 

Ms. Pulcer. I have no experience in this regard with State regu- 
lators and the structure within the State, the reporting structure 
between the State supervisor and the governorship. 

Mr. Giuffra. Now, going back to the role of Ms. Bassett, I be- 
lieve, Mr. Clark, you testified earlier, about 3 hours ago now, that 
you thought that Ms. Bassett had a conflict because she had done 
some legal work for Mr. McDougal. Do you recall that testimony? 

Mr. Clark. Yes, I do. 

Mr. Giuffra. I would like to put up on the Elmo the document 
bearing Bates number CCBW 884. This is a document that the 
Committee received recently. You were never asked about this par- 
ticular document during your House testimony, were you, sir? 

Mr. Clark. Not that I can recall, no. 

Mr. Giuffra. Let me just give you some background on the docu- 
ment. This is a document that Ms. Bassett, who was the Securities 
Commissioner and also the head S&L regulator in Arkansas, sent 
to a Mr. Sam Bratton, who was an adviser to Governor Bill Clin- 
ton. This was sent on July 2, 1986. Now, this would be prior to the 
meeting that was held on July 11, 1986 in Dallas of the Federal 
Home Loan Bank Board; correct? 

Mr. Clark. That's correct. 

Mr. Giuffra. Your exam was still in progress on July 2, 1986; 
correct? 

Mr. Clark. That's correct. 

Mr. Giuffra. Were you aware of the fact that — let me just read 
the note into the record. It says, “Madison Guaranty is in pretty 
serious trouble. Because of Bill's relationship with McDougal, we 
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probably ought to talk about it.” Did Ms. Bassett ever advise you 
that she had communicated to the Governor’s office that Madison 
Guaranty was in pretty serious trouble? 

Mr. Clark. No, she did not. 

Mr. GlUFFRA. Was that something you would have liked to have 
known in advance of the July 11, 1986, Federal Home Loan Bank 
Board meeting? 

Mr. Clark. It might have been interesting. 

Mr. Giuffra. Especially in view of the fact that you thought Ms. 
Bassett had a conflict? 

Mr. Clark. Yes. However, I don’t know if it would have changed 
the outcome of the meeting. 

Mr. Giuffra. Now, you had indicated in questioning by, I believe 
it was Mr. Ben-Veniste, and there was a document that was put 
up, indicating that you thought that Governor Clinton might be a 
potential insider in the course of your examination? 

Mr. Clark. Yes, I recall the document. 

Mr. Giuffra. And I believe you testified that you spoke to Mr. 
Parr in March 1986. He was the person who was the field manager 
of the Little Rock Federal Home Loan Bank Board’s office? 

Mr. Clark. Yes, he was, I believe, one of two field managers in 
that office. 

Mr. Giuffra. Mr. Parr had indicated to you that Jim McDougal 
had ties with a number of prominent officials, public officials, and 
elected officials in Arkansas. Am I right about that? 

Mr. Clark. Yes. 

Mr. Giuffra. In fact, he told you that McDougal was a friend of 
Governor Clinton? 

Mr. Clark. Yes, he did. 

Mr. Giuffra. You also had some understanding that McDougal 
and Clinton might have been business partners in some venture? 

Mr. Clark. I thought that might be the case, but I am not abso- 
lutely sure about that. 

Mr. Giuffra. Would it be proper for an S&L regulator to tip-off 
someone who had a business relationship with the head of an S&L, 
the fact that the S&L was in pretty serious trouble? 

Mr. Clark. I don’t know if it was improper; however, it certainly 
has an appearance of a conflict. 

Mr. Giuffra. Isn’t it correct that one of the reasons why you 
want to maintain the confidentiality of bank examinations is be- 
cause you don’t want to tip-off insiders of how the examination is 
progressing; isn’t that right? 

Mr. Clark. No. Let me make sure I’m understanding your ques- 
tion. What your question is, is the prohibition against disclosing 
the contents of an examination report 

Mr. GlUFFRA. There clearly is a prohibition on that, you would 
agree? 

Mr. Clark. Yes. Is that in order to limit information to insiders 
during the exam? No. Obviously, the report is prepared at the end 
of the exam. 

Mr. Giuffra. But you don’t tip-off insiders as to how the exam 
is progressing; isn’t that right? 

Senator SARBANES. On the tip-off of insiders point, why don’t you 
give Mr. Clark the letter that’s referred to in this note so he doesn’t 
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catch himself out. He ought to see the letter that was sent to the 
directors of Madison. 

The Chairman. The attachment. 

Mr. GlUFFRA. Do you have anything to add to your testimony 
after seeing that letter? 

Mr. Clark. No, I am familiar with the letter. 

Senator Sarbanes. Do you understand what the letter is? 

Mr. Clark. It is a letter from the authorities of the Federal 
Home Loan Bank Board dated June 19, advising the Board of Di- 
rectors of Madison Guaranty Savings & Loan Association of the 
general gist of the exam findings to date and asking them to take 
certain actions. 

Senator Sarbanes. It would indicate they were in pretty serious 
trouble, wouldn’t it? 

Mr. Clark. Yes, it would. 

Senator Sarbanes. So where does the tip-off come if the directors 
have already gotten this letter? 

Mr. Clark. The director — well, the management of Madison 
Guaranty received the letter. Fm not sure whether it was given to 
all of the directors, some of the directors or not. 

Mr. Giuffra. But one point, just to be clear about this, with re- 
gard to a bank examination report and the results of an examina- 
tion, the directors are not allowed to disseminate the results of that 
examination outside the bank or the S&L; isn’t that right? 

Mr. Clark. Yes, the rule applies to them as well. 

Mr. Giuffra. Ms. Pulcer, we sort of tried to get into this before 
and didn’t have enough time. With regard to the meeting on July 
11, 1986 in Dallas of the Federal Home Loan Bank Board, you at- 
tended that meeting; correct? 

Ms. Pulcer. That’s correct. 

Mr. Giuffra. And you took notes, fairly extensive and copious 
notes of the meeting? 

Ms. Pulcer. That’s correct. 

Mr. Giuffra. Ms. Bassett, the S&L supervisor in Arkansas, did 
not have any comments to make during the meeting; correct? 

Ms. Pulcer. To the best of my recollection, that’s true. 

Mr. Giuffra. Why don’t we just have you read into the record 
the highlighted portion in yellow and just tell us what you recall 
about that exchange during the meeting. 

And, I guess, is the comment your comment? That would be on 
page 1398 of your notes. If you could just read into the record be- 
ginning “Faulk asks.” 

Ms. Pulcer. “Faulk asks Beverly Bassett if she wants to say 
anything. Bassett, I have no comment.” Comment, this is my per- 
sonal comment, “Strange, Faulk asked for her comments. Bassett’s 
silence interesting.” 

Mr. Giuffra. What did you mean by that comment that you 
made in your notes during the course of this meeting? 

Ms. Pulcer. That comment was my personal observation. I 
would have expected the State Supervisor to make a comment at 
that point in the meeting whether she concurred or had any other 
statements to add. 

Mr. Giuffra. That’s based on your experience in attending simi- 
lar meetings in the past? 
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Ms. Pulcer. At this point, I don’t recall as I had ever attended 
a board meeting with another State regulator, or with a State regu- 
lator. 

Mr. Giuffra. Mr. Clark, what did you think about the fact that 
Ms. Bassett did not have any comment to make at this point in the 
meeting? Did you find it interesting as well? 

Mr. Clark. I thought it was a little odd. I, too, would have ex- 
pected her to say something in support of the actions that the Fed- 
eral Home Loan Bank Board supervisory authorities were taking. 

Mr. Giuffra. We just gave you a copy, Mr. Clark, of a document 
that bears Bates number DKSN 29010. It is a bill that was discov- 
ered in the White House residence I believe on January 4 of this 
year, and it is a bill of the Rose Law Firm for legal services that 
were rendered through January 30, 1986 by H.R. Clinton, T. 
Thrash, P. Donovan, K. Sheman, and J. Birch, and it relates to a 
matter known as IDC. Now, in the course of your work as a banker 
examiner, you have probably reviewed legal bills? 

Mr. Clark. To some limited extent, yes. 

Mr. Giuffra. Just looking at this bill and trying to ascertain 
what the role of the Rose Law Firm would have been with regard 
to IDC, we’ve had testimony from members of the Rose Law Firm, 
was also the Castle Grande transaction, but in this bill, which was 
for $4,670, the Rose Firm billed for “Reviewing contract for sale.” 
What would reviewing contract for sale constitute, in your view? 

Mr. Clark. I presume they would be reviewing a contract for 
sale to see that it was a legally valid document and in the best in- 
terests of Madison Guaranty. 

Mr. Giuffra. And then attending the IDC board meeting, that 
would have been the board meeting whereby IDC sold the property 
to Mr. Ward and also to Madison Financial? 

Mr. Clark. I’m not sure. I don’t know. 

Mr. Giuffra. What about reviewing a title commitment? 

Mr. Clark. I don’t know what the Rose Firm did in this case. 
Generally what attorneys do in loan closings or may do in loan 
closings is to review legal documents, including title commitments, 
to see that Madison Guaranty’s lien is a valid first lien. 

Mr. Giuffra. Now, in this particular instance also the bill is for 
attending the closing. Normally when you attend a closing and you 
are a lawyer, aren’t you expected to ascertain whether the trans- 
action is in compliance with State and Federal law? I mean, that 
is one of the reasons people hire law firms to attend closings and 
review documents, isn’t it, sir? 

Mr. Clark. Lawyers may do different things at different closings. 
In some cases, they conduct the closing; in other cases, they are 
there simply to advise their clients. 

Senator Sarbanes. Are you a lawyer yourself, Mr. Clark? 

Mr. Clark. No, I am not. I am only speaking as an examiner and 
as someone who has had some experience in real estate trans- 
actions. 

Mr. GIUFFRA. We have a number of things to go through, but just 
one quick thing. With regard to the feasibility study that was dis- 
cussed earlier in your examination, I would observe that that fea- 
sibility study was dated November 1986, which was after your ex- 
amination was concluded; correct? 


788 


Mr. Clark. That’s correct. 

Mr. GlUFFRA. So the feasibility study should have been done at 
the time of the acquisition of the land, prior to the acquisition of 
the land,, not more than a year later; right? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. That would have been the proper banking practice? 

Mr. Clark. That’s correct. 

The Chairman. We’re not going to start another line. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Thank you, Senator. 

Do you happen to know, Mr. Clark, whether Ms. Bassett, the Se- 
curities Regulator in Arkansas, had discussed prior to the Bank 
Board meeting about which Ms. Pulcer’s notes were mentioned, 
whether Ms. Bassett and Mr. Faulk prior to that meeting had had 
extensive discussions about what would occur? 

Mr. Clark. I do know there was some contact between the Fed- 
eral Home Bank of Dallas and Ms. Bassett. The extent of those 
contacts or who participated I do not know. 

Mr. Ben-Veniste. Ms. Pulcer, do you happen to know whether 
Ms. Bassett, as she testified here before this Committee, had dis- 
cussed with Mr. Faulk the problems at the bank and the action 
that the Bank Board would recommend prior to the meeting? 

Ms. Pulcer. I’m sorry, what is your question? Am I aware 

Mr. Ben-Veniste. You made an observation in your notes that 
you thought it was odd that Ms. Bassett had not spoken up. Did 
you happen to know that Ms. Bassett had discussed with Mr. 
Faulk what the action that was recommended would be at the 
meeting? 

Ms. PULCER. I was not aware of the extent of her discussions 
with Mr. Faulk, if any. 

Mr. Ben-Veniste. Right, and if, in fact, she and Mr. Faulk had 
discussed the matter extensively and were in agreement, then the 
fact that she didn’t speak up would be more understandable, would 
it not? 

Ms. PULCER. Your question is if they had had prior discussions 

before this meeting 

Mr. Ben-Veniste. Right. 

Ms. Pulcer. — her lack of comment would not seem unusual? 

Mr. Ben-Veniste. Right. 

Ms. Pulcer. Perhaps. 

Mr. Ben-Veniste. Indeed, Mr. Faulk has made a statement 
which has been provided to this Committee wherein he said, refer- 
ring to Ms. Bassett, at page 8, “She acted responsibly at all times 
and I don’t see how anyone could say, that knew the history of this 
case, or who would look into the history of this case, could say that 
she acted irresponsible or delayed or drug her feet in any manner 
whatsoever.” Do you have any reason to take issue with Mr. 
Faulk’s comment about Ms. Bassett’s performance? 

Ms. Pulcer. No. 

Mr. Ben-Veniste. And on the issue that, Mr. Clark, I asked you 
about earlier, Mr. Faulk has given this opinion on the question of 
the $60 million loss, “Had it been timely acquired,” meaning the 
Madison Savings & Loan, “Had it been timely acquired, it is my 
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opinion that whatever the ultimate loss is, it could greatly have 
been curtailed, by the taking of more timely action.” Now, do you 
agree with that assessment? 

Mr. Clark. Let me make sure I understand what you are asking. 
The $60 million loss you referred to is the ultimate loss of the 
RTC? 

Mr. Ben-Veniste. That’s right. 

Mr. CLARK. And you are asking — and Mr. Faulk has said that 
had the 

Mr. Ben-Veniste. Had the savings and loan 

Mr. Clark. — had the RTC or the Dallas bank or the FSLIC, at 
some point, earlier than — had closed Madison Guaranty earlier 

Mr. Ben-Veniste. Right. 

Mr. Clark. — would the loss have been reduced? 

Mr. Ben-Veniste. Correct. 

Mr. Clark. Yes, it would have. 

Mr. Ben-Veniste. He said that the ultimate loss would have 
been greatly curtailed. Do you agree with that? 

Mr. Clark. I’m not sure about the extent. It would have been re- 
duced, depending upon the time period, the timing of an earlier 
takeover, it would have been reduced to a greater or lesser extent. 

Mr. Ben-Veniste. She recommended, referring to Ms. Bassett, 
she recommended that the Federal regulators take over the bank 
in 1987. It was acted upon by the Federal regulators in 1989, so 
it is a period of something less than 2 years. 

Mr. Clark. Again, I don’t know when the losses accrued through 
time. Had Madison Guaranty been closed sooner, the loss would 
have been less. How much less, and at what time for a particular 
time of closure, I am not sure. 

Mr. Ben-Veniste. Who is Mr. Faulk, do you know? 

Mr. Clark. Mr. Faulk was one of the supervisory agents of the 
Dallas bank. 

Mr. Ben-Veniste. Was that the Ninth District? 

Mr. Clark. I believe so. 

Mr. Ben-Veniste. That covered Arkansas and Texas; correct? 

Mr. Clark. It may have covered other States, but yes. 

Mr. Ben-Veniste. Now, I put before you a statement of James 
Barth and Dan Brumbar, prepared for the Committee on Banking 
and Financial Services of the U.S. House of Representatives, and 
submitted August 7, 1995. And I draw your attention to page 15 
in the middle of the page. Are you with me? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. Where it says, 

At year end 1987, there were 186 institutions in the Ninth District reporting in- 
solvency based on Generally Accepted Accounting Principles, or GAAP. The institu- 
tions had $60 billion in assets and were reporting negative tangible capital of $16 
billion and negative income of $7.3 billion. At this time, Madison’s $111 million in 
assets represented Vioo of 1 percent of the total assets of insolvent institutions in 
the Ninth District, and its $12 million negative capital represented %ooo of 1 per- 
cent of the total negative capital reported in that district. 

Do you have any reason to take issue with that assessment? 

Mr. Clark. I haven’t check the numbers, but it looks reasonable. 

Mr. Ben-Veniste. Did you recommend closing Madison after 
your 1986 audit? 
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Mr. Clark. It wasn’t my position to make that kind of recom- 
mendation. 

Mr. Ben-Veniste. I am not suggesting that it was, sir. But I am 
asking you, for clarity of the record, whether finding the irregular- 
ities that you found, it was your position and your recommendation 
that the bank be taken over by Federal regulators? 

Mr. Clark. At the time, that would have been the best solution. 
However, at the time, as I alluded to in my earlier testimony, there 
was a shortage of resources. What we did, as far as issuing a Cease 
and Desist Order and taking the actions we did, I think were the 
best, given the resources we had. 

Mr. Ben-Veniste. And that goes to the question of the loss that 
was incurred ultimately, between the time when the problems were 
identified and Ms. Schaffer and others came to the conclusion that 
the savings and loan might be taken over, the fact that it wasn’t 
was a function of lack of resources by the Federal authorities at 
that point, and more pressing problems? 

Mr. Clark. That was my own view that I put forward at the 
time; and the others involved in the process may have had different 
views, but certainly, I would say that lack of resources was a large 
factor. 

Mr. Ben-Veniste. Let me refer you to 

The Chairman. Mr. Ben-Veniste, I know it is on your time. I am 
going to ask them to suspend the clock for a moment because I 
would like to make an observation. 

First of all, Mr. Clark, let me tell you, I think you have testified 
to the best of your ability, and I think you have done your job as 
admirably as anybody could. But, you see, one of the things that 
disturbs me is when you — and maybe you did or didn’t identify the 
transaction at that point in time to the extent that it did — and this 
is the first time I have seen this. I have heard about these trans- 
actions, but they have never been broken down. And as the Madi- 
son Financial Corp., October 25, that little thing with the arrows 
going, where it shows 35 acres 

Senator Sarbanes. Why don’t we finish ours 

The Chairman. I will go back. It goes to the business of when 
you close down, when you don’t close down, whether they have 
enough resources. I guess you had limitations because they didn’t 
have resources there to do this. We had discussed this on this Com- 
mittee, how much money we should make available for closing 
down these institutions. 

But when there is a transaction, which is as transparent as this 
Tucker deal, where he buys 35 acres, supposedly for $125,000, that 
was the cost, and the bank gives him $260,000. When you saw 
something like that, that’s clearly illegal, clearly grotesque, clearly 
beyond the pale of any kind of acceptable conduct; would you go to 
your boss and say, “Hey, let me tell what you they are doing here, 
they are taking property?” If you admit it was worth $125,000, and 
it probably wasn’t worth anywhere near $125. These guys buying 
it, and the bank president’s wife gets a commission of $12,500 on 
top of that. Now, wouldn’t that call for some action to remove the 
president and the operating officers of that bank? I mean, that’s 
the question I have. 
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Mr. Clark. In terms of telling my boss, that is the supervisory 
authorities in Dallas, what this particular transaction was, these 
particular facts were brought forward in an interim report to the 
supervisory authorities in Dallas. 

The Chairman. It was? 

Mr. Clark. Yes. 

The Chairman. And do you recall any conversation that you had 
with them? Because you couldn't find many kind of transactions 
like this. In your whole banking experience, have you found many 
like this? 

Mr. Clark. No, sir. 

The Chairman. This is incredible, I never heard of such blatant 
robbery. So what happened when you went to the boss and told 
him, what did he say? 

Mr. Clark. Well, you have to understand, this is one among 
many, OK. Even when I reported it for the first time to the Dallas 
bank, it was one among many. Ultimately, through the Cease and 
Desist Order and through supervisory contacts with the people at 
Madison Guaranty, the officers were removed. 

The Chairman. I thank my colleagues for giving me the time. I 
think that goes back to what Senator Murkowski and others were 
saying, notwithstanding lack of resources, when you had a pilfer- 
age going on in such an open, notorious manner that the examiners 
have identified, it seems to me that the guys in Dallas certainly 
should have moved with much greater speed. They should have 
thrown them out, not ultimately in 1987 — they should have thrown 
them right out. This is incredible. Again, I thank my colleagues for 
giving me the opportunity of making this observation. 

Senator SARBANES. Mr. Chairman, over 50 percent of the loss to 
the Federal Insurance Fund came from institutions in Texas, I 
might observe; some of them in the amounts of hundreds of mil- 
lions of dollars. 

The Chairman. I understand that. I am suggesting that the fel- 
lows down there should have moved with greater speed. It seems 
to me that kind of an action would have brought about some more 
definitive action. 

Senator Sarbanes. Go ahead, Richard. 

Mr. Ben-Veniste. Mr. Clark, following along in the Chairman's 
observation, have you had the opportunity to read the literature 
concerning the S&L crisis, the books that have been written on the 
size of the losses due to inside deals, and flipping transactions, and 
so forth? 

Mr. Clark. I have read some of it at least. 

Mr. Ben-Veniste. There are banks where literally tens of mil- 
lions of dollars on each transaction were lost; isn’t that so? 

Mr. Clark. Based upon my recollection, I would say yes, that 
was so. 

Mr. Ben-Veniste. There were people flitting around buying cas- 
tles in Europe on their own bank, purchasing jets, and engaging in 
fraudulent transactions that made the Madison Guaranty Savings 
& Loan look like a child playing in the sandbox; wouldn't you say? 

Mr. Clark. In terms of size, in terms of scale, that certainly 
would be true. However, some of the same basic things that oc- 
curred at Madison Guaranty occurred lots of other places. 
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Mr. Ben-Veniste. We are not reinventing the wheel at Madison 
Guaranty. There were all kinds of similar transactions going on 
throughout the United States that precipitated what’s being known 
as the savings and loan crisis; isn’t that so? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. It wasn’t a function that you didn’t want to 
take over these banks. You regulators realized that these trans- 
action were improper and required some action, but the simple fact 
of the matter was that the country wasn’t prepared to deal with 
losses on this scale at that point. Wlien you said we didn’t have the 
resources, you meant the financial resources to make good on the 
insurance? 

Mr. Clark. I meant that, but I also meant the personnel re- 
sources, the people it would take to actually close down all the 
thrifts as well, resources in many senses. 

Mr. Ben-Veniste. And so I put before you, from a document enti- 
tled, “Origins and Causes of the S&L Debacle: A Blueprint for Re- 
form. A Report to the President and Congress of the United States 
by the National Commission on Financial Institution Reform, Re- 
covery and Enforcement,” dated July 1993. At page 48, where it 
says, “Weak regulation and lax enforcement by the Bank Board 
and virtually nonexistent regulation and supervision in States such 
as Texas, Florida, and California encouraged the equivalent of 
Ponzi schemes in which rapid growth, guaranteed accounting prof- 
its, and the capacity to loot S&L’s through dividends, perks, bo- 
nuses, and payments to developer owners.” Would you agree with 
that assessment? 

Mr. Clark. Yes. 

Mr. Ben-Veniste. I have nothing further, Mr. Chairman. 

The Chairman. Mr. Giuffra. 

Mr. Giuffra. Mr. Clark, let’s put up chart number 2. This is the 
chart that we talked about where we showed the sale of properties 
from Ward and Madison Financial to a number of insiders at Madi- 
son. And we’ve gone through the first three transactions, which 
would be Master Developers, the Fitzhugh transaction, and then 
the Tucker transaction that the Chairman just made notice of, 
which was of the 35 acres of land. 

What I would like to do now is go through the last three trans- 
actions that are set forth in this chart; $120,000 to Mr. Kuca, 
$770,000 to former Senator Fulbright, and $1.12 million to some- 
thing called Castle Sewer & Water. 

If we could put up chart 8 first, which would be the Kuca trans- 
action. Mr. Kuca was the manager of the Campobello project that 
Madison had up in Canada; is that your recollection? 

Mr. Clark. Yes. 

Mr. Giuffra. That was another real estate debacle that Madison 
was involved in that you looked at and you’ve talked about. In this 
transaction, Mr. Kuca purchased 9 acres of land on November 20, 
1985, not very long after the initial acquisition of the land on Octo- 
ber 4, 1985. He paid $120,000 for it to Madison Financial and he 
was someone who worked for the affiliated company of Madison. 
Now, in connection with this transaction, Susan McDougal received 
a $12,000 commission. And again, your testimony would be that 
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was just a way to funnel money to a bank insider; the $12,000 com- 
mission, correct? 

Mr. Clark. Where are we? Yes. I’m sorry, I was confused for a 
moment between the two $12,000 figures. But yes, the $12,000 fig- 
ure or the $12,000 paid to Susan McDougal was a way to give her 
funding. 

Mr. GlUFFRA. You have no reason to think that she did any work 
in connection with obtaining this sale? 

Mr. Clark. No, I don't. 

Mr. Giuffra. And so, this was a commission that she was not 
entitled to? 

Mr. Clark. Correct. 

Mr. Giuffra. Madison funded this transaction with a loan of 
$108,000 to Mr. Kuca, and then Campobello Properties Venture, an 
affiliated Madison company, gave Mr. Kuca a $12,000 bonus. Do 
you recall this transaction? 

Mr. Clark. Yes. 

Mr. Giuffra. So this was another way for Madison to fully fund 
the acquisition of this property by Mr. Kuca? 

Mr. Clark. Correct. 

Mr. Giuffra. Would that be an improper practice by an S&L in 
your view? 

Mr. Clark. That’s right. 

Mr. Giuffra. Now can we turn to chart number 7 — this is a 
somewhat complicated transaction. This has to do with the Feb- 
ruary 28, 1986 acquisition of the sewer and water utility by the 
Castle Sewer & Water Company. What do you recall about that 
particular acquisition, and then we will get to the chart? Generally 
what was the significance of Castle Sewer & Water Company ob- 
taining this utility? 

Mr. Clark. It was the utility that would serve the single-family 
land development. It had already been constructed previous to the 
acquisition of the entire parcel from IDC. We thought at the time, 
and I think now, that it was essentially another straw transaction 
where Madison Guaranty, through one means or another, provided 
the entire purchase price of the parcel. 

Mr. Giuffra. In connection with this transaction, Mrs. McDougal 
received a commission of $120,000, 10 percent of the purchase 
price. In this transaction, interesting funding, there was a loan of 
$825,000 to something called Dean Paul, Limited. Are you aware 
of that loan? 

Mr. CLARK. To the best of my recollection, we were aware — we 
might have been aware about some involvement of Dean Paul. 

Mr. GlUFFRA. Were you aware of Capital Management then pro- 
viding a $150,000 loan to Castle Sewer & Water Company? 

Mr. Clark. Let me explain a little bit. When we started analyz- 
ing this transaction, we started wondering where the $150,000 
downpayment came from and began looking. I think there was — 
we looked at several — at two or three possible sources, but we 
couldn’t precisely pin it down. 

When we began asking the management of Madison Guaranty 
about this project in particular through a series of written ques- 
tions, we asked this question, “Where did the $150,000 come from?” 
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We were told it came from Capital Management Services Company 
that was run by Hale. 

Mr. Giuffra. Did you later learn that the $150,000 from Capital 
Management was, in fact, part of the proceeds of a $825,000 loan 
from Madison Guaranty to Dean Paul, Limited? 

Mr. Clark. I don’t think we learned that during the examina- 
tion. I believe I’ve read something about it long since. 

Mr. GlUFFRA. And in this particular transaction, Madison Guar- 
anty gave a loan of $1.05 million, and then you had the $150,000 
loan, and then that funded the $1.2 million purchase price of the 
utility. Do you recall any discussion of an appraisal that was con- 
ducted in connection with this utility by Mr. Betts? 

Mr. Clark. I recall generally Mr. Betts’ involvement and then he 
produced a number of appraisals, including some on properties at 
Madison — excuse me, at Castle Grande. 

Mr. Giuffra. What was your view of the appraisals that were 
prepared by Mr. Betts for Madison Financial? 

Mr. Clark. They were wholly inadequate. 

Mr. Giuffra. Why were these appraisals wholly inadequate? 

Mr. Clark. Well, they didn’t follow any recognized appraisal pro- 
cedures used by the appraisal industry to determine value of prop- 
erty. Frankly, the reports seemed to us to be essentially shams, 
some documents to put in the loan file. 

Mr. Giuffra. Do you recall speaking to Mr. McDougal during the 
course of the examination? 

Mr. Clark. Yes. 

Mr. Giuffra. Did he indicate to you how he was able to deter- 
mine what the sale price for some of these properties should be? 

Mr. Clark. He said he based it on his own experience. 

Mr. Giuffra. Did he sort of indicate to you that he had a special 
experience with regard to the valuing of properties in the Little 
Rock area? 

Mr. Clark. In terms of valuing properties and in terms of deter- 
mining the feasibility of and appropriateness of development, yes, 
he said it was based upon his special expertise. 

Mr. Giuffra. Did he indicate to you in any way that his special 
expertise was based on principles or practices that are normally 
recognized in the appraisal industry? 

Mr. Clark. No, he did not. 

Mr. Giuffra. Did you attempt to press him to try to find out the 
basis for some of the values that he was giving to various prop- 
erties at Castle Grande? 

Mr. Clark. Let me clarify this a little bit. He was not placing 
values on the properties. These appraisals were — he 

Mr. Giuffra. Did you have a sense that Mr. Betts and Mr. 
McDougal worked very closely together? 

The Chairman. Wait a second, let him answer the question. 

Mr. Clark. He was not placing the values on the properties, all 
right, the appraisal certificates were, Betts & Palmer, is my recol- 
lection. Those appraisals, in fact, justified — that is a bad word 

The Chairman. They used the appraisals to attempt to justify in- 
flated values? 

Mr. Clark. Yes, thank you. 
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I am not sure what you are referring to. What Mr. McDougal did 
was to determine the cost allocations often, in determining the cost 
of sale for these parcels, so that, as I think I discussed in earlier 
testimony, those cost allocations were very low, producing a very 
large profit. 

Mr. GlUFFRA. OK, let’s turn to chart number 9, which is the Ful- 
bright transaction. This would be an acquisition in January 1986 
of 486 acres by former Senator Fulbright. What do you recall about 
this particular transaction, if anything? 

Mr. Clark. I recall that it seemed a little bit more problematic. 
In the first case, it was, to some extent, different from the others. 
The amount of equity was relatively small, and as I recall, it came 
in the form of notes that Fulbright essentially endorsed over to the 
institution. 

The amount of profit recognized on this transaction, as I recall, 
was relatively small. I would have to check, but I believe that the 
amount of indicated loss, classification loss, that the exam found on 
the Fulbright loan was small, if there was any at all. So, as I say, 
and as I think I phrased it in the exam report, Fulbright may or 
may not have been acting as a straw. 

Mr. Giuffra. Now, in connection with this acquisition, you also 
have another commission being paid to Susan McDougal; in this 
case for 10 percent, $77,600 and this is just another example of the 
insiders basically feathering their own nests using the money 
earned in these transactions; correct? 

Mr. Clark. My recollection is, as in all of the other cases, Mrs. 
McDougal didn’t perform services that would warrant payment of 
$77,000. 

Mr. Giuffra. Let’s put chart number 2 back up on the screen. 
We have gone through six of these transactions. These were trans- 
actions involving sales of a total of $3,187,000. Am I correct that, 
in your view, it appeared that each one of these transactions was 
a straw man transaction? 

Mr. Clark. With the exception of Fulbright, yes. As I said, the 
Fulbright transaction was more problematic. I wasn’t certain about 
that one. 

Mr. Giuffra. At least with regard to the other five, because of 
the fact that they were straw man transactions, they allowed Madi- 
son Guaranty to violate the provision in Arkansas law limiting the 
amount of money that Madison could invest in Madison Financial, 
the so-called Direct Investment Rule; isn’t that right? 

Mr. Clark. They disguised the violation, yes. 

Mr. GlUFFRA. This was a way to circumvent this important regu- 
latory requirement which was intended to minimize the risk being 
borne by Madison Guaranty? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. And you would agree that from the beginning, 
meaning the acquisition of the IDC property by Mr. Ward, that 
that was just another straw man transaction intended to evade the 
Direct Investment Rule, using Mr. Ward to purchase part of the 
property? 

Mr. Clark. That’s correct. 

Mr. Giuffra. If we could put up chart number 1 for a second. 
I don’t believe you have ever been asked this, at least in a Congres- 
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sional hearing. With regard to the actual $1.15 million nonrecourse 
loan from Madison to Mr. Ward, did Madison receive any loan fee 
income on this loan? 

Mr. Clark. I don't believe so, but I am not sure based upon my 
recollection. 

Mr. Giuffra. What is loan fee income? 

Mr. Clark. Many times borrowers are charged points, up front 
fees, in order to — when they are granted a loan, it is part of the 
compensation to the lender, just like interest. 

Mr. Giuffra. Now, to the best of your recollection, were the 
terms of this $1.15 million nonrecourse loan from Madison to Mr. 
Ward unusual in that the loan was only for 1 year with one semi- 
annual interest payment required? 

Mr. Clark. It was unusual for thrift institutions in general. It 
was not unusual for Madison Guaranty. 

Mr. Giuffra. In this particular case, the land was actually sold 
before any initial interest payment was due on the note; isn’t that 
correct? Do you recall that? 

Mr. Clark. It may have been that that is correct. It also may 
have been that an interest payment was due and waived. I’m not 
sure. That also frequently happened. 

Mr. Giuffra. Just to look at the dates, the transaction occurred 
on October 4, and yet land is being sold starting almost imme- 
diately thereafter, in November, which would have been before in- 
terest would have been due on the loan. 

Mr. Clark. Now that you mention it, I think that’s right. 

Mr. Giuffra. That’s further evidence of a straw man transaction 
involving Mr. Ward? 

Mr. Clark. That is correct. And frankly, on many of the loans 
that involved straws at Madison Guaranty, the straws did not pay 
interest, or it was funded by Madison Guaranty. 

Mr. Giuffra. Normally 

The Chairman. Counselor, the light’s been on, let’s give it to the 
other side, suspend your questioning at this point, all right. Be- 
cause you are going to attempt then to rush it and the other side 
is going to want their opportunity. 

Senator Sarbanes. How much more time do you expect to take, 
Mr. Chairman? 

Mr. Giuffra. About 20 minutes or so. 

Senator Sarbanes. Why don’t we go to Mr. Cole. 

Mr. Cole. Now, I would like to shift the focus to the Campobello 
project, if I could. 

Ms. Pulcer, am I correct in understanding you did not work on 
that particular transaction? 

Ms. PULCER. On Campobello? 

Mr. Cole. Yes. 

Ms. Pulcer. That’s correct. 

Mr. Cole. So, Mr. Clark, I will direct my questions to you. Per- 
haps it would make it easier for you if I gave you a copy of your 
1986 report of examination. If you don’t have that down there, I 
will have someone bring you a copy. 

Mr. Clark. I think I may have it. 

Mr. COLE. I have a copy that’s marked Campobello, page 

Mr. Clark. Now, let me make — I have it. 
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Mr. Cole. If you could turn to page 8.4, correct me if I am 
wrong, sir, but I believe that is the portion of the report that de- 
scribes the Campobello project? 

Mr. Clark. That’s correct. 

Mr. COLE. If you need to take a moment to review it, please do 
so, but could you describe briefly the Campobello project and the 
investment in that project by Madison Financial? 

Mr. Clark. The Campobello project was a land development. It 
involved the purchase of a substantial portion of Campobello Is- 
land, New Brunswick. It was a land development in the same way 
that the others were. Lots were being developed, it was the intent 
to sell them. I did not feel, as with many of the other projects, that 
the development was feasible. And, as with many of the other 
projects, funds were being siphoned off to insiders. 

Mr. Cole. Can you tell us, in relative terms, the size of the Cam- 
pobello project in comparison to the Castle Grande project that we 
have been discussing here today? And I believe the Castle Grande 
project is described at page 8.2 of your report, a few pages previous 
to the page I pointed you to on Campobello. 

Mr. Clark. At this point in time — the end of April, 1986 — the 
total investment in Castle Grande is about the same as that in 
Campobello. The classification of assets is different. In Castle 
Grande’s case, there is a split, $1.8 million or $1.9 million approxi- 
mately, is substandard and $1.8 million approximately is classified 
as loss. For Campobello, the entire amount, $3.7 million, is classi- 
fied as doubtful. 

Mr. Cole. So am I correct in understanding, sir, that at that 
time, the exposure on Campobello was greater than the exposure 
on the Castle Grande property exposure, total exposure to the insti- 
tution? 

Mr. Clark. The exposure that we could determine to be lost was 
greater. 

Let me explain a little bit about classifications. The substandard 
classification indicates a greater degree of risk, but no loss is im- 
mediately apparent. The doubtful classification indicates that there 
is a distinct possibility of loss, but that the exact amount of the loss 
can’t be determined. Of course, the loss classification indicates that 
there is a present and determinable amount of loss. 

So we could determine, on Castle Grande, at the time of the ex- 
amination, there was approximately a $1.8 million of loss with the 
rest being a higher risk, substandard. For Campobello, we could 
not make a final determination of loss simply because of lack of in- 
formation, as I recall, and so we classified the entire amount as 
doubtful. 

Mr. COLE. So you had, in layman’s terms, you had some concerns 
about the entire project? 

Mr. Clark. Yes. 

Mr. COLE. Did you visit that project, Mr. Clark? 

Mr. Clark. Campobello? 

Mr. Cole. Yes. 

Mr. Clark. Yes. 

Mr. Cole. What did you find when you visited it? What were 
your observations? 
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Mr. Clark. Campobello Island is scenic, a lot of the coastal areas 
are very beautiful. The land is rocky which meant that you couldn’t 
use septic tanks because it simply is not feasible, which of course 
would increase the cost of development. We found that the Campo- 
bello Island is in the Bay of Fundy. The Bay of Fundy has one of 
the highest tides in the world, so that many of the seafront lots 
which were bordered on water at least on an inlet of the sea, at 
high tide, were a half mile to a mile from the water at low tide. 

All of these things, make this development just to one extent or 
another less attractive to buyers or would increase development 
costs. For that reason and for the fact that no effective feasibility 
study was in hand at the time, we felt that the project may very 
well not have been feasible. 

Mr. COLE. If I could direct your attention to the middle para- 
graph of the page of your examination report that discusses the 
Campobello investment, the first sentence, “Madison Financial has 
always provided most of the capital to Campobello,” and then you 
go on to describe the then-current structure of the investment. 

And the fourth sentence, “This relationship has now been re- 
structured leaving Madison Financial as the general partner with 
a 75 percent interest, and Sheffield Nelson and Jerry Jones as lim- 
ited partners with interests of 12.5 percent each.” Do you see that 
portion? 

Mr. Clark. Yes, I do. 

Mr. Cole. I think you’ve already testified as to your knowledge 
of who Mr. Nelson and Mr. Jones were, and are, so I won’t re-cover 
that, but the point that I am interested in, and you may or may 
not be able to provide any testimony on this, is the ultimate dis- 
position of the Campobello investments by Nelson and Jones. Do 
you know what happened with regard to their investment in Cam- 
pobello? And obviously it occurred after your examination 

Mr. Clark. No, I don’t recall. 

Mr. Cole. So you don’t recall that they were bought — that their 
initial investments of $225,000 each were bought out in 1988 for 
$362,000 each, giving them each a profit of about $137,500? 

Mr. Clark. No, I don’t recall knowing that. 

Mr. Cole. Based on your experience as an examiner, in 1988, 
Madison would have been operating under the Cease and Desist 
Order that was put in place following your examination; correct? 

Mr. Clark. If it had not been released, yes, that would be cor- 
rect. I don’t know that it ever was 

Mr. COLE. I understand. What I am getting at, would it have 
been unusual in terms of regulation of financially-troubled savings 
and loans generally for investors in a project that was as troubled 
as you found Campobello to be in 1986 to be bought out using Fed- 
erally-insured funds at not only a recovery of their investment but 
also a return of capital, or profit? 

Mr. Clark. I would have to question that transaction, yes. 

Mr. Cole. But you don’t have any testimony that you can pro- 
vide for the Committee on that transaction, the buyout, the subse- 
quent buyout? 

Mr. Clark. No, I am not familiar with that transaction. 

Mr. COLE. We will save that for another day, then. 

Thank you, sir. 
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The Chairman. Mr. Giuffra. 

Mr. Giuffra. Just going back to the question about terms of a 
development loan, normally, am I correct that a loan would be 
based on a development plan, the terms of the loan? 

Mr. Clark. Yes, in part, a development plan would indicate to 
a lender when repayment could be expected and how to structure 
the loan, and also a development plan would indicate the cost of 
development which would tell the lender the amount of the loan 
that was needed. 

Mr. Giuffra. And there was no meaningful development plan 
that you saw in the files of Madison Guaranty with regard to any 
of the projects related to Castle Grande? 

Mr. Clark. There were a number of documents labeled as devel- 
opment plans, but they did — were not effective in doing that. 

Mr. Giuffra. Now, am I correct that Madison — this is a more 
general question — regularly rolled over loans that were not current 
as to interest and principal? 

Mr. CLARK. Yes, that’s correct. 

Mr. Giuffra. That was done to disguise the problems with those 
loans? 

Mr. Clark. Yes, at least it was done to disguise the fact that per- 
haps the borrowers could not afford to pay the interest out of their 
own funds. 

Mr. Giuffra. That was done with regard to some of these Castle 
Grande loans, the rolling over of the loans? 

Mr. Clark. That may be true, but I don’t recall specifically. It 
very well may have happened. 

Mr. Giuffra. During your exam, you found that Madison insid- 
ers accrued a number of benefits, amongst them being the ability 
to finance real estate projects that were fully funded by the bank, 
by the S&L; correct? 

Mr. Clark. Yes. 

Mr. Giuffra. And in some instances, to receive real estate com- 
missions that they were not entitled to; right? 

Mr. Clark. Or at least that they did not truly earn, yes. 

Mr. Giuffra. Or receiving a real estate commission on a project 
where you are the buyer is obviously a commission that you didn’t 
earn? 

Mr. Clark. Correct. 

Mr. Giuffra. Did you also find that one of the benefits afforded 
to Madison insiders was the ability to write checks on insufficient 
funds? 

Mr. Clark. Yes, that occurred. 

Mr. Giuffra. What did you find with regard to the ability of 
Madison insiders to write checks on insufficient funds? 

Mr. Clark. They could do so and the checks would be force paid; 
that is, they would be paid despite the fact that they overdrew the 
account. And at various times several of the insiders’ accounts were 
overdrawn by substantial amounts. 

Mr. Giuffra. Earlier you testified that you believed that there 
were indications that Madison management was actively trying to 
obstruct your examination. Do you recall that testimony? 

Mr. Clark. Yes, I do. 
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Mr. GlUFFRA. Do you recall any instances in which Madison 
management was attempting to obstruct your examination with re- 
gard to Castle Grande? 

Mr. Clark. There was a problem with obtaining checks and dis- 
bursement documents from an outside title company with regard to 
the initial purchase from IDC. I believe there were problems in ob- 
taining loan files right along. 

Mr. GlUFFRA. These would be Castle Grande loan files? 

Mr. CLARK. I am speaking of Castle Grande. 

Mr. GlUFFRA. What were the condition of the Castle Grande loan 
files, as far as you can recall? 

Mr. Clark. They were a mess. 

Mr. GlUFFRA. What sorts of documents were missing from those 
loan filings that normally should have been contained in loan 
projects for projects such as Castle Grande? 

Mr. Clark. Many and sundry, particularly important was the 
loan settlement statement which would, of course, tell where the 
loan funds went. We’ve talked about the inadequacies 

Mr. GlUFFRA. The fact that there was no settlement statement 
was a way for the insiders to divert loan proceeds into their per- 
sonal accounts; isn’t that right? It was a way of concealing the di- 
version of loan proceeds? 

Mr. Clark. It was a way of concealing the diversion. Normally 
on a settlement statement, all checks issued are detailed one by 
one. At Madison Guaranty, either the settlement statements were 
all — in most transactions, the settlement statements were either 
missing entirely or else just had one large, lump sum disbursement 
for the entire loan amount without detailing the checks issued. 

Mr. GlUFFRA. And that was something, for example, that was 
true on the Jim Guy Tucker loan that we had up awhile ago with 
the $260,000 that the Chairman was commenting upon? 

Mr. Clark. To the best of my recollection, I think that was true 
of the Tucker loan. 

The Chairman. Did you ever see anything like that before? 

Mr. Clark. Perhaps in one or two minor cases, in which case, we 
criticized it severely. In fact, this particular point, the presence of 
a completed settlement statement was required by regulation. 

The Chairman. Let me ask you, did you ever see a situation 
where somebody got a loan, a nonrecourse loan, which means that 
they can’t be sued if they don’t pay; right? That’s unusual in itself, 
isn’t it? 

Mr. Clark. I have seen it elsewhere, but it certainly adds to the 
risk of the transaction for the lender. 

The Chairman. Right, but did you ever see one where the prop- 
erty was bought for $125,000, and then a loan was given for 
$260,000? I mean, twice the value of the property that they paid? 
We don’t know what the value is because we have these phony real 
estates appraisals. Have you ever seen anything like that? 

Mr. Clark. Well, in many development loans, the loan for the 
purchase of the raw land and the ultimate development of the 
property are combined, so you would have a loan amount very 
much larger than just the purchase of the raw land. 
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In this case, as I think I testified earlier, when we started look- 
ing at where the other $135,000 went, we could only trace it, trace 
a check to Mr. Tucker. We were told that 

The Chairman. You did trace a check to Mr. Tucker? 

Mr. Clark. Yes, we saw a check go to Mr. Tucker. 

The Chairman. How much was that for? 

Mr. Clark. $135,000. When we asked why they gave him the 
money, we were told it was to clear the land and prepare a devel- 
opment. The land had been cleared, but it didn’t seem to us that 
it would cost that much money to clear 35 acres of land. And the 
development report was, again, wholly inadequate, but it would 
certainly not seem to have cost that much money. 

The Chairman. OK. 

Mr. GlUFFRA. Mr. Clark, let me see if I can quickly sum up your 
testimony with regard to the entire project, that is on the easel 
right there, at least as far as you knew, that was known as Castle 
Grande? 

Mr. Clark. Yes. 

Mr. GlUFFRA. That’s how bank insiders described it to you; is 
that correct? 

Mr. Clark. For the most part, yes. 

Mr. GlUFFRA. When you discussed it with other bank regulators, 
the whole project was known as Castle Grande? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. Ms. Pulcer, would you agree when you discussed 
this particular project with bank insiders, it was known as Castle 
Grande, the whole project, the north portion and the south portion? 

Ms. Pulcer. I believe so, yes. 

Mr. GlUFFRA. When you discussed this particular loan with other 
bank regulators, it was known as Castle Grande, both the north 
and the south portion of this project? 

Ms. Pulcer. Yes, we referred to it as Castle Grande. 

Mr. GlUFFRA. If we could put up chart number 3, very quickly. 

With regard to at least these six loans, you will agree that five 
of the six would be straw purchaser transactions; is that correct, 
all except 

Mr. Clark. Yes, all except for Mr. Fulbright’s loans. 

Mr. GlUFFRA. All involved sales to insiders; correct? 

Mr. Clark. Yes. 

Mr. GlUFFRA. All involved financing by Madison; correct? 

Mr. Clark. Correct. 

Mr. GlUFFRA. Typically nonrecourse loans? 

Mr. Clark. Typically. 

Mr. GlUFFRA. And typically you have large commissions going to 
insiders, and in particular to Susan McDougal? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. These commissions were not earned commissions; 
these were commissions that were a means to send money to bank 
insiders? 

Mr. Clark. That’s correct. 

Senator Sarbanes. Mr. Clark, are you encompassing Senator 
Fulbright within each of those answers? 

Mr. CLARK. I’m sorry. My understanding was that these 
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The Chairman. With the exception of Senator Fulbright, he said 
that transaction he would not make a comment on, he was not in 
the position. And all of the transactions that he's testified to en- 
compass five out of the six, they do not include Senator Fulbright. 

Senator SARBANES. I think he ought to make that point each 
time because we have a chart sitting up there on the Elmo to 
which you are replying. And the question is all in each instance. 

The Chairman. Why don’t we say with the exception of the 
transaction of Senator Fulbright, that’s in the record. It is noted. 
I think we have commented on it several times. But to make sure 
that there is no misinterpretation, we will set the record straight. 
Again, he makes no judgment with respect to the transaction Sen- 
ator Fulbright was involved in; is that correct? 

Mr. Clark. That is correct. Some of the problems that we were 
enumerating may be true of Senator Fulbright and others may not 
be. But when I was replying, I was thinking definitely of the other 
five. 

Mr. Giuffra. In fact, in the Senator Fulbright transaction, you 
also have a commission being paid to Susan McDougal for $77,000; 
I believe? 

Mr. Clark. That’s correct. 

Mr. GlUFFRA. And then the entire project, you don’t have a fea- 
sibility study at the outset in October 1995; correct? 

Mr. Clark. Correct. 

Mr. Giuffra. Only feasibility studies in November 1986, which 
is the wrong time to have a feasibility study obviously; you would 
agree with that? 

Mr. Clark. Yes, I would. 

Mr. Giuffra. So to sum this up, would you describe these Castle 
Grande transactions as a sham? 

Mr. Clark. The five? 

Mr. Giuffra. Yes. 

Mr. Clark. Yes. 

Mr. Giuffra. Ms. Pulcer, would you describe the five we have 
discussed, excluding Senator Fulbright’s transaction, these five 
transactions, would you describe them as sham transactions? 

Ms. PULCER. I don’t know as I would use that terminology, but 
I would say that we were not able to fully determine the purpose 
of those loans at that time. 

Mr. Giuffra. They were very suspicious transactions; would you 
agree with that? 

Ms. Pulcer. I would agree with that. 

Mr. Giuffra. No further questions. 

The Chairman. I would like to make an observation. The Com- 
mittee, on December 4, 1995, wrote to the Office of Independent 
Counsel, or we actually wrote to him before that. We submitted a 
list of potential witnesses to the Independent Counsel and sought 
his advice, whether his investigation would be hindered or im- 
paired if the Committee examined the following witnesses on De- 
cember 4th. 

The Office of Independent Counsel objected to this Committee’s 
examination in any fashion of the following witnesses: Neal 
Ainsley, who is with the Perry County Bank; Lisa Anspaugh, a 
former employee of Madison; Don Denton, a Vice President of 
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Madison Guaranty; David Hale, Capital Management; Larry Kuca, 
the Madison insider of Campobello; John Latham, President of 
Madison; Dean Paul, who was involved in the actions involving 
Hale, Tucker, Randall, Madison, and McDougal; R. D. Randolph, a 
business partner of Tucker and McDougal; Robert Palmer, a Madi- 
son appraiser; Steven Smith, a business partner of McDougal and 
former aide to Governor Clinton; and Greg Young, a Vice President 
of Madison Guaranty. 

In addition, the Committee, in the quest to obtain information, 
subpoenaed business records of Jim Guy Tucker and also of Mr. 
McDougal. And as a result of their attorney raising objections to 
it and threatening the process of the trial, we withdrew that re- 
quest for enforcement of the subpoena. 

Now, why do I raise this? Because I believe that the charges and 
attacks — some of a very political, partisan nature — have been lev- 
eled unfairly. The Chairman has and will continue to attempt to 
do the business of the Committee in a fair and impartial manner. 
But we are going to be comprehensive, we are going to be thorough. 
We are going to get the facts, that's what our job is. 

The fact that some people may be disturbed because some of the 
facts that are being produced and the testimony, and even testi- 
mony with Mr. Clark, reveals very vividly some of the descriptions 
that have been made with respect to this bank. I said before that 
I learned and I was surprised to learn the extent, and today I 
learned even more of the criminal enterprise of this bank. 

This was a criminal enterprise being operated by Jim McDougal. 
They were nothing less than thieves, he and his wife and others 
engaged with him in this practice. I think it is a very fair and rea- 
sonable question to attempt to ascertain exactly what did Webb 
Hubbell know. This isn't just some stranger, this is President Clin- 
ton's dear friend, his best friend, Associate Attorney General. It 
was his father-in-law that participated in one of the biggest shams 
that cost the American taxpayers millions of dollars, not just once, 
but repeatedly. 

This was at the centerpiece of this Castle Grande property. They 
didn't advertise it on television as IDC or IDC Development. It was 
advertised, it was known, it was promoted as Castle Grande. Now, 
one has to be rather naive to think that Webb Hubbell didn’t un- 
derstand that his father-in-law and the Rose Law Firm, because he 
was a partner of the Rose Law Firm, didn't understand what was 
taking place. And that's what we are getting to. 

We are talking about records that indicate billable time, time in- 
volve in these transactions, records to indicate that indeed partners 
in the law firm were talking to Seth Ward; not once, not twice, not 
occasionally, but more than a dozen times. Billing records to indi- 
cate that partners prepared documents and reviewed contracts 
with respect to this. 

I think it is rather disingenuous, and bring a tax on the work 
of the Committee when indeed, many of these records and much of 
this information has just come forth and just come into the posses- 
sion of the Committee rather recently. 

Now, we are going to pursue this. And I am not going to be dis- 
suaded by the lands of attacks and statements that have come for- 
ward. I want to do it fairly. I want to do it as expeditiously as we 
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possibly can, but remember the constraints that were placed upon 
us when we entered into this. That's the manner in which I intend 
to proceed. No amount of bullying is going to dissuade this Senator 
from going forward in this manner and I will not be diverted. 

That's my statement. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, at the end of September, you 
and I joined in a letter to the Independent Counsel in which we 
said we believed that, ‘The concerns expressed in your letter do not 
outweigh the Senate's strong interest in concluding its investiga- 
tion and public hearings into the matter specified in Senate Resolu- 
tion 120 consistent with section 9 of the Resolution." Which was 
the provision that we complete our work by February 29, 1996. 

First, the fact that the Independent Counsel has raised some ob- 
jections, it seems to me, ought not to dissuade us from pressing for- 
ward, intensifying our hearings, and completing this Arkansas 
phase of the inquiry. 

Second, I simply note that the Independent Counsel’s inquiry 
will, of course, continue. That was what happened in Iran-Contra. 
The Congressional hearings were concluded within 7 months from 
the appointment of the Committee — we are now approaching 9 
months — but the Independent Counsel in that instance continued. 
Of course, the Independent Counsel in this instance would con- 
tinue, as we well know. 

Now, the trial to which reference has been made has been twice 
postponed, once from October to January and again from January 
to March. For all we know, it may be postponed again. We have 
no way of knowing and then we have no idea of how long it will 
last once it begins. 

What all of this does, adjoined together, is simply to prolong this 
inquiry well into the election year. And as I have said, and as we 
said in our report, we believe that doing that will contribute to a 
public perception that the investigation is being conducted for polit- 
ical purposes. It is for that reason that I have strongly urged the 
Chairman to intensify the hearings, to try to give more form to the 
witnesses that are going to be called, to look at other testimony 
that they've given to see whether that can be utilized by the Com- 
mittee, and to press ahead with our work. 

We are about finished, I take it, with this panel. As I indicated 
to the Chairman last week, I thought we should have done another 
panel today. We worked at that pace earlier in our inquiry. And 
the Iran-Contra certainly worked at that pace consistently in the 
summer of 1987 in order to complete its work and not carry it over 
into an election year. In fact, when that Resolution was passed, 
Senator Dole was rather strong about the necessity to do the work 
within the allotted time and not to continue thereafter as we were 
considering the Iran-Contra Resolution. And so I just want to un- 
derscore that again as some of my colleagues have here today. 

What time will we convene in the morning, Mr. Chairman? 

The Chairman. We will convene at 10 tomorrow morning. I wish 
to note that the Committee started this session at 10:30 a.m., did 
not take any breaks whatsoever, and it is now 20 minutes to 3. 

I think that we have proceeded in a very reasonable fashion. I 
might also like to say, again, this is the first time that the issue 
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of Castle Grande has been reviewed with some detail, so that we’d 
have an idea, both the Committee and the American people, as to 
what we are talking about when we talk about sham transactions, 
straw men, manners in which moneys were routed improperly. 

So I think it was a very important hearing and it was right to 
have this panel with us, because Mr. Clark and Ms. Pulcer were 
there, when these things were taking place. 

I want to thank the witnesses for appearing today. I also want 
to say that they came in, and obviously, couldn’t answer all our 
questions. Given the fact that, in many cases, you didn’t have docu- 
mentation to refresh your memories, given that some of the ques- 
tions that were asked by both sides — I would say probably more on 
the Republican side than even my colleagues on the Democratic 
side — you had no way of really knowing some of the answers, but 
you answered to the best of your ability. The Committee thanks 
you for your participation, for your patience, and for your candid 
testimony. 

We stand in adjournment until tomorrow at 10 a.m. 

[Whereupon, at 2:58 p.m., the hearing was adjourned, to recon- 
vene at 10 a.m., on Wednesday, January 31, 1996.] 

[Appendix supplied for the record follows:] 
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SUMMARY 


Jame* McOougal, a major irockholder , with the help of other* effectively 
control* the affairs of t heJji-M-rrUC i bn'”afld “rt-e-^vo 1 1 y-owned subsidiary. Among 
ocher thing*, this c^arfol enabled Mr. McDooga l^o^uae corporate resource* to 
develop large land development*. I t also e-nablcd hiaHo divtrL lu bmnt ial 
amounts of fund^/from the projects to Imrs* l f and och crs, are considered to j ^ 
be in * i d e~r s (relatives of Mr. McOougal. employees, r* I it i v* j\f employee* and 
friends). / 

S lopmencs have been d et e |-m i n ed— Lo_ be of quea c i onab 1 c econoafe worth and 
t losses are aj^Ye'nTT Of p a r t i culTT^csuice r u are the Ca\oobello, 
ek and C^^^^^rwie projects. If recognizecf^^osaes associated with 
ects c ojjTdreriJ^^^re Institution insolvent. 

oat/part, all projects, including the end-loans to p^echaaers ,\ wer e 
)v^ the Institution. Basically this funding was provided by : Vash 
erived from insured savings deposits. Since Mr. MeOougal afcqui red\che 
n in 1982, liabilities grew from 56 million to over 5123 million, 

jrtion of the profits associated with the projects (sales of\oca a\id 
•re taken into income immediately. This accounting treatment 
mprocrer (as such sales were usually fully financed by the Institution a^d 
ndirectly by its subsidiary). Instead, the profits should have been defltrrec. 

[f th/e profits were booked properly, the Institution would be, in fact, 
insol ent . 

profits olso had a direct relationship to savings growth. By inersasidg 
rth with the profits, (he Institution effectively maintained a bise 
•t some of this growth. Tim g r -,r n <11 — Hr. McOougal to mJkc tlie . 

ipment investments and to Jirecc cash payments to himself an </ otner 


In iddit\ion to the improper .lccoimnnp or.. tes, management blatantly d/srega/ded 
num«Voui\r egu I .it ion>, i nc I i hi: I prowih repn I ai ion. It is also apparent /that 
certain provisions r>f the August u , IV*4 Supervisory Agr^ ’inenc we re \/\ gnor ed / 


^rd 6J Directors consented to a Cease and Desist or^tr which bicame 
August- li, )9bo, jnJ ia ahu wo js Exhibit l . ^Thi s order addr^pses 
problems contained in the comments. 

In the Board pf/Oi rec t or 1 s meeting on July 1 7, 1 986, bn — Jotrrr LAinam resigned as 

a Director, ana the Board terminated hia employr.ienc as Chairman of the Board and 
Chief Executive Ufticer. lie wja retained as an advisor to the Board. A Board 
CorrmiCCee, composed of Directors Cullman and Hawkins, is now directing the 
affairs of the Institution. 


Formal investigative powers have been granted in this case under Section 
407 (m) ( 2 ) of the National Housing Act. 
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Description and Comnrnt i 


N<£ Book Classifies! ion 

v J l ug Sub s t d . Qbc f u I . Lo « s 


The Sewer Dis 
repc/ment. ^ince ite 
(Willi am H. 
t n d e p « r\de n c entity. 
nt|it /vi c«ih (low* 
deficits ire (undid 
Pir'i od i c a I l y then 
add i c i one I bonds 


alio doti not 


de a lecond ary aource of 


three cominioneri ere McOoug a i^Hen l ey Croup members 
Herris, and Bruce Wit ion) , the Sewer^D i a t r i c t ii not an 
The Sewer District continues to lUvi substantial 
, both before and after debt service, 'these operating 
b X M ad i e on Cuaran t y loans to the Se w\r District . 
loamf * r * r e paid Whe-o^Mad i s on Cua r a n t y\ pu r c h a a e a 


Latham/and Mr. McDougal stated that Maple Creek ntiially be 
profitable. Director Hawkins even questioned why t nan were 
reviewing the project. However, Mr. Latham admitted easiVility 
atudy/has ever been prepared on Maple Creek. lie also sea continued 
deve/opment was based on the early salea eaperience. , as rioted 
abo/e, the nature of the development has changed (lot aiz 0. and\ the 
current salea experience has been poor. 


Castle Grande 


B ookjoirect Investment 

- Had i son Financial S 988,721 

Mortgage Loans Considered Direct Investments 

Madison Guaranty 


\TuckVr 


No. 3004. 

$ 260,000 

Vi t zl\ugh 


No. 3007 

458.407 

mjc a \ 


No. 3134 

108,000 

Ca'st 1 e\Sewer 

and Water 




No. 3357 

100,000 



No. 3358 

950,000 

Ward \ 


No. 3359 

70,000 



No. 4027 

300,600 

Mast er Dl 

ive 1 c 

>oe r s No . 4113 

424,800 

ital Loan 

D in 

;ct Investments 

S2 ,671 ,807 



Total Direct Investment 


$ 3 , 660, 528 1 , 873.000 


1 . Overv i ew 


The Ca^H^C^nde project involves approximately 1,100 acres of land located 
aoout Te^^^^^^Touth of Little Rock, Arkansas. At the time of purchase, 
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Description mH rowminl i 


No l ||,)U« 

V.ilim 


Lino licit > on 

Sub it d . Obi ful . 1.0 11 


7 . X«nom for Cinii ficjt»i»ilf 

Tha total cutmi investment in Ihii project exceedi'Xl* current economic 
value, in pffl , because of the indited profits end payntKLi to insiders. 
The c I im f i«H investment includes (he direct investment of Madison 
Financial end the commercial loans by Madison Cuerenty to rbJ I y finance 
aelea/of lend to He Doug e l - He n I < y Gro up member* who apparently acted as 
»((*/« . Since Hadtioji — ddTranty hit 'I^pTr^o^J y retained the\riika of 
ownership on thaiajdm, they are alao con* idea ed^3>c^ct investment^ 


are sieruficanr. problem* with the project. Much ol\hi land low 

/nd a w am p v /' and cannot be developed without considerable co*t\ The ' aa\e of 
he land / /or an industrial, commercial, or home aile use u*\he primary 
f both repayment of the loana and return of the investment, 
is no /vidence that there is a viable market for this land in any\of th^ae 
met / The land ha* been on (he market as industrial sites for e'en yeaV* 
without significant sales. Host of the sales volume that has occurred do : / 
date has been to insiders acting aa straw buyers. The sales of horn* ait L 

hsvjf been the best, most easily developed Iota. Many of these sales tpvol 
preferential financing by Hadison Guaranty. Some of iheac loans 
borrowers with such poor credit that they might not obtain finalicin 
elsewhere. Host of the home devulopmenl near Little Rock has not occur rs 
aoiith of town where Castle Grand* is located. The loss c 1 a s * i f ic a t i >n 
baled on a survey of current market data made by the Apptaisal Specialist. 

Repprti and other documentation af cost*, value, and feasibility are 
completely inadequate that no reliance can be placed in them. The Appraisal 
Specialist reviewed a representative sample of the appraisals made /on the 
\enti\re pro iect and in underwriting Madison Cuaranty loans. He fo^nd that 
Vheyviid not conforct to the guidelines of C HLBE Memorandum Q -4lb,/and did 
n^l ryn conform to any acceptable appraisal process. 

TheTe discs not appear to he a reliable secondary source at repayment of/ the 
loane return of the investment. The borrowers on t he \jC\ a ss i f ied loans 

are Hk Doum l -lien 1 c v Group members who acted as straws imHiive little or\ no 
cash ro u 1 1 \ in the project. Most of the boirouv^i have little apparent 
f i nine i al wnVt h independent of Ma.lisnn Guaranty. [Thus, these hot t owers m ay 
not have «Ht lyr the ability nr inc I nut ion in pay k he— +x>3Trr _ t hems e Ives/! 


The land and improvements which secure three of the loans, do generate 
revenue from out i i Jo snnicc*. However-, the lease payments from an 
industrial building no iiinillictcnt in cover l lie debt service on the loan 
ro Filth ugh. 'list k> Sewer -»n.l Water receives fees from users of the Castle 
Crande system which could provide debt service on its two loan*. However, 
Che fees attaching new customers to the system are to be paid by Madison 
Financial which is not an outside inurce of income. Both the hook-on fees 
and the continuing user fees are dependent on land sales in the development, 
and the sewer system will operate with a negative cash flou for thef 
reseeable future. \\ 

ir\. Latham stated that management believed Castle Crande would be\ pto f i t ab 1 e 
eked upon their eaperience at Maple Creek and upon Ca s t 1 el Grande's 
subsequent sales history. However, as discussed elsewhere, napl^ Creek 
tale's activity is vti« sluggish, and theie is reason to doubt U^t the\sales 
; - Ca«'cTe“ Cr ahde~lMd lc at e“ a"'7l"ahle market*. \ 


Book 


Hi tec t An Ytauneni 


Invt ilitfent - Madison Financial $2, 107,70* 
Acco mil Receivable - Midi ion 
F i nnc i a 1 

Loan -1 Madisor Cnarantv 


Over lijafts * Madison Cuaranty 
Total Direct Investment 


9.000 
l . 106,59* 
5 510,327 


S3, 733, 578 


S3, 7 33 , 5 7 8 
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212 

1 discussion ac the Little Rock office of Mr. McCougal ' s ties, 

2 specifically by name, Mr. McCougal' s lies with prominent 

3 elected officials in Arkansas? 

4 *Mr. Clark. Yes. : was informed by Mr. Parr chat 

5 James McCougal was a friend of then -Governor Clinton's, and 
5 I believe chat they may have been business partners. 

•Mrs . Rcukema. Sc you recall that Mr. Parr not only 
3 mentioned the friendship, but that there were not only 

9 social acquaintances , but business relationships between the 

10 two? 

11 *Mr. Clark. Business and that they were both 

12 involved- - there were political connections as well. 

13 I believe he may have mentioned--! believe he mentioned 

14 it at that time that there may have been business 

15 connections, but I am net absolutely positive cf that. 

15 *Mrs . Rcukema. Primarily, at that point, you were very 

17 clear, however, concerning the political connections? 

13 •Mr . Clark. Yes. 

19 *Mrs . Rcukema. In conducting your examination of 

20 Madison Guaranty, did you come across any references to the 

21 Clintons in the specific records that you were reviewing? 

22 *Mr . Clark. Yes. Infrequently, I came across notes, 

23 thank you notes, similar sorts of correspondence involving 

24 social occasions. 

25 *Mrs . Roukema . But not, to your knowledge, any 
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287 

1 leans and assets and interest cost of cepcs::s--chat spread 

2 did noc caver las operating expenses. 

3 So Madison Guaranty could noc make money through normal 

4 means. The only way Madison Guaranty was making money was 

5 through these fictitious profits we spoke of earlier. 

5 *Mr . Nev. Based on your- -Mr. Chairman, my time has 

7 expired. 

9 *The Chairman. Yes, it is. Mr. Sanders. 

9 *Mr. Sanders . Mr. Clark, if I might. Earlier today we 

10 received a document chat veu compiled which listed then 

11 Governor Clinton as a "tentative insider' ' at Madison 

12 Guaranty. As veur investigation continued, what did you 

13 discover about Mr. Clinton's role in Madison's financial 

14 troubles? 


15 

♦Mr 

. Clark . We 

didn't find 

any financial transact: 

15 

with Mr. 

Clinton. 



17 

♦Mr 

. Sanders . 

So you found 

nothing whatsoever. 

19 

♦Mr 

. Clark . We 

found no tr 

ar.saccions involving Mr 

19 

Clinton 

financially . 

We did not 

find funds going to Mr 

20 

Clinton . 




2 1 

♦Mr 

. Sanders . 

What did you 

mean by "tentative 


22 insider?'' 

23 *Mr. Clark. As I said, the process was to provide-- 

24 intended to provide a list of names to the assisting 

25 examiner so that when they would review transactions, if one 
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|T0: File 

FROM: John Mitchell 

$ATE: April 3, 1985 

PBJECT: Madison Guaranty S&LA ("Madison") 

Little Rock, Arkansas 
FHLBB No. 7601 




request of Madison's management, a meeting was held/coday at/ 1:00 p.a. 
^Pueblo Room, FHLB of Dallas. Attending were: Jptm Latham, GEO; Greg 

C^FO; Sarah Worsham-Hswkins , Sr. V.P.; Jim Smltfi\ Supervisory Agent; 
(jell, Supervisory Analyst; Anna MullicaffTSupervisory Analyst^ and 
^Supervisory Analyst. The purpose oc the meeting was for Ma dison's 
management' to become acquainted with regulatory personnel and to discuss the 
business plan previously submitted by Madison. 


estimated net worth requirement at March 31 would be \ 
million, \pd net worth would be about $300,000 short of meeting\that 


The SA indicated general satisfaction with Madison's business plan as well as 
corrections and Improvements following the last examination report except that 
the rapid growth hea not bean accompanied by proriTrelpnate increases in Net 
Worth. Madison's business plan reflects projecti<ltotmt^a^sets at December 
31Y1985 of $100 million which would be 108 percent'Ounual growth over the 
fiscal year. Projected net worth is $1.5 million whichN^s onlKl.5 percent of 
totalNqssecs and insufficient to meet the minimum net worth requirement . The 
institution has grown at an annualized rate of 192 percent chrougn\the first 
two ntanthVof 1985. The SA advised that, without adequate n^t uortlt, the 
growth you Id have to be curtailed. Ms. Hawklna stated that, i^»der t^e 
regulation, th 

$1.12 million, ™ „ 

requirement .\The\Association plane to issue $600,000 of preferred stofck for 
which a buyer is awhiting Issuance, and a second issue of an urjknown amount 
will follow shortly thereafter. The business plan projects total assetjs at 
$148 million at DepembeVOl, 1987, and management professes concern for its 
net vorth posicion Apd an\ntent to meet all regulatory requirements. 

A discussion was had r^qrdlngNi^d Ison's service corporatipn development 
projects, with which we haye a rehs^nable comfort leveK/The service/ 
corpc ration, Madison Financ^ql Corpot^d^rw is runj>y^dlm McDougal, yno owns 
84 percent of Madison. Development has involved “purchase of relatively cheap 
raw land and development into lot^s or tracts (1-5 acre) suitable fpr building. 
Madison has financed Jot sales, bu^has not become involved in apy commercial 
construction loans incident to any developments. The projects^dre : 

,e Creek - A highly successful resifonfria l d evel-Opment just southeast 
.ittle Rock. Initial phases are sold out, with later phases over 70 
sold. 

(2) Cold Mine Springs - A development in rural north central Arkansas. 

Within the last two weeks, chis project is almost sold out; what has not 
been sold will be sold to a limited partnership. 
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Memo £ o File 
April 4, 1985 
Pagfe 2 


Green Tree Farms and Fair Oaks - two projects of 50-55 traces 
acres each in Camden, Arkansas. Green Tree Farms is complete 
Fair Oaks is over 70 percent sold in 4 months. 



sc Id , and 


Campobello Island - A residential tract development in Nova Scotib. 

Sales have at least equalled Madiaon'a investment in this prpjeco. 
Madison has only a one-fourth Interest in this project by virtue/of its 
one-half interest in a joint venture comprised of two limitred / 
partnerships. After the return of investment, some 3400 acres remain 
which can be developed. Madison is not obligated to be ^ lender or 
participant in further development, though it may choope to later 
participate. One acre tracts have been developed for summer homes, with 
Ians by the joint venturers to later build a hot^£, marina, etc. 

The^A advised that Madison's growth, investmenr"'strategy and net worth 
compliances^ would be monitored closely. Though jthe instit ution wap pmtArmhl* 
($104,OBlQ/ in 1984 and shows a $128,400 profit'for the first 2 months of 
fiscal year 1985, the SA advised chat growth would have co be accompanied by 
adequate capital. 
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SCOPE AND FOCUS OF THE INVESTIGATION. 


I 


On February 4, 1994, the Resolution Trust Corporation ("RTC") issued 
-Old er of Investigation in the mattenpf Madison Guaranty Savings ^inH Loan, 
McCrory, Arkansas ("Madison Guaranty"). The Order of Investigation stated 
(among other things) that the investigation would seek to determine whether 


. former o fficers , dire c tors a nd ot hers who prnvirlpri servipps j n nr 
otherwise dealt with, Madison Guaranty ... its successors or 
affiliates, may be liable asia result of any actions, or failures to 


act, in connection with or which 
successors or affiliates 


The Order was issued consistent 
the RTC Completion Act of 1 993 


may have affected Madison, its 


with 12 U.S.C. § 1441a(b)(14), as modified by 
Public Law 103-204. That statute extended 
the limitations period applicable tb RTC claims arising from fraud, intentional 
misconduct resulting in unjust enrichment and intentions* i g 

in substantial losses to the institution. / i 


~ The f oc us of the in v estigation was-shaped-b y sev e ra l fa ctorsr^First, a 
number of the officers, directors and other people involved with Madison 
Guaranty and related entities had been released from liability or discharged! in 
bankruptcy, or had only minimal assets to satisfy any judgment that the RTC 
Rig h t o bt a i n against them . Se c o n d, the t o sse s asso ci a ted w it h -a-nugiber of the 
real estate loans and projects were, standing alone, too small to makeit likely 
that litigation could be cost-effective. Third, it became apparent that funds had 
been transferred among individuals and entities associated with Madison lJ 
Guaranty or with Madison Guaranty's principal owners, Jim and Susan 
McOougal, in ways that could not readil> be justified or explained. 


In light of these factors, (1' *he investigation of reat^stareSpans and 
projects focused primarily on the two transactions presenting^ strongest 
combination of facts and possible sources of recovery (Castle G>ande and 
1 308 N Main s £*treet, Little Rock); (2) the investigation of other real estate loWis 
and | projects looked for patterns and practices of misconduct that might make it 
costj-effectivVancNot unduly complex to add these transactions to any litigation 
that j might be broughlhbased on Castle Grande and 1308 Main Street; and | 

(3) the investigatiofKof Whitewater included an effort, using forensic 
accountants, to trace 'funds Iteck to Madison Guaranty and, in sa doing, to look 
for patterns and practices s a(^iscbf^^ the funds transfers^among 
individuals and entities associated with^!adisocL.Guaranty"or with Jim and/ 
Susan McOougal. 


In February 1994, the RTC retained Pillsbu ry Madiso n^Sutro LLP 
’'S^PM&SC) as outside counsel to assist ir. the investigation. Thereafter, the RTC 
retaTned^jordan & Keys as outsiae counsel to assist in the investigation and 
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Tucker Alan Inc. as forensic accountants to provide financial and economic', 
analysis support. / 1 


II. 


EXTENT OF INVESTIGATION TO DATE. 


Pursuant to the Order of Investigation, over 350 boxes of documents! 
fro m the following sources have b een rnilpctprl and pxaminpri- 

! | ~\ I 

Records of Madison Guaranty and Madison Financial 

Records of the Office of Thrift Supervision ^ j 

Records of the Federal Home Loan Bank Board 
Reports of Borod & Huggins and Gerrish & McCreary 
Aetna Life & Casualty Company 
Arkansas Securities Department 
Citizens Bank of Jonesboro 

William Jefferson Clinton and Hillary Rodham Clinton/ j 
First Commercial Bank / ! 

First National Bank of Wynne (fka Bank of Cherry Valley) 
-Ftfst-Ozafks-N atio raFBank^ka^tizens-BanlcxjrFiip pin) 

J. W. Fulbright 
Madison Bank and Trust 
McCartney, Manning, McDonald & Guinn, Inc. 

-James-Br-McBoagal 

Meadors & Adams 
Mitchell, Williams, Selig & Tucker 
Rose Law Firm 
Searcy County Bank 
Secunty Bank of Paragould 
Stephens Security Bank 
Stogniew & Associates 
Virginia Surety Co., Inc. 

Worthen Bank 
Betsy Wright, Wexler Group 

In additiorv Jordan & Keys obtained other documents from additional 
witnesses. \ v 

Beyond the sources ofdocuments listed above, the following individuals 
have produced document^eitherlDvkyoluntary production or by^subpoena: 




1 . 

Lisa Aunspaiigh 

2. 

George Betts ^ 

3. 

Jim Clark 

4. 

Steohen Cuffman 

5. 

Harry Don Denton 
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6 . 

7. 

8. 


Mary Freeman 
Sarah Hawkins 
Larry Kuca 
-She ffi el d N elsofi- 


n 


10. Dean Paul 

11. George N. Plastiras 

12. R. D. Randolph 

-43t S ti e-St rayh o m 


A number of other witnesses have responded that they either retained no 
documents pertinent to the investigation or had previously turned over theirl 
documents to the Office of the Independent Counsel without retaining copies. 

In March 1 994, the RTC moved! for production of documents in the 
hands of the Independent Counsel. The motion requested Madison Guaranty 
documents and the Ouapaw Title Company records formerly in the possession 
of the RTC that had passed to Central] Bank & Trust, which purchased much of 
Madison Guaranty. That motion was granted and an agreed order was entered 
pnMay 25, 1994. A similar motion was filed on October 4, 1994, seeing i 
documents wmcn nad been turned over to Independent uounsei byvanous! 
witnesses. On November 2, 1994, an order was entered allowing the RTC jto 
obtain those documents. 


me hiu has issued administrative subpoenas for documenTs-or a 
combination of documents and testimony as follows: \ i 


U 



Aetna Life & Casualty Company 
George Betts 
R. J. Brown 

Citizens Bank of Jonesboro 
William Jefferson Clinton md Hillary Rodhai 
- Bonnie Crocheron 
v Stephen Cuffman 

\Harry Don Denton 
First Commercial Bank 

X First N National Bank of Wynne (fka Bank of Cherry Valley) 
FirstsOzaTks National Bank (fka Citizens Bank of Flippin) 
Mary Freeman^ / 

J. W. Fulbright 
Eugene Pat Harris 
Sarah Hawkins 
John Latham 
Madison Bank & Trust 

McCartney, Manning, McDonald & Guinnjnc^ 

Mitchell. Williams, Selig & Tucker 
O Jim McDougal 


\ ! 
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Susan McDouga! 

Meadors & Adams 
Sheffield Nelson 

Dean Paul 

Charles Peacock 
Peoples Bank & Trust 
George N. Plastiras 

Puiaski-3aok , 

R. D. Randolph 
Rose Law Firm 
Savers Savings | 

Security Bank of Paragould 
Stephens Security Bank 
Jim Guy Tucker j ! 

Union National Bank 
Virginia Surety 
Worthen Bank & Trust j 
Betsy Wright j j 

I 

tnradditionrdocuments were obtained fronrothersourcesr 


/ 




RTC criminal referrals 

Documents from other sources assembled by PM&S 


Records of Ingersoll & Bloch 
Records of litigation between Madison Guaranty and Bill Henley 
Records of Meux v. Earth Movers 1 — 1 

Records of Newgent , et ai. v Great Southern Land Co. et al. 
Records of United States v. James B. McDougal 


Forty-five depositions and interviews of individuals 
witnesses are: 


Lisa Aunspaugh 
Babette Baka 
George Betts 
Karen Bruton 
Gary Bunch 
Paul Castleberi 
Andrew Clai 
Jim Clark 
Bonnie Crocheron 
Betty Crum 
Steve Cuffman 
Harry Don Denton 
Vernon Dutton 


conducted. 
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Jack Files 
Davis Fitzhugh 
Mary Freeman 
Marshall Grant 


Eugene Pat Harris 
Sarah Hawkins 
Pat Heritage 
Webster, Hubbell 


Charles James 
Robert Keller 
Paul Kerr 
Larry Kuca 
James McDougal j 
Susan McDougal j 
Lisa McEntire 
Steve Paar 
Dean Paul 
Robert Palmer 
George N. Plastirasi 
-ysa-Ragkn- 



I ■ 


\ I 


R. D. Randolph 
John Selig 
Barbara Spears 
lame s 8 . — B reefe^Speed-W- 
Sue Strayhom 
Tom Tanner 
R. David Thomas, Jr. 

Thomas P. Thrash 
Tommy Trantham 
Chris Wade 
Seth Ward 
Bob Wilson 
Greg Young 

Of these'Nvitnesses, the McDougals declined to answer questions, invoking the 
Fifth Amendment vWade consented to an initial interview but refused a second 
interview, invoking theJRfth Amendment. / ' 

| \ \ / j 

I Interrogatorieswere served on William J. and Hillary R. Clinton and 

Christopher Wade. The^tintons^answered the interrogatorie^propounded Jo 
them. Wade has not answered his ii^rrogalori!^_JnitiaiY^ indicated through 
counsel that he would submit to an interview. Later, after he became / 

Ltnrough 




dissatisfied with his plea arrangements and sentencing, he indicated^ 
counsel that he would invoke the Fifth Amendment. 

\ 
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As a result of this investigation, several reports were prepared detailing 
findings. These reports are: 


Development Company, Inc., A Preliminary Report to 
the Resolution Trust Corporation (Apr. 24, 1995). 



- Madison Guaranty Sa vings~& L oan -and Whi tew at er—. 
Development Company, Inc., A Supplemental Report 
to the Resolution Tfust Corporation (Dec. 13, 1995). 

A Report on Certain Real Estate Loans and 
Investments Made by Madison Guaranty Savings & 
Loan and Related Entities (Dec. 19, 1995). 


! 


j 

t 

I 



A Report on the Representation of Madison 
Guaranty Savings & Loan by the Rose Law Firm 
(Dec. 28, 1995). i j 

I ! 

~ArReport~on~the Rose L aw-pirm l s~Condoct~of 

Accounting Malpractice Litigation Pertaining to 
Madison Guaranty Savings & Loan (Dec. 28, 1995). 


/ 

I 


^ — In addltlon7C0-counsel (Jordan & Keys)~aTTcTRTC lawyersfiandled other 

parts of the investigation and issued reports of their own covering topics such 
as other real estate loans and investments, check kiting and the representation 
of Madison Guaranty by the law firm of Mitchell, Williams, Selig & Tucker— 




HISTORICAL BACKGROUND - MADISOtTGUARANTY 
SAVINGS AND LOAN . 

The regulatory history . 

| Jn' October 1980, Jim and Susan McDougal acquired control of a 
commercial^rank, "Madison Bank & Trust Company ("Madison Bank"), formerly 
known a* Jte Bank obKingston. Jim McDougal soon became disenchanted j 
with Maoison Bank because, as a commercial bank, it did not provide a vehicle 
through which he could invest in real estate. Changes in the lav/ meant that a 
savings and loan association coufchbe such a vehicle. j 

j \ "" ^ / 

U January 1982, the McDougals purchased an interest in Woodruff 
County Savings and Loan Association^ which they later renamed Madison 
Guaranty Savings & Loan. Much of the acquisition was fina ncecffcy bank 
HcansNs had been the McDougals’ acuusiticn of Madison Bank. With these 
two^ equations, McDougal took on more than a half million dollars of personal 
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debt. Madison Bank and Madison Guaranty did not earn enough to service that 
debt, which increasingly burdened the McDougals. The McDougals’ cash-flow 
problems came to a head between 1984 and 1986. 


At acquisition, Madison Guaranty was a small traditional rural savings 
and loan on the brink of failure. McDougal once said that the Association's 
losses at acquisition would have exhausted its net worth within four months. 


Mi 


In 


/ 


DnugaTs. response was an attempt to grow the thrift nut r»f its Nome 
The first full year of McDougal’s tfenura, Madison Guaranty’s total assets grew 
from $6.6 million (at December 31, 1982) to $17.0 million (at December\3li 
1983). To achieve this asset growth, Madison Guaranty initially relied heavily 
on costly brokered deposits. By iand Ibrge, Madison Guaranty used its new 
deposits to invest in real estate Ibans l($8.5 million at December 31, 1983) and 
to invest in Madison Financial’s projects ($1.2 million at December 31, 1983). 

Many of the direct investments were investments in real estate 
acquisition and development projects made through a newly created service 
corporation, Madison Financial Corporation ("Madison Financial"), which/ I 
Madison Guaranty formed in February] 1982. Madison Financial participated in 
reahest at e de v elopment-projects- both in-Arkansas- a rtd - a s distant-asihe 
Campobello project in New Brunswick, Canada. These projects followed a j 
pattern established by McDougal back in the 1970s. Typically, McDougal would 
locate tracts of land near lakes or streams, buy these tracts at a low price, 
subdi v ide- th e propert y ^ a nd • se iHots-as-vacatiorrorretirement-home-lQts on an 
/installment basis, taking notes in return. N 

For the most part, Madison Guaranty financed Madison Financial’s__ 
activities. Frequently Madison Guaranty's aggregate investment in Madison 
Financial exceeded the limits imposed by Arkansas law. Madison Financial 
maintained a checking account at Madison Guarantv£^ich~was regularly 
bver drawn. In time, the negative balances grew so large-ttiat ^ftp-balance 
shoWn on monthly statements started with a comma: There was not'sufficient 
roon^orvthe statement to show a seven-figure negative number\Ultimately, 
Madison Guaranty simply deemed the overdraft an additional investment.^ By 


that! point>jt exceeded $2 million. 

I \ \ 


\ 


As Madikin Guaranty moved into real estate loans and investments, 
payments to affiliates of McDougal and payments between and among various 
real| estate projects grew. Relatively large commissions typical ly/we re paid to 
Susan McDougal or her t^o^ers^among others. Lots oftenwere sold to / 
McDougal’s business associates in transactionsJullyJinanced by Madison/ 
Guaranty. In addition, money often moved between and among seemingly 
unrelated entities and ventures. 


v„ 


Mn January 1984. the FHL8B started a speciaflimited examination of 
Maftison^Guaranty. The report of examination sent to Madison Guaranty’s 
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n 


Board of Directors on June 1, 1984 was sharply critical of the Association^- 
Noting that scheduled items were almost double the association’s net worth, it 
stated that “[t]he viability of the institution is jeopardized through the institution's 
:un ent investme nt and lending pr actices in real estate developm eat^rojects.’’ 

It also noted improper recognition of substantial profits from real estate sales. 
The examiners determined that approximately $565,000 of gains recognized by 
Madison Financial on the sale of real estate were improper. Adjusting 
M g d is nn!ft_hnnks hy that amount woul d have more than eliminatP^ TthP net 
worth of the institution: It would have created a capital deficit of $70?DQ0. The 
relevant accounting issue under 12 C.F.R. § 563.23-1 (f)(3)-(4) (1984)’ was 
remediable, however, and management made changes that it contended! 
allowed it to recognize the profits despite the criticism. 

The report of examination also noted loan underwnting and documenta- 
tion problems: poor appraisal practices: loans to affiliates: excessive 
concentration in real estate development projects: loans to borrowers without 
equity; over-reliance on brokered deposits; violations of regulations; poor/ 
records, systems and controls; and inexperienced management. In response, 
^management filed a plan for addfessing most of these deficiencies; for^the most 
partr tlie FHLBB UeemecHhrs-plan satisfactory: 


The 1984 examination led to a supervisory agreement, to which Madison 
Guaranty’s Board of Directors consented in July 1984. The supervisory ; 
^agr eemen t-r equired c ompliancenvithmet^ortlr-and-affilrated~party-tfaQsaction 
regulations, and better policies and procedures. \ 


In October 1984, Jim and Susan McDougal resigned as directors and 
officers of Madison Guaranty. They remained majority shareholders; Jim 
McDougal remained chairman and president of Madison Financial until July 
1986; and by most accounts other than his own JimJ/fcDougal continued to 
dominate Madison Guaranty. 



^ ..kMarch 1986, the FHLBB began another examination of' Madison 
Guaranty .^The problems recognized in the 1 984 report of examination not only 
remained but 'had become much worse. On June 19, 1986, the FHLBB wrote 
to the Boarchof Directors of Madison Guaranty to report on its interim findings. 
This letter alleged a violation of the July 19, 1984 supervisory agreement and 
noted Madison Guaranty’s. continued failure to comply with the FHLBB’s net 
worth requirements. ^ 


/ 


/ 


1 \ This regulation limited the recognition of gains on sates of real estate owned by a thnft. 

The subsections cited permitted current recognition of the gain on a- seller-financed transaction 
''onlyjf^he lean was secured by a first lien on the preperr/, con termed to ail the rHLSB's 
regulations tor such loans (12 C.F.R. § 545.6, et seq.) and did nol involve ‘preferential loan 
te.ms/ 
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On July 11, 1986, the FHLBB called Madison Guaranty’s Board of — 

\ Directors to a meeting in Dallas. The directors were instructed to remove Jim 
\ McDougal as chairman and president of Madison Financial (he had resigned his 
Mad' ~ 


Guaranty. McDougal and Latham resigned. A month later, the FHLBB entered 
a cease and desist order ("C&D“) against Madison Guaranty. Shortly 
thereafter, the FHLBB undertook a special limited examination to determine 
^bai hor - Mad i son Guaf aB ty’ s- ne w mana g e m e nt had G oroplie4-wifo4he C&D. 
/ The report determined that new management was attempting to comply\ s with the 
C&D but had not complied in all respects and was paying itself excessive 
compensation. | ! 

Between 1984 and 1986, Madison Guaranty was audited by Frost & 
Company. In July 1986, Frost & Company was replaced by the accounting firm 
now known as KPMG Peat Marwick. By May 1987, KPMG Peak Marwick had 
concluded that the financial statements for 1985 audited by Frost & Company 
materially misstated Madison Guaranty’s financial condition. As restated by; 
KPMG Peat Marwick in an audit report issued May 22, 1987, Madison j j 
Guaranty’s financial statements for 1 985 showed a regulatory net wortfy of 
negative $4.78 miltf07ra^cf^e^mber7TrrT985~T?i^^ of 

KPMG Peat Marwick’s audit report in May 1987, Madison Guaranty was known 
to be insolvent. 


e>hLbd aia not taKe over Maaison guaranty untiT 
large part because the Federal Savings and Loan Insurance Corporation 
("FSLIC") lacked the money needed to take over all failed thrifts, and many 
other institutions presented worse problems and larger losses. On February 28, 
1989, the FHLBB found that Madison Guaranty was insolvent and that grounds 
existed to appoint FSLIC Madison Guaranty's conservator. After the enactment 
FIRREA, the RTC succeeded FSLIC as Madison G^mntyls^conservator. 

TvNovember 30, 1989, the Offr ' of Thrift SupervisiorTplaced Madison 
Guaranty in receivership and appointed the RTC receiver. \ \ 



ha 


\ 


y Analysis of Madison Guaranty’s failure . 


\ 


j This section presents a financial analysis, prepared by Tucker Alan Inc., 
of the failure of Madison Guaranty. This analysis is based primarily/ on the 
annual audited financial statements of Madison Guaranty from December 31, 
1982 through December 31, 1987, 2 and the 1984 and 1986 FHLBB reports <?f 
examination. \ / 


2 The 1 982 and 1 983 financial statements were audited by Oeloitte Haskins, A'Sells. The 
1984 'and 1985 financial statements were audited by Frost & Company. Frost Co. also 
^prepared the Clintons' personal tax returns from 1978 througn~i983^KPMG Peat Marwick 
"audited^ Madison Guaranty's 1986 and 1387 financial statements, as .veil as the .r.tenm pence 
ending June 30, 1986. KPMG Peat Marwick also re-audited the 1985 financial statements and 
made substantial modifications to Frost & Company's work. 
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1. Summary . 

o Madison Guaranty grew rapidly with little capital. Total 

assets increased from $6.6 milliQn.as of Dficemhp.r 34-r^ 

1982 to $17.0 million by December 31, 1983, $49.0 million 
by December 31, 1984 and $109.7 million by December 31 
1985. Madison Guaranty had very little capital or loan loss 
-reserves4o^absorbnlosses.- 8y - D ec e mb e ji- 3 - 1 ,- 1 9 85 T -^^^ 
according to Frost & Company, Madison Guaranty had]ust 
$1,841,905 of regulatory i capital (1.9% of deposits) and 
$150,000 of loan loss reserves. i i 




Madison Guaranty’s "core” operations were 
unprofitable. Initially growth was funded by high- 
cost, short-term brokered deposits. As Madison 
Guaranty grew, it did not generate enough of an 
interest margin to cover substantially increasing 
operating expenses. 3 This alone (even without 
loss-causing real estate investments) could have 
“caused Madison Guaranty's - failure soon after it was" 
acquired by McDougal. 

Madison Guaranty was dependent on profits 
ook 

recognized $1,978,383 in gains from the sale of real 
estate in 1983 and 1984. Madison Guaranty's 
regulatory net worth was just $700,000 by 
December 31, 1984. Without these real estate 
gains, Madison Guaranty’s net worth would have 
been negative $1 ,278,383 by the end otT* 



Madison Financial’s real estate projects 
ultimately lost substantial sums of money. 
Madison Financial's first big real estate project 
aple Creek) ultimately caused a principal loss of 
approximately $3.1 million to Madison Guaranty. 

Later projects, including Castle Grande, Campobello 
and six othei\real estate developments, ultimately J 
caused more principal losses totaling approximately 



Interest margin is the lifeblood oLa sound thnft; it ‘pays the bills.' Interest margin is the 
difference between interest income earned on loans and investments and interest expense 
incurred from deposits and other borrowings. ‘CoreLoperations are the norroarand recurnng 
functions of the thnft and generally include the 'merest margirvandw-ecurring sources of fee 
"Tnccme^uch as normal customer service charges) less normal operating exoenses. Cere 
operations exclude income trees that are dependent on business cycles (such as loan lees) 
or are nonrecurring, such as ^«ns on sales of assets such as loans, investments or real estate. 
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$6.6 million. 4 These losses added to Madison 
Guaranty’s insolvency. 

Whitewater did not meaningfully contribute to 
Madison Guaranty’s failure. As discussed in the 
reports on Whitewater, at most $88,022 in funds 
traceable to Madison Guaranty was deposited into 
Whitewater. This did not _cause Madison Guaranty’s 


. failure; that was caused by the much more 
substantial problems summarized above and 
discussed in further detail below. 

I i 

2. 1982: The first year of McDouqal control . 


L 



At the beginning of 1982, Madison Guaranty had total assets of 
$3,873,310 and capital for financial reporting purposes of $74,473. By the end 
of 1982, total assets had grown to $6,595,244, and capital for financial reporting 
purposes was $83,817. ! / | 

I y 

— In- 1 98 2, M adtson-Guafanty lost^SrSS o. C ontributi ng to -thatToss was a 
$101,882 negative interest margin. In all the years of McOougal control, poor 
interest margins were a chronic financial problem; this greatly contributed to 
Madison Guaranty’s failure. 


3. 1983-1984: Rapid growth and questionable profits . 

Madison Guaranty’s total assets grew to $17,059,979 by the end oL 
1983. This represented a large increase but it seems almost modest compared 
to what was to occur thereafter. By the end of 1984, Madison Guaranty’s total 
assets had grcwn to $48,961,154. In 1983 and 1 9847littie-was done to provide 
^qd build reserves for the risk inhered tn Madison GuaraqVs rapid loan growth 
ana'development risk (real estate investments). As of December 3^>^984, 
Mad{sot\Guaranty had a total loan loss reserve of just $75,000.\ 

| fifedison v Guaranty reported profits of $117,127 in 1983. Within the 
revenues that generated that profit were gains on the sale of real estate totaling 
$1,000,068. 



/ 

Losses described in this section.are derived from damages calculations prepared by 
RTd Investigations. The calculations include cash investment losses consisting of,un recove red 
acquisition and development costs and related loan losses; prejudgment interest and other lost 
opportunity earnings components have been exc/udedT'OrvthiSubasis^pnncipal losses are 
'""estimated as of July 1395 as follows: Maple Cieek. $3.1 million: Castle Grande. $“1,051,207; 
Camp6bello7$2, 934.452; Bnttany Point, $259,374: Lake Faircrest. $677,200; Greentree Farms. 
$105,911; Fair Oaks, $404,143; Gold Mine Springs. $262,390; and Eden Park, $483,796. 
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Madison Guaranty reported a loss of $74,046 in 1984 and had virtually 
no interest margin, just $48,047. This loss would have been substantially 
greater but for $978,315 of gains on sale of real estate recognized during the 


Thus, during the two-year period ending December 31, 1984, Madison 
Guaranty recognized net income of just $43,081. Without the real estate sales 
pro fits o f - $1 , 978 , 38 3 deschbed^boverJ^disoa-Guaranty-would-haye lost | 
"$1,935,302. s This would have substantially more than absorbed its regulatory 
capital, reported to be $700,000 !as of December 31, 1984. 



Real estate profits in 1 983 and 1 984 masked the explosion of Madison 
Guaranty's operating expenses. ! During McDougal’s first year of control, 1982, 
the thrift incurred just $213,984 of operating expenses, including an incredibly 
low $86,793 of compensation cost. I H 1983, operating costs increased to 
$990,523 (including $375,175 in compensation expense). Operating costsjn 
1984 increased even further to $|1 ,554,589 (including $578,633 in compensation 
expense). Of total operating costs in ,1983 and 1984, approximately one-half 
^wasspent by Madison Financial:: $524,730 in 1983 and $721 ,247in^384.j 

From an accounting and regulatory point of view, the real estate profits 
presented two rmirilmm : twenua rec ognit io n Issues end toss contingency 
issues. The revenue recognition issues (mentioned above) centered on the fact 


sales, many of which were to friends and insiders who put up no real equity of 
their own. 6 The loss contingency issues centered on the failure of Madison 
Guaranty and its audits to recognize losses once its real estate projects began 
to turn sour. 

Without its reported profits on real estate salesTMadison Guaranty was 
insolvent by December 31, 1983. Reported regulatory" Tet^ortfr^that time 
was^tust $354,994, bolstered by real estate profits of $1,000,068. Without 
these profits, regulatory net worth would have been a negative $645,074. 
Beca v use Madison Guaranty’s core operations were substantially unprofitable, 
onty new^capifcahjnfusions or other business opportunities would have restored 
Madison Guaranty-to solvency. That never happened. 



5 | This calculation is an approximation. Itls^possible that certain incremental expenses 

migtjtt not have been incurred absent those sales (e.g., legitimate sales commissions)/br that 
management might have controlled certain expenses had it not been for these reahestate 
profits. Even so. the financial impact would still have been substantial. 

There were other issues as well. Project cost accounting often was arbitrary. Large 
commissions/ were paid to fnends and insiders. Contracts were awarded without any senous 
bidding or negotiation over pnce. 
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1985: More rapid growth and more large reported real j 


estate profits. 


/ 


adisofv43yafanty^s-totai-assets-grew4ponv$48T96M54-aHhe end of 
1984 to $109,680,561 at the end of 1985. Madison Guaranty reported net 
income of $829,614 in 1985. included in gross income was $1,857,684 from 
the sale of real estate. Without that income, Madison Guaranty would have lost 
: han $ 1 m illion 



Once again, Madison Guaranty: had a thin net interest margin, just 70 
basis points, or $460,513. This compares to operating expenses that had_ 
grown from $1,554,589 in 1984 tb $2,826,278 in 1985 (including $1,231,606 in 
compensation). Thus, Madison Guaranty’s core operations continued to be 
substantially unprofitable. Even with the substantial real estate development 
profits recognized by the institution, Miadison Guaranty's reported regulatory net 
worth of $1,841,905 was below its minimum requirement of $3,691,000, as, 
reported in its December 31, 1985 financial statements audited by Frost & 
Company. 


I 


“Between Mcuougal’s acquisition and Decemoer 317 l9S57Tdadison 
Guaranty reported profits on the sale of real estate of $3,836*067. This 
compares to aggregate-reported net Tnccflae Jar Sftma period (1 982 through 
1985) of $777,039. These profits were derived from projects that ultimately 
Suited in losses to Madison Guaranty of approximately 59.3 miIITdrr>Jn future 
years, Madison Guaranty would have to recognize $13.1 million in losses to 
turn these $3.8 million in gains into $9.3 million in losses. That process did not 
begin, however, until after the replacement of Frost & Company in 1986. — 

As noted, Madison Guaranty reported net incoare^f $829,614 for the 
ear ended December 31, 1985. Frost & Company 'a^raed'with that number 
andjssued an unqualified opinion. After FHLBB examineTs^discoVered that 
Frosty Company’s engagement partner had borrowed money^from Madison 
Guacanty .during the engagement, KPMG Peat Marwick was hired to perform 
the |19B6 abdjt. As part of its services, KPMG Peat Marwick also performed its 
own audibof Madison Guaranty’s 1985 financial statements. Its conclusions 


were quite different^ 


/ 


Instead of neTincome of $829,614, KPMG Peat Marwick cpncluded that 
Madison Guaranty should have<eported a net loss of $5,188,7)3. With this/ 
restatement, Madison Guaranty’s "regulatory net worth became a negative / 
$4,776,427, approximately $8,600,000 belbw~minimumxapital requiremepts. 
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5. 


1986-1987: More losses. 


Madison Guaranty’s assets did not grow substantially after 1985. Total 
‘assets^rew^arginally4o-ST44T6G67063-by-the-erKi-6M986rtherrshrank to 
$109,330,064 by the end of 1987. 


Madison Guaranty lost $4,801,661 in 1986 and $3,674,129 in 1987.! 

$3,902,375. In total, KPMG Peat Marwick required $9,546,367 of los«s\ 

/ provisions and gain reversals for 1985 through 1987. 


u 


Madison Guaranty’s deficit regplatory net worth at December 31, 1987 
was $12,186,000. According to RTC' Investigations, later loan and real estate 
losses when combined with operating and liquidation costs would ultimately 
increase this deficit to approximately $60 million. 

i — \ I ! {—' 1 

From an economic point of view, Madisoa Guaranty’s failure was. the 
\ result of almost no capital and reserves, thin interest margins and substantially 
' ^Linp^iW^ combined with unsuccessful real estate^speculation 

arid - questionaole payments to insiders^ rhe McDougais' real estate activities 
were gambles resulting from the need to find income to mask the thnft’s core 
problems while at tfte-same time funding the money they paid to their relatives, 
insiders and themselves. The gamble failed, but by the time it did, the deficit at 
^-Madison Guaranty had grown from a few hundred thousand doirarSir^l 982 to 
approximately $60 million today. 


u 


IV. RESULTS OF THE INVESTIGATION . 

The results of the investigation are set forth irvthelive- reports listed 
[hove on page 6. Those results shouid be read in ligmof^he reports’ 
discussions of the methodology employed in this investigatiomand its\ 
limitation. \ \ 


/ 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


WEDNESDAY, JANUARY 31, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington, DC. 

The Committee met at 10:30 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’ Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENTS OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. The Committee will come to order. 

Would you stand for the purposes of taking the oath. 

[Whereupon, Bobby J. Nash, Director of Presidential Personnel 
and Assistant to the President of the United States, Former Senior 
Executive Assistant for Economic Development, Little Rock, Ar- 
kansas; and Davis Fitzhugh, Former Vice President of Madison 
Guaranty Savings & Loan, Little Rock, Arkansas; were called as 
witnesses and, having first been duly sworn, were examined and 
testified as follows:] 

The Chairman. Let me first of all thank the witnesses for being 
here. Mr. Nash if you have a statement that you would like to 
make to the Committee, we would be very pleased to receive it. 

SWORN TESTIMONY OF BOBBY J. NASH 
DIRECTOR OF PRESIDENTIAL PERSONNEL AND 
ASSISTANT TO THE PRESIDENT OF THE UNITED STATES 
FORMER SENIOR EXECUTIVE ASSISTANT FOR 
ECONOMIC DEVELOPMENT, LITTLE ROCK, ARKANSAS 

Mr. Nash. Senator, I do not have a statement. I’ll be very happy 
to answer the questions. 

The Chairman. Mr. Fitzhugh, if you have an opening statement, 
we would be very pleased to receive it. 

SWORN TESTIMONY OF DAVIS FITZHUGH 
FORMER VICE PRESIDENT OF MADISON GUARANTY 
SAVINGS & LOAN, LITTLE ROCK, ARKANSAS 

Mr. Fitzhugh. No, sir, I have no statement. 

The Chairman. Why don’t we proceed then. We have two panels 
today. 
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Mr. ChertofF. 

Mr. CHERTOFF. Thank you, Mr. Chairman. Welcome. 

Mr. Fitzhugh, in 1985, you joined Madison Guaranty Savings & 
Loan? 

Mr. Fitzhugh. Yes, that’s correct. 

Mr. CHERTOFF. You have to pull the mike a little bit closer. What 
was your job? 

Mr. Fitzhugh. I was primarily in real estate activities. 

Mr. CHERTOFF. Again, let me just ask you to pull the mike a lit- 
tle closer. 

Mr. Fitzhugh. All right. 

Mr. CHERTOFF. You say you were in real estate activities. Just 
briefly, what did that involve? 

Mr. Fitzhugh. Well, Madison was in the process of renovating 
the street on which their building was located, South Banks Street. 
It was a very decrepit part of town. One of the things I was hired 
to work on was to purchase some of the buildings and make sure 
the renovations were going properly. 

Mr. CHERTOFF. Mr. Fitzhugh, were you aware of the way in 
which Mr. McDougal was raising funds within the savings and loan 
in order to get the money to increase the capital that the savings 
and loan had? 

Mr. Fitzhugh. The main thing that I can recall, at this point in 
time, is that he tried to solicit large CD’s from people say age 60 
and over. 

Mr. Chertoff. When you say “CD’s,” do you mean he tried to 
get people who were senior citizens to buy certificates of deposit at 
the savings and loan? 

Mr. Fitzhugh. Yes. If they had one that was maturing, roll it 
over or in one way or another attract bulk sums of money from sen- 
ior citizens. 

Mr. Chertoff. In fact, did he go out in the Rolls Royce and drive 
some of these senior citizens down to the savings and loan so that 
they could sign up for the CD’s? 

Mr. Fitzhugh. Well, I know that there was a Bentley that was 
owned by the savings and loan, and that may have taken place. I’m 
not entirely sure, but it was at least talked about. 

Mr. Chertoff. Were you also aware from the time you started 
to work at the savings and loan that Mr. McDougal knew then- 
Governor Clinton? 

Mr. Fitzhugh. I did not know that when I joined the savings and 
loan, but I learned that afterwards, yes. 

Mr. Chertoff. How did you learn that? 

Mr. Fitzhugh. Well, I guess it became more or less just common 
knowledge to people working down there. 

Mr. Chertoff. Were you present when Mr. McDougal had phone 
conversations with Governor Clinton? 

Mr. Fitzhugh. No, sir. 

Mr. Chertoff. Did you see Governor Clinton yourself? 

Mr. Fitzhugh. No, sir, not in the savings and loan. 

Mr. Chertoff. Not at the savings and loan, but it was common 
knowledge within the savings and loan that he had a relationship 
with Governor Clinton? 

Mr. Fitzhugh. Yes. 
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Mr. Chertoff. Are you familiar with a deal called the IDC or 
the Industrial Development Company deal that was carried out in 
the fall of 1985? 

Mr. Fitzhugh. Yes, I am. 

Mr. Chertoff. Briefly, and there’s a map over there to your 
right, am I correct that this deal involved property that was on the 
outskirts of Little Rock both north and south of a road called 145th 
Street? 

Mr. Fitzhugh. Yes, that’s correct. 

Mr. CHERTOFF. Very briefly, what did you understand was the 
involvement of the savings and loan and more particularly its un- 
derlying investment company, Madison Financial, in that deal? 

Mr. Fitzhugh. Well, the IDC was a company that had done a lot 
of development for industrial parks in the Little Rock area, and I 
believe at the time their main parties were either in ill health or 
some of them I believe had recently died. So I believe the IDC prop- 
erty, perhaps, people knew it was on the market or just assumed 
it was on the market. My understanding is that Madison purchased 
the entire assets of the IDC; and that included some of this prop- 
erty as well as some other things located in the city of Little Rock. 

Mr. Chertoff. So your understanding was that, in practical ef- 
fect, what Madison did was purchased all of this tract of property 
being sold by the IDC; right? 

Mr. Fitzhugh. When you say “in practical effect,” I think there 
was some knowledge that Seth Ward was involved and perhaps 
Seth owned part and Madison owned part. I think there was a dif- 
ferentiation between who technically owned what. 

Mr. Chertoff. Isn’t the way the deal went down that Seth Ward 
was the nominal owner or the straw man in whose name the north- 
ern part of the property was purchased and Madison Financial took 
in its own name the southern part, but your understanding was 
that in reality all the money was Madison’s money? 

Mr. Fitzhugh. I couldn’t honestly say I understood who had all 
the money, because I just wasn’t really privy to that sort of thing, 
but as far as what you talked about, Seth Ward owning the north 
side and Madison the south, that was my understanding. 

Mr. Chertoff. And your understanding was that the actual pur- 
chase was split that way because Madison needed to keep the 
amount of property or the amount of investment in its own name 
below a certain amount to comply with State regulations; right? 

Mr. Fitzhugh. Well, I knew that Madison did have only a cer- 
tain amount of assets that could be placed in what we called MFC, 
and I believe that — or I was told that was one of the reasons that 
this was split up that way, but that’s secondhand knowledge to me. 

The Chairman. Who told you that? 

Mr. Fitzhugh. I don’t know that anyone necessarily told me 
that, but that was just again kind of common knowledge at the 
savings and loan. 

The Chairman. It was common knowledge? 

Mr. Fitzhugh. It was to me. 

The Chairman. So Seth Ward really was the nominal holder of 
these properties so that the bank would not be in violation of the 
law; is that correct? 
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Mr. FlTZHUGH. No, not necessarily that part of it. Simply that if 
I had any dealings, I dealt with the savings and loan. I never dealt 
with Seth Ward on the purchase of my Levi Strauss building. I 
never dealt with Seth Ward. 

The Chairman. OK, good. 

Mr. Chertoff. Well, let's get to that. Because what happened 
was you yourself wound up becoming the purchaser of one of those 
pieces of property in the northern part of — above 145th Street; is 
that right? 

Mr. FlTZHUGH. That’s correct. 

Mr. Chertoff. Can you identify for us using the numbers on 
that map which property it is? 

Mr. FlTZHUGH. Number 1. 

Mr. Chertoff. So number 1 is just north of that highway. How 
did you come to be a buyer of that piece of property? Was that 
known as the Levi Strauss building? 

Mr. FlTZHUGH. Yes. 

Mr. Chertoff. How did you come to be an owner of the Levi 
Strauss building? 

Mr. FlTZHUGH. Well, Mr. McDougal asked me to come up into his 
office and asked me if I had a real estate license. And at the time 
I had an Arkansas broker’s license that was active, and I replied 
yes. I was then in one way or another, I don’t know if I was told 
or it just came to be that I was going to buy that building. 

Mr. Chertoff. You didn’t look to buy that building; right? 

Mr. FlTZHUGH. I had never seen the building. 

Mr. Chertoff. You didn’t see the building before you bought it? 

Mr. FlTZHUGH. No, sir. 

Mr. Chertoff. But Mr. McDougal made you understand that 
you were going to buy the building; right? 

Mr. FlTZHUGH. Yes. 

Mr. CHERTOFF. How did you get the money to buy the building? 

Mr. FlTZHUGH. I didn’t need any money to buy the building. 

Mr. Chertoff. That’s because someone let you have the money. 
Who was that? 

Mr. FlTZHUGH. Well, the reason why I was asked if I had an Ar- 
kansas broker’s license is that enabled the savings and loan to pay 
me a commission, which in turn became the downpayment; and the 
balance of the money was loaned to me. 

Mr. Chertoff. It was loaned to you by Madison Guaranty Sav- 
ings & Loan; right? 

Mr. FlTZHUGH. That’s correct. 

Mr. Chertoff. So just to make sure we understand the deal, Mr. 
McDougal came to you and you got the understanding from him 
that you were going to buy a piece of property you had never seen 
before; right? 

Mr. FlTZHUGH. Yes. 

Mr. Chertoff. You received the downpayment because he gave 
you a real estate commission on the sale of property that you your- 
self were buying; right? 

Mr. Fitzhugh. That’s correct. 

Mr. Chertoff. Then the purpose of getting that commission, in 
fact, the amount was specifically picked in order to give you the 
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money to use as the downpayment for that purchase of the prop- 
erty; right? 

Mr. Fitzhugh. That’s correct. 

Mr. CHERTOFF. And then the balance of the money came from a 
loan from Madison Guaranty Savings & Loan? 

Mr. Fitzhugh. That’s correct. 

Mr. CHERTOFF. You didn’t pull any money out of your pocket? 

Mr. Fitzhugh. No, sir. 

Mr. CHERTOFF. It wasn’t a property you had ever seen before? 

Mr. Fitzhugh. No, sir. 

Mr. CHERTOFF. And in terms of carrying the cost of the loan, it 
was supposed to be carried by the rent being generated by the 
building; right? 

Mr. Fitzhugh. That was the idea. 

Mr. CHERTOFF. So essentially the property was being parked or 
warehoused with you at Mr. McDougal’s instructions? 

Mr. Fitzhugh. That’s one way you could look at it. Now, of 
course, you may ask me later, it was a nonrecourse note. If you 
want to get into that later, we can. 

Mr. CHERTOFF. I’m about to get to that right now. We’ve estab- 
lished that the money for this came from either this brokerage 
commission Mr. McDougal had you paid or by the loan which Mr. 
McDougal’s savings and loan let you have. But you, I guess, pretty 
sensibly didn’t want to be personally on the hook for this trans- 
action; right? 

Mr. Fitzhugh. I would not under any circumstances have done 
it without a nonrecourse note. 

Mr. CHERTOFF. So Mr. McDougal or his people working with him 
agreed that in getting the loan from the savings and loan for the 
purchase price of the property, it would be nonrecourse, which 
means that if you didn’t 

The Chairman. Wait, wait, wait. Let him tell us. 

Mr. CHERTOFF. Tell us what a nonrecourse note is. 

Mr. Fitzhugh. Nonrecourse, in the simplest of terms, means that 
had I chosen not to repay the bank any of that money I signed the 
note for, then they could come and take that property from me, but 
other than that I would not have to pay them a dime. Their only 
recourse was for the mortgage on that property and that’s it. 

The Chairman. They could not sue you, you would not be person- 
ally liable? 

Mr. Fitzhugh. No personal liability whatsoever. 

Mr. CHERTOFF. So the extent of what the bank would have or the 
savings and loan would have if you didn’t make the payments was 
they could go and reclaim the property. 

Mr. Fitzhugh. Exactly. 

Mr. CHERTOFF. But you had no personal liability or exposure? 

Mr. Fitzhugh. None. 

Mr. Chertoff. So basically, the savings and loan — the downpay- 
ment came from the commission paid by Madison, the loan for the 
rest of the purchase came from Madison, and Madison agreed as 
part of this arrangement that if in fact the loan wasn’t repaid, they 
wouldn’t go against you personally, they would only go back and 
reclaim the property? 
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Mr. Fitzhugh. That's correct. I drafted the nonrecourse language 
and put it in the note myself. 

Mr. Chertoff. And they signed it? 

Mr. Fitzhugh. Well, they agreed to it, yes. 

Mr. Chertoff. Also, there was supposed to be an appraisal of 
some sort in connection with this property that I think someone by 
the name of Betts made? 

Mr. Fitzhugh. I believe that's right. 

Mr. Chertoff. Who is Mr. Betts? 

Mr. Fitzhugh. All I know is that he's a real estate appraiser. I 
don’t know that I’ve ever met the man. 

Mr. Chertoff. Did you come to learn what he had appraised the 
property for? 

Mr. Fitzhugh. At some point in time, and I don’t know if it was 
before the purchase or after the purchase. 

Mr. Chertoff. What did he appraise the property for? 

Mr. Fitzhugh. I think it was like a million one or a million two. 
I’m not exactly sure but somewhere in that neighborhood. 

Mr. Chertoff. Was it your understanding that that was any- 
thing like what the real value of the property was? 

Mr. Fitzhugh. The property was leased at the time, so we knew 
what the cash flow was. And you could capitalize the cash flow and 
make a reasonable determination of what the value was of the 
building. I don’t think you could come up with that high figure. 

Mr. Chertoff. Didn’t you say, in fact, that the amount of the 
value of the building in your opinion was closer to about $300,000 
or $400,000 than over a million? 

Mr. FITZHUGH. That would be my opinion. You know, it’s nice to 
buy things cheap if you can. 

Mr. Chertoff. So the appraisal that was part of this wonderful 
transaction here was, in your opinion, about double what the real 
value of the property was based upon the cash flow being gen- 
erated from the property? 

Mr. Fitzhugh. Yes, that would be a fair assumption. 

Mr. Chertoff. But you didn’t care about that because with a 
nonrecourse note, if it turns out that the property couldn't pay the 
bill on the loan, all that would happen is the savings and loan 
would take the property back and you wouldn't be on the hook? 

Mr. Fitzhugh. That’s correct. And for the immediate future, 
there was enough money coming in from the payments from Levi 
to pay the insurance, pay the taxes, pay the note. So it was a situa- 
tion that would neither cost nor make me any money for at least 
the immediate future. 

Mr. Chertoff. What really happened is the bank or Madison Fi- 
nancial, which originally had the property, either in its own name 
or in Mr. Ward’s name, and I think this piece of property actually 
came from the part in Mr. Ward’s name, they didn't really shift the 
risk to you. I mean, you never actually were at risk in this trans- 
action. All that happened is they moved this property off the books 
of, I guess, Seth Ward and they moved it into your ownership, but 
at no risk to you, with no money out of your pocket and the net 
result is to show a profit to Madison Financial or to Mr. Ward 
without you actually ever having assumed any personal liability on 
the transaction? 
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Mr. Fitzhugh. That would probably be the net effect from Madi- 
son's standpoint. 

Mr. CHERTOFF. So essentially what they did was it was a way of 
warehousing this property to show a profit; right? 

Mr. Fitzhugh. From their standpoint that's probably correct. 

Mr. CHERTOFF. Also while we are on this issue of Seth Ward and 
Madison Financial, I'm going to ask that we put up two documents 
and make sure you have them. It’s 71997 and 71996, which are two 
warranty deeds that were used to convey this property to you on 
October 25, 1985. And I'm going to ask you if you have ever seen 
these before. 

Mr. Fitzhugh. This is where Seth Ward deeded it to MFC? 

Mr. CHERTOFF. Yes. 

Mr. Fitzhugh. I don't know if I have seen them or not. I very 
well may have. 

Mr. CHERTOFF. Would you agree with me that when you look at 
these two deeds together, what you see is that this piece of prop- 
erty you bought, this Levi Strauss building, the way you actually 
got title to the property or ownership of the property was Mr. Ward 
deeded it to Madison Financial and then Madison Financial di- 
rectly turned around and deeded it to you? 

Mr. Fitzhugh. That’s certainly what it looks like. And I notice 
down here it says I prepared this document, so I imagine I did. 

Mr. CHERTOFF. What we know now looking at these documents 
is that the Levi Strauss building which you originally bought under 
this arrangement with Mr. McDougal was held originally by Seth 
Ward, but the way you got the property was Seth Ward transferred 
it to Madison Financial and Madison Financial transferred it to 
you; right? 

Mr. Fitzhugh. That’s correct. 

Mr. CHERTOFF. And of course, that is consistent with what we 
know about that original transaction in which Seth Ward took 
some of this property in his own name; right? 

Mr. Fitzhugh. Correct. 

Mr. CHERTOFF. Now let me ask you one other question before I 
turn to you, Mr. Nash. A question has arisen about Castle Grande. 
My understanding is that in your mind, Castle Grande related to 
the portion of this entire tract of property that was below 145th 
Street; right? 

Mr. Fitzhugh. To my mind, Castle Grande was a separate seg- 
ment within the entire IDC purchase that is south of 145th Street. 

Mr. CHERTOFF. But it is also true, is it not, that within the sav- 
ings and loan, people referred to the northern part, including the 
building that you purchased, as part of the Castle Grande property; 
is that right? 

Mr. Fitzhugh. That, I don't know. 

Mr. Chertoff. Well, let me help you out a little bit. I want to 
put up a picture of a check, I don't think it has a Bates number, 
but we'll make sure you have a copy of it. It’s November 1, 1985. 
It's for $50,000, which I think was your commission that was used 
as the downpayment, drawn on the Madison Real Estate Company 
Business Account. Is that the account that was used to pay the 
commission you used as the downpayment? 
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Mr. Fitzhugh. I recall getting this check and I sat down and 
signed it in the office of the chief financial officer at Madison. 

Mr. Chertoff. When you say that, you mean you endorsed it? 

Mr. Fitzhugh. Yes, I endorsed it. But I didn’t pay any attention 
to what account it was written on or anything like that. 

Mr. Chertoff. Well, to go through it, on the back of the check 
which is lower down, you say, “Pay to the order of Madison Savings 
& Loan, Davis Fitzhugh”; right? 

Mr. Fitzhugh. Yes. 

Mr. Chertoff. So you took this brokerage fee check, and you 
turned it around and used it as the downpayment as evidenced by 
what you have on the back of the check; right? 

Mr. Fitzhugh. Yes. 

Mr. Chertoff. Now where it says “for” on the bottom, the nota- 
tion, you didn’t write that notation; right? 

Mr. Fitzhugh. No, that’s not my handwriting. 

Mr. Chertoff. But you can read it. It says, “Sale of building C, 
Castle Grande”; right? 

Mr. Fitzhugh. Yes. 

Mr. Chertoff. I also want to show you a set of minutes which 
have Bates stamp 91 on them which we’re going to put up on the 
Elmo. I believe this indicates minutes that relate to the purchase 
of the southern part of the property when the original IDC pur- 
chase took place, indicating that the acreage to the south was going 
to be called Castle Grande Estates and that that decision had been 
made as of September 12, 1985, as evidenced by the minutes of the 
Board of Directors of the Madison Financial Corporation. Do you 
see that? 

Mr. Fitzhugh. Yes. 

Mr. Chertoff. You would agree with me that that’s what these 
minutes say? 

Mr. Fitzhugh. Yes. 

Mr. Chertoff. Mr. Nash, what is your current position? 

Mr. Nash. My current position is Director of Presidential Person- 
nel and Assistant to the President. 

Mr. Chertoff. You knew Bill Clinton as Governor of Arkansas? 

Mr. Nash. Yes, sir. 

Mr. Chertoff. Did you hold a position with Governor Clinton in 
the 1980’s in his administration in Arkansas? 

Mr. Nash. Yes, I did. 

Mr. Chertoff. What was that position? 

Mr. Nash. I was Senior Executive Assistant for Economic Devel- 
opment. 

Mr. Chertoff. Mr. Nash, did there come a time in 1985 or 1986 
that you were with Governor Clinton when he paid a visit to Jim 
McDougal? 

Mr. Nash. Yes. I do not remember the year. 

Mr. Chertoff. Was it in the mid-1980’s? 

Mr. Nash. I do not remember the specific year but sometime be- 
tween 1985 and 1989. 

Mr. Chertoff. And would you agree with me that it is more 
likely that it was around the 1985-1986 time period than the 1989 
time period? 

Mr. Nash. I couldn’t say that, sir. 
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Mr. Chertoff. Did you say that in your deposition? 

Mr. Nash. I can’t remember. I could have — if I was asked to 
guess about it, I may have guessed it was closer to 1985 than 1989, 
but I don’t remember. 

Mr. Chertoff. Tell us how did you come to be with Governor 
Clinton when he paid this visit to Mr. McDougal? 

Mr. Nash. I was traveling with Governor Clinton to some event. 
I don’t remember the particular event. And on the way back from 
the event to the office, we stopped at a trailer where Mr. McDougal 
was located. 

Mr. Chertoff. Was that trailer in the vicinity of 145th Street? 

Mr. Nash. Yes, I remember it being in that vicinity. 

Mr. Chertoff. When you say we stopped at the trailer, you were 
in a car with Governor Clinton? 

Mr. Nash. Yes, sir. 

Mr. Chertoff. Was there anybody else in the car? 

Mr. Nash. There was a State trooper. 

Mr. Chertoff. Whose idea was it to stop at this trailer? 

Mr. Nash. I don’t remember specifically whose idea it was to stop 
at the trailer. 

Mr. Chertoff. Did it seem to you that it was the trooper’s idea? 

Mr. Nash. I don’t remember whose idea it was to stop at the 
trailer. 

Mr. Chertoff. Was it your idea? 

Mr. Nash. I don’t remember. 

Mr. Chertoff. Did you know Mr. McDougal? 

Mr. Nash. Yes, I did know Mr. McDougal. 

Mr. Chertoff. Can you think of any reason why you would have 
wanted to stop and see him at his trailer office? 

Mr. Nash. I can’t think of a reason. 

Mr. CHERTOFF. So that leaves Governor Clinton; right? 

Mr. Nash. I don’t remember who suggested it. 

Mr. Chertoff. Tell us what happened. Tell us about this visit 
to Mr. McDougal in the trailer. 

Mr. Nash. On the way back from an event, I remember us look- 
ing for McDougal’s office in this vicinity of 145th or south of Little 
Rock, and finding it and spending about 5 minutes, maybe 10 min- 
utes, I can’t remember exactly how long, talking with him. 

Mr. Chertoff. So someone in the car decided to make a stop to 
see Mr. McDougal at the trailer; right? 

Mr. Nash. That’s correct. 

Mr. Chertoff. Whoever that person was knew that at that point 
Mr. McDougal had his office in the trailer; right? 

Mr. Nash. I don’t know that. 

Mr. Chertoff. Or knew he would be at the trailer? 

Mr. Nash. I don’t know that. 

Mr. Chertoff. You had no idea where Mr. McDougal had his of- 
fice at the time that you paid this visit; is that fair to say? 

Mr. Nash. I assumed he had an office in that area because he 
had a development in that area. 

Mr. Chertoff. Well, he had a couple of developments there, but 
whoever in that car, you or the Governor or the trooper, who de- 
cided they wanted to pay this visit, they made a decision to stop 
at the trailer; right? 
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Mr. Nash. That's correct. 

Mr. Chertoff. Now describe the trailer. 

Mr. Nash. It was a trailer that — a house trailer, I would call it, 
that people live in. 

Mr. Chertoff. When you and Governor Clinton got inside the 
trailer, what did you see? 

Mr. Nash. When we got inside the trailer, Jim McDougal was 
standing in the trailer as you walked in the double-glass door, I 
think it was a double-glass door, I'm not sure. 

Mr. Chertoff. What was the setup like in the trailer? Was it 
residential or like an office? 

Mr. Nash. I remember it looking like an office. 

Mr. Chertoff. Was there anybody else there? 

Mr. Nash. Well, I remember seeing a lady down what looked like 
a hall. 

Mr. Chertoff. Like a secretary? 

Mr. Nash. I don't know what her role was but I just remember 
seeing a lady sitting down the hall. 

Mr. Chertoff. Did the trooper come in with you? 

Mr. Nash. I don't remember the trooper coming in at the begin- 
ning, but I think the trooper came in to say we needed to go. I 
vaguely remember that. 

Mr. Chertoff. So I guess we can conclude from that that the 
visit, whoever wanted to pay the visit, it wasn't the trooper since 
the trooper actually didn't go in to visit with Mr. McDougal. Is that 
a fair inference, you think? 

Mr. Nash. The trooper did not go in the trailer when we first 
walked in. 

Mr. CHERTOFF. Did you, the Governor, and McDougal sit down? 

Mr. Nash. I don't remember that we sat down. 

Mr. CHERTOFF. Well, what did you talk about? What was the 
conversation? 

Mr. Nash. Casual conversation. 

Mr. Chertoff. About what? 

Mr. Nash. Oh, I remember, I think the weather was nice. I didn't 
have a coat on so I think it was nice. We talked about pleasantries. 
I remember we may have asked how his wife was doing. 

Mr. Chertoff. That would be Susan McDougal? 

Mr. Nash. That was his wife. 

Mr. Chertoff. Anything else? 

Mr. Nash. I remember commenting about the blue jeans, I think, 
that Jim McDougal was wearing, I believe, vaguely. 

Mr. Chertoff. So the subject of blue jeans came up. Is that fair 
to say? 

Mr. Nash. Yes. 

Mr. Chertoff. Are you familiar with the Levi Strauss building 
on that property? 

Mr. Nash. I am familiar that there's a Levi Strauss plant out in 
that area in an industrial park. 

Mr. Chertoff. You know Levi Strauss makes blue jeans? 

Mr. Nash. Yes, sir, I do. 

Mr. Chertoff. In this discussion, in this meeting in which some- 
one in the car decided that you all should stop and have on this 
particular day, did the subject of blue jeans come up? 
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Mr. Nash. I remember the fact that — I remember vaguely that 
Jim McDougal was wearing blue jeans, 501 blue jeans, I believe. 

Mr. Chertoff. What was discussed was what Jim McDougal was 
wearing? 

Mr. Nash. I’m sorry? 

Mr. Chertoff. What was discussed was what Jim McDougal was 
wearing? 

Mr. Nash. I remember that subject coming up. 

Mr. Chertoff. What prompted a discussion of blue jeans out at 
the trailer at 145th Street across the road from the Levi Strauss 
blue jeans building? Is there any connection in your mind between 
the two of those facts, both of those facts? 

Mr. Nash. No. 

Mr. Chertoff. There was no discussion in this meeting about 
the fact that there was a Levi Strauss building on the property 
that Mr. McDougal wanted to sell? 

Mr. Nash. I’m sorry, say that again? 

Mr. Chertoff. There was no discussion at this trailer meeting 
that there was a Levi Strauss building on the property that Mr. 
McDougal wanted to sell? 

Mr. Nash. No, I do not remember any discussion like that. 

Mr. Chertoff. The only thing you remember about blue jeans — 
was there a discussion about blue jeans generally? 

Mr. Nash. I remember the discussion being that Jim McDougal 
was wearing 501 blue jeans, and we were in suits and the discus- 
sion may have been about that. It probably was. 

Mr. Chertoff. Let me read from your deposition at page 59. 

The Chairman. Why don't you get out your deposition, have your 
counsel get it out for you. 

Mr. Chertoff. On pages 59 and 61. We will take a moment to 
get that to you. 

Mr. Nash. I’m sorry, would you refer me to the page? 

Mr. Chertoff. Page 59 of your deposition. 

Mr. Nash. Which part? 

Mr. Chertoff. Let’s start at line 4, page 59: 

Question: Do you recall anything more about the discussions? 

Answer: No, I do not. 

Question: Just you have a vague recollection it had to do with this blue jeans 
plant? 

Answer: It had to do with blue jeans, not the blue jean plant. 

Question: It didn’t have to do with the plant, just blue jeans generally? 

Answer: Just like blue jeans generally. 

Question: The manufacture of blue jeans? 

Answer: I think the blue jeans may have been by Levis. The plant is Levi. 

That’s the plant on that property, right, you’re referring to? 

Mr. Nash. There is a Levi Strauss plant in that area. 

Mr. Chertoff. Continuing on line 16 

Senator Sarbanes. On the property? 

The Chairman. Wait, Senator. You know, this is important. Let 
him continue and you’ll have an opportunity to make your point. 

Senator Sarbanes. Mr. Chertoff said the plant on that property. 

The Chairman. Wait a second. Senator, I’m not going to quibble 
with you. Go ahead, Mr. Chertoff. 

Mr. Chertoff. Where was the blue jeans plant? 
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Mr. Nash. The blue jeans plant is in an industrial park outside 
of Little Rock. 

Mr. CHERTOFF. Is it near here? 

Mr. Nash. Near where? 

Mr. CHERTOFF. Near this property at 145th Street where the 
trailer was? 

Mr. Nash. I don’t remember. I know it is in an industrial park 
outside of Little Rock. 

Mr. CHERTOFF. Now let’s continue with your answer: 

Answer: For some reason, blue jeans, maybe at that time blue jeans — Levi blue 
jeans were hot or something. I don’t know. I don’t know. 

Question: So you don’t even know whether it had to do with that particular Levi 
Strauss plant in Arkansas? 

Answer: Oh, no, I don’t remember that. 

Let’s go to page 61. Actually, 60, line 20. 

Question: Is it fair to say that’s what your best recollection is? 

Answer: Let me say what my best recollection is, is that sometime between 1985 
and 1989, it may have been closer to 1985 than 1989, I was at a trailer with Jim 
McDougal, Bill Clinton and I were talking for a short period of time. And I remem- 
ber the discussion having to do with blue jeans but I don’t remember how blue jeans 
came up. I remember that there were other pleasantries like hello, how are you and 
that kind of thing that you would normally do. 

I remember the meeting being shorter rather than longer, I think earlier you said 
something about was it an hour, was it half hour. I’m thinking that it was maybe 
much shorter than that, like close to 5 or 10 minutes, and I remember that we stood 
up. I don’t remember sitting down. 

I remember that I saw a woman in the trailer who was not in the area where 
we were, but you could look back down through the trailer and there was a woman 
sitting at a desk who looked like she was, I don’t know whether she was writing 
or typing, I can’t remember. I don’t remember who this woman was or I didn’t recog- 
nize her. 

There was a trooper who may or may not have gotten out of the car and come 
in to get us to go. I think I vaguely remember him getting out of the car because 
the troopers would always be pushing him to go because he would always be late 
and stop places that were not on his itinerary. That’s what I remember. 

So as of your deposition you didn’t remember anything about this 
having been prompted merely by Mr. McDougal wearing 501 jeans; 
is that correct? 

Mr. Nash. I’m sorry, ask the question once more, please. 

Mr. CHERTOFF. The question is as of the deposition, which was 
taken about a month ago, you didn’t remember how the blue jeans 
came up, and you didn’t remember anything about 501 jeans that 
Mr. McDougal was wearing; correct? 

Mr. Nash. I do not remember mentioning 501 blue jeans during 
the deposition. 

Mr. Chertoff. Now this meeting which you have described as 
having to do with pleasantries and blue jeans came up again more 
recently; isn’t that correct? Didn’t Bruce Lindsey call you about it? 
Mr. Nash. Yes. 

Mr. Chertoff. In 1993, Bruce Lindsey called you about it; right? 

Mr. Nash. I don’t remember exactly when it was. 

Mr. Chertoff. Well, let’s go to page 38. 

Question: Do you recall when Mr. Lindsey asked you about any meetings you 
might have gone to with the Governor and Mr. McDougal? 

Answer: Well, it’s been probably — I remember it being when I was at Agriculture. 

Question: Sometime in 1983 — 1993, excuse me? 

Answer: Probably. 
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Were those the questions you were asked and the answers you 
gave in your deposition last month? 

Mr. Nash. Yes. 

Mr. Chertoff. Did you find it odd that Mr. Lindsey would call 
you up and ask about this particular meeting? 

Mr. Nash. No, I didn't find it odd. 

Mr. Chertoff. And that's not the only time he asked you about 
it, is it? 

Mr. Nash. No. 

Mr. Chertoff. He asked you again after Thanksgiving; correct? 

Mr. Nash. I don't remember exactly when it was. 

Mr. Chertoff. Well, page 50, line 8, and just to put it in context, 
Mr. Lindsey was in to take a deposition and was asked about this 
very meeting on November 21, 1995. Now let's go to the deposition 
that you gave, line 8: 

Question: A second conversation with Mr. Lindsey? 

Answer: Yes. I want to say it was around Thanksgiving, either before Thanks- 
giving or after, Fm not real sure, this past Thanksgiving. 

Question: Oh, 1995? 

Answer: Yes. 

Question: What did Mr. Lindsey say to you? 

Answer: He had just asked me did I remember him asking me about a meeting 
that the Governor had in a trailer with me and McDougal, and I said yeah, I do 
remember that. 

Does that refresh your memory that you had a second conversa- 
tion with Mr. Lindsey? 

Mr. Nash. Yes, sir. 

Mr. Chertoff. This was just this last Thanksgiving; right? 

Mr. Nash. This past Thanksgiving. 

Mr. Chertoff. Did Mr. Lindsey tell you that he had been asked 
about this meeting in the Grand Jury? 

Mr. Nash. No. 

Mr. Chertoff. Did you find it curious that this was the second 
time Mr. Lindsey had called you to ask about this meeting at the 
trailer at 145th Street with Governor Clinton and Mr. McDougal? 

Mr. Nash. No, I did not find it curious. 

Mr. Chertoff. You frequently get inquiries like this from Mr. 
Lindsey? 

Mr. Nash. Well, when you have these kinds of things going on, 
I assumed it related to all of this, but I didn’t ask any questions 
about it. I answered his question. 

Mr. Chertoff. From either time you had a conversation with 
Mr. Lindsey in 1993 or 1995 about this meeting that occurred at 
McDougal’s trailer, did he ever tell you how he knew you had been 
present at a meeting with Governor Clinton and Mr. McDougal? 

Mr. Nash. No. 

Mr. Chertoff. I mean, it wasn't something you had volunteered? 
He called you; you didn’t call him to say by the way, I was at a 
meeting with McDougal and the Governor back in the 1980's? 

Mr. Nash. No, I did not call him. 

Mr. CHERTOFF. Mr. Lindsey reached out for you? 

Mr. Nash. He asked me was I at a meeting in a trailer with Mr. 
McDougal and Governor Clinton. 

Mr. CHERTOFF. I'm sorry, I know my time is up. I want to put 
up one last item to ask you to close this off. It's a piece of paper 
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obtained from Mr. Lindsey, part of his notes. Midway down the 
page it says, “Spoke with Bob Nash. He was with BC when he 
went to trailer on 145th Street.” Do you remember saying this — 
I think we’ll give you a copy right now. 

The Chairman. Excuse me just for a moment. The Ranking 
Member is insisting upon strict adherence to the time provisions. 
I think that for an orderly meeting, we should permit Counsel to 
conclude those areas that they are working on with witnesses, pro- 
vided that the time does not extend extraordinarily. However, the 
Ranking Member insists upon this being carried out, and I will ad- 
here to that. So we will suspend at this point and we will come 
back to this. 

Senator Sarbanes. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Thank you, Mr. Chairman. 

I do insist upon it. It’s exactly what the Resolution provided. Yes- 
terday on occasions you went 10, 15, 20 minutes beyond the time 
provided in the Resolution for questioning. I just think it makes for 
a more orderly hearing if we stick to what the Resolution provided 
and then we don’t have to have a back and forth about whether 
time is being unreasonably exceeded and so forth. We’ll stop when 
we get the red light and I think the other side should stop when 
it gets the red light. 

The Chairman. The Senator wants adherence to the Resolution, 
and I will make the observation that to break the flow of witnesses, 
I do not believe is in the best interest of the Committee. We have 
permitted this, obviously, with the indulgence of Members whose 
times we might be intruding upon, so as to attempt to get a full 
picture and attempt to move the proceeding, because we will come 
back to this, but it will just take more time to develop it. 

The Senator is absolutely within his right. But I tell you this, un- 
derstand that this goes two ways and we’ll do it just by the book. 
I do not believe it’s in the best interest of the Committee to operate 
in that fashion, but the Senator has his right to insist upon it, and 
that’s what we will do. 

Senator Sarbanes. Well, what has happened is the process has 
slipped so badly that in my view it’s being abused because the time 
has been extended and extended and extended. There are no limits 
on the number of rounds Members can come back. I understand 
that point. 

The Chairman. This is on your time, Senator. If you want to do 
a filibuster, go ahead. 

Senator Murkowski. Point of inquiry, Mr. Chairman, relative to 
the time. It is 30 minutes for each side? 

The Chairman. Thirty minutes and then 10 minutes. 

Senator Murkowski. And then 10 minutes, and then there will 
be additional rounds if necessary. 

The Chairman. Certainly. 

Senator Murkowski. Well, do all the Members get to question 10 
minutes before it goes back to the 30 minutes? 

Senator Sarbanes. It doesn’t go back to the 30 minutes. 

Senator Murkowski. Thirty minutes is over? 

The Chairman. Yes. 
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Senator Sarbanes. The Resolution is very clear on this point. 
There’s an initial 30 minutes on each side and then it goes 10 min- 
utes on each side from then on. Now what’s been happening is that 
those time limits have been in a sense virtually ignored so there’s 
no form consistent with the provision in the Resolution with re- 
spect to the time. And it seems to me rather than hassle about it 
back and forth, we simply ought to follow what we laid down at the 
beginning on how we were going to alternate time. 

Senator MURKOWSKI. Well, my question is still unanswered rel- 
ative to second rounds. Does it go back to the 

The Chairman. Ten minutes. 

Senator MURKOWSKI. So everybody has 10 minutes after the first 
30 minutes, including the Chairman and Ranking Member from 
then on? Because I have sat here from day to day and felt frus- 
trated, but it seems to me it’s been equal in allowing both sides to 
go over so I am not complaining, I just wanted to understand the 
rule. I understand the rule and I thank the Chairman. 

The Chairman. Yesterday, I think it would be fair to say that 
when the Minority had its points to make they went well over the 
time on a number of occasions, and the Chair permitted that be- 
cause I think Members should be given an opportunity to make 
their views and to complete the questioning if it’s not going to be 
an extraordinarily long period of time. 

I think that the Committee works better in extending that kind 
of courtesy to the Members. However, the Ranking Member is well 
within his right to insisting to that limitation and that’s the way 
we will operate. 

So Senator, it is yours to examine. 

Senator Sarbanes. Well, let me just make this final point, Mr. 
Chairman. A number of Members have been inconvenienced and 
upset on occasions in the past because we haven’t stuck to the 
time, I mean, even Senator Murkowski yesterday himself, on your 
side, but a number of my Members in the past have found them- 
selves waiting and waiting and waiting well beyond the time period 
provided in the Resolution. So I think it would make for a more 
orderly functioning of the Committee if we didn’t have this prob- 
lem. I yield to Mr. Ben-Veniste. We’ll stop when the clock goes red. 

Mr. Ben-Veniste. It’s 3 minutes of 11. 

The Chairman. Mr. Ben-Veniste, the clock has been on and I 
don’t need you to attempt to be a timekeeper and you are not run- 
ning the Committee. You may think you are, but you’re not. 

Mr. Ben-Veniste. No, I’m not. 

The Chairman. Now it’s on your time and the clock is running. 

Mr. Ben-Veniste. I simply noted what time it is, Mr. Chairman. 

The Chairman. And I would simply note that this discussion has 
been on your time, and I said that right from the beginning. 

Mr. Ben-Veniste. Mr. Fitzhugh, this is not the first time that 
you have talked about the matters you have gone into this morning 
under oath, is it? 

Mr. Fitzhugh. No, sir. 

Mr. Ben-Veniste. In fact, this is kind of a deja vu of your testi- 
mony which you gave 6 years ago; isn’t that so? 

Mr. Fitzhugh. Yes, that’s correct. 
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Mr. Ben-Veniste. The testimony that I am alluding to was given 
by you on May 31, 1990, in Little Rock, Arkansas, in the trial 
styled United States of America versus David Henley, Jim Henley, 
and James McDougal; is that correct, sir? 

Mr. FlTZHUGH. Yes, this subject came up at that trial. 

Mr. Ben-Veniste. You were a witness at that trial and you testi- 
fied fully and truthfully to the best of your ability at that time? 

Mr. Fitzhugh. Yes, sir. 

Mr. Ben-Veniste. And of course we have the benefit of that trial 
transcript, and we have the benefit of testimony you gave 2 years 
ago, or rather, an interview that you gave 2 years ago in 1994, be- 
fore the RTC. You're familiar with the fact or you recall the fact 
that you were interviewed extensively at that time by the RTC? 

Mr. Fitzhugh. I've talked to several groups of people on several 
occasions and no doubt that's one of them. 

Mr. Ben-Veniste. Now there isn't anything new that you testi- 
fied to this morning that you hadn't gone over or provided earlier? 

Mr. Fitzhugh. No, sir. 

Mr. Ben-Veniste. Indeed, have you had the occasion to review 
the report issued to the RTC by the law firm of Pillsbury Madison 
& Sutro, your statements and testimony are referred to at pages 
12 and 13 of the Pillsbury Report. I don't know whether you've had 
occasion to review that report, sir. 

Mr. Fitzhugh. I have not. 

Mr. Ben-Veniste. You are, are you not, an attorney licensed to 
practice in Arkansas? 

Mr. Fitzhugh. Yes, that's correct. 

Mr. Ben-Veniste. Let me go over some of the things that I think 
are relevant to your involvement with Madison. First, it is correct, 
is it not, that you discussed back in 1985 questions relating to the 
issuance of preferred stock by Madison in order to raise capital for 
Madison with employees of the Arkansas Securities Department? 

Mr. Fitzhugh. Yes, that's correct, I did. 

Mr. Ben-Veniste. And indeed, we have and you have had the op- 
portunity to review, I take it, and have before you notes reflecting 
Mr. Henley's conversation with you, as well as your memorandum 
to Mr. Latham, dated April 16, 1985? 

Mr. Fitzhugh. I saw that a couple of weeks ago, but I really 
haven't reviewed it, but I know it's out there. 

Mr. Ben-Veniste. You know that it's out there, and presumably 
that helps your recollection to some extent. I know it's 11 years ago 
and it's difficult to remember these things and we'll get to 11 years 
ago with you in a moment, Mr. Nash, but is it fair to say that at 
some point prior to the time that the Rose Law Firm was engaged 
by Madison, that you had occasion to discuss issues relating to the 
issuance of preferred stock with employees of the Arkansas Securi- 
ties Department? 

Mr. Fitzhugh. I really don't know about the timing, as far as 
who I talked to first and when, but that's certainly possible. 

Mr. Ben-Veniste. Do you accept that the references to your con- 
versations reflected in the memoranda contemporaneously pre- 
pared by the individuals with whom you spoke, including your own 
memorandum, are accurate and were not backdated? 

Mr. Fitzhugh. They were not backdated. 
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Mr. Ben-Veniste. So accepting that these discussions occurred 
between you and representatives, I take it that it was Mr. Henley 
at the Arkansas Securities Department, you were making inquiries 
as an attorney, inside attorney, for Madison Savings & Loan at 
that time? 

Mr. Fitzhugh. I don’t know that I was making them as an attor- 
ney. I would have made the same inquiries if I was an attorney or 
if I wasn’t. It was just a job duty that was assigned to me to do. 

Mr. Ben-Veniste. But you were an attorney and you were talk- 
ing about essentially legal questions about the permissible activi- 
ties of a savings and loan chartered by the State of Arkansas? 

Mr. Fitzhugh. Yes, I think it concerned some Arkansas statute, 
that’s correct. 

Mr. Ben-Veniste. It didn’t hurt matters the fact that you were 
trained as an attorney? 

Mr. Fitzhugh. No, sir. 

Mr. Ben-Veniste. That brings to mind the deed that you had 
identified earlier, transferring property from the Wards back to the 
savings and loan and from the savings and loan to you. Indeed, you 
prepared those documents yourself, if I understand your testimony? 
These are the warranty deeds. 

Mr. Fitzhugh. I believe I prepared one of them. 

Mr. Ben-Veniste. The other deed was prepared according to the 
legend appearing on it by John Latham, and John Latham was the 
President of Madison Savings & Loan at that time? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. So one was prepared by you and the other was 
prepared by Latham, but the point I think that is important to 
make is that they were not prepared by outside lawyers and spe- 
cifically they were not prepared by anyone at the Rose Law Firm; 
is that correct? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. Now, you regarded Castle Grande as sort of an 
entity or description within the IDC property; is that correct? 

Mr. Fitzhugh. Yes, that’s correct. 

Mr. Ben-Veniste. When for the first time was any residential 
unit located on that property in accordance with the development 
scheme? 

Mr. Fitzhugh. To my knowledge, there was not any residential 
unit on that property at all until after Madison purchased it. 

Mr. Ben-Veniste. Right. I have no reason to believe otherwise, 
but after that, how long a time elapsed until these wide trailers 
began rolling onto the property? 

Mr. Fitzhugh. I don’t really know because I was not involved in 
the Castle Grande project per se, but if I had to guess, I would 
probably say 3, maybe 4 months, something like that. 

Mr. Ben-Veniste. Was there a point in time when funds began 
to be expended in any amount, significant amount to advertise this 
project, do you recall? 

Mr. Fitzhugh. Castle Grande was advertised, I know that. 

Mr. BEN-VENISTE. About when did that start? 

Mr. Fitzhugh. I really don’t know. 

Mr. Ben-Veniste. Was there a big billboard up there? What sort 
of advertising was there? 
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Mr. FiTZHUGH. I believe Madison did purchase a billboard that 
you could see on Highway 67/167 and probably some other print or 
media, something like that. 

Mr. Ben-Veniste. Well, do you remember, for example, whether 
there was any big television campaign? 

Mr. Fitzhugh. I only remember the Maple Creek Farms. There 
probably was a Castle Grande. 

Mr. Ben-Veniste. Maple Creek Farms was an earlier project? 

Mr. Fitzhugh. Yes, that’s correct. 

Mr. Ben-Veniste. That project involved some sort of sensational 
or certainly talked-about advertising involving Mrs. McDougal as a 
participant in the advertising; is that correct? 

Mr. Fitzhugh. Yes. 

Mr. Ben-Veniste. She was riding a horse and sort of nontradi- 
tional rodeo garb, I guess? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. And did that caused some discussion around 
in Little Rock? 

Mr. Fitzhugh. Yes, I believe it did. 

Mr. Ben-Veniste. Castle Grande was nothing like that, was it? 

Mr. Fitzhugh. No, sir. 

Mr. Ben-Veniste. So there was a billboard out there and maybe 
some print? 

Mr. Fitzhugh. I believe that’s correct. 

Mr. Ben-Veniste. OK. Do you happen to know what the whole 
advertising budget was for Castle Grande? 

Mr. FITZHUGH. I have absolutely no idea. 

Mr. Ben-Veniste. It wasn’t the sort of thing that people talked 
about at cocktail parties in Little Rock, oh, Castle Grande, that’s 
hot, the advertising is interesting or 

Mr. Fitzhugh. No. 

Mr. Ben-Veniste. And in connection with the subsequent trans- 
actions, were you aware of subsequent transactions relating to pur- 
chases and sales of the Castle Grande property? 

Mr. FITZHUGH. When you say, “Castle Grande,” are you referring 
to the what I call the IDC, the entire tract of land? 

Mr. Ben-Veniste. Well, I understand that it was known as IDC 
in terms of the entire tract of land. Let’s talk about it as an entire 
entity. Yesterday, we heard testimony about various land flips and 
the inflated prices involving properties controlled either by the 
McDougals or Madison Guaranty Savings & Loan. Were you famil- 
iar with those transactions? 

Mr. FITZHUGH. Well, I do know that Madison sold certainly other 
properties besides the Levi Strauss building that I purchased, so I 
do know that there were some other sales to other parties. 

Mr. Ben-Veniste. You were a vice president of the savings and 
loan at that time? 

Mr. Fitzhugh. At one point in time I was the vice president of 
the MFC, the financial corporation, and I think at another point in 
time I was a vice president of the savings and loan, and I don’t 
know which was which or when so 

Mr. Ben-Veniste. But during the years 1985, 1986, 1987, you 
were involved in the management of Mr. McDougal’s savings and 
loan/financial services company? 
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Mr. Fitzhugh. I think it would be a stretch to say I was involved 
in the management of it. 

Mr. Ben-Veniste. You were there? 

Mr. Fitzhugh. I was there. 

Mr. Ben-Veniste. On a day-to-day basis? 

Mr. Fitzhugh. Yes. 

Mr. Ben-Veniste. Were you aware that there were fraudulent 
transactions taking place with respect to inflated prices and insider 
dealings? 

Mr. Fitzhugh. No, sir. 

Mr. Ben-Veniste. You were there on a day-to-day basis? 

Mr. Fitzhugh. Yes, sir. 

Mr. Ben-Veniste. And you're an attorney? 

Mr. Fitzhugh. That's correct. 

Mr. Ben-Veniste. Now let me go back to the question of the Rose 
Law Firm. Were you aware that the Rose Law Firm or any of its 
partners or its associates were involved in any of the transactions 
involving these land flips or inflated prices, insider trades? 

Mr. Fitzhugh. I do not recall any involvement with the Rose 
Law Firm that I had anything to do with on IDC or Castle Grande. 

Mr. Ben-Veniste. Or any other matter, as far as you know? 

Mr. Fitzhugh. The only thing I had anything to do with the Rose 
Law Firm concerned broker-dealer matters. 

Mr. Ben-Veniste. The broker-dealer matter that we began talk- 
ing about where you made the inquiry to Mr. Handley at the Ar- 
kansas Department of Securities? 

Mr. Fitzhugh. That's correct. 

Mr. Ben-Veniste. Who did you have dealings with at the Rose 
Law Firm? 

Mr. Fitzhugh. Rick Massey. 

Mr. Ben-Veniste. As far as you know, did anyone other than Mr. 
Massey handle that matter on a day-to-day basis? 

Mr. Fitzhugh. Not that I’m aware of. 

Mr. Ben-Veniste. Did you have contact with anyone other than 
Rick Massey? 

Mr. Fitzhugh. Not that I recall. 

Mr. Ben-Veniste. You testified that you learned shortly after 
you became employed by Madison that Mr. McDougal had some re- 
lationship with Mr. Clinton. 

Mr. Fitzhugh. Yes. 

Mr. Ben-Veniste. It's well-known that, indeed, Mr. Clinton and 
Mr. McDougal had had a relationship in politics and we are most 
aware of the fact that they had a relationship in connection with 
the Whitewater Development. Did you know or did you observe 
whether Mr. McDougal was a person who liked to boast, who was 
boastful about his relationships? 

Mr. Fitzhugh. I don't believe he was excessive in that regard, 
but perhaps to some extent. 

Mr. Ben-Veniste. Let me turn to you for a moment, Mr. Nash. 
In connection with the visit to Mr. McDougal’s trailer, if I under- 
stand correctly, you were unsure of what year that was? 

Mr. Nash. That is correct. 

Mr. Ben-Veniste. We have heard some testimony about another 
property controlled by Mr. McDougal prior to the time that they 
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purchased the IDC property. Do you know what development that 
was that Mr. McDougal was involved in and about which Mrs. 
McDougal had some role in promoting the development? 

Mr. Nash. I remember something called Maple Creek Farms 
being advertised on television. 

Mr. Ben-Veniste. Maple Creek Farms, do you recall what gen- 
eral area that was located in? 

Mr. Nash. It was southeast of Little Rock. 

Mr. Ben-Veniste. Was it far from the area that we are referring 
to here, at 145th Street? 

Mr. Nash. I’m not sure I know which area you’re referring to. 

Mr. Ben-Veniste. The area that has been referred to by Mr. 
Chertoff in his questioning that encompassed the IDC property. 

Mr. Nash. I don’t have any idea how far they are apart or how 
close they are. 

Mr. Ben-Veniste. We’ll come back to that in a second. The issue 
of the Levi’s factory in Arkansas was a matter of discussion, I take 
it, at your level with the Governor from time to time, what Levi 
was doing as an employer in the State? 

Mr. Nash. I’m sorry, one more time, the question. 

Mr. Ben-Veniste. Let me break this down. There was some con- 
fusion and I think to a large measure you cleared that up. There 
was a suggestion that there was a factory on this property con- 
trolled by Madison and Ward. Was the factory that you were talk- 
ing about, the Levi’s factory, on this property or was it in some 
other place nearby? 

Mr. Nash. What I know is there was a Levi Strauss manufactur- 
ing plant in an industrial park south or southeast of Little Rock, 
and it is a Levi Strauss plant. And that is in the general vicinity, 
I don’t know how close it was to this meeting or visit at the trailer. 

Mr. Ben-Veniste. OK. Mr. Fitzhugh, maybe you can help us out, 
since you were more involved in the IDC tract, and clear up this 
question. Was the Levi Strauss factory that Mr. Nash is talking 
about located on this IDC property? 

Mr. Fitzhugh. No, no. 

Mr. Ben-Veniste. That’s quite clearly different than the ware- 
house that you have been talking about? 

Mr. Fitzhugh. Two totally different structures, completely non- 
related and noncontiguous. 

Mr. Ben-Veniste. Thank you. 

Senator Sarbanes. Where was the factory? 

Mr. Fitzhugh. The factory is visible from the 67/167 highway as 
you drive from Little Rock to Pine Bluff. It would be on your left, 
and it is a much larger building. And this, what you have marked 
as number 1 is at least a mile off the road, you could not possibly 
see it from the 67/167 highway, and it’s purely a warehouse, no 
manufacturing facilities whatsoever. 

Senator Sarbanes. That’s just a warehouse? 

Mr. Fitzhugh. Correct. 

Senator Sarbanes. OK. 

Mr. Ben-Veniste. Now much has been made, Mr. Nash, and I’m 
still trying to figure out the connection, about the conversation that 
you were present at where Mr. Clinton, then-Governor Clinton, 
dropped in on Mr. McDougal at this trailer somewhere in this gen- 
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eral area, whether it was Maple Creek Farms or it was on the IDC 
property, I take it you have no ability to tell us right now. 

Mr. Nash. No, sir, I do not. 

Mr. Ben-Veniste. In terms of the subject — how long did the visit 
last? 

Mr. Nash. My best recollection is that it was in the neighborhood 
of 5 to 10 minutes, but I can’t be sure. 

Mr. Ben-Veniste. Now tell us if you will what your job was in 
the State of Arkansas during this period of time? 

Mr. Nash. My job was to provide advice and counsel on the de- 
velopment of economic development programs to make Arkansas a 
better place to live and work. 

Mr. Ben-Veniste. When did you start? 

Mr. Nash. I started to work for the Governor in 1983. I believe 
it was January or February of 1983. 

Mr. Ben-Veniste. Did you work continuously until the time that 
you left? 

Mr. Nash. I worked there from 1982 until sometime in 1989. 

Mr. Ben-Veniste. During that period from 1985 through 1987, 
let’s say, right in the middle of this time period of your service for 
the State, tell us what the nature of your relationship was with the 
Governor? 

Mr. Nash. 1985 to 1987. In 1985, there was a legislative session 
where a large number of economic development programs and poli- 
cies were passed and were in the process of being implemented. 
And I spent a lot of time with the Governor as we were traveling 
around the State discussing these programs and educating the pub- 
lic and the business community and community groups about these 
programs. 

Mr. Ben-Veniste. So you traveled with the Governor frequently 
and met with him frequently during this period? 

Mr. Nash. Yes, sir, I did. 

Mr. Ben-Veniste. Let me ask you whether there was any other 
occasion that you can recall when the Governor met with Mr. 
McDougal? 

Mr. Nash. No, I do not recall another occasion where Governor 
Clinton met with Mr. McDougal. 

Mr. Ben-Veniste. Let’s now focus on this one visit. Your testi- 
mony is it took 5 to 10 minutes. You were present the whole time 
in the trailer with Mr. McDougal and Governor Clinton? 

Mr. Nash. Yes, sir, I was present the whole time. 

Mr. Ben-Veniste. Did Mr. McDougal ask Mr. Clinton to do any- 
thing during that period of time? 

Mr. Nash. No, I do not recall him asking him to do anything. 

Mr. Ben-Veniste. Did Governor Clinton ask Mr. McDougal to do 
anything? 

Mr. Nash. No, I do not recall him asking him, Mr. McDougal, to 
do anything. 

Mr. Ben-Veniste. Did they do any business? Was there any deal 
discussed? 

Mr. Nash. No, it was pleasantries. 

Mr. Ben-Veniste. If I understand your testimony, you were on 
your way from one place that passed by where Mr. McDougal’s 
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trailer was in general terms on your way back to Little Rock; is 
that correct? 

Mr. Nash. Yes. As I remember it, we were — I don’t know exactly 
where, but it seems like his trailer was between where the event 
we attended was and the State capitol. 

Mr. Ben-Veniste. Well, what do you remember about how you 
got to the trailer? Did Governor Clinton give explicit instructions 
on where to find this trailer, as you recall? 

Mr. Nash. No, he did not. As I remember it, we were looking for 
the trailer trying to figure out where it was, and we drove around 
for a few minutes trying to find it. I remember that. 

Mr. Ben-Veniste. So there was no indication given to you that 
Governor Clinton had been there before or had ever visited Mr. 
McDougal there before? 

Mr. Nash. I had no indication that he had visited Mr. McDougal 
there before. 

Mr. Ben-Veniste. To the best of your knowledge, did anything 
untoward take place during that 5- or 10-minute conversation in 
the trailer with Mr. McDougal? 

Mr. Nash. No. 

Mr. Ben-Veniste. I see the orange light is on, and I’ll cede back 
the remaining minute or two. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Mr. Nash, so I gather that, in fact, there was a 
little bit of difficulty in getting to this particular trailer, it wasn’t 
just that you’re driving down the road back from something and all 
of a sudden, the trailer is right there and somebody says, oh, let’s 
stop at the trailer. Rather what happened is there was a specific 
decision to go and meet Mr. McDougal or try to find Mr. McDougal 
at the trailer; right? 

Mr. Nash. That is correct. As I remember it, the trailer is not 
visible from the highway, which I believe is — I forget the number 
but it is not visible from the highway. 

Mr. Chertoff. So you would have looked for it? 

Mr. Nash. Yes, sir. 

Mr. Chertoff. I want to ask you, Mr. Fitzhugh, you mentioned 
this Levi Strauss factory. Where is that in relation to your build- 
ing, the Levi Strauss warehouse? 

Mr. Fitzhugh. It’s not anywhere close. I mean, it’s in the same 
general vicinity. It’s on the same major highway there, but you 
can’t see one building from the other, and it takes 4 or 5 minutes 
to drive from one to the other. 

Mr. Chertoff. Now did Mr. McDougal have any interest or did 
Madison or any other one of Mr. McDougal’s businesses, to your 
knowledge, have any business relationship or ownership interest in 
the Levi Strauss factory? 

Mr. Fitzhugh. Absolutely none that I’m aware of. 

Mr. Chertoff. But you are aware because you, in fact, were in- 
volved in the transaction that Mr. McDougal did have an interest 
of some kind, whether it be originally ownership or whether it be 
through the loan and the nonrecourse note, with the Levi Strauss 
warehouse; right? 

Mr. Fitzhugh. Yes. 
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Mr. Chertoff. And in fact, it was part of the understanding that 
you had when you warehoused this piece of property that he was 
ultimately going to try to get this thing sold so he might make 
some money off of it; right? 

Mr. Fitzhugh. Well, I think the long-range picture ties back in 
with this broker-dealer, that that was one of the things I was hired 
to do was set up a broker-dealer at Madison. They were going to 
offer shares in various real estate projects and the Levi Strauss 
building was going to be one of the projects that was put into a lim- 
ited partnership and sold. It never took place. 

Mr. Chertoff. So that was a building, that Levi Strauss build- 
ing was something Mr. McDougal did have an interest in seeing 
sold at some point; right? 

Mr. Fitzhugh. Yes. 

Mr. Chertoff. Mr. Nash, I want to get back to the question 
about how blue jeans comes up here, because I want to be quite 
sure. Your testimony here is that now you recall blue jeans comes 
up in this meeting that you drove to at this trailer you tried to 
find, that this comes up because there was a comment on the Levi’s 
jeans that Mr. McDougal was wearing? 

Mr. Nash. That is what I remember, sir. 

Mr. Chertoff. Well, we can go back to the deposition of a month 
ago, page 34, line 18: 

Question : And then what happened, what occurred during this meeting? 

Answer: As I remember it, pleasantries were exchanged and I remember a discus- 
sion about blue jeans, blue jeans, because there was a blue jean factory close, Levi 
Strauss has a blue jean factory out there, and in some sort of way that subject came 
up. That’s about the only thing specific I can remember. 

Question: What do you recall about this blue jean factory? Anything more? Was 
McDougal interested in investing in the blue jean factory? 

Answer: I don’t know. 

So it seems like in your deposition here you associated this issue 
of blue jeans coming up not because of what someone was wearing 
but because of the fact that there was a discussion of a blue jeans 
factory. Is that what — fair to say in your deposition? 

Mr. Nash. That is not fair. I think later on 

Mr. Chertoff. The deposition is wrong? 

Mr. Nash. Later on in the deposition I said the comment was 
about blue jeans and not a blue jeans factory. 

Mr. Chertoff. I understand there was a comment about blue 
jeans. Do you dispute that in your answer in the deposition, you 
said, “I remember a discussion about blue jeans, because there was 
a blue jean factory close, Levi Strauss has a blue jean factory out 
there, and in some sort of way that subject came up.” Is that the 
answer you gave? 

Mr. Nash. That is one of the answers. But in the later answer 
I indicated that the subject was about blue jeans and not a blue 
jeans factory. 

Mr. CHERTOFF. And it wasn’t until today that you remembered 
or told us that the subject came up simply because someone was 
commenting on the pair of jeans that Mr. McDougal was wearing? 

Mr. Nash. No, sir, I thought about it a lot after the deposition. 
When you leave a deposition you think about it. 

Mr. Chertoff. You thought about it a lot? 

Mr. Nash. Yes. 
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Mr. Chertoff. Who did you speak to other than your attorney 
about the deposition after you left the deposition? 

Mr. Nash. I reported to Jane Sherburne that — before I went that 
I was going to the deposition, and I think that's it. 

Mr. Chertoff. I beg your pardon? 

Mr. Nash. I think that's it. I chose not to discuss it. 

Mr. Chertoff. You reported to her in what way? 

Mr. Nash. That I just went to the deposition — that I was going 
to the deposition. 

Mr. Chertoff. Then after you came out of the deposition you 
discussed it with no one but your own attorney? 

Mr. Nash. My own attorney and my wife, I indicated to her that 
I went to the deposition. 

Mr. Chertoff. And did you talk to Jane Sherburne again after- 
wards? 

Mr. Nash. No, other than saying I did a deposition. 

Mr. Chertoff. After you came out, you told her what? 

Mr. Nash. That I went to the deposition. 

Mr. Chertoff. Did you tell her what the subject was? 

Mr. Nash. No. 

Mr. Chertoff. Did she ask you? 

Mr. Nash. No. 

Mr. Chertoff. What about Mr. Lindsey who had made the two 
calls, one to you in 1993 and one to you at Thanksgiving of 1995, 
did you call him back and tell him about the deposition? 

Mr. Nash. No. 

Mr. Chertoff. In your thinking about this deposition, about this 
meeting and this encounter, did you wonder to yourself why Mr. 
Lindsey would have made two calls to you about this meeting, one 
in 1993 and one after his own deposition in 1995? 

Mr. Nash. I would have assumed it was about all of this that's 
going on here today. 

Mr. Chertoff. Well, in 1993 none of this was going on. Do you 
know why he brought it up in 1993? 

Mr. Nash. I do not know. 

Mr. Chertoff. Now, you indicated that you were at one meeting 
at the trailer with then-Governor Clinton and Mr. McDougal, and 
the evidence is that Mr. McDougal actually didn't move out to the 
trailer on 145th Street until February 1986. I want to be clear. 
During your visit, did Mr. McDougal take you and the Governor on 
a tour of the property? 

Mr. Nash. No. 

Mr. Chertoff. During your visit, did Mr. McDougal take you 
and the Governor to lunch? 

Mr. Nash. No. 

Mr. Chertoff. You’re positive about that? 

Mr. Nash. I'm positive. 

Mr. Chertoff. Because then we have a second meeting, and this 
comes from the recorded statement of Sue Strayhorn, which we 
have from the RTC, at page 47, she describes what appears to be 
a second meeting at the trailer, and she says: 

Bill Clinton, the only other time I remember seeing him was or even talking to 
him on the telephone, I mean he just — he didn’t call a lot — but he was out at the 
Castle Grande sales office. He dropped in and — as I recall, I think they went up 
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the street to the little plate lunch place and had lunch, and Jim said something 
about giving him a tour. 

And I assume it was a commercial property because I think at the time there was 
a steel mill or steel firm was looking to come in and they were looking at the prop- 
erty out there, so I think he might have been interested in the industrial part of 
it. But that was kind of a nonevent thing too, you know. 

Now, we have this other occasion that Ms. Strayhorn remembers 
out at this trailer, the Castle Grande sales trailer, which involves 
going to a lunch place and getting a tour and something about a 
steel mill. You were not at that visit? 

Mr. Nash. No, sir. 

Mr. Chertoff. Your visit is separate from this other visit which 
we now have to conclude is a second visit; correct? 

Mr. Nash. I don’t know anything about the second visit. I know 
about the visit that I had. 

Mr. Chertoff. But I want to close off any notion that your visit 
is the same one that she’s talking about, because you didn’t go to 
a lunch place and you didn’t get a tour of the property? 

Mr. Nash. I did not go to a lunch place and I did not get a tour 
of the property. 

Mr. Chertoff. So the visit she remembers is a separate second 
visit, as far as you know? 

Mr. Nash. I don’t know anything about her visit or her meeting. 

Mr. Chertoff. Now, I want to ask you, Mr. Fitzhugh, because 
you were asked just briefly by Mr. Ben-Veniste about whether you 
were aware of fraudulent transactions and insider deals. 

Your transaction was essentially a sham transaction devised to 
get some property off the books because it was expected that exam- 
iners would be coming in and would determine that there was too 
much investment property being held by Madison Guaranty; isn’t 
that right? 

Mr. Fitzhugh. Well, at the time that McDougal first discussed 
it with me and we were putting the numbers and papers together, 
I certainly never thought of it as being a sham transaction. I mean, 
I didn’t know if the savings and loan was making money or losing 
money, and they had an in-house compliance officer, they had an 
attorney as president of the bank. As far as I knew, what they 
were doing was perfectly legitimate. I wasn’t going to question 
what McDougal was doing in arranging the affairs of the bank. 

Mr. Chertoff. You thought it was legitimate that you’re going 
to take a commission, a sales commission as the broker for a piece 
of property you purchased, turn around and use that as the down- 
payment, then get a loan on a nonrecourse basis on an appraisal 
that you have described as being twice what the value of the prop- 
erty was really worth, on a piece of property you had never seen. 
You thought that was a regular, plain vanilla, just terrific trans- 
action. Is that what you are telling us? 

Mr. Fitzhugh. No, that is not what I said. I didn’t think that 
much about the transaction. And I believe the appraisal came up 
later. I didn’t think it was my place to question McDougal and the 
others, when there’s a whole bunch of other people, a loan commit- 
tee, compliance officer, that’s their job. 

Mr. Chertoff. You knew this smelled, didn’t you? 
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Mr. FlTZHUGH. Well, I thought this is their transaction and if 
they want to put it together that way, that’s their business. I didn’t 
think it up. 

Mr. Chertoff. So when you say you didn’t know about other in- 
sider deals and stuff, can we assume that you took the same atti- 
tude to other things going on at the savings and loan that you took 
to this transaction you personally were involved in, namely, it was 
their business, you didn’t want to know about it? 

Mr. FlTZHUGH. No, because there weren’t that many things that 
I would have any reason to question or wonder about. 

Mr. Chertoff. We will come back to that the next round. 

The CHAIRMAN. Senator Sarbanes. 

Senator Sarbanes. Mr. Nash, you don’t know anything about 
this other second meeting that Mr. Chertoff has been asking about, 
I take it? 

Mr. Nash. No, sir, I do not. 

Senator Sarbanes. The only meeting you know about is the one, 
the 5- or 10-minute meeting that involved you and Mr. McDougal 
and the Governor? 

Mr. Nash. Yes, sir, that is correct. 

Senator Sarbanes. Involved you and Mr. McDougal and the Gov- 
ernor. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. You don’t know it to be a first or second, or 
any number meeting, I take it? 

Mr. Nash. No, sir, I do not. 

Mr. Ben-Veniste. When you arrived at the trailer with the Gov- 
ernor, was Mr. McDougal expecting you? 

Mr. Nash. No, sir, I don’t think he was because he seemed sur- 
prised when I walked in. 

Mr. Ben-Veniste. So basically Mr. Clinton was dropping in on 
Mr. McDougal, he knew he had a sales office or some kind of office 
in a trailer somewhere in this area, and he decided he would stop 
in on him? 

Mr. Nash. I assumed he knew that. 

Mr. Ben-Veniste. As far as your recollection is concerned, the 
conversation was completely unremarkable and innocuous? 

Mr. Nash. Yes, it was a typical drop-by as we would normally 
do when we are out on the road. 

Mr. Ben-Veniste. Quite clearly, Mr. David Hale was not present 
at the meeting, he was nowhere in the trailer or on the grounds 
or lurking about? 

Mr. Nash. I did not see Mr. Hale at this meeting I attended in 
the trailer with Governor Clinton and Mr. McDougal. 

Mr. Ben-Veniste. Now, Mr. Fitzhugh, we have had this interest- 
ing questioning about the blue jeans and the blue jean plant and 
whether Mr. McDougal was wearing blue jeans, and so on and so 
forth, and so there is some relationship between some transaction 
and Governor Clinton. 

Let me ask you directly. Did Governor Clinton have anything to 
do with the transaction in which you were involved, and about 
which you testified, to the best of your knowledge? 

Mr. Fitzhugh. Absolutely none that I am aware of. 
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Mr. Ben-Veniste. At the time that the Rose Firm was engaged 
to represent Madison Guaranty Savings & Loan in connection with 
this preferred stock issue, who was the principal outside attorney 
for the savings and loan? 

Mr. Fitzhugh. At Madison? 

Mr. Ben-Veniste. Yes. 

Mr. Fitzhugh. I don’t really know. I could guess, but I don’t 
know if I would be correct. 

Mr. Ben-Veniste. And, during your time there, prior to or subse- 
quent to the time that the Rose Firm was engaged on the issues 
that you have talked about, were there other outside firms per- 
forming work for Madison? 

Mr. Fitzhugh. There were other attorneys that I believe, did 
some work for Madison, but I don’t know in what capacity they 
were hired and what work they did. 

Mr. Ben-Veniste. Who were the other law firms that you know 
about? 

Mr. Fitzhugh. I believe the Mitchell law firm did some work for 
the bank. 

Mr. Ben-Veniste. Any others? 

Mr. FITZHUGH. As far as law firms — the Arnold, Grobmyer law 
firm did some work on some of the syndications, at least, I believe 
that’s who it was. 

Mr. Ben-Veniste. Is it correct that the Mitchell firm included 
now-Governor Tucker as a partner or a named partner of the firm? 

Mr. Fitzhugh. At some point in time his name was added, but 
I don’t know when. It could have been then, but I am not sure. 

Mr. Ben-Veniste. Who is Mr. Selig? 

Mr. Fitzhugh. Mr. John Selig is one of the— I believe he is a 
partner of the Mitchell law firm and I believe he did some work 
for the bank during the period of time I was there. 

Mr. Ben-Veniste. Is it correct that in your interviews before the 
RTC, at page 6, more than 2 years ago, in 1994, you stated that, 
“Mr. Selig was kind of the outside counsel for the principal counsel 
for the bank, the S&L. I think that’s what he was, I believe so. I 
believe that’s correct.” 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. So, we have the fact that, to the best of your 
knowledge, the Rose Law Firm was not involved in any of the 
transactions that Mr. Chertoff has been talking about, and about 
which we heard so much testimony yesterday, involving the trans- 
fers of various properties. We know that from the billing records 
and the testimony of the partners of the Rose Firm that they were 
not so involved. We know from the Pillsbury Madison & Sutro Re- 
port that the Rose Firm was not so involved. 

Do you have any other testimony from any source or evidence 
from any source that would suggest that there is additional infor- 
mation to be gotten, that the Rose Firm indeed was involved in 
some ways that the RTC and these other investigative agencies 
have not been able to uncover? 

Mr. Fitzhugh. No, I have no information of that type at all. 

Mr. Ben-Veniste. And if I understand your testimony, it is quite 
clear that Governor Clinton and Mrs. Clinton and the Rose Firm 
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had nothing to do with the transaction in which you have testified 
involving the purchase of this abandoned warehouse? 

Mr. Fitzhugh. It wasn’t abandoned, but absolutely nothing that 
I was aware of. 

Mr. Ben-Veniste. Sorry, it was not a Levi Strauss warehouse, 
was it, at the time? 

Mr. Fitzhugh. Yes, it was. 

Mr. Ben-Veniste. It was at the time? 

Ms. Fitzhugh. Yes, it was. 

Mr. Ben-Veniste. It was not a manufacturing facility; that facil- 
ity was elsewhere, a larger facility, obviously? 

Mr. Fitzhugh. That’s correct. 

Senator Sarbanes. Senator Bond. 

OPENING COMMENTS OF SENATOR CHRISTOPHER S. BOND 

Senator Bond. Thank you very much, Senator Sarbanes. 

Mr. Fitzhugh, you are a practicing lawyer, you have a law de- 
gree. Have you practiced law? 

Mr. Fitzhugh. I have a law degree, that’s correct. 

Senator Bond. Do you have an MBA? 

Mr. Fitzhugh. Yes. 

Senator Bond. You worked at a well known, regional CPA firm 
in Little Rock, did you not? 

Mr. Fitzhugh. That’s correct. 

Senator Bond. You also worked with a large real estate develop- 
ment firm based in New York? 

Mr. Fitzhugh. That’s correct. 

Senator Bond. You went to work for Madison Financial, the 
service corporation of Madison Guaranty, back in March 1985; is 
that correct? 

Mr. Fitzhugh. Yes, that’s correct. 

Senator Bond. It was October 1985 that McDougal came to you 
with this deal, you were going to buy the Levi Strauss building? 

Mr. Fitzhugh. That’s correct. 

Senator Bond. As I understand it, you got a half-million dollar 
loan, you got a commission that became the downpayment, and it 
was a nonrecourse loan, so you weren’t personally liable? 

Mr. Fitzhugh. That’s correct. 

Senator Bond. That’s a heck of a deal, is it not? 

Mr. Fitzhugh. If I had made any money off of it, it might have 
been. Perhaps it had potential, but it didn’t do anything for me. 

Senator Bond. At some point you concluded that that was a 
sham transaction, or you were a straw party, did you not? 

Mr. Fitzhugh. When I became aware of some of the other as- 
pects of that transaction that I was not aware of in October 1985, 
then it became — yes, it became aware to me that it was not quite 
what I thought it was. 

Senator Bond. What were the aspects of the transaction that 
convinced you it was a sham, or that you were a straw party? What 
parts tipped you off that this was somehow not on the up-and-up? 

Mr. Fitzhugh. The commission that was paid to me, I, in turn, 
immediately gave it to the bank so I didn’t make a nickel off that. 

Senator BOND. You had to pay tax on it? 
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Mr. Fitzhugh. Yes, I did, so I was actually in the hole. But I 
later became aware that, when that property was sold, two other 
people were paid 10 percent commissions or at least — I can’t say 
that is true. That is what I understand is true. So on one trans- 
action, there was $150,000 of commissions paid, which is certainly 
exorbitant. 

Senator Bond. What about the appraisals? Did you learn that 
the appraisals had a wonderful way of going up on that property? 

Mr. FlTZHUGH. I am not aware of more than one appraisal. When 
you say “going up,” that means there is more than one 

Senator Bond. What appraisal was given on that property? 

Mr. Fitzhugh. The only one I ever saw was the one we talked 
about earlier that was like a million or a million one or two, some- 
thing like that. That’s the only one I am aware of. 

Senator Bond. Mr. Betts made that appraisal? 

Mr. Fitzhugh. That’s correct. 

Senator Bond. You had just bought the property for a half mil- 
lion dollars so that was a heck of a deal, was it not? 

Mr. Fitzhugh. Had it been worth a million two, that would have 
been a heck of a deal. 

Senator Bond. It seemed like it was going to be a heck of a deal, 
but there came a time when they came to you and said you have 
to sign a recourse loan? 

Mr. Fitzhugh. That’s correct. 

Senator Bond. And you did that. What caused them to tell you 
that you had to sign a recourse loan? 

Mr. Fitzhugh. It is my understanding that the bank examiners 
were coming and they would not look favorably upon a nonrecourse 
note. And it would be reclassified on the books of the savings and 
loan from one area to another that would, you know, be to the det- 
riment of the savings and loan. 

Senator Bond. In fact, with your legal and your real estate back- 
ground, your work for a CPA, had the examiners known it was a 
nonrecourse loan, they should have classified it, should they not? 

Mr. Fitzhugh. I don’t really know that much about bank exam- 
ining, but I can see why they might. Because the bank had some 
exposure there if I turned the property in, which I certainly had 
the option to do at any point I wanted. 

Senator Bond. Interesting to me is how did they know the bank 
examiners were coming? Is that Arkansas practice, that the bank 
examiners or the savings and loan examiners, say, give a little tip- 
off that — get the books in order? 

Mr. Fitzhugh. It was rumored for months, when I was down 
there, that the bank examiners are coming Monday. Then they 
wouldn’t come and 2 weeks later the bank examiners are coming 
Monday, and they didn’t come. I was not involved in any part of 
the bank that had anything to do with bank examiners, but it was 
just kind of a constant rumor, that they were coming. 

Senator Bond. When did you sign the recourse loan? 

Mr. Fitzhugh. I’m not entirely sure. I don’t really remember. 

Senator Bond. That was, in fact, near the time when the bank 
examiners did come? 
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Mr. Fitzhugh. Oh, I am sure it was. It could have been a week 
before, it could have been a month before, but it was certainly be- 
fore that. 

Senator Bond. But they knew at some point they had had this 
nonrecourse loan — how long did you have the nonrecourse loan? 

Mr. FITZHUGH. I don’t know. I mean, I know when I signed it 

Senator Bond. Was it 6 months? Was it October 1985 you signed 
it? Or maybe February, when you had to sign the recourse loan? 

Mr. Fitzhugh. I don’t know, but that’s possible. 

Senator Bond. Did you know anything else about the other ac- 
tivities at Madison or at Madison Financial? There was a weekend 
around February 28th when major activities were underway to 
clean up the books. Were you involved in any other preparations 
for the arrival of the bank examiners other than signing the re- 
course note? 

Mr. Fitzhugh. No, I was not. 

Senator Bond. With your experience, you saw by, I believe it was 
August 1987, that this was not on the up-and-up. What did you do 
and who did you talk to about it in August 1987? 

Mr. Fitzhugh. I don’t believe it was in August 1987, because I 
wasn’t even working there any longer. 

Senator Bond. When did you deed back the property to Madison? 

Mr. Fitzhugh. I am not sure. I mean, it is a public record. I just 
don’t happen to know that date. 

Senator Bond. OK. When did you leave Madison? 

Mr. Fitzhugh. I believe it was in July 1987. 

Senator Bond. Did you deed the property back then? 

Mr. FITZHUGH. I thought I had because I had several discussions 
with people prior to leaving about things that we had to do to kind 
of unwind the entire transaction. And I thought it was completed 
before I left. It is possible that the deeds were signed afterwards. 

Senator Bond. With whom did you have those discussions? 

Mr. Fitzhugh. Primarily Stephen Cuffman. 

Senator Bond. Mr. Cuffman, and by that time you could explain 
to him that this transaction just didn’t look right? 

Mr. Fitzhugh. Actually what happened was at some point in 
time I believe he was chairman of the bank. I knew Steve; and I 
called him up and said, “Steve, you may or may not know about 
this but let me tell you what has happened.” And I explained it to 
him. He said, “Oh, my God, no, I did not know about that.” And 
we both knew we had to straighten it out and basically unwind it. 

Senator Bond. You deeded it back to Madison Financial? 

Mr. Fitzhugh. I believe so. 

Senator Bond. Did you pay any money back or was there any 
consideration given for that deeding back? 

Mr. Fitzhugh. No, they didn’t pay me and I didn’t pay them. No 
money changed hands. 

Senator Bond. So in effect, looking back on it, you were a straw 
party; is that correct? 

Mr. Fitzhugh. That’s correct. 

Senator Bond. It was a sham transaction? 

Mr. Fitzhugh. Well, you keep saying “a sham transaction.” At 
some point I did decide that it looked pretty bad, but when it was 
originally presented to me, if this thing had actually worked, if we 
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had been able to syndicate the property, which was the original 
plan and that goes back to the broker-dealer, if there had been any 
profits to be made one of the things that Madison did was you got 
your salary. And if you were in a department or a project that 
made some money, you shared 10 percent of the profits. So if it had 
ever been profitable, I stood to make, not a large amount of money, 
but possibly some. 

Senator Bond. You said that you had not seen the building be- 
fore you purchased it? 

Mr. FlTZHUGH. That's correct. 

Senator BOND. Did you make any inquiry as to how Madison Fi- 
nancial had acquired it? 

Mr. FlTZHUGH. I knew how they had acquired it. 

Senator Bond. How had they acquired it? 

Mr. FlTZHUGH. By buying the assets of IDC. 

Senator Bond. Do you know how much they paid for that prop- 
erty or how much IDC paid for it? 

Mr. FlTZHUGH. Absolutely no idea what the basis was on that 
property. 

Senator Bond. Do you know what a land flip is? 

Mr. Fitzhugh. Yes, I do. 

Senator Bond. Would you just describe what a land flip is and 
how a land flip involving nonrecourse loans can drain money out 
of a financial institution? 

Mr. FlTZHUGH. Well, that's kind of a complicated question. But 
basically a land flip is 

Senator Bond. Tell us what a land flip is. 

Mr. Fitzhugh. A sells it to B for $1, and B sells it to C for $2, 
so B has made a profit of $1. That's a landflip. And C may sell it 
to D for $3. 

Senator Bond. If all these are done with nonrecourse loans, ev- 
erybody can walk away with a dollar, but all those dollars ulti- 
mately come out of the pocket of the financial institution, or in this 
instance, out of the savings and loan insurance fund; and then out 
of the taxpayers’ pocket; is that correct? 

Mr. Fitzhugh. Ultimately, if people start defaulting, that’s right. 
Whoever is loaned the money so that the last person, when the 
music stops, buys it, then that lending institution may wind up 
with the property and no money. 

Senator Bond. And they did. Thank you, Mr. Fitzhugh. 

Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Fitzhugh, I want to be clear on one thing 
about this commission that you received, when you went through 
this arrangement, actually you didn’t keep it, you used it as the 
downpayment on the property; is that correct? 

Mr. Fitzhugh. I never had possession of it other than to sit 
across the desk from a man who said, here, sign this, I signed it, 
handed it back to him, and that's the extent of that commission. 

Senator Sarbanes. OK. You did have to report it, though, as in- 
come and pay tax 

Mr. Fitzhugh. Yes, I did report it as income, paid taxes on it. 

Senator Sarbanes. Mr. Ben-Veniste. 


882 


Mr. Ben-Veniste. Mr. Fitzhugh, let me go back again to the pur- 
chase by Madison Guaranty Savings & Loan of this property, 
which you have identified as the IDC transaction. At the time this 
parcel of land was purchased, was it known by any other name 
other than IDC? 

Mr. Fitzhugh. Not that I am aware of, it was the IDC property. 

Mr. Ben-Veniste. This concept of Castle Grande, the idea that 
a portion of land could be developed for residential use, having 
extra-wide trailer homes in this area, was something that came 
later, if I understand your testimony? 

Mr. Fitzhugh. That’s my understanding, yes, that Castle Grande 
did not exist at the time the IDC property was purchased. 

Mr. Ben-Veniste. So that nobody could have known the property 
as Castle Grande prior to or at the time of the closing of the IDC 
transaction? 

Mr. Fitzhugh. That’s my understanding. 

Mr. Ben-Veniste. Now it is quite clear in your mind, then, that 
IDC and Castle Grande are two different entities, or one entity 
within a second larger entity, subsequently developed, concocted, 
thought of, and created? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. Let me go again to the issue of the attorneys 
involved in making these deals. The transaction that you were in- 
volved in, that involved a no- or nonrecourse loan, who drew up the 
papers in connection with the nonrecourse loan? 

Mr. Fitzhugh. I did. 

Mr. Ben-Veniste. No outside attorney, and specifically no one 
from the Rose Firm, and more specifically Mrs. Clinton, was not in- 
volved in that transaction? 

Mr. Fitzhugh. I drew up all the papers. 

Mr. Ben-Veniste. The idea, the concept of a nonrecourse loan, 
was this something that you created? 

Mr. Fitzhugh. Yes, sir. 

Mr. Ben-Veniste. And was the concept of nonrecourse something 
new, had you invented that as far as you knew? 

Mr. Fitzhugh. No, I think it was rather a common practice. 
There was no way in the world I was going to buy that building 
unless I got nonrecourse money. 

Mr. Ben-Veniste. That is really what I was getting to. We tend 
to focus so narrowly here on these issues. The concept of a nonre- 
course loan is something that wasn’t new with this transaction. 
These kinds of loans had been made in thousands of savings and 
loans throughout the United States? 

Mr. Fitzhugh. That’s correct. It is not all that unusual. 

Mr. Ben-Veniste. And, indeed, the problem with the nonrecourse 
loan that occurs, the most serious problem that occurs is when the 
value of the land to which the lending institution must look for re- 
payment of the loan, if it’s a loan based on land, when that land 
goes down in value, as it did with the crash in real estate in the 
mid-1980’s, then the savings and loan, then the lender is on the 
hook for the difference? 

Mr. Fitzhugh. That’s correct. If the person stops making their 
note payments, then the only asset to back up the note and the 
mortgage is that piece of property, nothing else. 
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Mr. Ben-Veniste. So that, in thousands of savings and loans 
throughout the United States, these nonrecourse loans secured by 
real estate or other tangible property which declined in value since 
the time the loan was made was a substantial part of what became 
the savings and loan crisis; is that fair to say? 

Mr. FlTZHUGH. I am sure some portion of that was nonrecourse 
notes, that’s correct. 

Mr. Ben-Veniste. Now in connection with the other transactions 
about which we have heard testimony involving the flips back and 
forth and I am not suggesting that anyone who had a nonrecourse 
loan at a savings and loan or other institution was engaged in 
some fraudulent transaction. The fraud that has been discussed 
here and alleged here has to do with inflated values, wrongful ap- 
praisals, and insider transactions that made it a sham. Would you 
accept that? 

Mr. FlTZHUGH. Yes, that’s correct. I mean, the concept of a nonre- 
course loan in itself is by no means something that’s fraudulent. 

Mr. Ben-Veniste. So that, in connection with the other trans- 
actions that were testified to here by the bank examiners who 
looked at them, and are set forth in much, much greater detail and 
clarity in the reports that we have received about Madison bank 
from the RTC and other institutions, indicate that Mr. McDougal 
was apparently involved in a number of transactions that were 
highly questionable. 

My question to you is whether you have reason to believe that 
the papers documenting these transactions, such as the papering 
for your transaction, was prepared by anyone other than the insid- 
ers themselves? 

Mr. FlTZHUGH. No. 

Mr. Ben-Veniste. And, indeed, the improprieties that have been 
alleged here were, to a large extent, the subject of a criminal trial 
back in 1990 in which Mr. McDougal was prosecuted and acquitted; 
is that correct? 

Mr. FlTZHUGH. Yes. There were several parts of that trial, and 
this Levi Strauss building was one of those, and he was acquitted. 

Mr. Ben-Veniste. You were asked a question, I believe by the 
Senator from Alaska, about — I’m sorry, it may have been Senator 
Bond, I stand corrected — about the procedures in effect in Arkan- 
sas for the bank examination. 

We are fortunate, Mr. Chairman, that we have something to help 
us in that regard. It is the interview by Pillsbury Madison & Sutro 
of Mr. Clark. Mr. Clark was the bank examiner from the Federal 
Home Loan Bank Board, who provided this information on October 
20, 1994, at page 20656651. And I will read from it: 

But in the normal course what happens is a request letter for information is sent 
to the institution. In that letter it would tell them what date we expect to arrive. 
Normally, that request letter would have been sent out a few weeks, at least, in 
advance. That was sent out from the Little Rock offices, at least as far as I know, 
but they would have known we would have been coming to the institution, at least 
a few weeks ahead of time. 

That was James Clark’s statement. He was the bank examiner 
who performed the examination in 1986. Does that help clarify or 
refresh your recollection about the circumstances under which you 
knew that the examination was going to take place at or about a 
specific time? 
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Mr. Fitzhugh. Yes, I imagine the savings and loan received a 
letter the nature you are talking about, and let people know that 
they were coming. 

Mr. Ben-Veniste. I have nothing further, Mr. Chairman. 

The Chairman. So you hear the cops are coming, and somebody 
comes to you and says, hey, listen, you know that nonrecourse note, 
you have to sign something and make it so that we can show it to 
some people so that we can show they do have recourse. Did they 
come to you like that? 

Mr. Fitzhugh. More or less like that, yes. 

The Chairman. So you knew 

Mr. Fitzhugh. They just said here, sign it. 

The Chairman. They said here, sign it? You told us in the begin- 
ning that you would never sign anything like that. You wouldn’t 
go into an agreement if you didn’t know you could get off the hook 
at anytime and you didn’t have any personal responsibilities; isn’t 
that true? 

Mr. Fitzhugh. That’s correct. 

The Chairman. A guy comes in and says sign it, what did he tell 
you? He said because the bank examiners are coming. 

Mr. Fitzhugh. No, but I think that was common knowledge. 

The Chairman. Then you knew the bank examiners were com- 
ing. Did he say just sign it because I want you to sign it, or did 
he say sign it because the bank examiners are coming? 

Mr. Fitzhugh. He just said sign it. 

The Chairman. He said sign it. But you are a lawyer, you are 
astute, you are in real estate, you do all these things. He just said 
sign it and you just sign anything. You told us you wouldn’t have 
signed that thing initially. Now they come, and it happens right be- 
fore this bank’s examination, and they say, here, sign this, now you 
are going to be personally on the hook. Why did you sign it? 

Mr. Fitzhugh. Well, because I knew it wouldn’t stand up. 

The Chairman. But you knew that it was going to be used, right? 

Mr. Fitzhugh. It bothered me, yes. I felt like they were going to 
do something with it, and, yes, that bothered me a lot. 

The Chairman. That was improper, wasn’t it? 

Mr. Fitzhugh. It was, for them to present that to me and say 
sign it, it was improper. 

The Chairman. Why didn’t you tell them I’m not going to sign? 

Mr. Fitzhugh. I thought about that. 

The Chairman. But you didn’t do that? 

Mr. Fitzhugh. No, I didn’t. 

The Chairman. Why did you take the $50,000 commission? You 
didn’t do a darn thing to earn that, did you? 

Mr. Fitzhugh. I didn’t benefit from it, either. 

The Chairman. Did you do anything to earn that commission? 

Mr. Fitzhugh. No. 

The Chairman. Senator Grams. 

OPENING COMMENTS OF SENATOR ROD GRAMS 

Senator Grams. Thank you, Mr. Chairman. 

I would like to follow up on that. Speaking about the loan, Mr. 
Fitzhugh, you received a $50,000 commission on this transaction. 
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If we can put up the slide dealing with the acquisition of property 
by David Fitzhugh, I just want to try to follow some of this money. 

You received a $50,000 commission for a $500,000 purchase, yet 
also was a $475,000 loan. If you add all those together, there is a 
missing $25,000. You said you didn't benefit, so in other words, 
$25,000 didn't get skimmed off and get put into your account? 

Mr. Fitzhugh. No, it did not. 

Senator Grams. Where did it go? 

Mr. Fitzhugh. I think there were some operating expenses, we 
had to pay insurance and get a bond with the city of Little Rock, 
and we didn't want to have absolutely no money in that account 
in case something needed to be done. 

Senator Grams. Whose account was this? Was it Mr. McDougal’s, 
so did he benefit from this loan as well? 

Mr. Fitzhugh. No, it was my account. 

Senator Grams. So all $25,000 was gone? 

Mr. Fitzhugh. I don't know at the time the note was closed if 
it was fully funded or not. 

Senator Grams. But you had a $25,000 cushion in there to take 
carry of excessive expenses. 

Mr. Fitzhugh. I don’t believe I did. 

Senator Grams. You said you had money in an account that was 
going to take care of these expenses? 

Mr. Fitzhugh. But I don't know how much it was. 

Senator Grams. Did you ever close out the account? 

Mr. Fitzhugh. No. 

Senator Grams. It is still there? 

Mr. Fitzhugh. Well, since that bank is really no longer in exist- 
ence, I moved that account to another bank, but the account itself 
is basically still in existence. 

Senator Grams. So there is still money in this account, under 
your name? 

Mr. Fitzhugh. Well, from other sources. 

Senator Grams. There is a chance that you did benefit something 
from this, you did have some money that was circulating that was 
put into this account? 

Mr. FITZHUGH. No, I don't know what the trail of funds was, as 
far as when the loan was closed and where the money went. But 
as far as any financial benefit, I never received any. 

Now, see, I got the rents from the Levi Strauss building and put 
that money into that account. I paid the bills and the taxes and 
everything else. 

Senator Grams. Today, you can’t account for all of that $25,000? 

Mr. Fitzhugh. No. What I am saying is I don't know if I ever 
got it. I don't know if I got any of it or all of it. 

Senator Grams. Doesn’t that raise some questions? Now, I have 
been in some land deals where I have purchased properties like 
this and I have gone into these negotiations, and I have never had 
somebody put something like this on a plate and shove it in front 
of me and say, this is a pretty good deal, why don't you sign it. Did 
it look like a great opportunity to you, or didn’t it have some kind 
of smell to it? 

Mr. Fitzhugh. Well, it looked like a possible opportunity, but of 
course, it’s been 11 years and I am sure at the time that I knew 
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where the money was and what was happening with it. But at this 
point in time I simply can’t remember. But as far as making any 
money or getting any portion of the $50,000 commission, I did not. 

Senator Grams. You were an employee of Madison and you said 
you were instructed to buy this parcel, Mr. McDougal told you to 
buy it. Did he explain why he wanted you to buy it? Again because 
he had to shift some notes or dollars away from Madison, they 
were overbooked, so to speak, on land and that they needed to 
move some of this land around, flip-flop, so to speak? Was that the 
way the instructions came to you? 

Mr. FlTZHUGH. Well, it was well known at Madison at the time 
that because of this land purchase, they had more money — or not 
more money, more assets in the financial corporation than they 
should. And this Levi Strauss building was only one of many pieces 
of property that the savings and loan sold off. So I was not singled 
out to purchase something. It occurred with several other people 
and several other parcels. 

Senator Grams. So there were other similar sweet deals, so to 
speak, that were being passed around on this property? 

Mr. FlTZHUGH. I don’t know how similar they were, but I know 
there were other sales taking place. 

Senator Grams. Now, you said you wouldn’t have signed a nonre- 
course loan, anything, or a recourse loan, but yet — so this is basi- 
cally a wash, you said you collected rents from Levi, you put it into 
this so-called account and made the payments to the bank, so there 
were payments made on this loan at some time? 

Mr. FlTZHUGH. It was never delinquent. 

Senator Grams. You changed from a nonrecourse to a recourse 
loan. As the Chairman said, this note was put to you and you said 
you had to sign because the bank examiners were coming? 

Mr. FlTZHUGH. That’s right. 

Senator Grams. Somebody had to say, because you were able to 
walk away from this in 1987, yet you said an even exchange, you 
didn’t receive any money and Madison didn’t receive any money. 
Was there some guarantee made to you as you were slipped this 
piece of paper for a recourse loan that said, don’t worry about it, 
we will take care of this, and you will not be liable for anything 
in the future? 

Mr. FlTZHUGH. No. 

Senator Grams. So you gambled that you were going to take this 
property and that you were not going to be put on the hook for a 
$500,000 loan, or the balance? 

Mr. FlTZHUGH. Well, I don’t know that I would call it necessarily 
a gamble. 

Senator Grams. But you said you made a call to someone who 
said we have to unwind this, they didn’t realize the complexity of 
this. It was unwound and you were relieved, Madison took it back? 

Mr. FlTZHUGH. That’s correct. 

Senator Grams. But somewhere you had to unwind this, some- 
body must have told you that they would unwind this within a very 
short period of time? 

Mr. FlTZHUGH. That’s correct. 

Senator Grams. So that was the deal you made when you signed 
the recourse loan? 
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Mr. Fitzhugh. No. 

Senator Grams. Were you relieved at all when this was all done? 
Did you walk out of there and say, whew, I am glad this is all over, 
that's a big loan? 

Mr. Fitzhugh. Certainly I was glad to be done with it, yes. 

Senator Grams. Mr. Nash, I want to ask you a couple of quick 
questions before my time runs out. Talking about the visit to Mr. 
McDougal’s office at the trailer at Castle Grande, was there any 
reason that you would want to speak with Mr. McDougal at that 
time on the trip back from wherever you were at the event with 
then-Governor Clinton, on the way back to Little Rock? Do you 
have any reason why you wanted to stop and see Mr. McDougal? 

Mr. Nash. I can't think of a reason I would want to stop and see 
Mr. McDougal. 

Senator GRAMS. Did you ever have any kind of a business rela- 
tionship with Mr. McDougal? 

Mr. Nash. No, sir, I did not. 

Senator Grams. A personal relationship with Mr. McDougal? 

Mr. Nash. No, sir, I did not. 

Senator Grams. A State-type investment relation that the State 
was investing, or had any kind of relationship under your economic 
development authority? 

Mr. Nash. Not that I am aware of. 

Senator Grams. So you had no reason to stop, the trooper had 
no reason to stop, so again we have to assume that the third per- 
son in the car is the one who wanted to stop and talk with Mr. 
McDougal? I mean, rationally we could assume that? 

Mr. Nash. Rationally, yes, sir, you could assume that. 

Senator Grams. Now, you said it was just a visit to say hi and 
exchange pleasantries. You can remember blue jeans and Levi 
501's, but you can't remember anything else about the conversa- 
tion. And it just happened that there was a Levi's plant on the 
property, and that the whole conversation was just pleasantries? 

Mr. Nash. What I remember is that the conversation was pleas- 
antries. It was short, it was about the weather. We may have 
asked how his wife was doing. And I noticed in my deposition on 
page 60, where I do in fact refer to — the question was whether or 
not it may have been related to a certain type of blue jeans, and 
I think — I responded positively that it could have been, yes. 

Senator Grams. You don't remember then-Governor Clinton ask- 
ing any kind of a business-type question of Mr. McDougal involving 
any of his investments or any relationship with him? 

Mr. Nash. No, sir, I do not. 

Senator Grams. When Mr. Lindsey called you, either in 1993 or 
in 1995, was he ever concerned or surprised by your lack of recol- 
lection of what happened at the meeting? He didn't question you 
further to ask you details about the meeting? 

Mr. Nash. No, sir, he did not question me. 

Senator Grams. So, it was a very short conversation with Mr. 
Lindsey? 

Mr. Nash. Yes, sir, probably a few seconds. 

Senator Grams. One last question. Mr. Fitzhugh, do you still owe 
any money at all on the loan dealing with this parcel with the Levi 
building on it? 
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Mr. Fitzhugh. No, I haven't since 1987. 

Senator Grams. So you have nothing? 

Mr. Fitzhugh. Nothing. 

Senator Grams. What about any money in the account? Again, 
I want to go back to that. You can't say, or you can say, definitely 
that no money from this transaction remains in that account which 
you have now moved to another bank? 

Mr. Fitzhugh. Absolutely no money remains in that account 
from this transaction, and I don't believe that loan was ever fully 
funded. 

Senator Grams. But you still can’t account for the $25,000 that 
moved around? 

Mr. Fitzhugh. No, I am saying I don't believe it was ever fully 
funded, which means I never got it. 

Senator Grams. All right, I have no further questions. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Gentlemen, I want to make sure we are clear 
on one thing. Senator Grams said it just happened there was a 
Levi plant on this property. That was a question he put to you, Mr. 
Nash. Now, my understanding, and we have gone over it more than 
once this morning, is that the Levi plant was not on this property; 
is that correct, Mr. Fitzhugh? 

Mr. Fitzhugh. The Levi Strauss plant is not what is known as 
building number one, and was not part of the purchase from IDC. 

Senator Sarbanes. Right, it was in an entirely different location? 

Mr. Fitzhugh. Entirely different location. 

Senator Sarbanes. What was on the IDC property was a ware- 
house? 

Mr. Fitzhugh. That's correct, a warehouse. 

Senator Sarbanes. I just wanted to be very clear about that be- 
cause these questions keep being put as a premise of the question. 
That's not what the question is about. The question is about some- 
thing else, but an assumption of the question is that there is a Levi 
plant on this IDC property. And as I understand it, there is no Levi 
plant on this IDC property; is that correct? 

Mr. Fitzhugh. That's correct. 

Senator Sarbanes. Is that your understanding, Mr. Nash, or you 
didn’t know one way or the other? 

Mr. Nash. I don’t know one way or the other. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Mr. Fitzhugh, the circumstances under which 
you signed a recourse note making you personally liable for the 
loan were not pleasant for you, were they? 

Mr. Fitzhugh. No, sir. 

Mr. Ben-Veniste. The notion that you would have changed your 
obligation from nonrecourse to recourse was not something which 
you had volunteered to do if you had not been encouraged to do so; 
is that fair to say? 

Mr. Fitzhugh. Absolutely not. There is no incentive to do that 
and I would not do it. 

Mr. Ben-Veniste. And, indeed, you took that action under what 
you believed to be some duress? 

Mr. Fitzhugh. Yes, exactly. 
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Mr. Ben-Veniste. The duress came from an individual associated 
in some way with the management or board of Madison Guaranty 
Savings & Loan? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. Is it fair to say that you went into those cir- 
cumstances in very great detail during the 1990 trial, 6 years ago, 
of Mr. McDougal and others? 

Mr. Fitzhugh. Yes, I did. 

Mr. Ben-Veniste. You were questioned extensively, you were 
cross-examined, and all of this was laid out in chapter and verse 
6 years ago in connection with that trial? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. And essentially, was it your view that if you 
didn’t sign this recourse loan that you would have been terminated 
from your employment? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. Whether that suggestion was made to you di- 
rectly or indirectly, that was the sense that you got, that unless 
this happened you were gone? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. By the same token, when you were strongly 
encouraged to revise the terms of that transaction, you understood 
that it was in the context of some bank examiners that were com- 
ing in to review the loans at the savings and loan? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. So in all fairness, it is not off the mark to sug- 
gest that you recognized that this was fishy at the very least? 

Mr. Fitzhugh. Absolutely, and I suppose in retrospect, I could 
say I should have taken the note and told them where to stick it, 
but I didn’t do that. 

Mr. Ben-Veniste. I understand that. And all of this, again, is in- 
formation that was provided to the Federal authorities. It was the 
subject of a prosecution by the U.S. Attorney’s Office in Little Rock, 
Arkansas. You did not hold back in any way, shape or form, as I 
understand it, at the time you gave that testimony then, nor are 
you doing so now? 

Mr. Fitzhugh. That’s correct. I have told the exact same facts as 
they occurred every single time I have been questioned about this 
matter. 

Senator Sarbanes. Thank you, Mr. Chairman. 

Mr. Ben-Veniste. Thank you. 

The Chairman. Senator Murkowski. 

OPENING COMMENTS OF SENATOR FRANK H. MURKOWSKI 

Senator Murkowski. Thank you very much, Mr. Chairman. 

Mr. Fitzhugh, you were associated from 1985 to 1987 with Madi- 
son; is that correct? 

Mr. Fitzhugh. That’s correct. 

Senator Murkowski. Could you give us a little detail on what 
your titles were during that time? 

Mr. Fitzhugh. I believe the only title I ever had was vice presi- 
dent. 

Senator Murkowski. Vice president of Madison S&L? 
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Mr. FlTZHUGH. Well, I believe it started out as Madison Financial 
Corporation, and then went to Madison Savings & Loan, and then 
went back to Madison Financial Corporation. 

Senator Murkowski. So you considered yourself, at least during 
some period of that time, a vice president of Madison S&L? 

Mr. FlTZHUGH. Only when I was employed or when my paycheck 
came from the S&L. They switched me around, but my duties and 
my work never really changed. 

Senator Murkowski. If we were looking at the annual report of 
Madison and we were looking at a list of its officers, the vice presi- 
dent is clearly an officer, would you have been included likely in 
the list of the officers? 

Mr. FlTZHUGH. For the savings and loan? 

Senator MURKOWSKI. Yes. 

Mr. FlTZHUGH. I doubt it. It depends upon — see, I don’t know 
what period of time I worked for the savings and loan. 

Senator Murkowski. Well, who paid you? 

Mr. FlTZHUGH. I got a check like everyone else did and 

Senator Murkowski. It was drawn on an account at Madison 
S&L? 

Mr. FlTZHUGH. No. For awhile it was drawn on an account at 
what I call MFC, Madison Financial Corporation, and then for a 
period of time, it was switched and drawn on Madison Savings & 
Loan, for what reason I have no idea. But it was 

Senator Murkowski. All right. You are a lawyer and, obviously, 
you know that the ascension of any officers in a corporation is 
sanctioned by the board of directors? 

Mr. FlTZHUGH. Would you repeat that? 

Senator Murkowski. You are a lawyer, and as a consequence, 
you know that any elevation to an officer status, which is what a 
vice president is, takes an action by the board of directors. 

Mr. FlTZHUGH. All right. 

Senator Murkowski. And you know of no action taken by the 
board of directors of the S&L or the financial corporation to make 
you an officer? 

Mr. FlTZHUGH. When I started working there, I started 

Senator Murkowski. Where? 

Mr. FlTZHUGH. At Madison Financial Corporation, I was a vice 
president on the first day I went to work, so I assumed whatever 
needed to be done, took place before I got there. When they 

Senator Murkowski. Just a minute now. During the time you 
signed correspondence, would you sign it as a vice president? 

Mr. FlTZHUGH. Perhaps. I probably would, yes. 

Senator Murkowski. You would. Vice president of what? 

Mr. FlTZHUGH. MFC, when I was working for MFC. 

Senator Murkowski. How about when you were working for 
Madison? 

Mr. FlTZHUGH. If I was working for the savings and loan, I would 
probably sign any letters Vice President, Madison Savings & Loan. 

Senator Murkowski. OK, now, being a lawyer and being a vice 
president of Madison Savings & Loan, sometime during that period 
of time of 1985 to 1987, can you tell us how you had no knowledge 
of the limitation on the S&L to loan more than 6 percent of its net 
worth to any one customer? 
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Mr. FlTZHUGH. I did not take part in any loan committee meet- 
ings, any loans, and I was never asked my opinion about making 
any loans. 

Senator MURKOWSKI. Well, what did you do, basically, at the in- 
stitution when you were a vice president? 

Mr. FlTZHUGH. Well, I did a variety of things. One of the main 
things I did was work for them to put together a broker-dealer so 
that, in the event they ever had a product to sell, we would be set 
up to sell it. And I worked on some real estate projects up and 
down South Main Street. 

Senator MURKOWSKI. You worked on real estate projects. Did you 
work on any that involved Seth Ward? 

Mr. FlTZHUGH. Pardon me? 

Senator MURKOWSKI. Seth Ward. 

Mr. FlTZHUGH. Seth Ward bought the IDC but other than that, 
I didn’t have anything to do with 

Senator MURKOWSKI . Other than that? 

Mr. FlTZHUGH. No. 

Senator Murkowski. You were aware of his role? 

Mr. Fitzhugh. Only after he purchased IDC. 

Senator Murkowski. You weren’t aware of it prior to that? 

Mr. Fitzhugh. No, sir. 

Senator MURKOWSKI. He didn’t have any role? 

Mr. Fitzhugh. Not that I am aware of. 

Senator Murkowski. So that role came up when he purchased 
the IDC? 

Mr. Fitzhugh. As far as I know, yes. 

Senator Murkowski. Do you recall the IDC’s transitioning into 
Castle Grande? 

Mr. Fitzhugh. No, not exactly. 

Senator MURKOWSKI. What do you mean, “not exactly”? 

Mr. FlTZHUGH. Well, to me there was IDC and there was Castle 
Grande. 

Senator Murkowski. They are one and the same, aren’t they? 

Mr. Fitzhugh. No, sir. 

Senator Murkowski. What’s different? 

Mr. Fitzhugh. Castle Grande was a residential development of 
manufactured homes, and the IDC was a large tract of property 
that included Castle Grande. 

Senator Murkowski. But Castle Grande acquired the IDC over 
a period of time? 

Mr. Fitzhugh. No, sir — no, sir. 

Senator Murkowski. Some of it? 

Mr. Fitzhugh. No, sir. 

Senator MURKOWSKI. None of it? 

Mr. Fitzhugh. Castle Grande did not acquire IDC. 

Senator Murkowski. Was there some activity that transferred 
land from IDC to Castle Grande? 

Mr. Fitzhugh. Castle Grande was carved out of the IDC at some 
point in time. 

Senator MURKOWSKI. So there was a transfer then, if Castle 
Grande was carved out? 

Mr. Fitzhugh. I don’t know how any of that took place. I was 
not part of the purchase. 
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Senator Murkowski. You had some activity in association with 
Seth Ward? 

Mr. Fitzhugh. My only activity is, I knew he purchased IDC. 

Senator Murkowski. But you had no knowledge, as a vice presi- 
dent and a lawyer, in your association as a vice president of the 
S&L that there was any limitation on activity relating to the vol- 
ume that was occurring in the sense of Madison funding Seth Ward 
for acquisition of land during this timeframe. How many vice presi- 
dents were there of the S&L? 

Mr. Fitzhugh. Several; it was a 

Senator Murkowski. “Several” is how many? 

Mr. Fitzhugh. I would guess four or Five. 

Senator Murkowski. Did you ever communicate? 

Mr. Fitzhugh. With the other vice presidents? 

Senator Murkowski. Yes. Did you ever go to a loan committee 
meeting? 

Mr. Fitzhugh. Never. 

Senator MURKOWSKI. Never went to one? 

Mr. Fitzhugh. Never. 

Senator Murkowski. Not one at all? 

Mr. Fitzhugh. Not one. 

Senator Murkowski. Did you ever go to one that associated itself 
with the Madison Financial? 

Mr. Fitzhugh. I don’t believe there were any. 

Senator Murkowski. Were there minutes kept of any of the ac- 
tivities of Madison Financial? 

Mr. Fitzhugh. I wouldn’t have any reason to know. I didn’t go 
to any meetings where there was a secretary that would have kept 
meeting notes. 

Senator Murkowski. It is extraordinary that as a vice president, 
you would not have some function, as implied by the title of vice 
president. I find that very unusual. 

But, so you didn’t find anything suspicious about the activities, 
in discussions relative to these extraordinary land sales that were 
taking place, and you yourself made $50,000 in commissions for a 
transaction, without really doing anything, to earn it; is that right? 

Mr. Fitzhugh. Well, when you say I made it, I mean, that im- 
plies I benefited from it and I don’t consider myself to have bene- 
fited from it, but I did receive it. 

Senator Murkowski. Your net worth increased $50,000, didn’t it? 

Mr. Fitzhugh. I don’t believe so. 

Senator Murkowski. What did it do? It didn’t decrease it, did it? 
You say you benefited by it, what do you mean, did or didn’t? Did 
you get $50,000? 

Mr. Fitzhugh. I turned the money over in less than 30 seconds 
to the savings and loan so they would make a loan to me. I never 
deposited it in my account. 

Senator Murkowski. How much was the loan to you? 

Mr. Fitzhugh. Well, the full principal amount was 525, but I do 
not know how much 

Senator Murkowski. “525” means what? 

Mr. Fitzhugh. $525,000. 

Senator Murkowski. So for turning over $50,000, you received a 
$525,000 loan; right? 
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Mr. Fitzhugh. That was used to purchase a building, so I never 
got any of that. 

Senator MURKOWSKI. And what was the interest rate that was 
charged on that loan? 

Mr. Fitzhugh. Ten. 

Senator Murkowski. A 10 percent rate? 

Mr. Fitzhugh. Yes. 

Senator Murkowski. You paid the interest 

Mr. Fitzhugh. I paid 

Senator Murkowski. — and the principal back? 

Mr. Fitzhugh. — every month. 

Senator Murkowski. As an attorney, why would it be necessary 
that you get $50,000 in commission and have to turn it over to the 
bank. And then, in consideration for a loan, you usually go into a 
S&L and you put up collateral you get the loan or you don’t, but 
here you basically turned your $50,000 commission over as consid- 
eration for a nonrecourse loan? As a lawyer do you consider that 
a questionable transaction and process? 

Mr. Fitzhugh. Well, at the time that it was taking place, as I 
mentioned earlier, you know, I felt like it was not my position to 
question everything they were doing. Certainly it raised my eye- 
brows when he first said, do you have a brokers’ license, you are 
going to purchase this building, certainly I was shocked 

Senator Murkowski. You do not need a broker’s license to pur- 
chase a building? 

Mr. Fitzhugh. No, but I had to have a broker’s license so that 
he could pay me the $50,000. 

Senator Murkowski. You didn’t question the legitimacy of that? 
The fact that that isn’t an everyday occurrence, when you go to 
your S&L to borrow money, that you get a commission for a trans- 
action that you are involved in and you pay that back to the S&L? 
How much was the building — you borrowed $525,000? 

Mr. Fitzhugh. Well, as I stated earlier, I believe that’s the note 
amount. But as far as how much was advanced, I don’t know. 

Senator Murkowski. You do not know what you paid for the 
building? 

Mr. Fitzhugh. I believe it was $500,000. 

Senator Murkowski. It was $500,000, and you were advanced 
$525,000? 

Mr. Fitzhugh. No, sir. 

Senator Murkowski. What were you advanced? 

Mr. Fitzhugh. I do not remember 

Senator Murkowski. You don’t know? 

Mr. Fitzhugh. — what I was advanced. Probably $450,000, the 
$50,000 commission, and another $450 would make up $500. 

Senator Murkowski. So you got the $50,000, you paid it to the 
bank in consideration for a $450,000 loan, OK. And then you had 
to pay that $50 back, so you actually had to pay the bank back 
$500,000; is that right? But you don’t know. 

Mr. Fitzhugh. You are kind of losing me here on these 

Senator Murkowski. Well, I’m just trying to get — you don’t know 
what you paid for the building? 

Mr. Fitzhugh. I believe the sales price was $500,000. 

Senator Murkowski. And you borrowed how much? 
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Mr. FlTZHUGH. Well, the note was set up for $525. I believe at 
the time that note closed, I borrowed and was advanced $450,000, 
plus the $50 on the commission, would be $500 for the sales price 
of the building. 

Senator MURKOWSKI. Yes, but the $50 on commission, was that 
part of the note? Was that added to the $450? 

Mr. FlTZHUGH. I don’t really know. 

Senator MURKOWSKI. And yet you say that they made a note for 
$525,000 and you got $450 or you got the $50 that was added back. 
I don’t know, Mr. Chairman. 

Mr. FlTZHUGH. I don’t think the $50 was added back into what 
I borrowed, no. 

Senator MURKOWSKI. Let’s assume that you paid $500,000, but 
they advanced $525,000. What happened to the other $25,000? 

Mr. FlTZHUGH. I don’t believe it was ever advanced. 

Senator MURKOWSKI. You don’t think it was ever advanced, OK. 
But you bought a building that you never saw, I guess, previous 
to buying it? 

Mr. Fitzhugh. Prior to purchasing it, that’s correct. 

Senator MURKOWSKI. That causes me, for a lawyer and a banker, 
that’s hardly a normal function when you are going to buy some- 
thing. And then I gather you told us that McDougal told you he 
was in a hurry to process the transaction to clean up the Madison 
books. Did he know the examiners were coming? 

Mr. Fitzhugh. I don’t really know what his timeframe was, but 
you are correct, he was anxious to get it done. 

Senator MURKOWSKI. But he didn’t know the examiners were 
coming. Did you know the examiners were coming? 

Mr. Fitzhugh. I don’t know what he knew. It was always a 
rumor, the examiners were 

Senator MURKOWSKI. Did you ever meet with the examiners? 

Mr. Fitzhugh. No, sir, I did not. 

Senator MURKOWSKI. They never questioned you? 

Mr. Fitzhugh. No. 

Senator Murkowski. Well, Mr. Chairman, that is extraordinary 
banking procedure. 

The Chairman. Thank you, Senator. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Fitzhugh, I am looking at the Federal 
Home Loan Bank Board Report of Examination, and they list a 
number of vice presidents for Madison S&L, senior vice president. 
In fact, they list one, two, three, four of them. Was that the situa- 
tion? You were not the only vice president, I take it? 

Mr. Fitzhugh. I don’t believe there was another male person 
there that was not a vice president. There may have been some but 
I do not recall who they were. 

Senator Sarbanes. Were you a senior vice president? 

Mr. Fitzhugh. No, sir. 

Senator Sarbanes. Was there a distinction between vice presi- 
dent and senior vice president? 

Mr. Fitzhugh. Other than title. I mean, the titles were more or 
less meaningless. 

Senator Sarbanes. Was a senior vice president regarded as being 
of higher rank than a vice president? 
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Mr. FlTZHUGH. There just wasn’t any true rank per se. I under- 
stand what you are saying. Under normal circumstances, certainly 
that would have been the case. 

Senator Sarbanes. But everyone was a vice president? Not ev- 
eryone, but a great number of people were vice presidents, right? 

Mr. FlTZHUGH. Yes. 

Senator Sarbanes. So the fact that you were a vice president is 
not like when there’s only one vice president like of the United 
States; is that correct? 

Mr. FlTZHUGH. No, no, it’s not quite as significant. 

Senator Sarbanes. I want to ask about this property that’s up 
there on that board. Is that entire colored area the IDC property? 

Mr. FlTZHUGH. Well, there was actually — I believe there’s some 
property that was not out here that was actually owned by the IDC 
that was purchased at the same time and it was located in a dif- 
ferent industrial park. 

Senator Sarbanes. OK. But the reference to the IDC property 
encompassed certainly all of that property and it may have encom- 
passed other property. This was the property acquired by Madison 
from the Industrial Development Commission; is that correct? 

Mr. FlTZHUGH. Industrial Development Company, yes. 

Senator Sarbanes. Company, sorry. Now, Castle Grande was a 
portion of this IDC property; is that correct? 

Mr. FlTZHUGH. That’s correct. 

Senator Sarbanes. Castle Grande was where they were going to 
do the so-called trailer park? Actually, I think they had a more 
upscale name for it than that. 

Mr. FlTZHUGH. Yes. It really wasn’t a trailer park because there 
were large tracts of land that had manufactured housing on it. 

Senator Sarbanes. Now other parts of the IDC property were to 
be used for commercial and industrial development; is that right? 

Mr. Fitzhugh. Yes. 

Senator Sarbanes. And also other forms of residential develop- 
ment as well? 

Mr. Fitzhugh. I believe the only plans for residential develop- 
ment were south of 145th Street, which is that light blue color up 
on your chart. 

Senator Sarbanes. But that’s different from the Castle Grande 
property? 

Mr. Fitzhugh. Castle Grande is part of that. Castle Grande is 
where the blue is. 

Senator Sarbanes. Was all of that blue or just part of it, the 
manufactured home section? 

Mr. FlTZHUGH. Well, I don’t know how much ever became manu- 
factured homes, but primarily it was the land right next to 145th 
Street, right on it. 

Senator Sarbanes. OK. When this property was first acquired, 
I take it, it was referenced as the IDC property; is that correct? 

Mr. Fitzhugh. Yes, sir, as far as I know. 

Senator Sarbanes. That’s how you knew it? 

Mr. Fitzhugh. That’s exactly how I knew it. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Let me pick up on the questioning of the Sen- 
ator from Alaska. There isn’t any question but that there were ex- 
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traordinary banking practices that went on at Madison Savings & 
Loan during the timeframe that we’re talking about, isn’t that so? 

Mr. FiTZHUGH. Correct. Also, it was before the RTC existed, it 
was before the big savings and loan scandal, and people were not 
walking around constantly thinking, is this bank doing something 
illegal? You know, today that may be in the back of everyone’s 
head, but 10 or 11 years ago it wasn’t. You didn’t question what 
everyone did. 

Mr. Ben-Veniste. But in fact, with all deference to you and the 
extent of your knowledge, there were other transactions that went 
on and they rose to the level where a Federal Grand Jury sitting 
in Little Rock returned an indictment against Mr. James McDougal 
and others? 

Mr. FiTZHUGH. That’s correct. 

Mr. Ben-Veniste. Mr. McDougal and others stood trial before a 
jury, there was an extensive trial in which you testified, these ex- 
traordinary practices were all laid out and that case resulted in an 
acquittal? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. But there were hundreds of trials around the 
country involving operators of savings and loans who were charged 
with having engaged in improper or fraudulent transactions? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. And that all grew out of the same basic situa- 
tion where funds were loaned and could not be repaid and that 
caused the savings and loans to collapse or to be taken over and 
substantial costs incurred by Federal insurance and regulatory 
agencies. We are not inventing something new here; this savings 
and loan crisis has been the subject of very considerable discussion. 
We have seen in the index to the reports literally dozens of mono- 
graphs written about the causes of savings and loans collapsing in 
this country. 

But let me ask you, in connection with the Federal Home Loan 
Bank Board examination which occurred in 1986, did anyone from 
the Rose Law Firm come over to prepare you for that examination? 

Mr. Fitzhugh. Well, no one from the Rose Law Firm spoke with 
me, and I was not part of that examination. 

Mr. Ben-Veniste. Indeed, to the best of your knowledge, no one 
from the Rose Firm had anything to do with that examination? 

Mr. Fitzhugh. Not that I’m aware of, no, sir. 

Mr. Ben-Veniste. Nothing further. 

The Chairman. Senator Faircloth. 

OPENING STATEMENT OF SENATOR LAUCH FAIRCLOTH 

Senator Faircloth. Thank you, Mr. Chairman. 

Just a brief statement, Mr. Chairman. As you know, there has 
been a growing pressure from some Democrats to end the hearings 
at the end of February; and there have been suggestions that the 
hearings are political. Last night I watched ABC News and I 
learned that the White House put out a negative press package 
against Chairman D’ Amato. It would seem to me that the hearings 
would be over a lot quicker if the White House put its time and 
attention to answering our document requests, such as E-mails, 
then having tax dollars and Government-paid lawyers prepare hit 
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pieces against this Committee, particularly the Chairman. We al- 
ready know they use the White House legal counsel for personal 
legal work. 

What it comes down to, Mr. Chairman, is that the people who 
are clamoring this is political are the very same people engaged in 
some of the most blatant of politics to try to end the hearings. 

I think it has become pretty clear that the White House is trying 
to end the hearings, and it suggests to me that they are afraid we 
will find something. For that very reason, I think that's the best 
reason I can think of to keep the hearings going and continue them 
after February. 

Mr. Fitzhugh, I have been dealing in land — buying and selling 
real estate — or buying mostly for the last 50 years. I heard your 
testimony and I have never ever ran into such things as you are 
talking about doing. Let me ask you, did you ever make from Madi- 
son a legal, properly collateralized loan? 

Mr. Fitzhugh. I was not on the loan committee and I do not 
know what type of loans they made or to whom they were made. 
I was not part of the loan process at that savings and loan. 

Senator Faircloth. I've been listening to you. What did you do? 

Mr. Fitzhugh. I worked on their broker-dealer, setting up a 
broker-dealer for them, and I worked on some of their real estate 
projects. And it was not — you know, let me say this: It was not a 
job where I was busy completely 8 hours a day. I feel like they 
were looking for things for me to do. 

Senator Faircloth. Well, it certainly would appear that way. 
The attorney for the other side keeps referring to them as unusual 
loans or unusual lending practices. If that isn't a euphemism for 
crookedness, I never heard it. But that certainly seems to be what 
these loans were. 

Anyway, Mr. Nash, you know Bruce Lindsey, of course? 

Mr. Nash. Yes, sir, I do. 

Senator Faircloth. You had a call from him in 1993, asking you 
about the meeting in the trailer? 

Mr. Nash. He called me, I believe it was in 1993 when I was at 
USDA and asked me did I remember being in a trailer, meeting 
with Mr. McDougal and Governor Clinton; and I said yes, I do re- 
member a meeting. I didn’t characterize it as a meeting. I charac- 
terized it as a visit or a drive-by. 

Senator Faircloth. Did you ask him why he wanted to know? 

Mr. Nash. No, sir, I did not. 

Senator Faircloth. You had another call from him on the same 
thing in November 1995? 

Mr. Nash. Yes, sir, approximately that time. 

Senator Faircloth. What did he ask you about then? 

Mr. Nash. The same thing, did I remember him asking me ear- 
lier had I been in a meeting; and I said yes, I do remember you 
asking me earlier. 

Senator FAIRCLOTH. Did you ask him why he wanted to know? 

Mr. Nash. No, sir. 

Senator Faircloth. And you didn't have any curiosity as to why 
Bruce Lindsey would be asking you about a meeting with Bill Clin- 
ton, you rolled with it and didn't ask him why he wanted to know? 
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Mr. Nash. I assumed that he wanted to know because of all that 
has been going on here and before. 

Senator Faircloth. This was November 1995. Give me a little 
detail of that conversation. 

Mr. Nash. I just did. That was the extent of it. 

Senator Faircloth. You didn’t find it perked your curiosity alot 
that Mr. Lindsey was wanting to know about a meeting in a trailer 
between Governor Clinton and McDougal? 

Mr. Nash. Senator, I made an assumption that it was about the 
activity going on here today and before. 

Senator Faircloth. Mr. Nash, you are head of Presidential Per- 
sonnel at the White House now? 

Mr. Nash. Yes, sir, that is correct. 

Senator Faircloth. It is my understanding that last week, the 
Commodity Futures Trading Commission appointed Mr. John Tull 
as interim head of this agency, a longtime friend of the Clintons 
from Arkansas. 

Senator Sarbanes. Mr. Chairman, that’s not within the scope of 
this inquiry. I mean, no way, shape or form that’s within the scope 
of this inquiry. 

Senator Faircloth. It’s not a question. It’s a statement. 

Senator Sarbanes. Pardon. 

The Chairman. Senator, I give great latitude to all of the Sen- 
ators, Republicans and Democrats. If the Chair sees this going off, 
the Senator has a right to make his statements and we’re going to 
proceed. Continue, Senator. 

Senator Faircloth. It is my understanding that last week the 
Commodity Futures Trading Commission appointed John Tull. I 
have heard that the White House is considering nominating a close 
friend of Hillary Clinton’s, someone without a background in the 
area, to run the CFTC permanently. Have you heard that? 

Senator Sarbanes. That is outside the scope of this inquiry, Mr. 
Chairman. 

The Chairman. Let me say this to you. 

Senator Sarbanes. Well, it clearly is. 

The Chairman. Let me say that the Senator asked a question. 
If Mr. Nash wants to answer or has an answer or knows or doesn’t 
know, he can answer. 

Senator Sarbanes. Well, I don’t think Mr. Nash would be put in 
the position of having to decide whether to answer or not if the 
question is improper as being outside the scope of this inquiry, to 
begin with. 

The Chairman. What is your observation, counselor? Why don’t 
you sit down and when I say “sit down,” I mean, take a chair there 
and pull it over to that microphone. 

Mr. Simpson. Mr. Chairman, I only would raise an objection that 
that question is totally outside of what we understood Mr. Nash 
was going to be asked about. He hasn’t had a chance to be pre- 
pared on that. I think it’s unfair to go into an area that’s not with- 
in the Resolution and without notice. 

Senator Faircloth. What I’m getting to, and I can get there real 
quick. We are still going with these friends of Hillary. We ap- 
pointed — I opposed Ricki Tigert for FDIC because I said it was 
going to be right back where we are today, she would be making 
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judgments on Mrs. Clinton, which is exactly where we are with the 
RTC, folded into the FDIC. Ricki Tigert is making judgments on 
what was described as her favorite hanging-out pal, Mrs. Clinton. 

Now, we are getting ready to appoint another lady or talking 
about doing it and getting into the same trap, and I’m going to say 
we ought to stop it before we start it. 

The Chairman. The Chairman takes note of Senator Faircloth’s 
statements. I think, obviously, we’ve talked about issues that come 
here, we’ve talked outside of them, but I don’t think that Mr. Nash 
really should be required to answer that. Certainly the Senator 
makes his comment, and I don’t think that this is really the time 
to take that up; that’s on the Senate Floor or in that Committee, 
et cetera. I don’t think it comes before this Committee even as a 
Banking Committee, but Senator 

Senator FAIRCLOTH. That’s all, I’m through. 

The Chairman. Thank you, Senator. 

We have a few minutes left, Mr. Chertoff. 

Mr. Chertoff. Mr. Fitzhugh, I just want to step back and focus 
on this entire set of transactions. In the fall of 1985, your under- 
standing was that this IDC tract, this entire piece of property, the 
whole thing, was being bought by Madison Financial but that it 
was split between Seth Ward and Madison Financial on paper so 
that Ward could warehouse the property to avoid limitations on the 
amount of property Madison Financial could show on its books; is 
that correct? 

Mr. Fitzhugh. I believe I was aware that the property had been 
purchased and there was a division of ownership right down 145th 
Street, and that one side was purchased by Madison and one side 
was purchased by Seth Ward. Now as far as the particulars of 
what you’re talking about, that Seth Ward was warehousing that, 
you know, at this point in time, I’m aware of that because it’s been 
in the news so much and I may have found out about that back 
then, but it was not something that was talked about on a regular 
basis that that’s what was occurring, but that is what happened. 

Mr. Chertoff. You knew that Madison Financial controlled Seth 
Ward’s property and that he would do with the property what they 
wanted him to; right? 

Mr. Fitzhugh. Well, when you say I knew that, I guess that was 
kind of an understanding that that would take place. 

Mr. Chertoff. If I can have one moment, I would like to put up 
MG 797. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, I want to address the com- 
ments by Senator Faircloth about a growing pressure to end the 
hearings, and to simply say that’s absolutely not the case. What is 
at work is an effort to intensify the hearings in order to complete 
our work as provided by in the Senate Resolution. 

Yesterday, the Committee heard testimony from two bank exam- 
iners, James Clark and Dawn Pulcer, about their work 10 years 
ago on an examination of Madison Guaranty Savings & Loan. Both 
Mr. Clark and Ms. Pulcer gave extensive public testimony just last 
summer on August 7th, on these very same matters before the 
House Banking Committee. In fact, Mr. Clark and Ms. Pulcer testi- 
fied for several hours at the House hearings and the transcript of 
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that testimony is some 200 pages long. Mr. Clark also testified 
fully about these matters in the RTC investigation of Madison 
Guaranty conducted by Pillsbury Madison & Sutro. The report of 
Pillsbury Madison & Sutro to the RTC has now been made public. 

The Committee spent an entire day obtaining testimony from Mr. 
Clark and Ms. Pulcer. That testimony essentially covered the same 
ground as the prior House hearings and the Pillsbury Report. It 
was asserted that the House did not touch on Castle Grande and 
reference was made to one exchange on that subject. An examina- 
tion of the RTC investigation by Pillsbury Madison & Sutro indi- 
cates that there was extensive discussion of that subject and it, in 
fact, is included at some length in the Pillsbury Madison & Sutro 
Report. 

I think it was clear yesterday at the hearing that the personal 
knowledge of Mr. Clark and Ms. Pulcer on Madison Guaranty 
transactions was less specific and complete than the information 
that had previously been made public in the Pillsbury Report and 
elsewhere. 

Now, my view is that this hearing was not an efficient or produc- 
tive use of the Committee's time. The Committee has a number of 
witnesses that it can hear from who can contribute more to devel- 
oping a hearing record than yesterday's witnesses, since they have 
already developed a public hearing record in two fora. 

Obviously, if the Committee does not take care to avoid need- 
lessly repeating matters that already have been fully explored and 
made public, these hearings could go on indefinitely. They, indeed, 
could go on forever. 

It is my strongly held view, as I indicated in the report to the 
Senate, that if that happens, the public perception that this is a 
political exercise will increase and the credibility of the Committee 
and the Senate will suffer; and I hope we can avoid that and that's 
why we’ve pressed hard to intensify the hearing schedule and the 
number of people coming before us. 

Now on that point, Mr. Chairman, I would like to ask about 
David Hale. In March 1994, Hale entered into a plea agreement 
with the Independent Counsel, providing that he “will not be fur- 
ther prosecuted for any crimes related to his participation in the 
conduct of the affairs of Capital Management Services, Diversified 
Capital, Inc. and Madison Guaranty Savings & Loan and any other 
crimes to the extent David Hale has disclosed such criminal activ- 
ity to this office as of the date of this agreement." That’s the agree- 
ment between Hale and the Independent Counsel, in effect, giving 
him immunity from any crimes related to those matters which I 
enunciate. 

In October of last year, you and I wrote to Kenneth Starr, the 
Independent Counsel, and advised him that the Committee in- 
tended to proceed with this investigation, notwithstanding Starr's 
concerns about the effect the Committee's hearings might have on 
his investigation because of the Committee's strong interest in con- 
cluding its work by February 29, 1996, as provided for in Senate 
Resolution 120, which authorized this Special Committee and set 
out the parameters within which we would function. 

Mr. Chairman, you stated that the Committee should receive tes- 
timony from Hale, and in fact at a hearing in November said, and 
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I quote, “I would like to bring him in sooner rather than later so 
that he can testify and so that he can be examined.” 

On December 7, after a meeting with Independent Counsel Starr, 
who, of course, has interposed objections to us hearing from a num- 
ber of witnesses, the Chairman asked Minority Counsel to work 
with Majority Counsel to arrange for Hale’s deposition. Throughout 
December our Counsel, in fact, urged the Majority Counsel to begin 
the process of arranging for Hale’s testimony. And we pointed out 
in early January that no document subpoena or deposition notice 
had been sent to Hale. 

We were then advised by the Majority Counsel after a document 
subpoena had been drafted and submitted to them for review that 
Mr. Hale’s new counsel, Theodore B. Olson of Gibson, Dunn & 
Crutcher, had two Supreme Court arguments in January and that 
the Majority had agreed to wait until after those arguments to 
send Hale a document subpoena. 

Now those arguments, as I understand it, have taken place, they 
have come and gone, the basis on which a document request was 
not made at the time in a timely way to Mr. Hale. I don’t know, 
but I am led to understand that the Chairman and the Majority 
staff have had discussions with Hale’s new attorney, Mr. Olson, 
about Hale’s availability. If those discussions have taken place, the 
Minority was not included in them. I don’t know whether there 
have been discussions with the Independent Counsel about this 
matter. If so, the Minority has not been included in them. 

So, I guess my first inquiry is in regard to the discussions with 
Mr. Olson and Mr. Starr. What is the Chairman’s current under- 
standing of Hale’s availability as a witness? 

Second, I would say to the Chairman 

The Chairman. I was going to say to my colleague if you think 
that I’m going to answer a series of questions, you’re mistaken, 
number one. Number two, if you want to put them all out on the 
record, you certainly have a right to do that, but I think that to 
pose these questions without discussing them with me, and you 
have ample opportunity, or with Counsel, because we have had dis- 
cussions with respect to this, is highly unusual. But if you choose 
to conduct yourself in that manner, that’s your business and it’s on 
your time, so continue. It’s on your time. 

Senator Sarbanes. I understand that. 

The Chairman. Right. 

Senator SARBANES. Mr. Chairman, we have repeatedly discussed 
them with you and with Majority Counsel. There have been re- 
peated discussions between Majority and Minority Counsel about 
these matters. The last time we had an extended discussion, we 
were told that the Majority had apparently had a discussion with 
Mr. Hale’s new attorney, I think Mr. Olson had just been brought 
in, and that Mr. Olson had cases pending in the Supreme Court, 
that were to be argued in mid-January. And you were deferring to 
that and intended to pursue this matter, as I understood it, imme- 
diately thereafter. 

Now, we have not, as I understand it, issued a subpoena for the 
Hale documents, we have not made any arrangements to take the 
Hale deposition, despite efforts to do so beginning well back in the 
fall. I’m at a loss to understand why there hasn’t been some follow- 
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up on this matter, and I’ve put it on the public record because re- 
peated efforts to explore this matter with the Majority have been 
unsuccessful. We were told, well, we need to ascertain this and 
then we will move forward. The Chairman himself had indicated 
earlier his intention to move forward on this matter. And, you 
know, I think we should have proceeded on it, and I don’t think 
that the Hale matter ought to, in the end, then, turn out to be an- 
other assertion of why the Committee has to continue its work 
when at least we have pressed continuously to try to get both a 
document request out and a deposition request out. 

Mr. Chairman, the red light has gone on and therefore I will 

The Chairman. Before I recognize Senator Grams, the Senator is 
absolutely correct as it relates to our intention that I have stated 
publicly and that we have discussed on numerous occasions, both 
through our Counsels and together, and also together with the Spe- 
cial Prosecutor. Obviously, Mr. Hale and his testimony will be an 
important part of the considerations that this Committee has to 
give as it collects the various evidence and statements and at- 
tempts to get the facts, and that’s what we are trying to do, to get 
the facts. So that’s important. 

Now, the Senator is absolutely correct, we did contact Mr. Hale’s 
new attorney, Mr. Olson. Mr. Olson advised us that he was not in 
the position to begin to consider bringing Mr. Hale in, inasmuch as 
he had two Supreme Court cases that he had to argue the end of 
January and that he would not consider that nor could he take the 
time until he had disposed of these matters, that he was pre- 
occupied and was not prepared to bring his client in. 

This Committee is very aware, as I am sure my learned colleague 
is, as well as his distinguished counsel and co-counsels, that there 
are any number of things, if we are to press this matter in a way 
that did not meet with Mr. Hale’s attorney, that he could do. 

He could assert that he would, if subpoenaed, raise the defense 
of the Fifth Amendment, that he would assert that privilege. If he 
did that, we would not be able to bring him in, not unless the en- 
tire Senate was ready to vote to give him immunity. I do not want 
to be accused, nor do I think the Committee wants to be accused, 
of creating a situation where we specifically dealt with that in the 
Resolution as it relates that we would not grant immunity unless 
we have, very specifically, the approval of the Special Counsel, be- 
cause there have been problems in the past with Congressional 
Committees granting immunity and arguments as it related to 
them thereby impeding prosecutions where there was a Special 
Prosecutor. The Senate was quite explicit with respect to that. 

So that, my friend and colleague, is our reason for handling this 
matter in what I think is an absolutely appropriate manner. 

Now as it relates to Mr. Olson indicating that he had two Su- 
preme Court arguments at the end of January that he had to deal 
with, January 17th, my colleague tells me. The fact of the matter 
is that one of those, in a most unusual occurrence, was postponed 
to sometime in February. That almost never, never, never takes 
place. It is extraordinary when an argument before the Supreme 
Court is put over, and the reason was one of the reasons that this 
Committee even delayed at the request of the Minority our putting 
our reports out and answering, was the snowstorm. 
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One of his clients or co-counsel, I am not sure which, this was 
reported to me by my Counsel, could not get into DC for that argu- 
ment. I don’t know where they were trapped but the Court took 
this extraordinary action of moving the case over. So when we con- 
tacted Mr. Olson thereafter, we were told I am sorry, this case is 
put over, I have not had an opportunity to give to Mr. Hale the at- 
tention necessary to decide what our position will be. And we are 
in this situation. 

We’ve discussed this before. This Committee and this Chairman 
have no reason not to want to hear Mr. Hale and to get his testi- 
mony. So I’m sorry that I had to take the time to explain it in this 
manner, and I’m equally sorry that my colleague felt the necessity 
of attempting, I think, to put this in a manner, and I note that I 
did not interrupt, and I would hope that we have the same cour- 
tesy, to put this in a manner that would attempt to embarrass the 
Chairman or attempt to cast doubts on the sincerity that we have 
in bringing key witnesses before this Committee. It’s wrong, it’s 
counterproductive, but I’m going to say it again. We’re going to con- 
tinue to seek the facts. We would like to handle as many witnesses 
as we possibly can. 

It seems to me that if my colleagues would help in attempting 
to get facts, we could move this process. There have been cases 
where we have had extended reviews of documents that we heard 
read into the record 6, 7, 8, 9, and 10 times from Members on the 
Minority side, and that does not aid the process. So if it’s to wear 
us out by trying to make the hearings less than factfinding, to 
make it difficult, to impede it, to slow it down, to cause maybe the 
media to lose interest in it, I have to tell you, others may lose in- 
terest in it, but we’re going to proceed. We’re going to get the facts, 
and we’re going to attempt to be as fair as we possibly can be, to 
everybody. And we recognize that you can’t have total recall in sit- 
uations, so we’re going to continue to proceed. 

Senator Grams. 

Senator Grams. Thank you very much, Mr. Chairman. 

Mr. Fitzhugh, I have a couple of quick questions that I would 
like to go back over with you again to try to straighten out some 
of these questions that I have about this missing $25,000, and I’m 
just going to put this back up on the Elmo again and go through 
the transactions. 

I know you received a $50,000 commission and a $475,000 loan. 
Now a couple of minutes ago when Senator Murkowski was talking 
or questioning you, you brought up a $450,000 loan. I think the 
records show that it was a $475,000 loan. So what we can assume 
from this is that from your $50,000 commission, you put $25,000 
cash into the $500,000 deal plus the $475,000 loan. Now, you did 
say you had another account that was to cover outside expenses 
dealing with the closing of this property. Are you familiar with a 
closing statement? I’m sure you are. A closing statement 

Mr. FITZHUGH. A closing statement, yes. I haven’t seen the one 
on this property for awhile. 

Senator Grams. We saw the deeds from Madison to Seth Ward 
to you. Now on the closing statement it would detail the price of 
the property, the amount of money you would put in, the amount 
of money of the loan. It would also detail all the expenses, State 
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deed taxes, transfer taxes, appraisal fees. Everything else would be 
listed. It would also say who would pay these fees, whether it 
would be the seller or the buyer. It would come down to a bottom 
line of what were your liabilities. 

So from that we could say that the $25,000 was to cover this. 
You said it was put into an account which was also the account you 
used to make the payments to the bank after receiving rents from 
Levi. So if you have that, is there a way we can get a record to 
find out exactly what the closing costs were and where this other 
$25,000 went? 

Mr. FiTZHUGH. When you say that $25,000 was put into my ac- 
count, I know that wasn’t true. I never had a $25,000 

Senator Grams. I thought that’s what you said. 

Mr. FiTZHUGH. No, sir. I said I’m not sure if this loan had ever 
been fully funded. 

Senator Grams. Well, the transaction said it was and that’s why 
a closing statement would say that. And if you gave back a $50,000 
check, we should know where that $50,000 went and what it was 
credited to. 

Mr. FiTZHUGH. I would suspect it would show up as earnest 
money and that there would be a line on the settlement statement 
that would say, “First mortgage, $450,000.” 

Senator Grams. We have it here, $475,000 is the first mortgage 
according to the records. 

Mr. FiTZHUGH. Well, that may be true that the mortgage — some- 
times a mortgage is filed for an amount higher than the amount 
funded. That’s rather common. 

Senator Grams. All right. And the financial statement would 
show that? 

Mr. FiTZHUGH. The closing statement. 

Senator Grams. The closing statement. You’re familiar then, too, 
with the financial statement, your net worth? 

Mr. FiTZHUGH. Mine? Yes, sir. 

Senator Grams. You say you didn’t gain from this, but you know 
if you put this money down, say $25 or even the $50,000 against 
a $500,000 purchase, it would show a net worth gain to you of 
$50,000? 

Mr. FiTZHUGH. That’s correct. 

Senator Grams. It could also show a net gain of a half million 
if we use Mr. Betts’ appraisal of $1 million? 

Mr. FiTZHUGH. If I chose to use that, that’s correct. 

Senator Grams. It could give you leverage so there was some 
benefits, whether 

Mr. FiTZHUGH. I never altered my financial statement based 
upon the purchase of this building. 

Senator Grams. But it would also encumber you as far as other 
future loans 

Mr. Fitzhugh. That’s correct. 

Senator Grams. — because you would be exposed financially, so 
it could be either a plus or minus? 

Mr. Fitzhugh. Well, yes, sir, you’re right. 

Senator Grams. What I am trying to get at is there is a lot of 
things that you should have or maybe did consider when you 
agreed to sign these papers to assume this portion of the property? 
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Mr. Fitzhugh. It happened rather quickly. I didn’t sit around 
and think about this for a month or two. It was probably a span 
of certainly less than a week between when it was proposed and 
when all the papers were dated and so forth, and I’m sure there 
are little things, you know, you could think about if you had the 
time, but you’re absolutely right. 

Senator Grams. I would just like to ask the Chairman if there’s 
any way we could get a look at the closing statements. I don’t know 
if that’s proper to ask or 

The Chairman. I don’t know what statements, if any, might be 
available. But I’ll certainly ask the Committee and Counsels to see 
if they can come up with any. I don’t think they exist, at this point 
in time, but let’s take a look and see if we can get them, if the 
RTC, anybody else has them. 

Senator Grams. I think that would help to clear up a lot of the 
questions. I want to thank the witness. 

Thank you, Mr. Chairman. 

I would yield the remainder of my time to Senator Murkowski. 

Senator Murkowski. Thank you very much, Senator Grams. 

I would like to point out for Senator Sarbanes’ consideration that 
he puts a lot of credibility in the Madison Guaranty Savings & 
Loan report done by Pillsbury Madison & Sutro. 

As a former banker, I put less credibility in this for a number 
of reasons. First of all, you rely on the actual examination and the 
statements of the examination as signed by the examiners. That’s 
really the constituted effort of those that are on top of the specific 
legality associated with the operation of the lending function and 
the internal workings of the institution. I would also add one more 
important thing that I think the Senator from Maryland has over- 
looked, is that this does not contain any of the information associ- 
ated with the Rose billing records, which were not available when 
this report was done and had they been available, Mr. Chairman, 
I can assure you there would have been different conclusions and 
certainly different insinuations associated in this report. I think it’s 
important that the Committee reflect on that. 

Let me just run through a couple of things as I understand it, 
Mr. Fitzhugh. You knew the loan portfolios were in disarray and 
you indicated that you knew there was an examination at some 
time in the future? 

Mr. Fitzhugh. Yes, sir. 

Senator Murkowski. You knew that the Rose Law Firm was on 
a retainer for Madison? 

Mr. Fitzhugh. If I knew that, it was because of hearsay down 
at the bank, but yes, I probably lmew that. 

Senator Murkowski. And Mr. Fitzhugh, you knew that Seth 
Ward was used as a purchaser of land on behalf of Madison? 

Mr. Fitzhugh. I knew he purchased the land but his exact deal 
with McDougal, I was not privy to the details. 

Senator Murkowski. All right. And you indicated that McDougal 
ordered you to take an insider loan to purchase part of the Castle 
Grande property and he wanted to do it in a hurry to get the prop- 
erty off the books? 

Mr. Fitzhugh. That’s not exactly what I said but that’s close. 
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Senator Murkowski. OK. As a vice president and officer, could 
you contract for Madison? 

Mr. Fitzhugh. For instance, contract in what sense? 

Senator Murkowski. Well, as an officer, could you bind the cor- 
poration? 

Mr. Fitzhugh. I would suspect that there would need to be a cor- 
porate resolution. Depends upon what you’re talking about. 

Senator Murkowski. You are an officer. Could you bind the cor- 
poration? You are an agent of the corporation. Could you bind it 
as an officer and vice president? 

Mr. Fitzhugh. If it was within my authority, I probably could. 

Senator Murkowski. You do not know what your authority was? 

Mr. Fitzhugh. No, sir, it was never specifically spelled out. 

Senator Murkowski. Now, the examiners yesterday told us that 
Madison S&L was listed for special supervisory attention 

The Chairman. If I might, Senator 

Senator Murkowski. I’ll be very brief. I have about IV2 minutes 
and I’m through. 

The Chairman. Well, Senator Sarbanes is insisting on strict 
adherence 

Senator Murkowski. Well, then I’ll insist that I have the oppor- 
tunity to finish. 

Senator Sarbanes. You’ll have another round. 

Senator Murkowski. That’s fine, that’s fine. 

Senator Sarbanes. Fine. 

Senator Murkowski. That’s fine. I’m ready for another round. 

The Chairman. Let me say this because the situation is not a 
healthy one when we conduct ourselves in this manner. If the Mi- 
nority insists on it, we will do that, but understand that brings into 
play the Majority insisting on strict adherence on many things. I’d 
hope that we could avoid that. The Chairman could point out that, 
indeed, Senator Murkowski has an additional 5 minutes. 

Senator Murkowski. I don’t have that long, Mr. Chairman. 

The Chairman. No, no, bear with me, if you might. 

Senator Murkowski. I understand. 

The Chairman. I make the observation that under the rules and 
procedure of this Committee, when there are less than five Sen- 
ators, we can give up to 15 minutes to the Senator. 

Senator Sarbanes. Well, the Chairman is right and if he wishes 
to invoke that, then Senator Murkowski should proceed. I have ab- 
solutely no objection. I don’t know how much time has been used. 

Senator Murkowski. We’re running most of it right now. 

The Chairman. Senator, proceed, we will get an extra 4 minutes. 
An additional 4 to bring it to the 15. 

Senator Murkowski. Thank you, Mr. Chairman. 

My question is relative to the testimony yesterday where the ex- 
aminers advised us that Madison S&L was listed for special atten- 
tion and that was late in 1984. They were listed for special atten- 
tion. The institution had agreed to provide a compliance report 
back to the Federal Home Loan Bank Board because there was 
concern expressed in an 1984 examination over the condition of the 
institution. Now those compliance terms are quite stringent. You 
were not aware that there was any compliance or mandatory re- 
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porting associated with the activities of Madison S&L during the 
tenure that you were there? 

Mr. Fitzhugh. Sir, at the time I took a job with Madison, I was 
told by a friend of mine that they were looking for someone in their 
real estate department so I called them. I had never heard of Madi- 
son Savings & Loan, I didn't know who Jim McDougal was or John 
Latham. I was not aware of any compliance agreement or any re- 
strictions they were under at the time I started work down there. 
I didn't even know where the place was. 

Senator MuRKOWSKl. When you worked there, you certainly con- 
versed with the other officers and had occasion over coffee or other 
things to discuss the institution that paid you, didn't you? 

Mr. Fitzhugh. There came a period of time, and I don't know if 
it was 1 month or 6 months or 12 months or what, that I did Find 
out that Madison was under some kind of orders about what they 
could and couldn't do, but I never knew what they were, I just 
knew they were out there. 

Senator MuRKOWSKl. And as a lawyer, that didn't cause you to 
question activities in the daily occurrence of your duties to insure 
that there would not be any criticism relative to unusual financial 
dealings which you yourself took part in and received $50,000 con- 
sideration for a half million dollar loan? 

Mr. Fitzhugh. Well, I was not making any loans to any parties. 

Senator MuRKOWSKl. You never made a loan in your life? 

Mr. Fitzhugh. No, sir. 

Senator MuRKOWSKl. But you accepted a loan? 

Mr. Fitzhugh. Yes, sir. 

Senator Murkowski. And you, at that time, indicated that you 
knew that the S&L was under some kind of a compliance order? 

Mr. Fitzhugh. No, sir, no, sir. 

Senator MuRKOWSKl. Just a minute. You said you didn't know it 
before but you learned of it when you were working with the insti- 
tution. You just told the Committee that. 

Mr. Fitzhugh. At some point in time, but I don't remember ex- 
actly when. 

Senator MuRKOWSKl. But during the time you were employed by 
them, you would have this Committee believe that in conversing 
with officers in the bank, that you had no knowledge that the S&L 
was under direct orders from the Federal Home Loan Bank Board 
to clean up its act or there would be hell to pay? 

Mr. FITZHUGH. I did not know that until a later time, and I do 
not know the time. 

Senator Murkowski. Mr. Chairman, I just find it extremely dis- 
turbing that the witness was involved in transactions and tells this 
Committee that he was somewhat of an innocent bystander where 
he was clearly involved by accepting a loan and that the circum- 
stances of that loan in financial circles are absolutely uncalled for. 
How can you as a lawyer, I understand you have an MBA and 
work in an association, accept checks in payment and overlook the 
irregularities and almost the generalization of corrupt activities as- 
sociated with that. How any lawyer involved in real estate trans- 
actions would not have some idea of what's going on is beyond me. 

Mr. Fitzhugh did the Bar Association in Arkansas ever look into 
any of these activities, to your knowledge? 
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Mr. Fitzhugh. No, sir. 

Senator Murkowski. Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, I want to say I don't know 
what he was holding up from Pillsbury Madison & Sutro 

Senator Murkowski. It's dated December 28. 

Senator Sarbanes. Well, these are the reports of Pillsbury Madi- 
son & Sutro [indicating]. And there is, as I understand it, extensive 
background material which takes up a number of drawers and file 
cabinets — apparently four file cabinets, which include all the 
backup material to this, their interviews, and so forth and so on. 
This study cost the Government $3.8 million, as I understand it. 

Senator Murkowski. I would ask the Senator from Maryland if 
the study covers the discovery of the billing records of the Rose 
Law Firm, which obviously, the information the Senator from Alas- 
ka has, it does not. And I think that would shed an entirely dif- 
ferent light on certain generalizations. Does it or doesn't it, I would 
ask my good friend from Maryland. 

Senator Sarbanes. Well, the billing records, as I understand it, 
came after the report, apparently they are now looking at the bill- 
ing records as well. I don't agree with the premise that it would 
fundamentally alter their conclusions but we will see. 

Senator Murkowski. I will certainly look forward to that exam- 
ination jointly with the Ranking Member. 

Senator Sarbanes. We’re perfectly happy to see that, but they do 
discuss extensively the representation of Madison by the Rose Law 
Firm. And some of it touches, in effect, on that issue, and I assume 
they will develop it further. 

Second, I think the Senator stated that you rely on the examin- 
er’s report. Well, of course, the study took the examiner's reports 
and analyzed them, so they are encompassed within the study, and 
if you were 

Senator Murkowski. I wouldn't necessarily draw that conclusion, 
Senator, that this is an interpretation by a competent law firm of 
a lot of information that it had, and opinions associated with draw- 
ing some generalizations surrounding that. It does not take the 
place of the actual examination of the on-site individuals who spe- 
cialize and see one institution after the other, and I would suggest 
to you, probably have a hell of a lot more knowledge than lawyers 
who are simply contracted to do an evaluation of a lot of informa- 
tion, including examinations. 

I assure you, these Federal examiners know their business and 
that’s not necessarily to assume that a group of lawyers are better 
at assimilating that information and communicating it in a report. 

So I'll stand by my statement. I would much rather depend on 
the accuracy of Federal examiners than a group of contract lawyers 
who give it to junior partners in the back room. 

Senator Sarb/nes. It should be very clear that Pillsbury Madi- 
son & Sutro examined the reports and, in fact, interviewed the 
examiners 

Senator Murkowski. So? 

Senator Sarbanes. — at great length, at great length. 

Senator Murkowski. That proves absolutely nothing. It’s just a 
group of opinions put together in a report, but it doesn't necessarily 
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displace the value of the examination by the examiners who were 
there and specifically looking at the details associated with the in- 
dividual issues at hand, as opposed to the Sutro effort, which tried 
to bring it all together, had additional information, which I am 
sure is quite valuable, but for the specifics, you want to depend on 
the examination. 

Senator Sarbanes. Well, this is their interview of Clark right 
here. I mean, this is the length of the interview with Clark, and 
obviously to do a good job, they needed to interview Clark, examine 
the reports, assimilate all of the other information and material 
that was available to them and bring the report. 

Senator Murkowski. I think Clark did a pretty good job yester- 
day of stating that for an extended period of time, in his opinion, 
the S&L was out of compliance with the agreement, that it ex- 
ceeded its 6 percent for an extended period of time, and I don’t 
know whether you are going to get that in the Sutro Report, but 
that’s what the examiner said. And, you know, he has to stand be- 
hind that because he examined the institution. 

Senator SARBANES. That’s right, and he’s been interviewed exten- 
sively by them in the course of preparing their report and that 
interview is available. It’s right here. 

Senator MURKOWSKI. Well, so is his testimony available, and I 
would suggest to you, Senator, that if you examine the testimony 
yesterday and you examine the report, you won’t find in the report 
the same conclusion that the organization was out of compliance 
over the 6 percent of the net worth for an extended period of time, 
practically the entire time, as a matter of fact, prior to the time 
they were shut down. So I think we’re arguing over interpretations 
here. I’ll stand by the examiner’s report rather than 

Senator Sarbanes. It’s all interpretation. You have the examin- 
er’s report and you have the Pillsbury Report. It’s obviously got to 
be interpreted. I mean, I don’t quarrel with the necessity of inter- 
pretation. 

Senator Murkowski. Then we are both entitled to interpret it 
our own way. 

Senator Sarbanes. That’s the point I’m making. 

Senator Murkowski. That’s fair enough. 

Senator Sarbanes. But I’m challenging the putting forth of one 
interpretation as representing the definitive one, that’s all. 

Senator MURKOWSKI. I challenge you for continually bringing up 
the legitimacy of one report, namely, the Sutro Report over the in- 
dividual examinations, which unfortunately we don’t have the 
availability of, to the detail I would like to, but I wish we could 
have the examinations in front of us in the detail that would be 
necessary to communicate back to some of the witnesses. 

So what we’re looking at here is, you know 

Senator Sarbanes. Actually they’re consistent with one another, 
that’s the point I’m trying to make to the Senator. 

Senator MURKOWSKI. Well, I think that’s subject to interpreta- 
tion, too. So let’s leave it at that. 

Senator Sarbanes. I will leave it at that but they are consistent 
with one another, and I invite my colleague to examine them and 
reach a judgment in that regard. 
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Senator Murkowski. Let’s see what Sutro says when they have 
an opportunity to examine the billing records. 

Senator Sarbanes. Now, Mr. Chairman, on the Hale matter, it’s 
not clear to me why a subpoena for documents could not be issued. 
If we’re going to move ahead on the Hale matter, why we could not 
issue a subpoena for documents now, and the question of his own 
testimony 

The Chairman. I am not going to 

Senator Sarbanes. Let me finish if I can make the other point. 

The Chairman. Well, now let me say something to you. Everyone 
is entitled to make whatever statements he or she wants to make, 
Senator, to pose whatever questions, but you don’t have a right to 
examine another Senator. That is not the purpose of these hear- 
ings, and I’m not going to engage you simply because you feel like 
attempting to divert attention from what we’re trying to do. 

There’s a manner and a time in which to raise these questions. 
If you wish to do it publicly, put them out on the record, but we’re 
going to continue these hearings as best we can. This is your time, 
so you go ahead and do that. I thought that I had answered the 
two questions that you put to us. I attempted to explain why we 
have this problem. We have kept you informed. Now the fact that 
the argument was postponed, let’s check the record. If you don’t be- 
lieve that, then, let Mr. Ben-Veniste call Mr. Olson and ascertain 
for himself. 

I gave you a status report. I can’t do any more. Again, we want 
to bring Mr. Hale in, we want to bring in other witnesses, and I 
have no purpose whatsoever — for what reason would the Chairman 
not want to bring Mr. Hale in sooner rather than later? So, again, 
I attempted to spell it out to you, but you go ahead and you pro- 
ceed and you make your statements. 

Senator Sarbanes. Mr. Chairman, it’s quite correct that earlier 
on you said we were going to get Mr. Hale. We haven’t gotten him. 
No subpoena has been issued for the documents, no subpoena has 
been issued for Hale to come and provide a deposition, both of 
which are important steps in this matter. 

He’s been given immunity by the Independent Counsel. Whether 
he will assert that before the Committee, I don’t know, but I am 
strongly inclined to believe that the only way we’re going to find 
out is by issuing a subpoena for him to come before the Committee. 
In the meantime, there’s no reason whatever that I can ascertain 
why a subpoena for the Hale documents should not have been is- 
sued quite some time ago. 

That’s the situation. We’ve raised this issue and pressed it re- 
peatedly. No action has been taken. I gather there have been com- 
munications by Majority Counsel with Hale’s lawyer, and I take it 
with the Independent Counsel as well in which we have not been 
involved or included, and I just feel that if it’s the intention not to 
proceed, then I think we ought to know that, but I think that we 
ought to move ahead and we ought to have a subpoena for the Hale 
documents and a subpoena for his deposition and then we’ll see 
how Mr. Hale and his attorney react to that request from the Com- 
mittee. We’ve been seeking that now for months, literally months, 
and haven’t gotten anywhere with it. I see my time is up. 

The Chairman. Mr. Chertoff. 
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Mr. CHERTOFF. Thank you, Mr. Chairman. 

Mr. Fitzhugh, I want to turn to something we have not covered 
yet, but it was brought up, I think, by Counsel on the other side, 
and that has to do with your observation that the legal work on 
the transaction where you were the purchaser for the Levi Strauss 
building was all done in-house. Do you remember being asked 
about that? 

Mr. Fitzhugh. The deeds, you’re referring to the deeds? 

Mr. CHERTOFF. Yes. And I guess your testimony was that to the 
extent you were involved in some of these transactions, the legal 
work that was done on the paper was done in-house at the bank; 
is that right? 

Mr. Fitzhugh. Yes, sir, on these deeds, I believe these were pre- 
pared in-house by us. 

Mr. Chertoff. Now, you were not involved, I take it, in the Cas- 
tle Sewer & Water sale; right? 

Mr. Fitzhugh. No, sir, I was not. 

Mr. Chertoff. You don’t know anything about the work that 
was done at the Rose Law Firm in connection with that transac- 
tion; is that right? 

Mr. Fitzhugh. No, sir, I do not. 

Mr. CHERTOFF. But what you do know is that in general, your 
experience was that the paperwork on these, moving the property 
back and forth, was done by people inside the savings and loan? 

Mr. FITZHUGH. Well, I really just have knowledge about this one 
transaction, and in that case it was done by people inside the sav- 
ings and loan. 

Mr. Chertoff. Let me see if you know about another set of 
transactions which are right at the heart of this entire scheme. I 
want to go back to this issue of the original purchase of the prop- 
erty, and 1 don’t want to quibble with you about this being a straw 
man or warehouse deal, because I am going to read you your own 
testimony at page 55 of your deposition, which I think you have be- 
fore you. Where it says: 

Question: And are you aware that during the initial transaction, about $600,000 
worth of land or 400 acres went to Madison Financial Corporation, and the other 
portion of the land, which was acreage north of 145th Street, went to Mr. Ward per- 
sonally? 

Answer: I knew there was a split, and I guess now that you mention it, I do recall 
it had something to do with the highway. The north went one way and the south 
went the other. I thought it had to do with the fact that Madison could only have 
so much money in their service corporation, and they were trying to stay within the 
guidelines. 

Question: So to stay within the guidelines, they set up Mr. Ward as a kind of the 
purchaser to warehouse the land; is that your recollection? 

Answer: I guess that’s what happened. I really didn’t remember the fact that they 
split it until you mentioned it right now. I do remember something about that. 

So what we have is this. This deal to start out with in October, 
and it’s in the record, it’s established up and down and the exam- 
iner says Ward is in there as a nominee, a straw man purchaser 
to make it look on paper to the examiners as if Madison Financial 
really is only owning part of the property when in reality, economi- 
cally in terms of the risk, they really are the owner of the whole 
property. 

Part of that deal had to do with getting Seth Ward, who is the 
straw man, some money or some payoff for agreeing to be in this 
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deal. There’s a document dated September 24th, but the evidence 
developed in the course of these investigations indicates that it was 
actually backdated and prepared later, that sets forth the agree- 
ment between Ward and the bank this whole sham transaction. I 
want to ask how much of this you know and you were aware of? 

It appears that one of those letters, one draft of that letter was 
prepared around September 24th, inside the bank and typed by Mr. 
McDougal’s secretary. Did you know that? 

Mr. FlTZHUGH. The First time that I knew about the IDC whole 
picture, I believe it had already taken place, it had already been 
purchased. 

Mr. CHERTOFF. I want to put up SW 1-005. This is the second 
version of the September 24th agreement. There is evidence which 
has developed in the investigations and we’re going to hear about 
it in the next few days, that indicates this was prepared later than 
September 24th. Mr. Ward, in fact, himself testified to that at a 
trial in Arkansas under oath, that it was backdated. Have you ever 
seen this document? 

Mr. FlTZHUGH. The one you just handed me? 

Mr. Chertoff. Yes. 

Mr. FlTZHUGH. No, sir. 

Mr. Chertoff. This document, the evidence indicates, was typed 
in the Rose Law Firm. Can you explain why they would have taken 
this document relating to the agreement between the straw man 
and the bank and had that typed at the Rose Law Firm? 

Mr. Fitzhugh. No, sir. 

Mr. Chertoff. Did you know that as Mr. Ward continued on in 
his part in this transaction, getting rid of property, starting to sell 
the property off, as he did with your property, exactly the same 
thing but which he did with other parcels, did you know there 
came a time that he was involved in an option agreement with 
Madison Financial? 

Mr. Fitzhugh. No, sir. 

Mr. Chertoff. And that this option involved the possibility of 
purchasing by Madison Financial a certain piece of this property 
within this entire set of land? Did you know about that? 

Mr. Fitzhugh. Who was going — who had the option to purchase? 

Mr. Chertoff. That the bank was going to pay for an option to 
purchase back from Ward some of this land which Ward originally 
took as a straw man. Did you know about that? 

Mr. Fitzhugh. No, sir, no, sir. 

Mr. CHERTOFF. Did you know that that option was prepared not 
by any of the bank’s inside lawyers? 

Mr. Fitzhugh. I don’t know — I haven’t seen the option. 

Mr. Chertoff. Were you asked as an attorney at the bank to 
work on any option involving the repurchase from Ward of property 
by Madison Financial? 

Mr. Fitzhugh. My repurchase? 

Mr. Chertoff. No. Were you asked as an attorney at the bank 
to work on drafting an option that would allow Madison Financial 
to repurchase some of Ward’s property? 

Mr. Fitzhugh. No, sir. 

Mr. Chertoff. I want to give it to you, let’s put it up. It’s PLS 
3774. This option which you’re going to look at we now know, due 
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to billing records as well as a notation on the document, was pre- 
pared by Hillary Clinton. Did you know she was working on any 
part of this, any element of this deal involving IDC? 

Mr. FlTZHUGH. No, sir, I had no idea. 

Mr. CHERTOFF. Do you know why, of all the documents that you 
have told us to your understanding, you know, the documents you 
were involved in preparing at the bank, do you know why Mr. 
McDougal went outside the bank and went to Mrs. Clinton to have 
her prepare this option document? 

Mr. FlTZHUGH. No, sir. 

Mr. CHERTOFF. Can you think of any reason based on your bird’s- 
eye view inside that savings and loan? 

Mr. FlTZHUGH. Why McDougal would have wanted someone out- 
side of the bank to prepare an option agreement? 

Mr. CHERTOFF. And in particular why he went to Hillary Clinton 
to have her draft that option agreement? 

Mr. FlTZHUGH. Well, I don’t know why he would pick Hillary as 
opposed to someone else, and I guess he either didn’t want us to 
know about it or thought we were incapable of doing it. 

Mr. Chertoff. Let me go back to something else, Mr. Fitzhugh, 
because for some reason if there’s any doubt in anybody’s mind 
about the activities of what went on in this bank, I thank we ought 
to be clear about it. 

I understand you came into the bank in 1985 not knowing what 
you would find there, but you would agree with me that as of Feb- 
ruary 1986, when you learned about that weekend where they 
were — people from the bank were in the savings and loan, making 
up appraisals, putting documents in the file, by then you under- 
stood there was something phony about how this savings and loan 
was being operated? 

Mr. Fitzhugh. Yes, that’s correct. 

Mr. Chertoff. That was after you had the experience of having 
someone come to you in the savings and loan and ask you to sign 
a recourse note for your purchase of the property to put in the file 
in place of the nonrecourse note; right? 

Mr. Fitzhugh. That’s correct. 

Mr. Chertoff. You understood that the reason for this was be- 
cause they wanted to show the examiners or fool the examiners 
into believing your purchase and your loan was a recourse loan 
where you were personally liable rather than a nonrecourse loan? 

Mr. Fitzhugh. Well, at some point, yes, I put the whole picture 
together and I figured out what they were doing, that’s correct. 

Mr. Chertoff. So the point of having you sign this document 
was to fool the examiners about the actual condition of what had 
gone on with respect to the sale of this piece of property? 

Mr. Fitzhugh. I believe their intent in having me sign that note 
would be so that the examiners would look at the file and think 
it was a recourse note as opposed to a nonrecourse. I believe that 
was the whole point in having me sign a different note. 

Mr. Chertoff. You also know that you’re not the only person 
who had one of these transactions, one of these sales with the sav- 
ings and loan where essentially Madison put up the money or lent 
the money to allow an insider to buy the property so that it would 
be moved off the books of Madison Financial and would appear to 
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be held in someone else’s hands? You know there were others; is 
that right? 

Mr. Fitzhugh. I know there were others but I don’t know the de- 
tails as far as whether they were recourse or nonrecourse. I know 
there were other sales. 

Mr. Chertoff. You know Larry Kuca had a deal very similar to 
yours? 

Mr. Fitzhugh. I believe his took place right before mine. 

Mr. Chertoff. That was the same kind of deal you had with re- 
spect to the Levi Strauss building; is that correct? 

Mr. Fitzhugh. I do not know if his is recourse or nonrecourse, 
but other than that, I believe it’s pretty much the same deal. 

Mr. Chertoff. Finally, Mr. Nash, I want to get to you and this 
conversation you had with Mr. Lindsey just this past Thanksgiving. 

Mr. Nash. May I make a statement? I want to clarify something 
if I could. Someone said earlier that there were two telephone con- 
versations. The second conversation I had with Mr. Lindsey was in 
person, in person at the White House when I was working there, 
not a telephone conversation. 

Mr. CHERTOFF. OK, well, I didn’t know that, so then in that case 
I want to make sure that we don’t miss anything. 

The Chairman. Let me ask Counsel to suspend because I think 
you’re going to take some time and the little yellow light is on, so 
rather than to get into one of these things that my time is up, we’ll 
go to Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, how long do you intend to 
continue with this panel? 

The Chairman. I think probably another 10 minutes or so. 

Senator Sarbanes. Then what’s the Chairman’s intention? 

The Chairman. Then I would like to get the other panel started 
before we take a short break, and I think we will take a break 
about 2:30 p.m. 

Senator Sarbanes. Why don’t we break in between the panels? 

The Chairman. Well, you know something, Senator? 

Senator Sarbanes. All right. We will do it your way, fine, fine. 

The Chairman. Senator, you can’t have it two ways. You can’t 
at one time say we are dragging it out, we are not moving, and 
then at the other time, suggest that we do this. Now, we are going 
to keep pushing. 

Senator Sarbanes. Fine, then we will continue straight through. 

The Chairman. Again let me say, I’m attempting to do the work 
of the Committee. I would note that we could move it much faster, 
we could have had some of our Members answer their questions, 
they may have gone another 2 or 3 minutes instead of having to 
come back and have them lay the groundwork again, but the Sen- 
ator insists on certain rules and we are going to comply with them. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, I yield our time. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Mr. Nash, this meeting at the White House, this 
second conversation with Mr. Lindsey, how did this start? He came 
to your office? 

Mr. Nash. No, we were, I think, in a hall in the White House. 

Mr. Chertoff. What did he say to you? 
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Mr. Nash. He said, do you remember my asking you a question 
about whether Clinton, Governor Clinton at that time, was in a 
meeting or visited with Jim McDougal in a trailer? 

Mr. Chertoff. What did you say? 

Mr. Nash. I said, yes, I remember you asking me that question. 

Mr. Chertoff. What did he say? 

Mr. Nash. He didn't say anything like OK. 

Mr. Chertoff. OK? 

Mr. Nash. Yes. 

Mr. CHERTOFF. This occurred either right before or right after 
Thanksgiving? 

Mr. Nash. I remember it was in that neighborhood, yes. 

Mr. Chertoff. Do you know if it was after he had testified at 
a deposition here on November 21 of last year about this meeting? 

Mr. Nash. I do not know whether it was before or after that. 

Mr. Chertoff. Did you know that he said in the deposition that 
he didn’t know whether his first call with you in 1993 had been at 
his instigation or at your instigation? 

Mr. Nash. No, I do not know. 

Mr. Chertoff. But what you do know is that that call in 1993 
came from Mr. Lindsey? 

Mr. Nash. Yes, I do. 

Mr. Chertoff. It wasn’t you calling Mr. Lindsey in 1993, about 
this meeting at the trailer, it was Mr. Lindsey calling you? 

Mr. Nash. That’s what I remember. 

Mr. Chertoff. The reason this is important, and the reason it 
was brought up at the deposition last November, is because that 
naturally raises the question about — one of the questions — I don’t 
want to be cagey with you. Obviously here is a meeting which you 
have described to us as pleasantries, and yet, for a meeting that, 
as we hear it from you, is the most casual kind of meeting, albeit 
a meeting that occurs after the people in the car have to find the 
trailer, there is a lot of attention being focused on it. In 1993, out 
of the blue — and to my knowledge, it didn’t just appear in the press 
or anything — Mr. Lindsey calls you; and naturally the question 
would arise, why was it memorable enough to somebody to have 
Mr. Lindsey reach out for you and ask you about the meeting. 

Now, we have established through your testimony, you have been 
firm on this, it is not that you remembered this and called Mr. 
Lindsey, it is that Mr. Lindsey had some reason to call you about 
it; and that’s logical. 

There were only four people who were in that meeting. There is 
the trooper, who actually didn’t even come into the meeting. There 
is Mr. McDougal, who in 1993, as far as we know, is not a person 
who is in and out of the White House. There is you, and you didn’t 
bring the subject up. And there is, of course, Mr. Clinton who was 
at the meeting. So the question would have arisen, maybe the sec- 
retary — but the secretary is not at the White House either — so nat- 
urally the question arises whether the President somehow had a 
memory of this meeting and directed Mr. Lindsey to find out what 
you remembered about it. Can you shed any light on that? 

Mr. Nash. I have no idea. I do know that it was not an unusual 
occurrence for the Governor to stop — an unscheduled stop — at a 
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farmer's shed, a grocery store, a restaurant to stop and chat with 
people. That was a normal occurrence for him. 

Mr. Chertoff. On the way? 

Mr. Nash. Pardon? 

Mr. Chertoff. While he was 

Mr. Nash. On the way or coming back. 

Mr. Chertoff. But in this case, to be quite precise about this, 
this trailer wasn't on the highway. You all had to get off the road 
and specifically go to this trailer? 

Mr. Nash. We did. 

Mr. Chertoff. And so Mr. Lindsey gives a deposition about this, 
it comes up in the deposition, we see the note which apparently 
must have been his note of his 1993 conversation with you, which 
he evidently felt was important enough in 1993 to memorialize in 
a note. If you look at the subject matter of the rest of the note — 
we can put it up on the Elmo again. It is in the context of a whole 
series of notes regarding some interesting issues that he kind of is 
covering together involving the fundraiser, “Something BC set up 
with Jim McDougal.” There is Betsey Wright's telephone number 
at the top. It says, “Whitewater to Webb, given to Webb IV 2 boxes.'' 

Then the next thing in order is he memorializes his 1993 con- 
versation with you, that you were with Bill Clinton when he went 
to the trailer at 145th Street. And that’s why it is so interesting 
that it comes up again after he is deposed last November. 

I am trying to see if there is anything else we can plumb from 
your memory of what happened 2 months ago, when you saw Mr. — 
did he stop you in the hall? 

Mr. Nash. We ran into each other in the hall. He must have 
stopped me, yes. 

Mr. Chertoff. He said do you remember my asking you a couple 
of years ago about the meeting you had in the trailer with Gov- 
ernor Clinton and McDougal? That's what he said to you? 

Mr. Nash. No, I have already stated what he said. You said 
something about a couple of years? I don't remember it being a cou- 
ple of years. 

Mr. Chertoff. Let's get it straight. In 1993 you had a conversa- 
tion with Mr. Lindsey about this trailer meeting; right? 

Mr. Nash. Yes. 

Mr. Chertoff. Now a couple of months ago, in 1995, he brings 
it up again in the hall; right? 

Mr. Nash. Yes. 

Mr. Chertoff. He stops you. 

Mr. Nash. I remember him stopping me, yes. 

Mr. Chertoff. He says to you, what? 

Mr. Nash. Do you remember my asking you whether you were 
at a meeting in a trailer where McDougal was and the Governor 
was; and I said, yes. 

Mr. Chertoff. And then he says? 

Mr. Nash. OK. 

Mr. Chertoff. You don't say why, why are you asking me? 

Mr. Nash. Mr. Chertoff, no, I had no need to ask at all. 

Mr. Chertoff. Did he ask you anything about that, anything — 
again, here in 1995, in November, did he ask you again to give him 
an account of what had happened at that meeting in the trailer? 
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Mr. Nash. No. 

Mr. Chertoff. He just wanted to know whether you remem- 
bered his having asked you about this in 1993? 

Mr. Nash. Yes. 

Mr. Chertoff. Mr. Fitzhugh, I just want to go back and address 
Finally this issue about Castle Grande and IDC. There is no doubt 
in your mind that Castle Grande, what became that development, 
was a portion of the original tract that was purchased and then 
split between Madison Financial and Seth Ward; right? 

Mr. FlTZHUGH. That’s always been my understanding. 

Mr. Chertoff. So Castle Grande was a part of the IDC property; 
if that correct? 

Mr. Fitzhugh. That’s correct. 

Mr. Chertoff. I want to put up again, so we are clear on this, 
the check I showed that was made out to you that was your com- 
mission, so to speak, for the purchase by you of this Levi Strauss 
property which was north of 145th Street. Do you recognize this as 
the actual check that came for the purchase of property, the Levi 
Strauss building, north of 145th Street; right? 

Mr. Fitzhugh. I recognize my signature on the back, yes. 

Mr. Chertoff. You have no doubt that this is the check that 
represented this commission for your own purchase; right? 

Mr. Fitzhugh. Well, all I can say is that’s certainly my signature 
on the back. 

Mr. Chertoff. Look, please, you are not going to dispute 

Mr. Fitzhugh. No, I am not. I have no reason to think it is not, 
none whatsoever. 

Mr. Chertoff. It says, “Sale of building C, Castle Grande.” 
When you got this check and you saw that, were you puzzled, did 
it seem to you — this is a check written November 1, 1985, right? 

Mr. Fitzhugh. Well, I can’t see the date, but that would be about 
right, yes, sir. 

Mr. Chertoff. Did you say what’s this about? 

Mr. Fitzhugh. No, I knew what the check was for. 

Mr. Chertoff. By the way, when we are talking about closing 
real estates transactions even at an institution like Madison Guar- 
anty, there still is a requirement that people be — are pretty careful 
about what the checks are for. I mean, this is a $50,000 check. It 
is important to know, for the record, that the check relates to a 
commission for a sale of a particular building. You had a particular 
interest in making sure that that was precise because it was money 
that was going to come to you and you were going to have to turn 
over for the downpayment; right? 

Mr. Fitzhugh. That’s correct. 

Mr. Chertoff. You didn’t raise a fuss or raise an objection to the 
characterization on that check for the Levi Strauss building north 
of 145th Street when it says, “Sale of building C, Castle Grande”? 

Mr. Fitzhugh. No, I apparently didn’t think that was significant. 

Mr. Chertoff. You didn’t have a problem identifying that? 

Mr. Fitzhugh. No, sir. 

Mr. Chertoff. I don’t have anything more, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Did you even notice this item on this check 
that Mr. ChertofFs been asking about? 
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Mr. Fitzhugh. Well, I don’t know, because it has been 11 years, 
if I noticed it or not. I certainly knew what the check was for. It 
could have said for sale of Levi Strauss building, sale of Castle 
Grande, sale of IDC property. It would have not really made any 
difference to me. 

Senator Sarbanes. Now, your understanding at the time — I was 
just reading your deposition — actually some of this seemed, to me, 
topical here because at one point a question was put to you. And 
you said, “I’m confused, too, I am not sure what you are asking 
me.” Then the questioner said, “I forget my question at this point.” 

In your deposition, you stated that this was the IDC property, 
that’s how you understood it; right? In fact, I think you said, “I 
don’t think Castle Grande existed when Madison purchased IDC?” 

Mr. Fitzhugh. That’s my belief, yes, sir. 

Senator Sarbanes. Then Castle Grande was a portion of the IDC 
property; is that correct? 

Mr. Fitzhugh. That’s correct. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Just a couple of things, Mr. Fitzhugh. 

First, when Mr. Chertoff said that the document was typed in 
the Rose office, the September 24th backdated document, I think 
we ought to be clear about what the source of that information is 
so that there will be no misunderstanding. It is my understanding 
that information comes from Mr. Hubbell’s former secretary who 
said she identified the similarity in the typeface between the type 
in that document and what she used on her typewriter at the Rose 
Law Firm. This is Mr. Hubbell’s secretary. And of course, you 
would have no reason to have seen that document, as I believe you 
have testified; is that correct? 

Mr. Fitzhugh. That’s correct. 

Mr. Ben-Veniste. Second, there was an assumption in the ques- 
tion that was put to you that Mr. McDougal went to Mrs. Clinton 
to type the option agreement that was prepared in May 1986. I 
take it you have no personal knowledge of that agreement or its 
purposes or how it was prepared? 

Mr. Fitzhugh. No, sir, I have no knowledge. 

Mr. Ben-Veniste. And you have no knowledge, I take it, about 
who drafted it? 

Mr. Fitzhugh. No, sir. 

Mr. Ben-Veniste. But I would like to clarify the record, and this 
addresses to some extent the Senator from Alaska’s point, with re- 
spect to the conclusions of the Pillsbury Report. 

I quote from the December 28, 1995 report at page 77, which 
said, “The only solid evidence tying the Rose Law Firm to this ac- 
quisition is evidence of the innocent activity of participating in the 
drafting of the purchase agreement. While some evidence suggests 
that Hubbell could have had a role in the drafting of the September 
24, 1985 letter between McDougal and Ward” — and I think that’s 
what Mr. Chertoff was referring to earlier — “nothing proves he did, 
much less that he did so knowing it to be wrong. Similarly, while 
Mrs. Clinton seems to have had some role in drafting the May 1, 
1986 option” — now this is the conclusion that is reached by Pills- 
bury Madison & Sutro prior to the discovery of the billing records. 
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They are assuming in their conclusion that Mrs. Clinton played 
a role in drafting the option agreement because the document itself 
has a computer key to it that leads to Mrs. Clinton’s then-secretary 
at the time. So they drew the conclusion or the inference that Mrs. 
Clinton had a role in the preparation of the option agreement. But 
they say, similarly, “While Mrs. Clinton seems to have had some 
role in drafting the May 1, 1986 option, nothing proves she did so 
knowing it to be wrong, and the theories that tie this option to 
wrongdoing or to the straw-man arrangements are strained at 
best.” So this is the Pillsbury Report, and again, you have no rea- 
son to conclude that their conclusion is erroneous? 

Mr. Fitzhugh. No, sir, I have 

Mr. Ben-Veniste. You simply have no personal knowledge about 
this matter at all? 

Mr. Fitzhugh. None. 

Mr. Ben-Veniste. Nothing further. 

The Chairman. Mr. Nash, let me ask you something that trou- 
bles me. You have this casual drop-in, it is not unusual for the 
Governor to drop-in to see constituents at a store, whatever. As you 
describe it, you don’t know who, but you didn’t suggest a drop-in 
at McDougal’s trailer; indeed, you didn’t even know that he had a 
trailer there; right? 

Mr. Nash. I don’t remember suggesting it, Senator. 

The Chairman. Mr. Nash, now wait, I understand you can’t have 
total recall, but we have been over this thing a number of times 
now. You didn’t even know McDougal had a trailer there at that 
point in time? 

Mr. Nash. I knew that there was Maple Creek Farms out in that 
direction 

The Chairman. Yes, but you didn’t know he had a trailer there? 

Mr. Nash. No, sir 

The Chairman. You didn’t know he was there? 

Mr. Nash. No, sir, I didn’t. 

The Chairman. And it wasn’t your suggestion? 

Mr. Nash. I don’t remember it being my suggestion. 

The Chairman. Well, you never met Mr. McDougal, you didn’t 
know him, did you? You testified before you didn’t know him. Now 
don’t attempt to say to us that maybe you suggested that you 
stopped there? 

Mr. Nash. I did not say that I never met Mr. McDougal. I don’t 
remember saying I’d never met him. 

The Chairman. Are you saying there is a possibility that you 
may have suggested that we stop to see Jim McDougal? 

Mr. Nash. No, sir. I have on occasion suggested that we stop at 
different places while we were on trips, which is why I am saying 
that I do not remember whether I did or not. I would also note Mr. 
McDougal 

The Chairman. You are now saying you may have suggested that 
we stop to see Jim McDougal? 

Mr. Nash. No, sir. 

The Chairman. Did you suggest that you stop to see McDougal? 
Pardon me? 

Mr. Nash. Mr. Chairman, I do not remember suggesting we stop. 
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The Chairman. If you had suggested that stop, wouldn’t you re- 
member? 

Mr. Nash. Well, it has been quite a few years ago, Senator, and 
I may or may not have. 

The Chairman. OK. So you stopped to see Mr. McDougal and 
you describe the manner in which you and the Governor go in, and 
you are talking to him and it was totally casual; is that true? 

Mr. Nash. Yes, sir. 

The Chairman. No business? 

Mr. Nash. No, sir. 

The Chairman. No business about the Levi Strauss warehouse 
or factory? 

Mr. Nash. No, sir. 

The Chairman. Nobody talks about that? 

Mr. Nash. Pardon? 

The Chairman. No one talks about that? 

Mr. Nash. No, sir — at this meeting you are referring to? 

The Chairman. Yes. 

Mr. Nash. No, sir. 

The Chairman. But at some point, you mention in your deposi- 
tion, Levi Strauss factory, and then thereafter, and you go on a lit- 
tle bit and you say, well, it was really Levi 501 pants that we were 
talking about. 

Now, you see that chart up there? 

Mr. Nash. Yes, sir. 

The Chairman. Yes. I think it’s the red one, Mr. Fitzhugh. The 
red one, was that the Levi Strauss building? 

Mr. Fitzhugh. Yes, sir, that’s it. 

The Chairman. That was the Levi Strauss warehouse? 

Mr. Fitzhugh. The warehouse, not the factory. 

The Chairman. When was this? 

Mr. Fitzhugh. 1985. 

The Chairman. You had just purchased this facility — right? 

Mr. Fitzhugh. October 1985. 

The Chairman. From Mr. McDougal, from the bank? 

Mr. Fitzhugh. Correct. 

The Chairman. Mr. McDougal, he ran it? 

Mr. Fitzhugh. Yes, sir. 

The Chairman. I mean, he ran everything, he was the loan com- 
mittee, wasn’t he? 

Mr. Fitzhugh. Well, I — I mean 

The Chairman. As a practical matter, who ran this place? 

Mr. Fitzhugh. I believe Mr. McDougal did. 

The Chairman. He made all the decisions? He was the boss? 

Mr. Fitzhugh. Yes, sir. 

The Chairman. Who could give you a 10 percent commission on 
a phony deal like that? I mean, he is the guy that did it? No board 
of directors approved that? 

Mr. Fitzhugh. No. 

The Chairman. It was the same time he came to you and said, 
hey, this is what we are going to do; and the same day you did it, 
didn’t you? 

Mr. Fitzhugh. Within a day or so, yes. 
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The Chairman. He was the boss. That is the factory, now where 
is the trailer? The trailer — it is the Levi Strauss warehouse, let’s 
get it, this is the warehouse. Now where is the trailer? It is in pret- 
ty close proximity to that, isn’t it? Do you remember where the 
trailer was, Mr. Fitzhugh? 

Mr. FlTZHUGH. Well, I can’t say it is directly across the street 
from number one, but it is somewhere right along 

The Chairman. Right in the neighborhood? 

Mr. Fitzhugh. Yes. 

The Chairman. Now, Mr. Nash, you heard of the transaction 
that Mr. Fitzhugh had entered into, you have no reason of knowing 
it back then. Mr. Fitzhugh didn’t tell you he had just bought the 
Levi Strauss facility, did he? Did you know Mr. Fitzhugh then? 

Mr. Nash. No, sir. 

The Chairman. So, he didn’t tell you about this, did he? 

Mr. Nash. He didn’t tell me about what, Senator? 

The Chairman. He didn’t tell you that there was a sale that was 
consummated with respect to Levi Strauss? 

Mr. Nash. No, sir. 

The Chairman. No, no. Isn’t it strange that right at about the 
same time that he buys this property, you decide to make a call — 
not you, the Governor, on Mr. McDougal and the subject of Levi 
comes up. Now, you see what’s tough. It is tough to believe that 
the Governor would go and you had to find it, it wasn’t right there, 
that trailer, you had to take some time to find it, to do a drop-in, 
and guess what we discussed? Not the Levi Strauss warehouse 
which Mr. McDougal had just parked with Mr. Fitzhugh, no. We 
discussed Levi pants, 501 pants. 

Mr. Nash, it is not reasonable. Let me tell you why it is not rea- 
sonable to believe it. Because 8 years later, Mr. Lindsey calls you. 
This meeting is on his mind. He has notes written down. You really 
expect us to believe that you discussed with the Governor and Mr. 
McDougal the fact that he wore Levi 501 pants as opposed to dis- 
cussing the Levi Strauss warehouse? Which he was involved in, up 
to his ear, and over? I mean — and he just called you. 

Now let’s go to the phone call. You remember the phone call? 

Mr. Nash. Yes, sir. 

The Chairman. He called you; right? 

Mr. Nash. I remember him calling me. 

The Chairman. So Bruce Lindsey called you in 1993, and what 
did he say? 

Mr. Nash. He said, do I remember being in a trailer, McDougal’s 
trailer, when the Governor was there and I was there. And I said, 

I yes, I do remember that. 

The Chairman. Then what else did he ask you? 

Mr. Nash. He didn’t ask me anything else. 

The Chairman. He didn’t ask you what you discussed? 

Mr. Nash. No, sir. 

The Chairman. He didn’t ask you who was there? 

Mr. Nash. No, sir. 

The Chairman. He didn’t ask you about anything else, he just 
said to you — what’s your first name? 

Mr. Nash. Bob, Bobby. 

The Chairman. Bobby. He calls you Bobby? 
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Mr. Nash. Well, my name — they call me Bob. 

The Chairman. All right, you obviously know Mr. Lindsey, and 
he calls you up in 1993 and he says to you, Bob, do you remember 
stopping at a trailer to see Jim McDougal with the Governor in 
1985 or thereabouts, and you said, yes. Then he didn’t ask you any- 
thing else? He didn’t ask you who was there? He didn’t ask you 
what you discussed? He didn’t ask you anything? Are we supposed 
to believe that? 

Mr. Nash. Pardon? 

The Chairman. Are we supposed to believe that? 

Mr. Nash. That is what happened, Senator. 

The CHAIRMAN. OK. But you do understand why we have dif- 
ficulty — Mr. Lindsey, he is an important man. He just out of the 
blue— did he tell you why he called you to find out? 

Mr. Nash. No, sir. 

The Chairman. Then 2 years later, 2 years later, he just stops 
you in the hall on or about Thanksgiving, just so happens he is tes- 
tifying before this Committee by way of deposition. His notes have 
been turned over, the note which indicates that he called you. 
Would it be so maybe you would not say that it was with respect 
to the Levi factory or warehouse or facility that Mr. McDougal was 
involved in, and that the Governor was speaking to him, or that 
Mr. McDougal was speaking to him about that? And then you con- 
coct this thing, as it relates to a pair of Levi pants. 

Why would he be interested if you had a meeting to discuss a 
pair of Levi pants? You see, it doesn’t make sense. He would be in- 
terested, though, if it was a meeting where the subject of the Levi 
Strauss facility which Mr. Fitzhugh had purchased had come up. 
That’s what I think, Mr. Nash. As it relates to your testimony and 
deposition, the inconsistencies in it where you first talk about a 
Levi factory and, yes, it is a warehouse, we know the factory, you 
can’t see it, as opposed to your finally settling on a recollection that 
it was about Levi pants. I suggest I have some difficulty with that. 

Mr. Nash. My deposition indicates that, in the interchange with 
the person doing the deposition, that we did talk about it was a 
certain type of blue jeans, but the meeting was not about blue 
jeans, it was a casual drop-by. 

The Chairman. Yes, I understand that. But I say I believe that 
your initial getting into it with respect to the Levi factory is prob- 
ably a more accurate account. But that’s at least what I think most 
reasonable people would have to conclude. I think it is absolutely 
absurd to suggest that the President’s assistant would be con- 
cerned about a meeting, a casual drop-by, where the subject was 
Levi pants as opposed to the Levi facility. Isn’t it an incredible co- 
incidence? What a coincidence. The Levi jeans and the Levi factory. 
It is quite inventive, creative. 

Senator Sarbanes. 

Senator Sarbanes. Well, Mr. Nash, I think we ought to, for your 
sake, address this assertion just here at the end by the Chairman, 
that it was quite creative. I don’t think that’s fair to you, frankly, 
since the distinction you made was made at your deposition. It is 
not as though it is a distinction you came up with here today before 
the Committee. 
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As I read your deposition, earlier, apparently there had been 
some confusion. You said I remember a discussion about blue jeans 
because there is a blue jean factory close. But then later, in the 
same deposition, you then said, the question was, “Just you have 
a vague recollection it had to do with this blue jeans plant?” And 
your answer, “Yes, it had do with blue jeans, not the blue jeans 
plant.” That's what you said at your deposition; right? 

Mr. Nash. I remember that, yes, sir. 

Senator Sarbanes. All right. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Mr. Fitzhugh, at 

Senator Sarbanes. Actually, I don't see why it matters all that 
much. They could have had discussions about the employment at 
the Levi Strauss blue jean factory, about whether people were 
being laid off or being hired on, or anything else of that sort. So 
I don't really see where the questioning takes you, even if there 
had been discussions about blue jean factories. But I think for your 
sake, here before the Committee, it is important to point out this 
deposition testimony, in lieu of that last comment, and that's why 
I wanted to underscore it. 

Mr. Ben-Veniste. Whether there was a conversation about the 
blue jeans that Mr. McDougal was wearing or the factory that was 
nearby, is there any suggestion, Mr. Fitzhugh, that the Governor 
of Arkansas was somehow involved in or concerned about the pur- 
chase of the Levi warehouse? 

Mr. FITZHUGH. I have no indication of that whatsoever. 

Mr. Ben-Veniste. Have you ever read anywhere or heard any as- 
sertion that somehow the Governor of Arkansas inserted himself 
into this transaction, or was interested in some way in it? 

Mr. Fitzhugh. Today is the first time there has been any vague 
insinuation about that that I have ever heard of. 

Mr. Ben-Veniste. And in terms of any connection between these 
two events, I will put to Mr. Nash, whether in fact the interest in 
a meeting in a trailer was not the interest spurred by Mr. Hale, 
who claimed that he had a meeting with Governor Clinton and Mr. 
McDougal in a trailer. That's why this whole matter was gone into. 
And that's why Mr. Gerth was questioning Mr. Lindsey, and Mr. 
Lindsey was asking you. It had nothing to do with the blue jeans 
plant or warehouse, or any other such thing. 

Mr. Nash. I am not aware of — I have stated already the reasons 
that we were talking about blue jeans is because I thought he had 
on, I remember him having on 501 blue jeans. 

Mr. Ben-Veniste. But in terms of the interest in the meeting, 
according to Mr. Lindsey's interest in a meeting in a trailer, that 
was because Mr. Gerth had gotten this allegation from Mr. Hale, 
who was on the verge of being prosecuted in Little Rock, who 
claimed to have had a meeting in a trailer with Governor Clinton. 
That's what all this is about, not whether Mr. Clinton was inter- 
ested in participating somehow in the transaction involving the 
sale of this warehouse. I have nothing further to add to this. 

Senator Sarbanes. Mr. Hale wasn't at that meeting, was he, Mr. 
Nash? 

Mr. Nash. No, sir, Mr. Hale was not at that meeting. 

Senator Sarbanes. Thank you. 

The Chairman. Mr. Chertoff. 
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Mr. CHERTOFF. Just a couple of minutes, Mr. Fitzhugh, in rela- 
tion to the last set of questions you were asked by Mr. Ben-Veniste. 
You have already acknowledged to us when I asked you questions 
about the option and why Mrs. Clinton was the one who drafted 
the option that perhaps that was something Mr. McDougal didn’t 
want you to know about, he wanted to take it outside the bank. I 
take it Mr. McDougal kept a lot of things close to the vest, at least 
as far as you were able to see; right? 

Mr. Fitzhugh. I’ve found that out since I have left that savings 
and loan, yes, that’s correct. 

Mr. CHERTOFF. So you don’t want to put yourself in the position 
here of vouching one way or the other as to what Mr. McDougal 
had going with Governor Clinton because you don’t really know? 

Mr. Fitzhugh. I have absolutely no idea. 

Mr. CHERTOFF. You didn’t know, for example, about Whitewater? 

Mr. Fitzhugh. No. 

Mr. Chertoff. Mr. Nash, let me ask you, in fairness to you, I 
want to see if you will agree with me on this point. In your mind, 
at the time you went to this meeting with the Governor and Mr. 
McDougal, you didn’t know anything about IDC or the Levi Strauss 
buildings, or any of that stuff; right? 

Mr. Nash. That’s correct. 

Mr. CHERTOFF. You didn’t even know about Whitewater? 

Mr. Nash. No, I did not. 

Mr. Chertoff. So, I mean, from your position as a bystander, 
someone who is literally coming along for the ride on this, it is fair 
to say that this particular meeting did not assume any great sig- 
nificance in your mind? 

Mr. Nash. “Any great significance”? 

Mr. Chertoff. Yes, this event was not something that was mem- 
orable to you or a significant event, this meeting with McDougal 
and the Governor, back in 1985, 1986? 

Mr. Nash. Yes, it’s significant in that it was the first time I had 
visited this trailer or an office where Jim McDougal was. 

Mr. Chertoff. Oh, that was significant to you? 

Mr. Nash. Yes, that was the first time I had done that. 

Mr. Chertoff. Are you telling us now that in 1986, when you 
went to this trailer, it had some significance to you? You made note 
of it? 

Mr. Nash. I didn’t make note of it. My point was it is significant 
that it was the first time I had visited Jim McDougal’s office in this 
trailer. 

Mr. Chertoff. Had you been at that office in the trailer any 
other times afterwards? 

Mr. Nash. No. 

Mr. Chertoff. So it is the only time you were there? 

Mr. Nash. That’s correct. 

Mr. Chertoff. And in your mind, the conversation in 1986, to 
the best of your recollection, is, as you’ve described it, casual; right? 

Mr. Nash. Yes, sir. 

Mr. Chertoff. But it was significant enough, this event, this 
meeting, the fact that you and the Governor were together with 
Mr. McDougal, it was significant enough in someone’s mind to lead 
to Mr. Lindsey calling you about it in 1993; right? 
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Mr. Nash. Oh, I wouldn’t know about anybody else’s mind. 

Mr. Chertoff. OK. So all we can do is we will ask you for your 
knowledge of your own mind, but you will agree with me, that in 
terms of why Mr. Lindsey chose to call you in 1993, why he chose 
to write a memo down about what you told him about the visit, and 
why he felt it was again necessary to talk to you about it in 1995, 
those are matters that you could only speculate about? 

Mr. Nash. I am not sure I understand the question, Mr. Chertoff. 

Mr. Chertoff. Let me make it even more simple. In 1993, it was 
Bruce Lindsey who felt there was some reason he had to reach out 
for you to ask you about this trailer meeting; right? 

Mr. Nash. He called me in 1993 to ask me was I at the meeting. 

Mr. Chertoff. It was Mr. Lindsey who made the decision that 
your answer to that was important enough to write down in his 
notes; right? 

Mr. Nash. I don’t know that, Mr. Chertoff. 

Mr. Chertoff. Well, you saw the notes. You have no reason to 
doubt that it is Mr. Lindsey’s handwriting, do you? 

Mr. Nash. I am not sure I would recognize his handwriting. 

Mr. Chertoff. I will represent to you Mr. Lindsey produced 
them and identified them as his handwriting. And again, in 1995, 
it was Mr. Lindsey who came to you and approached you about this 
issue of this meeting in the trailer; right? 

Mr. Nash. It was Mr. Lindsey, yes. 

Mr. Chertoff. And whatever significance you attribute to this in 
your own mind, you don’t really know the significance it had in Mr. 
Lindsey’s mind or whoever asked Mr. Lindsey to reach out for you 
on any of these occasions; right? 

Mr. Nash. No, sir, I do not. 

Mr. Chertoff. Thank you, Mr. Chairman. 

The Chairman. Mr. Sarbanes. 

Senator SARBANES. I observed when Mr. Lindsey was here, he 
testified those notes were made in the course of responding to and 
preparing for press inquiries about the allegations that Hale was 
making, and he went through a process of trying to, as it were, run 
down the various Hale allegations about Governor Clinton. 

The Chairman. The Senator makes a very valid observation, but 
I would also indicate that, certainly in 1995, there was reason to 
question why Mr. Lindsey would once again, it seems to me, ap- 
proach Mr. Nash. 

We have exhausted the various aspects and I want to thank the 
witnesses for being here. As a matter of fact, I’m sorry that we did 
not offer to accommodate you with some kind of a small break. We 
will adjourn until 3 p.m., at which time we will see if we can’t fin- 
ish the witnesses as expeditiously as possible. 

Senator Sarbanes. Mr. Chairman, I thought you indicated we 
were going to go straight through. 

The Chairman. I think there are a lot of people here, including 
the Chairman, who want to take a break. 

We stand in recess until 3 p.m. 

[Whereupon, the hearing was recessed, to be reconvened at 3 
p.m. this same day.] 
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AFTERNOON SESSION 

The Chairman. Starting with Mr. Dover, then Mr. Donovan, and 
Mr. Thrash, do you have any statement you would like to make or 
give to the Committee? 

SWORN TESTIMONY OF DARRELL D. DOVER 
ATTORNEY, HOUSE, WALLACE, NELSON & JEWELL 
LITTLE ROCK, ARKANSAS 

REPRESENTED INDUSTRIAL DEVELOPMENT COMPANY [IDC] 

Mr. Dover. No, Mr. Chairman. 

SWORN TESTIMONY OF RICHARD T. DONOVAN 
ATTORNEY, ROSE LAW FIRM, LITTLE ROCK, ARKANSAS 

Mr. Donovan. No, Mr. Chairman. 

SWORN TESTIMONY OF THOMAS P. THRASH 
ATTORNEY, ROSE LAW FIRM, LITTLE ROCK, ARKANSAS 

Mr. Thrash. No, sir. 

The Chairman. AH right. Counselor. 

Mr. Giuffra. Good afternoon. 

Mr. Thrash, in 1985 and 1986, you performed some legal services 
for Madison Guaranty; correct? 

Mr. Thrash. Yes, sir, that’s correct. 

Mr. Giuffra. At that time you had just become a partner at the 
Rose Law Firm? 

Mr. Thrash. I had become a partner in February 1985, yes, sir. 

Mr. Giuffra. Mr. Donovan, you performed some legal services 
for Madison Guaranty in 1985 and 1986; am I correct? 

Mr. Donovan. Yes, sir. 

Mr. Giuffra. You were a young associate at that time? 

Mr. Donovan. Yes, sir. 

Mr. Giuffra. If we could just put up on the Elmo the Williams 
to Foster memo. Now, Mr. Thrash, do you know approximately the 
extent of Rose’s billing to Madison in 1985 and 1986? 

Mr. Thrash. No, sir. 

Mr. Giuffra. Mr. Donovan, do you know? 

Mr. Donovan. No, I don’t. 

Mr. Giuffra. This is a memorandum from Mr. David Williams 
to Mr. Vincent Foster, Jr., dated November 20, 1986, and the “re” 
is FSLIC Representation, and the memorandum concerns certain 
representations that the firm had to decline in order to represent 
FSLIC. On page 3, if I could just read it into the record, it says, 
“Due to our representation of FSLIC, we have withdrawn from rep- 
resentation of Madison, which had been a previous client of ours 
generating estimated annual fees to the firm of approximately 
$40,000.” Do you know anything about that, Mr. Thrash? 

Mr. Thrash. About the number? 

Mr. Giuffra. Yes, do you know whether that’s accurate? 

Mr. Thrash. No, sir, I don’t know. 

Mr. Giuffra. Mr. Donovan, do you know if that’s accurate? 

Mr. Donovan. I do not. 

Mr. Giuffra. Mr. Thrash, you were involved in the actual trans- 
action involving the sale of that real estate parcel that’s displayed 
on the map, the 145th Street real estate parcel, or the IDC project? 
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Mr. Thrash. I had limited involvement in a transaction involving 
the IDC and Madison Guaranty and Madison Financial, yes, sir. 

Mr. GlUFFRA. Do you have any recollection, other than from look- 
ing at records, of the extent of your work on that project? 

Mr. Thrash. I do not, Mr. Giuffra, I do not. 

Mr. Giuffra. Now in regard to recording time, you try to be very 
accurate; am I right? 

Mr. Thrash. Yes. 

Mr. Giuffra. The firm might have some sort of legal liability if 
you were inaccurate in recording your time? 

Mr. Thrash. I try to record my time accurately, Mr. Giuffra. 

Mr. Giuffra. Mr. Donovan, you also try to record your time ac- 
curately? 

Mr. Donovan. Yes, I do. 

Mr. GlUFFRA. With regard to the IDC matter, would you agree, 
Mr. Thrash, that the Rose Law Firm billing records are the best 
evidence of the extent of Rose’s work on that matter? 

Mr. Thrash. Yes, sir, I do. 

Mr. GlUFFRA. Mr. Donovan, would you agree that the Rose Law 
Firm billing records are the best evidence of the extent of Rose’s 
work on the IDC matter? 

Mr. Donovan. Yes, I would agree with that. 

Mr. GlUFFRA. Mr. Thrash, am I right that the Rose Law Firm 
has been looking for the billing records that were found at the 
White House on January 4, 1996, for approximately 2 years? 

Mr. Thrash. Mr. Giuffra, I am really not certain about that. Mr. 
Ron Clark, our Chief Operating Officer, would know more about 
that than I. 

Mr. Giuffra. OK. These records indicate that Rose represented 
Madison on the IDC transaction. Do you know whether the Rose 
Firm represented Mr. Ward in connection with that transaction? 

Mr. Thrash. No, sir, I do not believe we did. 

Mr. Giuffra. Do you know whether any other firm was involved 
in representing Madison in connection with the IDC transaction? 

Mr. Thrash. You are referring to the acquisition of the IDC prop- 
erty by Madison? 

Mr. Giuffra. Correct. 

Mr. Thrash. No, sir, I think 

Mr. GlUFFRA. That was strictly handled by the Rose Law Firm 
on behalf of Madison? 

Mr. Thrash. Yes, I believe I was the attorney, along with Dave 
Thomas, that may have worked on that. 

Mr. Giuffra. If we could put up on the Elmo the Rose Law Firm 
billing record 29011. 

The Chairman. I think you should have it in your packet. It will 
be easier for you. 

Mr. Giuffra. We will be asking a number of questions from the 
billing records and you can get the identifications down in the 
lower right-hand corner. The page number is 29011. 

The Chairman. We have some additional copies here. Counsel, 
why don’t you take these and we will save some time. Bob, will you 
be asking Mr. Donovan any questions with respect to this? 

Mr. Giuffra. Yes, I will. 
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The Chairman. So why don't we see that Mr. Donovan has a 
copy as well. No, that’s Mr. Dover, OK, good, and Mr. Donovan. 

Mr. Giuffra. Mr. Thrash, am I correct that this sort of a billing 
memorandum would set forth the extent of the Rose Firm’s work 
for a particular client, the amount of time billed by each lawyer? 

Mr. Thrash. This is a computer-generated report that would re- 
flect the amount of time that was entered by a certain date into 
our computer system. 

Mr. Giuffra. Now, I would observe that, with regard to the IDC 
matter, the Committee has identified bills for September 29, 1985 
and October 30, 1985, but we have not been able to locate the bill- 
ing memoranda for those bills. Normally, is there a billing memo- 
randa that would go with a bill? 

Mr. Thrash. Something similar to what you are showing me 
here? 

Mr. GIUFFRA. No, an invoice, similar to the document that bears 
Bates number 29010, let’s focus on that one. 

Mr. Thrash. Mr. Giuffra, 29010 is an invoice that would go to 
a client. 

Mr. Giuffra. Then normally, in preparing the invoice that goes 
to the client, you rely on the billing memorandum; correct? 

Mr. Thrash. That is correct, in most situations, that’s correct. 

Mr. Giuffra. Let’s put the billing memorandum back on, which 
is 29011. This billing memorandum indicates that Mrs. Clinton, be- 
tween December 6, 1985 and December 24, 1985, had seven phone 
calls with Seth Ward. Mr. Thrash, do you know Seth Ward? 

Mr. Thrash. Yes, I know who he is. 

Mr. Giuffra. Who is Seth Ward? 

Mr. Thrash. Seth Ward was the father-in-law of Webster Hub- 
bell. He was also a representative of Madison Financial Corpora- 
tion, I believe, or an employee. 

Mr. Giuffra. In connection with this IDC transaction? 

Mr. Thrash. Yes, that’s correct. 

Mr. Giuffra. Do you have any idea as to why Mrs. Clinton was 
speaking to Mr. Ward? 

Mr. Thrash. No, sir, I do not. My involvement would have ceased 
approximately on October 8th, I believe, or October 7th, somewhere 
in there. 

Mr. Giuffra. Mr. Donovan, do you have any idea why Mrs. Clin- 
ton was having telephone conferences with Mr. Ward? 

Mr. Donovan. Yes, I don’t know, but 

Mr. Giuffra. Also billing for that time? 

Mr. Donovan. I don’t know, but it appears the most likely rea- 
son was that she was talking with Mr. Ward about the possibility 
of constructing a brewery on the IDC property because it leads up 
to my research on that issue, which began, as I see from the billing 
memo, on 12/30/85. 

Mr. Giuffra. Mr. Dover, if I could call your attention, there is 
a phone call at 12/6/85, for a little less than a third of an hour, in- 
volving yourself, and then there is another call on the 10th for 
about a half-hour, and there is a conference with D. Dover. Do you 
know why you might have been speaking to Mrs. Clinton on 12/6 
or 12/10/1985? 
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Mr. Dover. No, I don't. The transaction closed, I believe, on Oc- 
tober 4th or 5th of that year. 

Mr. GlUFFRA. Do you recall that those calls covered anything to 
do with a brewery? 

Mr. Dover. Oh, no, I don't think so. Frankly, I don't ever remem- 
ber talking with Mrs. Clinton on this transaction. I talked with Mr. 
Thrash a number of times, but I really don’t recall talking to Mrs. 
Clinton. 

Mr. GlUFFRA. But you have no reason to dispute the accuracy of 
these billing records? 

Mr. Dover. Except that I don’t recall it. 

Mr. GlUFFRA. Mr. Donovan, you can't be absolutely certain as to 
why Mrs. Clinton was speaking to Mr. Ward because you weren’t 
on the telephone calls? 

Mr. Donovan. That's correct. 

Mr. GlUFFRA. Mr. Thrash, there is a time summary entry on the 
bottom of the bill, and there is an entry where it says, “amount to 
bill,” and Mrs. Clinton’s amount to bill is $2,700 — $2,731.25. Do 
you see that? 

Mr. Thrash. Yes, sir. 

Mr. GlUFFRA. The standard value which is based on her hourly 
rate at 7.30 hours comes out to $912 and the increase is exactly 
$1,118.75, which is triple. 

Now, Mr. Clark testified, when he was here, your managing part- 
ner, he thought this might reflect additional work that Mrs. Clin- 
ton had done on this matter. Would that be your best estimate as 
to what this additional time would reflect? 

Mr. THRASH. Yes, sir, that would be consistent with the billing 
memorandum that you have here and the timing of it. At this point 
in time, this is a January 21st billing memorandum, at this point 
in time, our year end, our fiscal year end is January 31st. We try 
to get all our bills out by that time and get them paid. And we are 
trying to get all our time in. 

A lot of times we will put time down and it will not be in the 
computer and we will try to get that out, and put in it a bill. Once 
you put it in a bill, you wouldn’t want to go back and put it on the 
computer because then you would have two time entries, and you 
would have billed for it twice. So this might be time she had that 
had not gotten into the billing memorandum yet. 

Mr. Giuffra. Now the simple math would be that Mrs. Clinton 
appears to have billed for approximately 14.5 hours at her rate of 
$125 and that gets you to $1,818. So there would be an additional 
14 hours in addition to the 7.30 hours for a total of approximately 
21V2, 22 hours of work on this January bill. Does that seem correct 
to you, sir? 

Mr. Thrash. I haven’t done your math, but I wouldn't dispute it. 

Mr. Giuffra. If we could put up the summary chart we prepared 
for the January 30, 1986 IDC bill on the Elmo. Now this summary 
chart reflects, going across the top, Mrs. Clinton’s time at standard 
value which would be 7.3 hours at $125 an hour gets you to 
$912.50. Then this additional $1,818 gets you another 14 hours for 
a total of approximately 22 hours. And then Mr. Clark testified 
that the September and October bills were folded into the January 
bill to get a total of $4,651 which was the amount of the actual bill. 
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If we could put up on the Elmo the next chart which we prepared 
and it is a summary of Mrs. Clinton’s IDC billings. What we have 
done here is we have added up Mrs. Clinton’s time for the IDC 
matter. We have included, across the right-hand side, it says, “ac- 
count billed.” There are a number of instances in which Mrs. Clin- 
ton billed for telephone calls with Mr. Ward, and billed the time 
to either the general account, the stock offering account, or the lim- 
ited partnership account — IDC partnership account. 

For example, on May 1, 1986, Mrs. Clinton billed 2 hours, and 
her billing entries reflect work on an option agreement and a tele- 
conference with Mr. Ward. And we now know that that option 
agreement had to do with IDC. 

Now in terms of the actual time that Mrs. Clinton had worked 
on this matter, in terms of hours that we can account for, we have 
identified 15 hours, for which she billed $1,956. Then there is this 
unknown category of 14.5 hours for which Mrs. Clinton billed 
$1,818.75. Do you see that? For a total of 29.5 hours of work by 
Mrs. Clinton related to IDC? 

Mr. Thrash. Mr. Giuffra, which document are you referring to? 
Yes, sir, I see that. 

Mr. Giuffra. You don’t know the nature of the work that Mrs. 
Clinton performed for this 14.5 hours; right? 

Mr. Thrash. No, sir, I do not. 

Mr. Giuffra. You don’t know when she might have billed that 
time, other than to guess it might have happened sometime prior 
to the end of your fiscal year in January 1986? 

Mr. Thrash. That is correct. 

Mr. Giuffra. If we could put the next chart on the Elmo. Do you 
have this it is entitled, “Rose Law Firm IDC Billings”? 

Mr. Thrash. Yes, sir, I have it. 

Mr. Giuffra. Mr. Thrash, is it your understanding that you 
billed approximately 12.4 hours to the IDC matter? 

Senator Sarbanes. Could I ask whose document this is? 

Mr. Giuffra. This is something, Senator, we prepared based on 
documents that we’ve received. 

Senator Sarbanes. It is a document prepared by Majority staff? 

Mr. Giuffra. Yes. 

Senator Sarbanes. OK. 

Mr. Giuffra. Mr. Thrash, you billed 12.4 hours on IDC; is that 
your best estimate? 

Mr. Thrash. That is correct. 

Mr. Giuffra. Mr. Donovan, you billed 22.7 hours, is that your 
best estimate? 

Mr. Donovan. Yes, sir. 

Mr. Giuffra. Your billing rate in 1986 was what, $65 an hour? 

Mr. Donovan. Sounds right. 

Mr. Giuffra. So the total amount that would have been billed 
to you would have been $1,475.50; is that right? 

Mr. Donovan. That sounds correct. 

Mr. Giuffra. Mr. Thrash, what was your billing rate in 1985? 

Mr. Thrash. Mr. Giuffra, I don’t recall. 

Mr. Giuffra. Approximately $90 an hour? 

Mr. Thrash. If you have taken that from the documents, I would 
not dispute that, but I don’t recall. 
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Mr. Giuffra. This document indicates that Mrs. Clinton billed 
29.5 hours and that she was responsible for more than 50 percent 
of the total Rose billings with respect to the IDC matter. Mr. 
Thrash, do you have any reason to dispute that calculation? 

Mr. Thrash. When you are referring to the 52 percent, you are 
referring to the dollar amount, not the hours worked; correct? 

Mr. Giuffra. You have no reason to dispute the figures that we 
have compiled from the firm’s billing records which are reflected in 
this document? 

Mr. Thrash. I haven’t check it. I know my hours are correct on 
here. 

Mr. Giuffra. Mr. Donovan, are your hours correct as well? 

Mr. Donovan. That’s correct. 

Mr. Giuffra. You joined Rose as an associate in 1983, and you 
became a partner in 1989; correct? 

Mr. Donovan. That’s right. 

Mr. Giuffra. In 1985 and 1986, you were the only associate in 
the litigation department? 

Mr. Donovan. I think that’s right. 

Mr. Giuffra. Mr. Donovan, you were often asked to do discreet 
research projects? 

Mr. Donovan. Correct. 

Mr. Giuffra. In 1985 and 1986, you did some discreet research 
for Mrs. Clinton related to Madison? 

Mr. Donovan. I did. 

Mr. Giuffra. Did you have any recollection of this research until 
you saw the actual memos that you had prepared? 

Mr. Donovan. No, I did not. 

Mr. Giuffra. Is it normally the case in your experience that an 
associate will bill far more time in preparing a legal research 
memorandum than the partner on the matter? 

Mr. Donovan. No, not necessarily. I don’t think that’s a general 
statement that I would agree with. 

Mr. Giuffra. Excuse me? 

Mr. Donovan. No, I don’t agree with that. 

Mr. Giuffra. So you would say sometimes the partner will spend 
more time than the associate with regard to the preparation of the 
legal memorandum? 

Mr. Donovan. No, I am saying with regard to a matter, particu- 
larly when an associate is doing discreet research, it is not unusual 
for the partner to have the contact with the client, speaking with 
the client about what the associate 

Mr. Giuffra. Just in terms of preparing the legal memorandum 
that you would send to the client, normally the associate would do 
the bulk of the work; isn’t that right? 

Mr. Donovan. That’s probably a fair statement. 

Mr. Giuffra. And the partner will spend less time, just sort of 
reviewing the memo and making sure it is up to snuff? 

Mr. Donovan. Maybe. 

Mr. Giuffra. If we could put up Mrs. Clinton’s Supplemental In- 
terrogatory by the RTC. This will be her answer to number 64. 
Let’s focus on pages 12 and 13 of the interrogatories. The question 
had to do with Madison Guaranty matter No. 5, and the interroga- 
tor asks Mrs. Clinton to “Describe the work you performed with re- 
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spect to Madison Guaranty matter No. 5.” Mr. Thrash, matter No. 
5 was the IDC project; right? 

Mr. Thrash. Yes, that’s correct. 

Mr. Giuffra. Mrs. Clinton in her interrogatory states in part: “I 
believe that the work I did on this matter consisted primarily of 
supervising research concerning legal issues, such as whether it 
would be legal to open a tasting room for a proposed brewery, in 
light of the fact that the land was, arguably, located in what had 
once been a 'dry’ township, and other questions relating to the pro- 
vision of water and sewer service by a utility which was located 
within the IDC property.” 

Mr. Donovan, we have identified four memos that you prepared 
for Mrs. Clinton relating to Madison Guaranty and we will go 
through them on the second round. There was a January 3, 1986 
memo and a January 23, 1986 memo on the brewery issue. Then 
there were two other memos, one February 17 and one March 4, 
1986, on the so-called utility issue. Do you recall those memos? 

Mr. Donovan. Yes, sir, I do. 

Mr. GlUFFRA. Now the Rose Firm billing records that we have ob- 
tained don’t reflect time by Mrs. Clinton, doing legal research in 
connection with those memos. Are you aware of whether she did 
any legal research in connection with those memos? 

Mr. Donovan. I am not aware of any. 

Mr. Giuffra. They do not reflect that Mrs. Clinton spent time 
drafting the memos or revising the memos. Do you recall whether 
she spent time drafting or revising the memos? 

Mr. Donovan. Mr. Giuffra, I do not recall that. The time records 
would be the best 

Mr. Giuffra. The best way to figure out what Mrs. Clinton did? 

Mr. Donovan. I think so. 

Mr. Giuffra. As best we can tell, Mrs. Clinton spent several 
hours reviewing your memos and in terms of meeting with clients 
that can be directly traced to the memos, and that’s about all we 
can find. Now if she did 29.35 hours of work, you don’t know what 
the other 27^2 hours of work involved, do you? 

Mr. Donovan. I think they are set forth in the billing records. 

Mr. Giuffra. But, for example, you billed 22.7 hours on this 
legal research, yet Mrs. Clinton, at least according to the Rose Law 
Firm billing records, billed 29.5 hours on Madison matters relating 
to IDC. Do you have any explanation for the difference between the 
fact that you billed less time than Mrs. Clinton did, yet Mrs. Clin- 
ton’s interrogatory indicates that what she did was mostly related 
to the legal research that you were involved in? 

Mr. Donovan. Well, as I said before, it is not unusual when an 
associate does research for a partner, for the partner to have the 
contact with the client. I notice that she says in her response to 
her interrogatory that she conferred with Mr. Ward on several oc- 
casions, who was an employee of the client at that time. And so 
that is not unusual to me at all. 

Mr. Giuffra. Would it have been normal for Mrs. Clinton to 
have spent 27 hours conferring with Mr. Ward about a legal re- 
search memorandum that you had prepared? 

Mr. Donovan. I don’t see that as being out of the ordinary, no, 
I don’t. I mean, I think she’s had — clearly she had all kinds of con- 
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versations with him, he was employed by the client and she had 
to speak with him about the legal research, so no. 

Mr. GlUFFRA. Now, Mr. Ward, in various statements that he has 
submitted to various investigatory bodies in connection with this 
matter has indicated that he never spoke with Mrs. Clinton with 
regard to the brewery issue. So do you have any other explanation 
for how Mrs. Clinton might have spent her time with regard to the 
IDC matter? 

Mr. Donovan. Well, like I said, I think the billing records speak 
for themselves and I think she, apparently from the billing records, 
had spent time, not only reviewing my research, having meetings 
with me, but also speaking with the client, so I think the records 
probably speak for themselves in that regard. 

Mr. GlUFFRA. Why don't we just quickly put on the Elmo your 
January 3rd memo. This is a short, one-page memo that you wrote 
to Mrs. Clinton regarding this issue of the brewery. And if we could 
put up again the Rose billing record 29011. 

In just trying to piece this together, it indicates that on January 
2nd, you billed 3 hours to the so-called wet/dry issue, and then on 
December 30th and 31st, you billed another hour and a half, both 
days, to that issue. Then on the 14th, you spoke with Mrs. Clinton, 
at least according to your records, for a quarter of an hour; right? 

Mr. Donovan. That's correct. 

Mr. GlUFFRA. Now, Mrs. Clinton, on the same day, bills an hour 
of time for a conference with J. Birch, K. Shemin, and R. Donovan. 
Do you see that? 

Mr. Donovan. I do. 

Mr. Giuffra. Were Birch and Shemin involved in the brewery 
issue as far as you know? 

Mr. Donovan. Mr. Giuffra, I don’t recall much, if anything, 
about this research, other than looking at the memos, these many 
years afterwards. And it appears from the billing records that they 
were, so I don't 

Mr. Giuffra. But they don't bill any time to the matter? 

Mr. Donovan. Well, that's not unusual if — for instance, if an at- 
torney is called in to ask a question or two, to have a conference 
with that attorney and he is not involved in the day-to-day activi- 
ties of that matter, for him not to record his time while the attor- 
ney who is in charge of that matter would record his or her time. 

Mr. Giuffra. Is it possible that Mrs. Clinton had separate meet- 
ings with Mr. Birch and Mr. Sheman? Is that why, for example, 
you are only billing a quarter of an hour and she is billing an hour? 

Mr. Donovan. Yes. Sure. 

Mr. Giuffra. If we could put up the February 7, 1986 memo 
from Mr. McDougal to Mr. Tucker which indicates that, “Attached 
is a legal opinion that Seth got from his attorney." Now as far as 
you knew, it appears, at least from this memo, that Mr. McDougal 
thought that Rose was representing Mr. Ward. Is that consistent 
with your understanding? 

Mr. Donovan. No, Mr. Ward was not our client in this matter, 
Madison Guaranty was. And certainly I don't know what Mr. 
McDougal was thinking, but he paid our bills for that work. 

Mr. Giuffra. Let's put on the Elmo the note of Mrs. Clinton to 
Mr. Donovan. This appears to be a handwritten note in which Mrs. 
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Clinton indicates that, “I visited with Seth Ward and gave him a 
copy of your memo, and with Ken Shemin. Please see Ken about 
a strategy to approach the ABC to argue the 'dissolved township’ 
theory. Thanks, Hillary. Charge Madison Guaranty IDC.” Now, you 
never spoke to Mr. Ward in connection with this matter; right? 

Mr. Donovan. I don’t recall it. 

Mr. Giuffra. Let’s put the February 17 memo on the Elmo. This 
is the memo you prepared, this is a rather long memo, 12 pages, 
and the research has do with the sale of water by the utility that 
was located on the property, something that’s known as Castle 
Sewer & Water, outside of the project; is that right? 

Mr. Donovan. I don’t believe that I referred to it as Castle Sewer 
& Water. 

Mr. GlUFFRA. But we now know that’s the name of the utility? 

Mr. Donovan. I do not know at the time I wrote this memo 
whether or not that was the name of the utility. I understand that, 
at some point in time, that was the name of the utility that was 
out there, but at the time I really don’t know. 

Mr. Giuffra. Do you know whether Mrs. Clinton had any role 
in preparing this particular memo? 

Mr. Donovan. No. She reviewed the work, but I don’t know 

Mr. GlUFFRA. But the drafting would have been done by you and 
the research? 

Mr. Donovan. That’s correct. 

Mr. Giuffra. If we could put up Rose billing record 29013. This 
billing record indicates that on February 11, 12, and 13, you had 
billed time to prepare this memo, and there is no indication that 
Mrs. Clinton did any work in connection with preparing this memo. 

If we could put up another record which is 29016. Again, you bill 
1.25 hours in connection with the memo, but there is no time that 
Mrs. Clinton is billing with regard to this memo. 

Now if we could put up the March 4 memo that was prepared 
by Mr. Donovan. This is also on the same sewer issue. This is a 
4-page memo. You have seen this before? 

Mr. Donovan. Yes, sir. 

Mr. Giuffra. Do you recall Mrs. Clinton being heavily involved 
in preparing this particular memo? 

Mr. Donovan. No, I don’t recall her being involved in the prepa- 
ration of the memo. We discussed it, I am sure we discussed it. I’m 
sure she reviewed the work. 

Mr. Giuffra. Let’s put Rose billing record 29016. This billing 
record indicates that on March 4, you billed 3 hours to prepare this 
4-page memo, dated March 4, same day? 

Mr. Donovan. Yes, sir. 

Mr. Giuffra. Then Mrs. Clinton on, it appears to be, March 
10th, bills .30 of an hour, a little bit over 15 minutes, to review the 
memo; is that right? 

Mr. Donovan. Yes, sir. 

Mr. Giuffra. So when you actually go through the memos and 
you try to trace Mrs. Clinton’s billings, it doesn’t appear Mrs. Clin- 
ton was very involved in the actual drafting, minimal time review- 
ing the memos, but no time in either doing research or drafting of 
these memos? 
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Mr. Donovan. Like I said, I think that the billing records are the 
best record of what she did and did not do. 

Mr. Giuffra. It also indicates that conversations with the clients 
that Mrs. Clinton had were all in December and January, and not 
in the later period, when you were doing most of your work; isn’t 
that right? 

Mr. Donovan. I don’t know, Mr. Giuffra. 

Mr. Giuffra. But you prepared the memos subsequent to the 
time Mrs. Clinton was having the conversations with Seth Ward? 

Mr. Donovan. Well, I don’t know that. If the billing records show 
that, the billing records would be the best evidence of that. 

Mr. Giuffra. Thank you. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. I yield to Mr. Ben-Veniste. 

Mr. Ben-Veniste. Let me start with an issue that has come and 
gone and come and gone and I am pleased that it has been ad- 
dressed at least in the questioning, in terms of consistency with the 
records. And that is, what the attorneys at the Rose Firm referred 
to when they were referring to this piece of property that was the 
subject of this research. Mr. Donovan, how was it referred to? 

Mr. Donovan. IDC. 

Mr. Ben-Veniste. Mr. Thrash, how was it referred to when you 
were involved in the matters that you have testified about? 

Mr. Thrash. It was referred to as IDC. 

Mr. Ben-Veniste. Mr. Dover, how was it referred to by you in 
connection with all aspects relating to the sale of the property to 
Madison? 

Mr. Dover. IDC stands for Industrial Development Company, 
which was a client of my law firm, and I was representing Indus- 
trial Development Company, or IDC, as the seller. In my shop, I 
referred to it as Little Rock South District because it was the sec- 
ond industrial district that that particular client had set up. 

Mr. Ben-Veniste. And it made perfect sense, so far as you were 
concerned, for the people on the other side of the transaction, in re- 
ferring to the matter, refer to the name of the company that owned 
the parcel? 

Mr. Dover. Sure. 

Mr. Ben-Veniste. At any time, Mr. Donovan, Mr. Thrash, was 
this parcel referred to within the Rose Law Firm as Castle Grande? 

Mr. Donovan. No, sir. 

Mr. Thrash. Not to my knowledge. The First time that I heard 
of Castle Grande was in the media reports, probably during the 
campaign. 

Mr. Ben-Veniste. So now we have heard the testimony of Mr. 
Massey, Mr. Clark, you, Mr. Donovan, and you, Mr. Thrash, that 
no one at the Rose Law Firm, to the best of your knowledge, re- 
ferred to this matter as Castle Grande. 

Let me turn to a piece of old business that is referred to in your 
letter to this Committee, to Chairman D’Amato and Ranking Mem- 
ber Sarbanes, dated January 31, 1996, wherein you make reference 
to a letter from Mr. Clark to the Committee. But it makes ref- 
erence to a document which the Chairman referred to and I think 
the confusion that resulted from that document — and let’s put it up 
on the Elmo so we know what we are talking about. It does not 
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appear to have a Bates stamp number, but it has voucher 4391 on 
the top of it. 

Now apparently, according to the letter that we have received 
from you, this document which the Chairman, in his questioning, 
made reference to, has the initials CG on it, which could well refer 
to Castle Grande. However, as you point out in your letter today, 
this is not a document which was made or maintained by the Rose 
Law Firm; is that correct, Mr. Thrash? 

Mr. Thrash. That is correct. 

Mr. Ben-Veniste. Mr. Donovan? 

Mr. Donovan. That is correct. 

Mr. Ben-Veniste. So that apparently what has occurred is that 
a Rose Law Firm document was superimposed or rather, this docu- 
ment was superimposed on top after a Rose Law Firm document 
and turned over by the RTC to us as being a Rose Law Firm docu- 
ment. Is that your understanding of what likely occurred? 

Mr. Donovan. Yes, sir, Mr. Ben-Veniste. What appears — this 
voucher is an internal Madison Guaranty document and they sta- 
pled it to a Rose Law Firm bill. And I think you can see the staple 
mark on top, and then it was simply placed on the Xerox machine 
and copied like that. 

Mr. Ben-Veniste. Let's put up the other version of this. We have 
the clean version of it here. The other version that we were work- 
ing from, I think, has underneath, the bottom part of the Rose doc- 
ument that you can see underneath. And it would appear that this 
was all one document, whereas, as you say, it appears that a photo- 
copy was made, superimposing this internal Madison document on 
top of a Rose document? 

Mr. Donovan. That's correct. 

Mr. Ben-Veniste. And therefore, it was somewhat confusing and 
the implication was that the document we were looking at was pre- 
pared by the Rose Law Firm; is that correct? 

Mr. Donovan. That’s correct, sir. 

Mr. Ben-Veniste. So that now looking at it, you can testify 
under oath that this is not something which was prepared by the 
Rose Law Firm and therefore the reference to CG, insofar as that 
may allude to Castle Grande, was not your reference? 

Mr. Donovan. That's correct. 

Mr. Thrash. That is correct. 

Mr. Ben-Veniste. Now similarly, with respect to the way your 
billing records were kept and your memoranda, and we can go 
through this to some extent, you referred to this matter as the IDC 
matter; is that correct, Mr. Thrash? 

Mr. Thrash. That is correct. 

Mr. Ben-Veniste. And is that correct, Mr. Donovan? 

Mr. Donovan. Yes, sir. 

Mr. Ben-Veniste. Mr. Dover, perhaps you can answer a prelimi- 
nary question — and please don't take offense by the asking of the 
question — but was there any chicanery involved or any fraud or 
misrepresentation, to the best of your knowledge, involved in the 
acquisition of this property from your client? 

Mr. Dover. No, sir. 
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Mr. Ben-Veniste. That is not to suggest there is any evidence 
anywhere to so suggest, but I wanted to give you the benefit of re- 
sponding to that question, and clarifying the record as we 

Mr. Dover. Let's be clear. Are you talking about chicanery on 
the part of the purchaser? 

Mr. Ben-Veniste. That's right, in connection with the purchase 
price which was, I take it, set on the basis of an arms-length nego- 
tiation? 

Mr. Dover. Yes, sir, that was very hotly debated and negotiated. 

Mr. Ben-Veniste. There isn't any question but that the purchase 
price for this property was resolved as the result of a bona fide 
arms-length negotiation? 

Mr. Dover. Beyond any question. I see a statement I had given 
to a RTC examiner is in the file, and it alludes to the fact that this 
was sort of a three-cornered transaction, which I think probably 
added to the arms-lengthiness, because IDC, Industrial Develop- 
ment Company, was very much in debt to the downtown Little 
Rock banks. They had a role in approving the sales price because 
this was the largest asset that IDC had left to pay those banks, 
and they were very much interested in what that sales price was. 

Mr. Ben-Veniste. These are financial institutions, again so that 
we are clear, separate and apart from Madison Guaranty Savings 
& Loan? 

Mr. Dover. Oh, yes. 

Mr. Ben-Veniste. OK. So when you say a three-part transaction, 
your clients — lenders were very interested in your client maximiz- 
ing the amount that he could or it could obtain as a result of the 
sale of this parcel? 

Mr. Dover. Absolutely, because that was going to be their prin- 
cipal source of payment, just about their total source of payment, 
and they were looking at a situation where they weren't going to 
come out on the thing. 

Mr. Ben-Veniste. Now in terms of your response earlier to the 
question that was put to you about whether a reference in a billing 
record maintained by the Rose Law Firm about Mrs. Clinton's con- 
tacts refreshed your recollection, I take it it is your position that, 
11 years or so after the fact, that this reference does not refresh 
your recollection as to whether you had such a conversation? 

Mr. Dover. That's true, it does not. I have no present recollec- 
tion of that. 

Mr. Ben-Veniste. You will not simply satisfy someone’s interest 
in having you give an affirmative answer, provide an affirmative 
answer if you did not have a recollection? 

Mr. Dover. In other words, your question is would I say I had 
a recollection when I didn’t, the answer is I would not say I had 
a recollection when I didn't. 

Mr. Ben-Veniste. Let me turn back now to the gentleman from 
the Rose Law Firm. With respect to the so-called wet/dry issue, Mr. 
Donovan, is it correct to say that, at the Rose Firm, you were pri- 
marily involved in doing the research on that issue? 

Mr. Donovan. I think that's correct. 

Mr. Ben-Veniste. We have a memorandum, Madison Guaranty 
000555, which is a memo to Seth Ward from Jim McDougal, dated 
November 20, 1985. And it talks about essentially a Mr. Bill Lyon 
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relocating a brewery operation on the property that you were refer- 
ring to as IDC; is that correct? 

Mr. Donovan. Yes, sir. 

Mr. Ben-Veniste. Mr. McDougal, in his memorandum, seemed a 
lot more positive about the possibility of Mr. Lyon moving than Mr. 
Lyon did when he appeared before this Committee. Mr. Lyon said 
that he was basically humoring Mr. McDougal at that point be- 
cause Mr. McDougal was a substantial creditor of his at the sav- 
ings and loan. And once he heard Mr. McDougal’s proposition about 
who would be responsible for the financing of the project, he, in his 
own mind, was not interested. But I take it you, on the basis of 
contact with the client, and Mrs. Clinton, regarded this as a viable 
possibility, were instructed to do the research on the issue, and 
complied with that request? 

Mr. Donovan. Yes, I think that’s correct. 

Mr. Ben-Veniste. Could you explain what the issue was? 

Mr. Donovan. Yes. Where the brewery, which would have a tast- 
ing room in it, was to be located was in a township that was wet. 
However, earlier that township had been — other smaller townships 
had been included in that township. One of those smaller town- 
ships that no longer existed had, at some point in time, voted dry 
under Arkansas’ what we call the local option laws. And the ques- 
tion was, was the fact that the smaller dry township being incor- 
porated into the larger wet township, did it retain its dry status 
or did it become wet. 

Mr. Ben-Veniste. Can you say whether this project of doing this 
research, which I guess included some historical digging as well as 
legal research, involved any fraud or chicanery, was this trying to 
put something over on somebody or defraud somebody out of some- 
thing? 

Mr. Donovan. No, it was a very straightforward issue. 

Mr. Ben-Veniste. Indeed, were there any strings pulled with 
any regulatory agencies or any favors requested, or any such thing 
done, to the best of your knowledge? 

Mr. Donovan. No. 

Mr. Ben-Veniste. What happened as you progressed with this 
research? 

Mr. Donovan. Well, I think that — reviewing the memoranda, I 
came to the conclusion that, first of all, there was no Arkansas law 
on point and so I went to other jurisdictions and determined that 
the smaller township would have retained its dry status. There was 
a minority position, I think, from some State that held the oppo- 
site; that is, that the smaller township would lose its dry status 
when it was incorporated into a wet township. 

But my conclusion was that was the minority position; the major- 
ity position was it would retain its dry status. And if you wanted 
to put a brewery with a tasting room there, you had to either con- 
vince the ABC, which is the Alcoholic Beverage Control Board, to 
adopt the minority position, or to cause an election to be held in 
that smaller geographic area that used to be the township to vote 
to become wet. 

Mr. Ben-Veniste. Now, you were shown a memorandum, I think, 
a short memorandum, of one page, “Issue presented in conclusion.” 
Did you prepare a more extensive memorandum on that subject? 
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Mr. Donovan. Yes, this was — I think that you are referring to 
the January 3rd memorandum, “Issue presented in conclusion.” 

Mr. Ben-Veniste. Yes. 

Mr. Donovan. Yes. There is more pages to that. This is just the 
cover — the first page. 

Mr. Ben-Veniste. Lest there be any confusion, and perhaps I 
wasn’t paying attention, but it seemed like the implication was 
that this first page was the full extent of your work on the subject. 
Indeed, and I apologize if I am drawing the wrong inference from 
what was put in front of you. But I have here 6 additional pages 
of detailed research and case citations that you provided. And that 
has been marked document — several different agencies have put 
their imprimatur on this. But it is 7 pages. The last of which is 
Rose Law Firm 298. 

Mr. Donovan. Yes, sir. 

Mr. Ben-Veniste. Does that comport with your document? 

Mr. Donovan. Yes, that is the document I have in front of me. 

Mr. Ben-Veniste. Now after you provided that document in Jan- 
uary, Mrs. Clinton advised you that she had discussed it with Mr. 
Ward, according to that note? 

Mr. Donovan. That’s correct. 

Mr. Ben-Veniste. If we look at the billing records, we see that 
most of the telephone conversations with Mr. Ward that are al- 
luded to occurred in December and then again on January 14? 

Mr. Donovan. Correct. 

Mr. Ben-Veniste. Does that comport with your present recollec- 
tion that Mrs. Clinton was the person to deal with Mr. Ward? 

Mr. Donovan. Yes. And as I said before, you know, I wasn’t 
privy to these conversations but I believe that they had to do with 
this issue, particularly if you will look at the entry for Mrs. Clinton 
on, I think it is December 20th. She says, “Telephone conference 
with S. Ward, search for map,” which 

Mr. Ben-Veniste. Does that refresh your recollection as to a 
particular 

Mr. Donovan. Yes, that that would be consistent with their dis- 
cussion of can we build a brewery there, is it wet, is it dry? The 
first thing one would do is find a map, what township is located — 
under Arkansas’ local option laws, a entity as small as a township 
even within a city can vote to become wet or dry. So if you are 
doing research on this area you have to have a map because you 
have to figure out where the townships are. 

Mr. Ben-Veniste. To the best of your knowledge, at the time Mr. 
Ward was either an officer or employee of Madison? 

Mr. Donovan. At that time he was, to the best of my knowledge. 

Mr. Ben-Veniste. We know that he is Webb Hubbell’s father-in- 
law, so I take it he was a man in his 60’s — well, you tell me how 
old he was at the time? 

Mr. Donovan. I would say mid-60’s, mid-to-late 60’s. 

Mr. Ben-Veniste. Had you met him sometime during all this? 

Mr. Donovan. I don’t think I ever met him. I knew who he was. 

Mr. Ben-Veniste. How old were you at the time? 

Mr. Donovan. I was much younger. I was in my 20’s. 

Mr. Ben-Veniste. Were you a partner at this time? 

Mr. Donovan. No, I was an associate. 
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Mr. Ben-Veniste. Being that Mrs. Clinton was a partner in the 
firm, Mr. Ward was in his 60’s at the time, and you were a young 
associate, did you find it unusual that the client contact between 
the employee of Madison and the Rose Firm was through a partner 
of the firm? 

Mr. Donovan. No, that would have been the standard operating 
procedure. 

Mr. Ben-Veniste. Now that you are a partner in the firm, would 
that be your operating procedure? 

Mr. Donovan. That's usually the case. 

Mr. Ben-Veniste. Out of deference to a client, particularly one 
of mature years, it would not strike you as being unusual or unrea- 
sonable, or in some way untoward, for a partner in the firm to be 
the one to have the contact with the client? 

Mr. Donovan. No, not at all. 

Mr. Ben-Veniste. Again, by “client," I am referring to Madison 
through its employee. 

Mr. Donovan. Yes, sir. 

Mr. Ben-Veniste. Beyond that — and I don’t want to appear to be 
critical in any way of Mr. Ward, I haven’t met him. But by reports, 
he would seem to have been, at that time, a man somewhat set in 
his ways and somewhat opinionated. Did you have that view or 
was that a prevailing view at the firm? 

Mr. Donovan. Yes, he was brusque. 

Mr. Ben-Veniste. Mr. Thrash, you are smiling. Perhaps you can 
shed a little light on that. 

Mr. Thrash. Yes, sir, I think you are correct in your description. 

Mr. Ben-Veniste. So he could be somewhat brusque or prickly, 
and again the type of client representative that one would expect 
a partner would deal with rather than subjecting a young associate 
to that experience? 

Mr. Donovan. Thankfully so. 

Mr. Ben-Veniste. So again, that is another reason why it did not 
strike you as unusual that Mrs. Clinton would be the person talk- 
ing to Mr. Ward. 

Do you know whether, as a result of reviewing these records, 
these time records, the telephone contact was instigated by Mrs. 
Clinton or by Mr. Ward? 

Mr. Donovan. No, sir, I can’t tell that from the records. 

Mr. Ben-Veniste. Mr. Thrash, do you have any view about 
whether Mr. Ward was the type of person who was hesitant about 
picking up the phone and asking for a progress report or asking 
questions? 

Mr. Thrash. No, I think he would probably be fairly demanding. 

Mr. Ben-Veniste. So, for all we know, on the basis of looking at 
this — and again I recognize this is 11 years ago — most of these, if 
not all of these, telephone conferences could have been conferences 
instigated by Mr. Ward on the progress of this matter? 

Mr. Donovan. Sure. 

Mr. Ben-Veniste. Now in addition to the wet/dry matter, I do 
want to go into the question of the acquisition of the property itself. 
And Mr. Thrash, I take it you were the person most knowledgeable 
about that? 

Mr. Thrash. Yes, sir. 
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Mr. Ben-Veniste. Rather than ask you a series of questions, why 
don’t you lay out in narrative form your recollection of how this 
matter originated and your involvement. 

Mr. Thrash. Mr. Ben-Veniste, my involvement in this transac- 
tion was very limited. When I first got involved, I looked at an 
agreement that Mr. Dover had prepared, I made a few changes on 
it. I believe I went to an IDC board meeting. This was in early Au- 
gust. I prepared some corporate resolutions that authorized Madi- 
son Financial Corporation to purchase the entire tract of property 
for $1,750,000. That was on August 20th, I believe. 

From that point on, I had no further involvement in it until clos- 
ing. I was not involved in the negotiations of the ultimate agree- 
ment that was signed. I was not involved in participating with the 
Abstract Company and getting that started, and having the Ab- 
stract Company commence preparing the title commitments. I was 
not involved in that. I was not involved in the preparation of the 
deeds. I was not involved in preparation of the closing documents. 

I simply went to closing sometime, I believe, October 4th. Prior 
to the closing, I did review the title commitment, and then went 
to closing. And that basically was, in a nutshell, the extent of my 
involvement in the acquisition. 

Mr. Ben-Veniste. Again, all of the documents that you saw re- 
ferred to, other than the technical descriptions of the land, referred 
to the IDC property? 

Mr. Thrash. That’s correct. 

Mr. Ben-Veniste. And specifically not Castle Grande? 

Mr. Thrash. That is correct. 

Mr. Ben-Veniste. We have RTC documents 66 and 67, if we 
could show those to the witnesses and put them up, just to nail 
down this point. Looking first at RTC 66, which is a memo relating 
to dated 2/17/86, and again simply for the way that this property 
was referred to, it is referred to as Madison Guaranty Savings & 
Loan/IDC; is that correct? That’s February 1986. 

Mr. Donovan. That’s my memo, and that is correct. 

Mr. Ben-Veniste. And with respect to RTC 67, similarly that 
document, which is now into March 1986, refers to Madison Guar- 
anty Savings & Loan/IDC; is that correct? 

Mr. Donovan. That’s correct. 

Mr. Ben-Veniste. Ultimately, Mr. Thrash, do you know how 
many residential lots were ever sold on this IDC property? 

Mr. THRASH. No, sir, I do not. After the acquisition, I had no fur- 
ther involvement in the development of this property. 

Mr. Ben-Veniste. According to the B&H report at page 45, it is 
our information that a total of 30 residential lots were sold, in 
total. And that would be a very small fraction, would it not, of the 
1,050 acres on IDC? 

Mr. Thrash. Yes, sir, it sure would be. 

Mr. Ben-Veniste. August 20 to September 30, 1985, are you able 
to tell, Mr. Thrash, whether you did any work with respect to this 
matter? 

Mr. Thrash. Yes, sir. I reviewed my time records, and I had no 
involvement in this transaction from August 20 until September 
30, 1985. 


41-382 97 - 31 


942 


Mr. Ben-Veniste. So the September 3, 1985 letter from Mr. 
McDougal to Ward, which was summarizing an agreement to di- 
vide the IDC property, was not something that was shown to you? 

Mr. Thrash. No, sir. 

Mr. Ben-Veniste. Similarly, the September 12, 1985 Madison Fi- 
nancial Corporation board minutes were not something that you 
were privy to? 

Mr. Thrash. That’s correct. I had no involvement in this trans- 
action from August 20 through September 30. 

Mr. Ben-Veniste. And most importantly, the September 24, 1985 
agreement between McDougal and Ward, either the typed version 
or the handwritten version, you pick them, I take it you were not 
privy to those as well? 

Mr. Thrash. That is correct. 

Mr. Ben-Veniste. The Pillsbury Madison & Sutro Report, page 
79 stated, “The theory that Ward or McDougal wanted to have the 
Rose Law Firm document the terms that [arguably] make Ward a 
straw man is hard to reconcile with the fact that in other respects, 
McDougal and Ward seemed to have resorted to self-help rather 
than the advice of counsel.” Do you agree with that conclusion? 

Mr. Thrash. Yes, sir. 

Mr. Ben-Veniste. And supporting that conclusion are the docu- 
ments that I’ve alluded to, and there are more in that interim time 
period, that were neither drafted by you or shown to you? 

Mr. Thrash. That is correct. 

Mr. Ben-Veniste. Finally — I see my time is about to expire — is 
it correct, Mr. Thrash, that the division of the property between 
Mr. Ward and Madison Bank/McDougal or Madison Savings & 
Loan/McDougal was something which was unknown to you at the 
time, contemporaneously? 

Mr. Thrash. I’m not sure I understand your question. 

Mr. Ben-Veniste. The agreement that Mr. Ward had with Mr. 
McDougal was not made known to you contemporaneous with the 
closing? 

Mr. Thrash. That’s correct. 

Mr. Ben-Veniste. Nothing further. 

Mr. Giuffra. Mr. Donovan 

The Chairman. Wait a second. I know you are anxious. We are 
going to recognize Mr. Giuffra for several minutes and then go to 
Senator Bond. 

Mr. Giuffra. Mr. Donovan, in Mrs. Clinton’s interrogatory, she 
indicated that her primary work on the IDC matter was super- 
vising your legal research. Now the billing records indicate that 
Mrs. Clinton billed 29.5 hours to IDC and there’s 14.5 hours that 
are unaccounted for. You billed 22.7 hours to IDC, which is a little 
less than 7 hours — Mrs. Clinton billed 7 hours more than you did. 

You indicated that one possible explanation for this discrepancy 
is the fact that Mrs. Clinton was dealing with Mr. Ward and com- 
municating with Mr. Ward with regard to the legal research that 
you were doing; is that right? 

Mr. Donovan. Yes, sir. 

Mr. Giuffra. So you believe that Mrs. Clinton’s telephone calls 
with Mr. Ward had to do with your legal research on the subject 
that you were researching? 
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Mr. Donovan. Yes, the subject, and that is — for instance, the 
proposal to build the brewery on this property, and all the myriad 
issues that go along with that, not specifically my legal research. 

Mr. Giuffra. But the issue of the brewery would be your best 
guess as to the explanation for how Mrs. Clinton spent the 29 
hours that she billed to the IDC matter? 

Mr. Donovan. Well, that along with the utility issue. 

Mr. Giuffra. But both of those legal research issues would be 
your best guess as to what Mrs. Clinton did for the 29.5 hours? 

Mr. Donovan. I would call them the issues. The legal research 
was part of that matter. 

Mr. Giuffra. And the conversations with Seth Ward related to 
the legal research? 

Mr. Donovan. Well, I don’t know what it was, but that’s my best 
guess. 

Mr. Giuffra. OK. We have a copy of an interview that Mr. Ward 
gave to the RTC IG. I think we gave you a copy of it. Do you have 
a copy? The date of this interview is September 29, 1994, and if 
I could just read — and it actually was sworn to by Mr. Ward. 

Mr. Ward states on page 3, “I have no knowledge of ever discuss- 
ing at all any issues concerning a brewery, liquor licenses or a 
question of whether a particular jurisdiction was wet or dry.” Does 
that cause you to rethink your explanation for how Mrs. Clinton 
spent her time? 

Mr. Donovan. No, but I still think that is the most logical expla- 
nation. 

Mr. Giuffra. But that’s not what Mr. Ward says. 

Mr. Donovan. Apparently so. 

The Chairman. Senator Bond. 

Senator Bond. Thank you very much, Mr. Chairman. 

Mr. Thrash, you prepared the documents for the closing on the 
sale of the IDC property on October 4th; is that correct? 

Mr. Thrash. No, sir, I did not. 

Senator Bond. Who did that? 

Mr. Thrash. Mr. Dover did. Mr. Dover would have prepared the 
deeds. Beach Abstract would have prepared the closing statement, 
the settlement statements. 

Senator Bond. Were you involved in that transaction? 

Mr. Thrash. Senator, I don’t recall my involvement, but based 
upon my billing records and my time, yes, I was at that closing. 

Senator Bond. We have the billing records beginning October 
18th, but we don’t have any of the billing records prior to that 
time. Do you know what happened to the billing records of the 
Rose Law Firm for that period? 

Mr. Thrash. Well, Senator, you have all of my billing records 
that show the time that I spent from August 6th in detail per day. 

Senator Bond. What we’re asking about is the Rose Law Firm — 
do you have any idea of what happened to the Rose Law Firm 
records which would show the time billed by all attorneys? 

Mr. Thrash. Are you referring to the computer printout? 

Senator Bond. The computer printout. 

Mr. Thrash. Those are maintained by the firm for a period, I be- 
lieve, of about 3 years, and then they’re destroyed. I would not an- 
ticipate those would be available for that period of time. The reason 
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my timesheets were available is simply because I had put them in 
my closed files and I never destroyed them. 

Senator Bond. Did you have any other files on the closing other 
than your time records in that closed file? 

Mr. Thrash. No, sir, I did not. 

Senator Bond. At the time of the transfer, Madison Guaranty/ 
Madison Financial was your client? 

Mr. Thrash. That is correct. 

Senator Bond. Did you know of the regulations limiting the 
amount of assets that Madison Financial could have involved in 
any one real estate transaction? 

Mr. Thrash. No, sir, I did not. 

Senator Bond. Did you know that part of that land was trans- 
ferred to Seth Ward? 

Mr. Thrash. Yes, sir. At the closing I would have learned that 
Mr. Ward acquired a portion of that property and Madison Finan- 
cial acquired a portion of it. 

Senator Bond. Did you know that Madison Financial made a 
loan to Mr. Ward to enable him to acquire that property? 

Mr. THRASH. No, sir, I did not. 

Senator Bond. Was there another attorney who was representing 
Madison or Madison Financial? 

Mr. Thrash. No, sir. I was the attorney representing Madison Fi- 
nancial. 

Senator Bond. Do you not have some responsibility to learn, 
when you go to a closing, whether there is compliance with the reg- 
ulations in the acquisition of property? 

Mr. Thrash. Well, Senator, I think that would depend upon the 
scope of my engagement with the client. I had not represented sav- 
ings and loans before, this is my first transaction involving a sav- 
ings and loan, although I had represented banks in the past. When 
I represented a bank, I would not go and determine whether — and 
I would not be expected to determine whether the bank was in 
compliance with whatever regulations and requirements that would 
be subject to the bank. I would not do that. So I don’t believe I was 
expected to do that, Senator. 

Senator Bond. Was the billing partner in charge of this account 
Mrs. Clinton at the time, in charge of 

Mr. Thrash. Senator, I would not have known that. 

Senator Bond. You were the only one who was doing work for 
Madison Financial/Madison Guaranty in that operation? 

Mr. Thrash. On this particular transaction, I was the only one 
that did work other than Dave Thomas. Dave Thomas did about 
1.2 hours back in August. 

Senator Bond. Was it regarded as your client? 

Mr. Thrash. No, sir. 

Senator Bond. Whose client was it, then? 

Mr. Thrash. Senator, I did not have a relationship with Madison 
where they would have called me and asked me to work on this 
transaction. Someone in our firm would have contacted me and 
said, would you go handle this or would you work on this. I do not 
have a recollection of who that was that contacted me. 
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Senator Bond. When you completed that transaction, would you 
normally do a memorandum to the billing partner recounting that 
the matter had been closed? 

Mr. Thrash. No, sir. 

Senator Bond. You just assume that if the partner in charge 
doesn't hear back from you, they assume that it has been handled 
properly? 

Mr. Thrash. Well, Senator, I believe I probably was the partner 
in charge of that IDC transaction. Someone in the firm asked me 
to work on it. I don’t think I was supervised. I think I was the at- 
torney representing Madison Financial in that transaction, and I 
don’t think I was reporting to anyone, at least not based upon my 
billing records and the documents that I’ve been able to look at. 

Senator Bond. Did you, Mr. Thrash, or you, Mr. Donovan, do any 
work or have any conversations with Mrs. Clinton about the 1986 
option for Seth Ward to Madison Financial? Did you do any work 
on that transaction? 

Mr. Donovan. I did not. 

Mr. Thrash. I did not, Senator. 

Senator Bond. If you were preparing an option for a transaction, 
would you in the normal course of your work as an attorney have 
to find out who owned it? In other words, you would have to know 
who had the title and whether there was a mortgage on it, would 
you not? 

Mr. Thrash. No, sir. I don’t think you would need to do that, no. 

Senator Bond. To prepare an option for real estate? 

Mr. Thrash. If a client came in and asked me would you prepare 
an option on this property, I wouldn’t go do a title search to see 
if the client owned it. I would prepare the option as he requested. 

Senator Bond. Mr. Donovan, you didn’t have to — would you pre- 
pare — make any search of any title? 

Mr. Donovan. Senator, I am a trial lawyer. If I even dabbled in 
real estate, it would be malpractice waiting to happen. I wouldn’t 
venture an opinion. 

Senator Bond. Mr. Dover, you were involved in real estate trans- 
actions. If you prepare a real estate transaction document, is it cus- 
tomary to find out who owned the property, who has a mortgage 
on it? 

Mr. Dover. Senator, I think it would be if you were representing 
the purchaser. I think maybe Mr. Thrash took your question to be, 
were you representing the seller would you go behind the seller’s 
own knowledge that he owned the property and go do a title check 
behind his representation to you that he did own it. If I was rep- 
resenting the purchaser, I would certainly recommend strongly to 
the client that we find out who owned the property before we paid 
for an option on it. 

Senator Bond. Well, in this instance, the best we can tell, they 
seemed to be representing both sides. We do not know whether Mr. 
Ward had any other counsel. Was Rose Law Firm representing 
both Mr. Ward and Madison Financial? 

Mr. Thrash. No, sir, I don’t think so. I would assume we were 
representing Madison Financial. 

Senator Bond. And they would be purchasing property held by 
Mr. Ward; right? That would be an option to purchase? 
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Mr. Thrash. That was the option you’re referring to? 

Senator Bond. Yes. 

Mr. Thrash. The option you are referring to, Senator, I believe 
has a $1,000 option price, and I don’t think we would have gone 
and spent several thousand dollars to determine title on a $1,000 
option price. I don’t think that would have happened, I really don’t. 

Senator Bond. Mr. Thrash, if you were the billing partner on the 
initial transaction, do you have any idea how the responsibility for 
that account shifted from you to Mrs. Clinton? 

Mr. Thrash. Senator, I don’t believe I was the billing partner. 

Senator Bond. You were the responsible 

Mr. Thrash. I was the responsible party but I was not the billing 
partner. 

Senator Bond. Mr. Donovan, you have described to us the legal 
research you did. Mrs. Clinton was the billing partner, supervised 
your work, you did memoranda to her and provided her informa- 
tion. It appears that she exercised the customary role of the part- 
ner responsible or billing partner. Is that fair? 

Mr. Donovan. That’s fair. 

Senator Bond. To try to, as an alternative, to shed some light on 
this billing, the billing or the standard value was $912 for Mrs. 
Clinton’s time, she billed some $2,700. It looks very possible to me 
that there was a success fee, or completion fee, or a reward for ex- 
traordinary legal talent. It’s just about three times the standard 
value. Did the Rose Law Firm to your knowledge, either of you, in- 
clude success fees for conclusion of a transaction where the billing 
partner may not have put in the time but because of the respon- 
sibility, the oversight, and perhaps strategies involved, that there 
would be an enhanced billing? Has the Rose Law Firm ever done 
that to your knowledge? 

Mr. Donovan. Not without approval of the client. 

Mr. Thrash. I think that would be correct. 

Senator Bond. But that is possible; is that correct? 

Mr. Donovan. I suppose it would be possible if a billing arrange- 
ment was approved by the client and with the client’s consent. 

Senator Bond. Under the practices of the Rose Law Firm, does 
the collection of or the amount of fees collected by the partner who 
brings in the billing or is responsible, is that reflected in the part- 
ner’s compensation in any way? 

Mr. Donovan. Yes, we have a compensation scheme that takes 
into consideration how many fees are brought in the door, but it’s 
much more complicated than that. 

Senator Bond. But that is one factor? 

Mr. Donovan. That’s one factor. 

Senator Bond. If you bill it out and you get paid, there is a Fi- 
nancial reward for the partner who is in charge? 

Mr. Donovan. Yes, sir, but in this case that amount would be 
so minimal as to not affect the percentage of the profits of the Firm 
that Mrs. Clinton would have been entitled to. 

Senator Bond. At what point did either of you learn that there 
were fraudulent transactions or there were sham transactions de- 
scribed in the testimony earlier today by Mr. Fitzhugh regarding 
this property and the use of straw parties to transfer the property 
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back and forth? When was your first knowledge, Mr. Donovan, and 
when was yours, Mr. Thrash? 

Mr. Thrash. Senator, I cannot say that I have acquired that 
knowledge. I didn’t listen to the testimony this morning, and I have 
not made any conclusions or assumptions, and I don’t think I have 
got to that point, Senator. 

Senator Bond. Mr. Donovan? 

Mr. Donovan. Senator, I don’t know that I would buy into that 
entire characterization. I will say that I became familiar with these 
transactions later on in the representation of the RTC in the Frost 
matter. 

Senator Grams. Senator Bond, your time has expired. 

Senator Bond. Thank you. 

Senator Grams. Senator Sarbanes. 

Senator Sarbanes. I yield to Mr. Ben-Veniste. 

Mr. Ben-Veniste. Let me just elaborate on the points that have 
been made here with respect to the option agreement. In terms of 
simply drafting an option agreement, Mr. Thrash, one would not 
expect to do any sort of title search even if there was a substantial 
amount of compensation involved, until it came time to execute on 
the option; wouldn’t that be fair to say? 

Mr. Thrash. It depends on when the option price was paid. If the 
option price was paid, a substantial option price was paid with the 
execution of the agreement, then certainly you would want to do 
some title work there, but if the option price was not paid until you 
were ready to acquire title, then you would not do so until you ac- 
quired title. 

Senator SARBANES. The option price here was $1,000; right? 

Mr. Thrash. Yes, sir, that’s my recollection. 

Senator Sarbanes. The suggestion that this various title work 
should have been done ahead of the option would have cost far 
more than $1,000; is that correct? 

Mr. Thrash. That’s possible, yes, sir. 

Mr. Ben-Veniste. Indeed, the parties to the option agreement 
were both parties that were intimately familiar with the property 
involved at any event? 

Mr. Thrash. That is correct. And title policies had already been 
issued on the property to those individuals. 

Mr. Ben-Veniste. Now the 6 percent Direct Investment Rule has 
been something that has been brought up here, not brought up by 
my friend, so I’ll initiate the discussion of that. That is the conten- 
tion that in order to evade a regulatory limit on the amount of in- 
vestment a savings and loan chartered in Arkansas could have in- 
vested in real estate, that there was the use of Mr. Ward as a 
straw co-purchaser of this property. That’s the allegation that’s out 
there, and there’s been considerable discussion about that. What I 
would like to know from you, Mr. Thrash, is first of all, whether 
you were cognizant of any 6 percent limitation that existed at the 
time that the transaction was closed? 

Mr. Thrash. No, sir, I was not. 

Mr. Ben-Veniste. Had you been involved in the representation 
of Arkansas’ chartered savings and loans at any point prior to the 
closing of the IDC transaction? 

Mr. Thrash. No, sir, I had not. 
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Mr. Ben-Veniste. Did anyone discuss with you any problems 
that Madison Guaranty Savings & Loan was having in connection 
with this 6 percent direct investment limitation? 

Mr. Thrash. No, sir, not at all. 

Mr. Ben-Veniste. Did you in any way, shape or form in connec- 
tion with your representation feel that you were facilitating in 
some way some evasion of Arkansas State Regulations? 

Mr. Thrash. Absolutely not. 

Mr. Ben-Veniste. Now did you have any conversation with Mr. 
Massey, who was then an associate of the firm, about any 6 percent 
limitation or any problem that Madison may have been having 
with respect thereto? 

Mr. Thrash. No, sir. 

Mr. Ben-Veniste. Let me go back to this wet/dry issue again 
with you, Mr. Donovan. Mr. Lyon testified that he never agreed to 
move his brewery to the IDC property. Is that at least consistent 
with your knowledge in terms of any formal agreement made by 
Mr. Lyon? 

Mr. Donovan. I have no knowledge of Mr. Lyon. I didn’t even 
know he was involved in this at all. 

Mr. Ben-Veniste. So when the proposition was put to you in 
terms of the research to be done, it was more or less in hypothe- 
tical terms, although one would have expected there would be some 
basis for the hypothetical question to be asked, since it was costing 
somebody legal fees to do the work? 

Mr. Donovan. Sure. Oh, sure, sure. 

Mr. Ben-Veniste. Similarly, the testimony from the Director of 
the ABC Board, is that a statewide board, the ABC Board in Ar- 
kansas or was it at that time? 

Mr. Donovan. Yes, sir, it was. 

Mr. Ben-Veniste. That is the Board that regulated alcoholic bev- 
erages? 

Mr. Donovan. That’s correct. 

Mr. Ben-Veniste. Charles Singleton, who was then the Director 
of the ABC Board, testified that neither the Rose Law Firm nor the 
Governor’s office made any effort to pursue the wet/dry question 
with the ABC. Do you have any reason to contradict or to think 
that Mr. Singleton was in error in any way in his testimony on the 
basis of your connection with this matter? 

Mr. Donovan. No. As a matter of fact, that’s consistent with the 
records that I have, and my recollection is that I don’t recall ever 
filing any petition with the Board to apply for the — to have them 
adopt the minority position of the dissolved township theory and to 
render an opinion that that geographical area was indeed wet. 

Mr. Ben-Veniste. Never got that far? 

Mr. Donovan. Never got that far. 

Mr. Ben-Veniste. So if I can summarize here the work that was 
done by the Rose Law Firm to your knowledge, Mr. Thrash and 
Mr. Donovan, it was on legitimate questions that lawyers are called 
upon to assist clients on that you were not asked to do anything 
improper, illegal, or untoward, and that you provided legal services 
to the best of your ability back 11 years ago? 

Mr. Donovan. That’s absolutely correct. 

Mr. Thrash. Yes, sir. 
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Mr. Ben-Veniste. I have nothing further. 

Senator Grams. Thank you. 

Mr. Giuffra. 

Mr. Giuffra. Thank you, Senator. 

Mr. Dover, in 1985, you were the primary attorney for the IDC 
in connection with the sale of this property to Madison Financial; 
is that correct? 

Mr. Dover. That’s correct. 

Mr. Giuffra. The IDC Chairman was a man named Brick Lyle? 

Mr. Dover. Yes. 

Mr. Giuffra. And as far as you know, Mr. Lyle negotiated the 
sale of this property with Mr. Seth Ward? 

Mr. Dover. That’s correct. The negotiations were largely between 
those two. 

Mr. Giuffra. Was it your understanding that Mr. Ward was act- 
ing as an agent for Madison Financial? 

Mr. Dover. I really didn’t know what hat he was wearing. He 
purported to, according to what Mr. Lyle told me. I don’t believe 
I saw Mr. Ward personally until we were at the closing. Most of 
my information about the transaction — all of my information from 
the transaction came from the client, Rick Lyle, who would report 
that he talked with Seth Ward and Seth wanted to do this, that, 
or the other, and then we would amend the documents accordingly. 
And always hovering in the background were the banks that had 
to be reckoned with and had to be paid, and they had some input 
into the final structure of the transaction. 

Mr. Giuffra. Was it your understanding, at least initially, that 
the purchaser of the property would be Madison Financial, with the 
backing of Madison Guaranty? 

Mr. Dover. I think the very first draft of the instrument — and 
I have to feel that this came again from Mr. Lyle — I think the very 
first draft of the instrument specified the purchaser as Madison, 
the S&L, but specifically said — or its designee or words to that ef- 
fect — that would give it the right to kind of pick and choose how 
it was actually going to take the title. 

Mr. Giuffra. Late in the negotiations, did you learn that part 
of the property would be deeded to Mr. Ward? 

Mr. Dover. Well, we certainly did by the time of closing because 
that’s the way the deeds were drawn. 

Mr. Giuffra. Do you know why the transaction was structured 
so that part of the land was deeded to Mr. Ward? 

Mr. Dover. No, sir. 

Mr. Giuffra. Now the attorneys who represented Madison — Mr. 
Thrash was the attorney representing Madison; correct? 

Mr. Dover. Correct. 

Mr. Giuffra. The meetings that you attended were with Mr. 
Thrash of the Rose Law Firm? 

Mr. Dover. I don’t know that there were meetings so much as 
there were maybe some memos or short letters back and forth, 
transmitting revised drafts of documents and some telephone calls, 
is my memory. 

Mr. Giuffra. Was it your recollection that Mr. Thrash attended 
the closing? 

Mr. Dover. Yes, that’s my memory. 
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Mr. Giuffra. Now do you recall some unexpected issues at the 
closing? 

Mr. Dover. Well, there are always unexpected issues at closings. 
I’ve been to very few closings that things didn’t pop up that hadn’t 
been adequately dealt with or one party had a different recollection 
of what the agreement was, and, you know, little fires to put out. 
That’s pretty standard for a closing. 

Mr. Giuffra. But do you remember some unexpected glitch oc- 
curring at this particular closing? 

Mr. Dover. I don’t remember a particular issue. I remember — 
my memory is it took us forever to get it closed, so I’m sure there 
were issues being discussed, is the reason it took so long. 

Mr. Giuffra. You don’t have a recollection of dealing with Mrs. 
Clinton in connection with this transaction? 

Mr. Dover. No, sir, I don’t. 

Mr. Giuffra. But you know Mrs. Clinton? 

Mr. Dover. Yes, I do. 

Mr. Giuffra. Let’s put that billing record back up, 29011. This 
billing record indicates that on December 6, 1995, Mrs. Clinton 
spoke with you and Mr. Ward for .3 of an hour, and then later on 
December 10th spoke with Mr. Ward and yourself for half an hour. 
Now by that point the deal had closed. Do you have any expla- 
nation for why you would have been speaking to Mrs. Clinton on 
December 6th and December 10th? 

Mr. Dover. Well, I’ve said about three times now I don’t recall 
talking to her, so I certainly don’t have any idea what I might have 
talked about had I, in fact, talked to her. 

Mr. Giuffra. Let’s put up another Rose billing record, 29008. 
Just bear with us for one second. Do you have it now? On Novem- 
ber 11, 1985, Mrs. Clinton bills for half an hour for a conference 
with Seth Ward regarding purchase from Brick Lyle, and do you 
think it would be correct to assume that this call must have related 
to the IDC purchase, because Mr. Lyle was the Chairman of IDC? 

Mr. DOVER. Well, it seems reasonable. I don’t know anything fac- 
tual about it. 

Mr. Giuffra. I would also observe that on 11/20, 6 days later, 
Mrs. Clinton speaks to Mr. Ward and Mr. Hubbell, again this time 
is billed to the general account, not to the IDC account, but the 
most likely explanation is that this is all related to the IDC trans- 
action, particularly given the reference to a purchase from Brick 
Lyle. Now am I correct, sir, that IDC ceased to exist after the sale 
of this property to Madison and Ward? 

Mr. Dover. Well, it ultimately ceased to exist, but it didn’t cease 
to exist immediately following this sale. 

Mr. Giuffra. Do you recall any other work that Rose did after 
the sale was completed? 

Mr. Dover. That Rose did? 

Mr. Giuffra. Yes, as far as you are concerned. 

Mr. Dover. No, I’m not privy to what Rose would have done. 

Mr. Giuffra. You don’t recall speaking with anyone from Rose 
about a brewery or utility that was on the property? 

Mr. Dover. After the closing? 

Mr. Giuffra. Yes. 

Mr. Dover. No, sir. 
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Mr. GlUFFRA. Let’s put the August 1985 draft agreement on the 
Elmo. Mr. Dover, this agreement indicates — did you prepare this 
first draft, as far as you know? 

Mr. Dover. I think that’s probably correct, yes, sir. I have a draft 
here. It’s dated the blank day of August. 

Mr. Giuffra. 1985. 

Mr. Dover. 1985? 

Mr. GlUFFRA. Now that appears to be the first draft of the sales 
agreement. 

Mr. Dover. Yes. 

Mr. Giuffra. Do you think you prepared this first draft of the 
sales agreement? 

Mr. Dover. I think that’s probably right. 

Mr. Giuffra. Mr. Thrash, you would agree that Mr. Dover in all 
likelihood prepared the first draft? 

Mr. THRASH. Yes, I think Mr. Dover prepared the first draft of 
this agreement. 

Mr. Giuffra. Focusing on the underlined, highlighted provision 
of the agreement which says, “‘Madison’ which reference shall in- 
clude any affiliate of Madison to whom Madison might elect to as- 
sign its rights hereunder.” So the assignment provision in this ini- 
tial draft is limited to Madison or any affiliate of Madison; is that 
right, Mr. Dover? 

Mr. Dover. That’s the way it reads. 

Mr. GlUFFRA. Let’s put Rose billing record 28979 on the Elmo. 
It’s useful in looking at the agreements to also compare the billing 
records. Mr. Thrash, this indicates that on August 6, 1985, you re- 
viewed the contract for sale which would have been this first docu- 
ment that was prepared by Mr. Dover. 

Mr. Thrash. Yes, sir. 

Mr. GlUFFRA. On the 8th you had a telephone call with Mr. Ward 
and you made some changes in the agreement, and you had a tele- 
phone conference on the 9th with Mr. Dover, and then you had 
some correspondence to all parties. Does that appear to be correct? 

Mr. Thrash. Yes, sir. 

Mr. Giuffra. Now let’s put the August 9 letter that Mr. Thrash 
sent to Mr. Dover on the Elmo. Do you recall sending a revised 
draft back to Mr. Dover? 

Mr. Thrash. Yes. Well, I don’t recall but this is the revised draft. 

Mr. Giuffra. This appears to be a revised draft? 

Mr. Thrash. Yes, that’s correct. 

Mr. Giuffra. If you could just turn to the second page, does this 
document appear to have been prepared at the Rose Law Firm, as 
far as you can tell? The typeface is different than the initial docu- 
ment that Mr. Dover sent to you. 

Mr. THRASH. What happened is that — we would have scanned in 
Mr. Dover’s original document, made the changes, blacklined the 
changes, and sent it back to him. 

Mr. Giuffra. So this would reflect your changes to Mr. Dover’s 
draft? 

Mr. Thrash. That’s correct. 

Mr. Giuffra. If we could turn just to the second page of the doc- 
ument, there’s a little code down on the right hand bottom margin 
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where it says 1627V, and that’s a word processing code at the Rose 
Law Firm, presumably? 

Mr. Thrash. I believe that’s correct. 

Mr. Giuffra. In this draft which we’ll describe as the August 9th 
draft, again looking to the First page of the agreement, it says 
again, in terms of the assignment provision, Madison can assign its 
rights under this agreement to any affiliate of Madison, but that’s 
the only assignment provision that’s in the agreement; right? 

Mr. Thrash. That’s the assignment provision that’s on the first 
page there. 

Mr. GlUFFRA. Yes. Let’s put Rose billing record 28979 on the 
Elmo. Now it appears that on August 19th you had a telephone 
conference with Mr. Dover and then you also met with Mr. Ward 
on the 19th, Mr. Thrash. Does that seem correct? 

Mr. Thrash. That’s what the billing records reflect. 

Mr. GlUFFRA. We don’t know how much time you billed because 
we don’t have the backup billing memorandum. 

Mr. Thrash. I have my backup timesheets to indicate how much 
time I spent on those. 

Mr. Giuffra. Do you know how much time you spent on the 19th 
on the IDC matter? 

Mr. Thrash. They’re in my billing records, I think 2 hours. 

Mr. Giuffra. So you would have spent, your best guess is, 2 
hours on the 19th on the IDC matter? 

Mr. Thrash. Yes, sir, but it’s in those billing records, and I be- 
lieve it is 2 hours. 

Mr. Giuffra. We have a draft agreement, this is the August 19 
draft. Let’s put that up on the Elmo. This draft, Mr. Dover, it’s got 
your handwriting on the top? 

Mr. Dover. No, that is not my handwriting. It is my initials and 
somebody put up there “DDD marked notes,” is that what you are 
reading? 

Mr. Giuffra. Yes, sir. 

Mr. DOVER. Some of it is my handwriting throughout the docu- 
ment but that’s not my handwriting at the top. 

Mr. GlUFFRA. This is a draft that you would have marked up? 

Mr. Dover. That’s right. 

Mr. Giuffra. This doesn’t appear to be a draft that was prepared 
at your law firm, does it? 

Mr. Dover. I’m not that good on typefaces. It looks a whole lot 
like this first type except — the first draft that you asked me about, 
except it looks like the type is larger in this one. 

Mr. Giuffra. Well, maybe Mr. Thrash can help us out. 

On the second page of this August 19, 1985 draft on the second 
page in the lower right-hand corner, we again see this code, 1627V. 
Do you see that? 

Mr. Thrash. Yes, sir. 

Mr. Giuffra. So would you estimate that this was probably pre- 
pared at the Rose Law Firm, this draft? 

Mr. Thrash. Yes, sir. 

Mr. Giuffra. Now if we just would look at the assignee clause 
in the first paragraph, it states that, “ ‘Madison’ which reference 
shall include any entity or individual to whom Madison might elect 
to assign its rights hereunder.” So the assignee clause now in- 
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eludes, previously it had just included Madison or an affiliate, now 
it includes Madison or any entity or individual that Madison might 
wish to assign its rights. That’s a change that’s made in a draft 
that was prepared at the Rose Law Firm. Does that appear to be 
correct, Mr. Thrash? 

Mr. Thrash. Yes, sir, I believe that is correct. 

Mr. Giuffra. Now this is an important provision because this 
would authorize Madison to assign its rights in the property to Mr. 
Ward since he was an individual. Couldn’t have done that under 
the prior drafts; correct? 

Mr. Thrash. This changes the assignability clause to an individ- 
ual as opposed to an affiliate of Madison. 

Mr. Giuffra. So prior to this time you could not have assigned 
the property to Mr. Ward; right? 

Mr. Thrash. Well, it was a cash transaction. I don’t think the 
assignability was really that big of an issue, but Mr. Ward I don’t 
think would have been considered an affiliate. 

Mr. GIUFFRA. OK. This change, this August 19th draft is pre- 
pared the same day you met with Mr. Ward; isn’t that right? 

Mr. Thrash. Was it prepared that day? 

Mr. Giuffra. The draft says across the top August 19th; right? 

Mr. Thrash. That appears to be the date on the document. 

Mr. Giuffra. On the document? 

Mr. Thrash. Yes, sir. 

Mr. GlUFFRA. And you met with Mr. Ward on the 19th; correct? 
That’s what your billing records show. 

Mr. Thrash. Yes, that’s correct. 

Mr. GlUFFRA. Do you know whether you made this change in the 
draft after meeting with Mr. Ward? 

Mr. Thrash. Counsel, what I think happened is on the 9th I sent 
a draft agreement over to Mr. Dover which contained the affiliate 
language. I believe I was getting tied up in other transactions and 
I asked Dave Thomas to come on and assist me in this transaction. 
Dave came on, he made some changes, he had several telephone 
conferences with Mr. Dover, I believe one with Seth Ward. I am 
speculating a little bit because I don’t remember Mr. Ward contact- 
ing us, asking us to make this change, but I think that’s probably 
what happened, Mr. Ward asked us to make this change and prob- 
ably asked Dave Thomas and he made that change. 

Mr. Giuffra. Thank you. 

Senator Grams. Thank you, Mr. Giuffra. 

Senator Sarbanes. 

Senator Sarbanes. I yield to Mr. Kravitz. 

Mr. Kravitz. Thank you, Senator Sarbanes. 

Mr. Dover, you testified earlier that in your view, the contract for 
sale between Madison and IDC reached in the fall of 1985 was the 
result of what you called arm’s length negotiation; is that correct? 

Mr. Dover. That’s correct. 

Mr. Kravitz. The Committee has information, in fact, that the 
initial asking price put out there by IDC was $12 million. Is that 
consistent with your memory? 

Mr. Dover. No, sir, I don’t have any memory of that number. 

Mr. Kravitz. Well, the board in the report at page 26 indicates 
Tucker initially asked $12 million for the property, and I just men- 
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tion that as corroboration of your testimony previously that a final 
sale price of under $2 million certainly does seem as if there was 
some serious arm’s length negotiations. And that is consistent with 
your memory? 

Mr. Dover. My memory is the same as it was a few minutes ago, 
that this was a hotly negotiated price, a lot of back and forth be- 
tween Mr. Lyle and between Mr. Ward, with a lot of input by the 
banks. The banks were as interested as IDC was in getting that 
purchase price up. 

Mr. Kravitz. So this certainly was not a situation where a pur- 
chase price was inflated artificially; is that right? 

Mr. Dover. Inflated? 

Mr. Kravitz. Correct. 

Mr. Dover. No, sir. 

Mr. Kravitz. Not at all; right? 

Mr. Dover. No, sir. 

Mr. Kravitz. Let me ask you some questions about the closing 
itself which occurred in early October 1985. What documents were 
at play at the closing? What documents changed hands? 

Mr. DOVER. The deeds and the money. There were three deeds, 
as I recall. There was a deed to Mr. Ward and a deed to one of the 
Madison entities, and both of those were from what we’ve been re- 
ferring to as IDC. Then there was a deed from ISC, which was In- 
dustrial Services Company. That was a wholly-owned subsidiary of 
IDC, and I think that deed ran to Mr. Ward. 

Mr. Kravitz. Mr. Dover, was there anything in any of those doc- 
uments that changed hands at the closing in early October 1985 
which indicated that there was anything fraudulent or untoward 
about the acquisition? 

Mr. Dover. Well, Counsel, somebody a while ago when asking 
the question said please don’t take offense at this if we imply that 
you’ve been guilty of fraud and deceit and crookedness and every- 
thing else. I don’t know what the intent of your question is. No, sir, 
I would not have closed a transaction that had fraud written all 
over it. 

Mr. Kravitz. I appreciate your comment, and certainly the intent 
of my question is not to imply that you would have put up with 
anything that indicated that there was fraud. Actually, to the con- 
trary, what I was trying to establish was that there was nothing 
in those documents which would have indicated to you or to anyone 
else that anything fraudulent was going on with this acquisition, 
and I take it that is fully consistent with your testimony. 

Mr. Dover. Absolutely not, there was nothing. 

Mr. Kravitz. I’m sorry. Go ahead, Mr. Dover. 

Mr. Dover. There was nothing in any of the documents that in- 
dicated we were consummating a fraudulent transaction. 

Mr. Kravitz. Had there been anything in those documents, you 
would not have had any part in that transaction; is that correct? 

Mr. Dover. That’s correct. 

Mr. Kravitz. Mr. Thrash, was there anything in any of those 
documents that you saw at the time of the closing on October 4, 
1985, which indicated to you that there was anything fraudulent 
or untoward about that transaction? 

Mr. Thrash. No, sir. 
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Mr. Kravitz. Was there anything which indicated that Mr. Ward 
was being used as a so-called straw man in this transaction? 

Mr. Thrash. No, sir, I would have had no knowledge of that, no. 

Mr. Kravitz. And just to be clear, I think Mr. Ben-Veniste went 
over this earlier, Mr. Thrash, you had no involvement relating to 
the IDC acquisition between August 20, 1985 and September 30, 
1985; is that correct? 

Mr. Thrash. That is correct. 

Mr. Kravitz. So did you have any knowledge as of October 4, 
1985, of any of the allegedly fraudulent side agreements between 
Mr. McDougal and Mr. Ward? 

Mr. Thrash. No, sir. 

Mr. Kravitz. Had you had any such knowledge, would you have 
participated in that acquisition? 

Mr. Thrash. Absolutely not. 

Mr. Kravitz. To your knowledge, did anyone else at the Rose 
Law Firm have any knowledge of Mr. Ward’s being used as a straw 
man as of the time of the closing in early October 1985? 

Mr. Thrash. No, sir. 

Mr. Kravitz. You were the person at the Rose Firm working on 
that matter; correct? 

Mr. Thrash. That’s correct. 

Mr. Kravitz. We heard testimony earlier today from Mr. Davis 
Fitzhugh, who told the Committee about a transaction that he was 
involved in following Madison’s purchase of the IDC property when 
Mr. Fitzhugh purchased from Madison the Levi Strauss warehouse. 
Axe you familiar with Mr. Fitzhugh’s testimony, Mr. Thrash? 

Mr. Thrash. No, sir, I am not. 

Mr. Kravitz. Let me just ask you this. Did you have any involve- 
ment in the transaction between Mr. Fitzhugh and Madison 

Mr. Thrash. No, sir. 

Mr. Kravitz. I’m sorry, but just to be clear, relating to the Levi 
Strauss warehouse? 

Mr. Thrash. No, sir, I did not. 

Mr. Kravitz. To your knowledge, did anyone at the Rose Law 
Firm have anything to do with that transaction? 

Mr. Thrash. Not to my knowledge. 

Mr. Kravitz. Mr. Chairman, in regard to this, I just point out 
that the Pillsbury Report at page 53 stated, “The investment in 
Castle Grande has been questioned on numerous grounds, but most 
of these have nothing to do with the Rose Law Firm.” 

And I think that we’ve established that through the testimony of 
Mr. Thrash relating both to what happened at the closing and also 
to the lack of involvement by Rose Law Firm attorneys during the 
period between late August 1985 and the end of September 1985. 

That’s all we have. Thank you. 

Senator Grams. Thank you, Mr. Kravitz. 

Senator Murkowski. 

Senator MURKOWSKI. Thank you, Senator. 

I’m going to ask the gentlemen to respond specifically to the in- 
ternal activities associated with the Rose Law Firm and how you 
communicated internally to insure that you didn’t have a conflict 
of interest relative to one lawyer accepting a case where there may 
be a conflict with another lawyer who is already involved in a com- 
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mitment on behalf of the law firm. At this particular timeframe, 
1984, 1985, 1986, how many lawyers, including the associates, or 
the partners, were associated with the firm, about, active? 

Mr. Donovan. Twenty to 30 lawyers at the firm at that time, 
maybe more than that. I don’t know, Senator. I would have to look 
at a letterhead. 

Senator MURKOWSKI. Was there any kind of a monthly meeting 
or weekly meeting to go over internal affairs within the Rose Law 
Firm? 

Mr. Donovan. The firm had and continues to have regular part- 
ners meetings that are usually monthly. 

Senator MURKOWSKI . What takes place at those meetings in the 
sense of exchange of information? Is it to discuss potential conflicts 
or is it to talk about business or salaries or any number of things 
associated with the normal events of a law practice? 

Mr. Donovan. It can cover anything. However, on your question 
with regard to conflicts, we have a conflicts committee, and what 
essentially happens is this, Senator. Anytime a new client comes 
into the firm, the partner that brings the client into the firm will 
do what is called a conflicts check, and he or she will first of all 
send out a — in those days a paper memorandum, describing the 
representation of the client and asking if anyone knows of any con- 
flicts. We do it by E-mail now. 

Also, there is a computer check. We have a conflicts database, 
and those names can be run through the computer, and the com- 
puter will tell us if it comes up. If another lawyer thinks that there 
is a conflict, he tells that lawyer so. And if those two lawyers dis- 
agree on whether or not there is a conflict which should result in 
the 

Senator MURKOWSKI. During that timeframe, was this system 
working? 

Mr. Donovan. Sure. 

Senator MURKOWSKI. Were there discussions concerning potential 
conflicts with Madison S&L? 

Mr. Donovan. Do you mean in the — in what regard are you talk- 
ing about? 

Senator MURKOWSKI. Potential conflicts of the firm as far as its 
relationship with representing Madison, representing other aspects 
associated with Madison’s dealings. My question is a general one. 
Were there discussions involving potential conflicts of interest? 

Mr. Donovan. I was an associate then, not a partner, but I am 
sure that when the Madison client came to the firm, that those con- 
flict procedures which I tried to outline to you were followed. 

Senator MURKOWSKI. But my question is specific in the sense, do 
you have any recollection or knowledge of any discussion coming up 
about potential conflicts associated with Madison? 

Mr. Donovan. No, I do not, but I again was an associate at that 
time and not a party. 

Senator MURKOWSKI. I wonder if your colleague would have any? 

Mr. Thrash. Senator, I don’t remember. 

Senator Murkowski. So you don’t know either way? 

Mr. Thrash. That’s correct. 

Senator Murkowski. But you were in the firm during that time 
period 1984, 1985, 1986? 
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Mr. Thrash. Yes, sir. 

Senator Murkowski. Did you keep minutes of your discussions, 
have a secretary there internally within the Rose Law Firm that 
highlighted the discussions of the partners and associates during 
the monthly meeting? 

Mr. Thrash. I believe we did, but Senator, at a monthly meeting 
we wouldn’t discuss conflict issues. 

Senator MURKOWSKI. When would you discuss confidential things 
like potential conflicts? 

Mr. Thrash. If there was an apparent conflict that one attorney 
raised regarding the representation of a particular client, then it 
might go to the conflicts committee, if there was an issue about it, 
or if the two attorneys couldn’t resolve it. 

Senator Murkowski. To your knowledge, this matter of Madison 
didn’t go to the conflict committee? 

Mr. Thrash. I just don’t recall. To my knowledge, no. 

Senator Murkowski. You don’t know, then? 

Mr. Thrash. That’s correct, I don’t know. 

Senator Murkowski. I gather, Mr. Thrash doesn’t know either — 
or excuse me, Mr. Donovan, is that correct, you don’t know or you 
know it didn’t? 

Mr. Donovan. No, I do not know, nor am I aware of any conflict 
the firm had taking on these Madison matters back in 1985 or 
1986. 

Senator Murkowski. I didn’t ask you if you knew of any. I asked 
you if any discussion had come up with regard to conflict. Did any 
discussion come up with regard to Seth Ward and his role in rep- 
resenting Madison? I’m questioning both the lawyers for the firms. 

Mr. Donovan. In what regard, Senator? I don’t understand the 
question. 

Senator Murkowski. In regard to a potential conflict that the 
firm may have in general terms. We all know what a conflict is. 

Mr. Donovan. Seth Ward was not a client of the firm 

Senator Murkowski. So the answer is no, then? 

Mr. Donovan. Seth Ward is not a client of the firm, therefore 
there would have been no discussion as to whether or not there 
would have been a conflict in representing Seth Ward at the time. 

Senator Murkowski. But he was an agent for Madison as vice 
president? 

Mr. Donovan. That’s correct. 

Senator Murkowski. You knew him as vice president of what? 

Mr. Donovan. I think he was Madison Financial, a subsidiary. 

Senator Murkowski. And Madison Financial was a subsidiary of 
Madison S&L? 

Mr. Donovan. That’s correct. 

Senator MURKOWSKI. Could he contract in your opinion as a vice 
president for Madison S&L? 

Mr. Donovan. Under general principles of agency, it depends on 
whether he had the authority. And of course, if he contracted out- 
side that authority, it would depend on whether or not he had the 
apparent authority, whether that contract would be enforceable. 

Senator Murkowski. Whether it was authorizable — Madison — 
excuse me, Rose, to your knowledge, was not of counsel to either 
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the S&L in any manner or form as corporate counsel or to the area 
that Seth Ward had a responsibility for Madison investment? 

Mr. Donovan. We represented Madison in a few discrete mat- 
ters. We were not their general counsel. They had their own gen- 
eral counsel in Little Rock who dealt with regulatory matters and 
all other matters. 

Senator Murkowski. Did the IDC transfer, in other words the 
eventual movement of properties from IDC to Madison or Ward, 
come up in your recollection to any issue of potential conflict? 

Mr. Thrash. Not that I recall, Senator. 

Senator Murkowski. You’re aware, of course, of the relationship 
that Seth has with Hubbell, who was a senior partner in your firm? 

Mr. Thrash. Yes, sir. 

Senator Murkowski. You’re aware that Ward has been described 
as kind of a shell in purchasing land from the IDC and Castle 
Grande and Rose was involved in drafting some of these agree- 
ments? 

Mr. Thrash. No, Senator, I don’t think that’s correct. 

Senator Murkowski. Well, I have a copy of the IDC billings here, 
and these happen to be Mrs. Clinton’s IDC billings from November 
14, 1985 to June 10, 1986, and it constitutes 29.5 hours of billing 
for $3,774.75, and it’s my understanding that this represents, I 
don’t know if the lawyers have this in front of them, but the indica- 
tion here is that these were services performed in association with 
the activities of IDC moving through Madison, funding Seth Ward 
and Seth reselling those properties. You’re suggesting that Rose did 
not do this? 

Mr. Thrash. Senator, I’m not sure I followed your question. Mrs. 
Clinton was not involved in the transaction that I worked on re- 
garding Madison’s acquisition of the 

Senator Murkowski. So you don’t know anything about these 
billings that are associated with Madison? Because they were done 
on behalf of Madison, as I understand it. 

Mr. Thrash. The answer to your question is I don’t 

Senator Murkowski. It’s on the monitor there. 

Mr. Thrash. Yes, sir. I don’t have any knowledge regarding what 
Mrs. Clinton worked on or did not work on, although I do know she 
did not work on the IDC transaction in which Madison purchased 
property from IDC. 

Senator Murkowski. You have since heard about the allegation 
that there was a personal drafting of an option agreement to con- 
vey 22.5 acres from Seth Ward to Madison and that there’s reason 
to believe at least she had a role in drafting that? 

Mr. Thrash. I have heard those statements, yes. 

Senator Murkowski. But you’re not aware of that? 

Mr. Thrash. I was not involved in that, no, sir. 

Senator Murkowski. Are you aware that the examiners told this 
Committee yesterday that back in 1984 after an examination of 
Madison S&L, that Madison was put on their alert list because of 
irregularities and insider transactions and dealings and they were 
put under a compliance requirement that mandated that Madison 
report its progress in making these corrections to the Federal 
Home Loan Bank Board examiners? 

Mr. Thrash. No, sir, I was not aware of that. 
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Mr. Donovan. I was not aware of that. 

Senator MURKOWSKJ. Those kind of things aren’t discussed inter- 
nally within your law firm as you recognize that you have some 
representation as a law firm representing Madison? 

Mr. Donovan. Senator, the Federal Home Loan Bank Board Re- 
ports of Examination are confidential. 

Senator Murkowski. I understand that. 

Mr. Donovan. We would not be privy to that. We only repre- 
sented Madison in a few discrete matters. We were not their regu- 
latory counsel. We were not their general counsel. That is not 
something that the Rose Law Firm would have been privy to, sir. 

Senator Murkowski. Well, I’m not so sure of that, knowing the 
general relationship of law firms on behalf of their clients and how 
a conversation spreads around a community relative to any difficul- 
ties that a financial organization may be having at a given time or 
another. 

But it would seem to me that since there was such a close rela- 
tionship between McDougal and services rendered by the firm, and 
in view of the testimony that we heard this morning from a vice 
president of Madison S&L concerning the type of loans that were 
being arranged and the obvious kickbacks, that indeed, these 
weren’t everyday, above-the-board business dealings. These were 
rather extraordinary extensions of what appeared to be what it ac- 
tually was, and that’s some kind of a charade to inflate land prices 
and generate activity from Madison, and the very fact that this last 
loan was made in an expedited timeframe to insure that the place 
was cleaned up before the examiners, you know, I just find it ex- 
traordinary that the Rose Law Firm did not have an inkling in Lit- 
tle Rock that there were problems at Madison Guaranty, particu- 
larly in view of the fact that there were these representations and 
billings that had been ongoing for some time. 

I guess I asked the same question yesterday, but it seems to be 
more perplexing today, gentlemen, how the law firm could have 
been void of any knowledge of the corruption associated with the 
Castle Grande land scheme? I have been in business, I know the 
conversations that take place at the banking levels and legal levels, 
and this seems such a corrupt process, these scams. Some people 
are very greedy, they want to get in on them, but there’s certainly 
no question of the ability of people to pick up on them and recog- 
nize that somebody is making an extraordinary return for us to re- 
ceive virtually no information. 

No recollection on whether or not there were discussions of con- 
flict within the law firm on the potential client relationship, despite 
the examiner’s discussion yesterday that the corruption was obvi- 
ous, I find very disturbing, and particularly in view of the straw 
man relationship with Seth Ward who was the father-in-law of the 
law partner which was your senior partner, Webster Hubbell. I am 
not going to ask you whether you talked to Webster Hubbell about 
it, but it would seem to me that because of the close relationship 
that existed in that law firm, the fact that it wasn’t a large firm, 
a relatively small group, that you would have an opportunity to ei- 
ther overhear or question dealings that obviously affected one of 
your senior partners. 
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We're obviously dealing with well-educated, intelligent lawyers, 
and you folks act like you wouldn't know a scam if it hit you in 
the rear end. So that’s the extent of my observation, Mr. Chairman. 

Mr. Thrash. Senator, I would like to comment on your response. 
The transactions that were called in question, the Rose Law Firm 
had no involvement in any of those transactions that have been 
called into question. 

Senator Murkowski. Well, I dispute that because, if you look at 
this billing record, these are transactions involving the Rose Law 
Firm and Madison relative to the purchase of the IDC properties 
which evolved into Castle Grande during the period that Madison 
was under scrutiny and the examiners acknowledged there was a 
scam going on, and they were making illegal loans during the en- 
tire time of 1990 — well, when they were in excess of their 6 percent 
lending limit on the basis of their net worth. 

I don't know what kind of a conclusion you come up with, but 
I can come up with one that they were an extended, illegal oper- 
ation during that time; and that was not State law, that was Fed- 
eral law. 

Mr. Thrash. Senator, we had no involvement in the transactions 
that have been called into question. We did not work on them and 
we had no involvement in those. 

Senator MURKOWSKI. And you had no knowledge of any of this 
going on? 

Mr. Thrash. No, sir. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Dover, now maybe you see why we keep 
asking you these questions again and again, because Senator Mur- 
kowski’s just alleged a scam. 

Now, Mr. Thrash, as I understand it 

Senator Murkowski. I alleged a scam associated with the re- 
marks of the bank examiner yesterday who acknowledged there 
was a scam. 

Senator Sarbanes. Well, I'm going to pursue that 

Senator Murkowski. So I want to make sure we have reference 
to where the source came from. 

Senator Sarbanes. Mr. Thrash, when you went to the closing, 
you had no knowledge of any scam, did you? 

Mr. Thrash. No, sir. 

Senator Sarbanes. Mr. Dover, when you went to the closing be- 
tween IDC and Madison, you had no knowledge of any scam? 

Mr. Dover. No, sir, I did not. 

Senator Sarbanes. I want to ask both Mr. Thrash and Mr. Dono- 
van, the Rose Law Firm were not the primary counsel for Madison, 
were they? 

Mr. Donovan. No, Senator, we were not. 

Senator Sarbanes. In fact, as you perceived it, in the total 
sphere of legal work done for Madison, what Rose did for Madison 
was very small. I mean, it was certain particular discreet items; is 
that correct? 

Mr. Donovan. Correct, Senator, very minimal representation. 

Senator Sarbanes. Within the Rose universe of billings, I have 
looked at these figures and people seem to set upon them, but they 
don’t seem to me to be large billings in terms of a law firm's cli- 
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ents. How did Madison rank within the Rose Firm in terms of its 
billings? Is this a large client, a small client? Are these large 
amounts of billings? The end of the year, if you saw billings like 
this, would you put them well up on the list of your clients, or well 
down on the list of your clients? 

Mr. Thrash. Senator, this was a very small client of the firm. 

Mr. Kravitz. Mr. Donovan, a couple of quick questions. I think 
it was brought to your attention earlier on document DKSN 29002, 
one of the billing records — do you have that in front of you? 

Mr. DONOVAN. They are all out of kilter, I’m sorry. 

Mr. Kravitz. I think we can have a copy brought down to you. 
Do you have it, Mr. Donovan? 

Mr. Donovan. Yes, sir. 

Mr. Kravitz. On this document there is an entry for Mrs. Clin- 
ton on November 26, 1985 

Mr. Donovan. Yes, sir. 

Mr. Kravitz. — where she bills 1 hour for a number of tasks in- 
cluding a conference with Seth Ward, conference with T. Thrash, 
conference with W. Hubbell? 

Mr. Donovan. Yes, sir. 

Mr. Kravitz. I believe you were asked previously whether this 
date, November 26, 1985, that was before the time that you started 
doing your legal research; is that correct? 

Mr. Donovan. That’s correct. 

Mr. Kravitz. I believe that it was posited to you that perhaps 
the fact that Mrs. Clinton had a conference with Mr. Ward before 
the time that you had begun your legal research might indicate 
that Mrs. Clinton was, in fact, talking to Mr. Ward, not about regu- 
latory or utility issues, but rather about the acquisition of IDC. I 
want to bring to your attention another billing record which may 
actually shed some light on this, DKSN 29011. I do not know 
whether anybody brought that down to you while we were 

Mr. Donovan. Yes, sir, I have that. 

Mr. Kravitz. You have that document? 

Mr. Donovan. Yes. 

Mr. Kravitz. Who is RDT, is that Davis Thomas? 

Mr. Donovan. Yes, sir. 

Mr. Kravitz. Is there an entry for Mr. Thomas — first of all, who 
was Mr. Thomas back in 1985? 

Mr. Donovan. He was a fellow associate at the firm. 

Mr. Kravitz. Is there an entry for Mr. Thomas on October 18, 
1985? 

Mr. Donovan. Yes, sir, he did research on what approvals, per- 
mits, et cetera, are necessary to operate sewer and water facilities, 
multiple telephone conferences with State agencies, a memo to 
Webb Hubbell or W. Hubbell. 

Mr. Kravitz. Do you also have in front of you DKSN 29010, 
which is the January 31, 1986 bill to Madison Guaranty relating 
to matter No. 5, IDC? 

Mr. Donovan. Yes, sir. 

Mr. Kravitz. Do you see, about halfway down in the description 
of the services rendered, where it says, “Research on what approv- 
als, permits, et cetera, are necessary to operate sewer and water 
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facilities; multiple telephone conferences with State and county 
agencies; memo about utility status”? 

Mr. Donovan. Yes, sir, I see that. 

Mr. Kravitz. Does that appear to refer back to the October 18, 
1985 entry from Mr. Thomas? 

Mr. Donovan. Clearly it does. 

Mr. Kravitz. Now do these two documents shed any light on 
what Mrs. Clinton may very well have been talking to or may have 
had a reason to talk to Mr. Ward about in November 26, 1985? 

Mr. Donovan. Yes, clearly the idea of the regulation of the util- 
ity had come up before then and before my research began in, I 
think, late December or early January 1986. 

Mr. Kravitz. So it would be a reasonable inference to draw, that 
on November 26, 1985, Mrs. Clinton may well have been talking 
to Mr. Ward about the regulatory and utility issues that Davis 
Thomas had been researching back in October 1985? 

Mr. Donovan. Sure. 

Mr. Kravitz. And the fact that Mrs. Clinton’s conversation in 
November occurred before you began to do legal research on some 
of those same issues does not in any way indicate that Mrs. Clinton 
was talking to Mr. Ward about the acquisition of the IDC property? 

Mr. Donovan. Oh, sure, I think that’s correct. 

Mr. Kravitz. Thank you. That’s all I have. 

Senator Sarbanes. Mr. Chairman, we received a letter from Mr. 
Clark, I think, making a very important clarification and I think 
that letter should be included in the record. 

The Chairman. Mr. Clark’s letter will be included in the record. 

Senator Sarbanes. Thank you. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Mr. Donovan, I want to understand this. You 
were just asked whether, based on this entry in October 1985, indi- 
cating that Mr. Thomas had done some work on this issue about 
the water and sewer hookup, that you are now speculating that the 
later calls, a dozen or so calls between Mrs. Clinton and Mr. Ward, 
were related to that utility hookup issue? 

Mr. Donovan. Well, no, I think — at least what I thought I was 
answering was that that would — that a logical inference of Mr. 
Davis Thomas’ 10/18/85 entry would be that Mrs. Clinton’s entry 
of 11/26/85 conference with Seth Ward, Tom Thrash, and Webb 
Hubbell would logically — the logical inference would be that was 
about the utility issue. 

Mr. Chertoff. Now that utility was supposed to be hooked up 
to something; right, Mr. Donovan? 

Mr. Donovan. I would think so. 

Mr. Chertoff. They didn’t just build the utility to put it out in 
the middle of a meadow and let it sit there; right? 

Mr. Donovan. I would not think so. 

Mr. Chertoff. Wasn’t the issue about what kind of permits and 
what kind of authority was necessary to put up utility hookups to 
a residential development? 

Mr. Donovan. I don’t know the answer to that. I mean, I looked 
back at the memo to see if there was any background information 
in my memorandum which would given some insight into exactly 
what the plans of the client were, and all I say in the body of the 
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memorandum is, you know, that they want to have a utility and 
to whom is it — what regulations are required? 

Mr. CHERTOFF. Let’s apply some common sense. As a common 
sense matter, Mr. Donovan, will you agree with me that the pur- 
pose of getting permission to hook up the utility was to hook it up 
to something where people would live or work? 

Mr. DONOVAN. I think that’s true. However, it is my understand- 
ing that 

Mr. CHERTOFF. Is there any doubt in your mind that what they 
were looking to do was to hook it up to places where people live 
and work? 

Mr. Donovan. This utility existed long before the IDC trans- 
action, however. In fact, IDC had a wholly-owned subsidiary which 
owned this utility. 

Mr. CHERTOFF. The purpose of the research you did was not to 
go to the library to answer law review questions, it was to get an 
answer to Seth Ward and to the people who had the property about 
what would be necessary to hook it up to buildings that people 
would live in and work in; right, that was the point of it? 

Mr. Donovan. I can’t agree with that. I don’t know that that’s 
the case. For all I know, the utility was hooked up. They were oper- 
ating and their question was, should we be regulated, for all I 
know. 

Mr. CHERTOFF. It was hooked up to what was projected to be a 
housing development in that IDC property; isn’t that right? 

Mr. Donovan. I would assume so. 

Mr. CHERTOFF. And that is a housing investment that the whole 
country is now known to love called Castle Grande. Now using this 
power of inference you have just employed earlier in response to 
Mr. Kravitz’s questions, is it a fair inference that, in the course of 
multiple discussions during October, November, and December be- 
tween Hillary Clinton and Seth Ward about the regulations apply- 
ing to hooking up a utility in the property in which they are devel- 
oping, Castle Grande, that there would have been discussion about 
the fact that there was going to be a housing development there? 
Pretty fair inference; right? 

Mr. Donovan. I suppose so. I just wasn’t privy to that and I 
don’t know. 

Mr. CHERTOFF. Let me go to you, Mr. Thrash. The question was 
raised by Senator Murkowski about the involvement of the firm in 
some of the questioned loan transactions, and in particular the 
original purchase of IDC with the straw man where — you know 
what a straw man is; right? 

Mr. Thrash. I am not sure what your interpretation of straw 
man is. 

Mr. CHERTOFF. I will make it clear to you. A straw man is a situ- 
ation in which you park some of the property in someone else’s 
name, they don’t put up the money, they don’t take the risk. They 
only have one function which is to hold your property in their name 
in order to conceal the fact that you are the true owner of the prop- 
erty. I mean, the words “straw man” in that sense. 

You understand that what the examiners have looked at and 
found with respect to this transaction is that Seth Ward was the 
owner of property in name only. He didn’t put up the money out 
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of his own pocket, it was nonrecourse so he was not at risk, and 
Madison Financial had an option any time they wanted to to get 
that property back. You know that, don’t you? 

Mr. Thrash. Do I understand that that’s what someone has 
found? No, sir, I do not. 

Mr. Chertoff. You don’t know that? 

Mr. Thrash. No, sir, I do not. 

Mr. Chertoff. The transaction in which the sale was made from 
the IDC to Madison Financial, Mr. Dover, you represented the IDC; 
is that right? 

Mr. Dover. Correct. 

Mr. Chertoff. I mean, in fairness we ought to separate you out 
from the other two gentlemen at the table because your client was 
the IDC and you had no reason whatsoever to know or care about 
what was going on at Madison Financial; right? 

Mr. Dover. You are right. 

Mr. Chertoff. So happily you have no reason to be anything but 
oblivious to all of this. 

Mr. Thrash, who was your client? 

Mr. Thrash. Our client was Madison Guaranty, Madison Finan- 
cial. 

Mr. Chertoff. You were at this closing. Was Mr. Ward there? 

Mr. Thrash. Mr. Chertoff, I do not have an independent recollec- 
tion of being at that closing. My knowledge of that closing is based 
upon the documents that I have reviewed, and I show that I was 
at that closing. 

Mr. Chertoff. Do you know who represented Mr. Ward at that 
closing? 

Mr. Thrash. I am not sure that anyone represented Mr. Ward 
at that closing. 

Mr. Chertoff. Do you remember that there was a transaction 
in which a portion of this property was assigned to Mr. Ward and 
you were present for that? 

Mr. Thrash. I remember at the closing, based upon the docu- 
ments that I have reviewed, that Mr. Ward acquired a portion of 
the IDC property. 

Mr. Chertoff. Now that would have been a pretty significant 
change in the transaction from the original deal the way you had 
it structured as of your August 9, 1985 letter to Mr. Dover; right? 

Mr. Thrash. As of the August 20th corporate resolutions which 
I prepared for Madison Financial to acquire all of it for a million 
750, that was a change, yes, sir. 

Mr. CHERTOFF. That’s something you should have noticed; right? 

Mr. Thrash. At the closing, yes, sir. 

Mr. Chertoff. On August 19th, there was a change in the 
agreement which the Rose Law Firm prepared which all of a sud- 
den created the possibility that Madison might assign its rights, 
not merely to an affiliated company, but to an entity or individual 
even if it was unaffiliated; right? 

Mr. Thrash. Yes, sir. 

Mr. Chertoff. And you understand that that change, although 
it looks like a little technical change, the significance of that 
change is that it allows, as part of the purchase, the possibility 
that Madison is going to assign some or all of its rights to some- 
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body who is not an affiliate of Madison, and that the agreement 
will then be kicked in to cover this other individual; right? 

Mr. Thrash. That agreement would have allowed Madison to as- 
sign whatever interests it might have in a portion or part of the 
property to someone else. Although they probably didn't need that, 
Mr. Chertoff, because it was a cash transaction, they could have 
done that anyway. 

Mr. Chertoff. But someone felt the need to put it in the agree- 
ment; right? 

Mr. Thrash. That is correct. I think probably we were asked to 
put it in. 

Mr. Chertoff. Now, you are telling us you didn't put it in there; 
right? You said it was Mr. Thomas who did it? 

Mr. Thrash. I am saying I don't recall. I have looked at the time 
entries and it makes sense that that may have happened, Mr. 
Thomas may have put it in. I may have put it in, I just don't recall. 

Mr. Chertoff. What level of associate was Mr. Thomas in 1985? 

Mr. Thrash. He was probably a 3-year, third-year associate. 

Mr. Chertoff. You were supervising him on this transaction? 

Mr. Thrash. I guess you could say that, yes, sir. 

Mr. Chertoff. Do you think it was likely he was making signifi- 
cant changes in the structure of a transaction without running it 
by you? 

Mr. Thrash. Mr. Chertoff, what I just said, that was not a sig- 
nificant change, I don't think it was a significant change at all. 
They could have done it without it. I just don’t think that was a 
very significant change at all. 

Mr. Chertoff. So you are telling us you think Mr. Thomas may 
have done this just by himself? 

Mr. Thrash. He may have, or he may have talked to me about 
it. I just don't recall. 

Mr. Chertoff. But you don't remember? 

Mr. Thrash. No, sir. 

Mr. Chertoff. So far as you are telling us that the Rose Law 
Firm had no involvement in any of the criticized transactions, you 
have to agree with me that this document, this agreement and 
these drafts of agreements, were part of the indispensable ingredi- 
ents of these transactions. This was the paper that let that trans- 
action happen; right? 

Mr. Thrash. The criticized transactions, as I understand it, were 
transactions involving loans and sales of this property subsequent 
to the acquisition of it by Madison. The actual acquisition of it by 
Madison was not one of the questioned loans, I don't think. 

Mr. Chertoff. I think you misunderstand, Mr. Thrash, because 
I think for weeks now we have had evidence in the record about 
an examiner's report that described this very transaction, the ini- 
tial acquisition as a sham transaction, as a fictitious purchase in 
which Mr. Ward was not really the owner of the property because 
he didn't put up the money, he didn't put himself at risk. And as 
soon as Madison Financial Corporation wanted to sell that prop- 
erty, they had the ability to get it back out again. 

So that all he did was he held it, kind of like he was holding it 
for somebody else, but it wasn’t his own property. That is one of 
the critical transactions. 
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Senator Sarbanes. Are you asserting that Clark yesterday, the 
examiner, said the transfer of this property from IDC to Madison 
was a problem transfer? 

Mr. Chertoff. I am asserting that the examination report, 
which we have put in, we have been dealing with for weeks, that 
original report from the February examination, identifies the IDC 
purchase by Madison and Seth Ward, that Seth Ward’s purchase 
was a sham transaction, that it was a transaction with no economic 
consequences. He didn’t put up the money, it was a nonrecourse 
loan, so there was no risk, and there was an option on the part of 
the financial corporation to take that property back. That is, in 
anybody’s book, a warehousing or parking transaction. And there 
is evidence in the record it was designed to evade the 6 percent 
limitation on the Investment Rule. 

Now, I am not asking you, Mr. Thrash, whether you knew every 
jot and tittle of that. What I am asking you is can you deny that 
this agreement which the Rose Law Firm prepared was part of the 
paperwork of that transaction, that purchase? 

Mr. Thrash. Yes, sir, it was not part of that transaction. 

Mr. Chertoff. It was not? 

Mr. Thrash. No, sir. That agreement was never executed — the 
parties never executed that agreement. 

Mr. Chertoff. This agreement was never executed? 

Mr. Thrash. No, sir. 

Mr. Chertoff. All right, we will find it. I hope you are not 
meaning to suggest to me because there were some subsequent 
changes in the agreement before it came into final — here we go. 
Here is — September 13, 1985. 

The Chairman. You are familiar with this agreement, aren’t you? 

Mr. Thrash. Yes, Senator. 

The Chairman. You’ve looked at it before, haven’t you? 

Mr. Thrash. Yes, sir. 

The Chairman. This has some real consequences for you and, po- 
tentially for the law firm. Is there potential liability as it relates 
to the law firm that would supervise or know of the fact if there 
indeed Mr. Ward eventually became the holder of these properties 
and it was a sham transaction and your law firm was aware of 
that? Doesn’t that have potential liability for your firm? 

Mr. Thrash. Senator, that is not the case. 

The Chairman. But you have reviewed this document very care- 
fully, haven’t you? 

Mr. Thrash. Senator, let me try to make sure 

The Chairman. What we are concerned about, and I think — Sen- 
ator Sarbanes, on your time you can ask the questions you want. 

Senator Sarbanes. Mr. Chairman, I don’t want to ask a ques- 
tion. I want the witness to have a chance to answer your questions. 

The Chairman. You know what, Senator, you continue to inter- 
fere with everyone who poses questions. You think you are the only 
person who has the only way in which to go forward, and it is 
wrong. I have to tell you something else, when you refer to other 
Senators and the questions they ask, there is no need to do that. 
You can still go as it relates to the factual thing instead of bringing 
a Senator’s name in and personalizing it. It is not necessary. 
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Now here is what Mr. Chertoff, and certainly I think we are all 
concerned about: What knowledge did you have as it relates to this 
transaction? You were there. You were at the closing in which Seth 
Ward — and by the way, Seth Ward isn’t just anybody, he is the fa- 
ther-in-law to your senior partner, Webb Hubbell. I mean, this isn’t 
just some fellow who walked in off the street you didn’t know and 
he was there for the first time. What knowledge did you have about 
him getting this property? I mean, this is obviously a sham trans- 
action, and that’s what Mr. Chertoff is attempting to ascertain. 

Mr. Chertoff. Do you have in front of you the executed agree- 
ment of September 13, 1985? 

Mr. Thrash. Yes, sir, I do. 

Mr. Chertoff. This is basically an agreement that builds on the 
draft agreement of August 19th; right? 

Mr. Thrash. No, sir. 

Mr. Chertoff. No, it is not? 

Mr. Thrash. No, sir. Can I try to explain? 

The agreement that was put on the Rose Law Firm, it was 
scanned in, Mr. Dover’s first agreement was scanned in and some 
changes were made. That was sent over to Mr. Dover. Madison Fi- 
nancial signed it, the bank signed it, but IDC would not sign it. 
They did not agree with the terms of it. 

Mr. Dover never utilized this agreement. He went back to his old 
agreement. And there are numerous drafts where he totally dis- 
regarded all of the changes that we suggested. That were — and I 
am basing this on my review of the documents, the changes 

Mr. Chertoff. It is not that your memory has come back or any- 
thing? 

Mr. Thrash. No, sir. I’m basing it on a review of the documents. 
There were numerous drafts, maybe four or five, using Mr. Dover’s 
original document, disregarding — putting in some of our changes 
maybe, and then disregarding most of them. 

There was one issue that kept going back and forth, and that 
was whether or not the Hathaway Brokerage Commission was 
going to be paid by the IDC or Madison. Again, during this time, 
I was not involved. I was not involved in those negotiations, that 
agreement that was on Mr. Dover’s original agreement, was used. 
Subsequently, the next draft that was used had the word “affiliate” 
in there. 

Mr. Chertoff. Let me stop you. We know what the process of 
drafting and negotiating is. The question, the critical language we 
have been talking about here that says, “ ‘Madison’ which reference 
shall include any entity or individual to whom Madison might elect 
to assign its rights hereunder,” language which the Rose Law Firm 
put in the agreement, why that language appears in the September 
13th agreement before you, which to my eyes looks like it has just 
about everyone’s signature on it; isn’t that right? 

Mr. Thrash. The agreement that was signed on the 13th was ex- 
ecuted by everyone and it has that provision in there that says, 
“entity or individual.” 

Mr. Chertoff. Who put it in, whose draft did it come out of? 
Your draft, right? Did it come out of your draft, Mr. Thrash? 

Mr. Thrash. Mr. Chertoff, I’ve tried to explain to you. The draft 
that I had had that in it, and I sent it over. Mr. Dover did not use 
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that. The next draft that was circulated had affiliate in it, so at 
some subsequent time later, the parties reinserted it back into 
their agreement, yes, sir. 

Mr. CHERTOFF. So the language that you originally introduced 
into the agreement — “you” meaning the firm — wound up in the 
final agreement? 

Mr. Thrash. Yes, sir, it did. 

Mr. CHERTOFF. So unquestionably it was a part of the process of 
putting the deal together; right? You guys were involved in nego- 
tiating the deal that wound up with this split of the property, with 
the warehousing in Seth Ward, and you went to the closing, at 
which this all was unfolded — I am not asking anything more than 
that — is that true? 

Mr. Thrash. What we did is we were involved, we reviewed Mr. 
Dover’s original draft, we made some changes. We prepared the 
corporate resolutions on August 20th authorizing Madison Finan- 
cial to purchase all of the property for $1,750,000. From that point 
on, I had nothing to do with that transaction. 

Mr. CHERTOFF. Why did you go to the closing? 

Mr. Thrash. I assume I was asked to. 

Mr. Chertoff. To do what? To be a spectator or to participate 
as a lawyer? 

Mr. Thrash. At the time of the closing, all the transactions and 
all the negotiations had been completed. The closing would have re- 
quired me to, I guess, supervise the Abstract Company to make 
sure that all the requirements necessary for issuing the title policy 
were satisfied and that’s what I did. 

Mr. Chertoff. Was anyone else representing Madison Financial 
but you? 

Mr. Thrash. No, sir. 

Mr. Chertoff. Wasn’t it your responsibility to supervise the doc- 
uments at the closing for the 

Mr. Thrash. I don’t know what you mean by “supervise the doc- 
uments.” 

The Chairman. Mr. Thrash, we will get back to that. Let me tell 
you something, when you are representing a bank at a closing, you 
are either representing them or you are not. If you think it is com- 
ing through to us that you just sat there, like the proverbial potted 
plant, what were you there for, what did you bill for, how come you 
went? I mean, it doesn’t come through, but we will get back to that. 

Senator Sarbanes. 

Senator Sarbanes. Mr. Kravitz. 

Mr. Kravitz. Thank you, Senator Sarbanes. 

Mr. Donovan, I want to go back for a moment to the issue of the 
legal research on the utility and water and sewer issues that you 
ended up working on in early October 1986. 

Mr. Chertoff asked you some questions about your understanding 
that this utility that was to be operated there was to be hooked up 
to someplace where people lived and worked. Then Mr. Chertoff 
suggested to you that Mr. Ward must have mentioned to Mrs. Clin- 
ton during some of those telephone conversations the name Castle 
Grande. 

I want you to take a look at your February 17, 1986 memoran- 
dum to Mrs. Clinton because I think it may clarify what those con- 
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versations may have been about relating to the utilities. Do you 
have that memorandum before you? 

Mr. Donovan. Yes, sir. 

Mr. Kravitz. This is a 12-page memo you wrote to Mrs. Clinton 
on February 17, 1986, regarding Madison Guaranty Savings & 
Loan/IDC? 

Mr. Donovan. Correct. 

Mr. Kravitz. About two-thirds of the way down the first page, 
the second full paragraph, why don't you read that into the record? 

Mr. Donovan. “Madison Guaranty/IDC would like to sell water 
to a business outside the IDC development and also to another real 
estate development, Maple Creek.” 

Mr. Kravitz. Now is there anything anywhere in that memoran- 
dum indicating that Madison Guaranty or IDC intended to sell 
water or any other utilities to Castle Grande? 

Mr. Donovan. No, sir, I searched all these records and found no 
reference to Castle Grande. I have no recollection of that term ever 
being used when I was doing this research for Mrs. Clinton. 

Mr. Kravitz. In fact, Castle Grande would be inconsistent with 
that paragraph you just read because Castle Grande was not out- 
side the IDC property? 

Mr. Donovan. Correct. 

Mr. Kravitz. So by definition, this referred to selling water and 
sewer facilities to an entity that could not have been Castle 
Grande? 

Mr. Donovan. That's correct. 

Mr. Kravitz. And, of course, your memorandum not only does it 
indicate it was not Castle Grande, but also it specifically indicates 
that it was Maple Creek Farms, which is a totally separate devel- 
opment? 

Mr. Donovan. That's right. 

Mr. Kravitz. Mr. Thrash, again on the subject of the closing, 
were there any loan documents that you saw at the closing? 

Mr. Thrash. No, sir. 

Mr. Kravitz. Were there any documents which indicated to you 
that Madison bore all of the financial risks and that Mr. Seth Ward 
bore none? 

Mr. Thrash. No, sir. 

Mr. Kravitz. Thank you. 

Mr. Chertoff. Mr. Donovan, first, let's read the whole page of 
that memo Mr. Kravitz just showed you of February 17th. What it 
says is that Madison Guaranty Savings & Loan purchased property 
and furnished sewer and water service to a number of patrons who 
obtained their title through the IDC chain of title, and these are 
residents of IDC development. 

Then it goes on to say, the language that you were read, that 
they wanted to sell water to another real estate development. So 
it is pretty clear from this, that they were already, in the business 
of — or were concerned about selling water to a prior real estate de- 
velopment which was the patrons who are already living or use 
water inside of this property; isn't that correct? 

Mr. Donovan. That’s actually what I was trying to refer to when 
I spoke about this earlier. And that was that it was my under- 
standing, limited however it is, that the Industrial Development 
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Company had a wholly-owned subsidiary that was already furnish- 
ing water to folks out there. That was my understanding. This was 
a functioning utility long before Madison ever bought it. 

Mr. Chertoff. What happened is it was sold and became Castle 
Sewer & Water; right? 

Mr. Donovan. I believe that's correct. 

Mr. Chertoff. Would it surprise you to learn that the sale of 
that property from the savings and loan to a group including Gov- 
ernor Tucker occurred before February 17, 1986? 

Mr. Donovan. I’ve no knowledge of that. 

Mr. Chertoff. Can you think of any reason why the law firm 
would be doing work, that the Rose Firm would be doing work that 
they would be billing to Madison Guaranty Savings & Loan to re- 
search something for a utility that had already been sold to some 
other group involving Governor Tucker? 

Mr. Donovan. I have no knowledge of that. 

Mr. Chertoff. At that point, once the utility is sold and the 
bank sells it, the bank doesn’t care anymore; right? 

Mr. Donovan. I have no knowledge of what — of your — the as- 
sumption that it was sold before. You may very well be correct, Mr. 
Chertoff. I just don’t know. 

Mr. Chertoff. Let me get back to you, Mr. Thrash, and this 
closing. I’m like Mr. Donovan, I am not a real estate lawyer, but 
I have bought a couple of houses in my life and I have a recollec- 
tion, even in the simplest — everybody knows in the simplest real 
estate transaction, there is a big pile of paper. Your job at the clos- 
ing was to represent Madison Financial and make sure the paper- 
work was in order. Now are you telling us there were no deeds? 

Mr. Thrash. No, sir. There were two deeds or three, two or three 
deeds that Mr. Dover had prepared. 

Mr. Chertoff. And there were no loan documents? 

Mr. Thrash. No, sir. 

Mr. Chertoff. There was a deed now going to Mr. Ward, you 
are telling us? 

Mr. Thrash. Yes, sir. 

Mr. Chertoff. And 

Mr. Thrash. There may have been two deeds going to Mr. Ward. 

Mr. Chertoff. Was there a check that went back to show pay- 
ment which you usually get at a closing? 

Mr. Thrash. Again, I don’t recall. 

Mr. Chertoff. Isn’t that exactly the kind of stuff that your job — 
as the lawyer representing one of the parties in the transaction, 
isn’t your job to make sure that no one is giving property away 
without getting the money they are supposed to get? 

Mr. Thrash. Mr. Chertoff, at that closing, the Abstract Company 
would handle the financing. They would get the money, they would 
put it into their account, then they would disburse it to the 
lienholders. They had to do that in order to be able to check off on 
their requirements to issue the title policy. At this particular clos- 
ing, you would have had three deeds and you would have had two 
or three title commitments, and the title company would have 
checked off on the requirements in order for them to issue title. I 
think it would have been basically that simple. 

Mr. Chertoff. What was your job there? 
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Mr. Thrash. To make sure there was no hitches or no problems 
that came up. 

Mr. CHERTOFF. Did you bill for this? 

Mr. Thrash. Yes, sir. 

Mr. CHERTOFF. So your job was to make sure there were no 
hitches, but you can’t tell us — you don’t really have much of a 
recollection of the documents you reviewed, you don’t know much 
about the financing for the transaction all of this would have been 
the title company; is that it? 

Mr. Thrash. No, sir. What I said was, there were three deeds 
that Mr. Dover prepared. I reviewed those because I have obtained 
the file. There was title commitments which the Abstract Company 
prepared. The Abstract Company also prepared closing statements 
where they prorated the taxes and showed how much was going to 
be paid to the mortgage holders. 

Mr. Chertoff. Who were the deeds made out to? 

Mr. Thrash. There was a deed made out to Seth Ward, I believe, 
and to Madison Financial. There may have been two deeds made 
out to Seth Ward. 

Mr. Chertoff. Two deeds? 

Mr. Thrash. Yes, sir. 

Mr. Chertoff. And at that point, you must have realized since 
now I guess your memory is revived to the point of remembering 
you saw some deeds, that now, all of a sudden, the deed to Seth 
Ward, was that a deed directly from IDC or a deed from Madison 
Financial? 

Mr. Thrash. Again, I haven’t revived my memory. I am basing 
this on the documents I have reviewed. The three deeds — a deed 
from IDC to Madison, and from IDC to Seth Ward, and from ISC, 
Industrial Services Company, to Seth Ward, I believe. 

Mr. Chertoff. So at that point you recognize that the original 
transaction had been split? 

Mr. Thrash. Yes, sir. 

Mr. Chertoff. OK. Now in terms of what was going back, the 
money that was going back, and recognizing, as Mr. Dover said, 
this was a three-party deal. There were other banks that also had 
to get money. What was there evidencing money going back for 
these deeds? 

Mr. Thrash. When you say “money going back” 

Mr. Chertoff. Who paid for Seth Ward’s deed? 

Mr. Thrash. Again, I don’t know. 

Mr. CHERTOFF. You didn’t ask questions or pursue that at the 
closing? 

Mr. Thrash. That was not an issue that arose at the closing. 
Had the money not been there, maybe that issue would have arose 
and we would have tried to figure out what was the problem. But 
the Beach Abstract would have collected the funds and disbursed 
those funds to the three banks. 

Mr. Chertoff. Did you have to check to make sure that funds 
were collected and disbursed? Did you have to check with your own 
client to find out whether your client had given the money it had 
to give? 

Mr. Thrash. Again, I don’t recall. 
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Mr. CHERTOFF. Isn't that part of what you are supposed to do as 
a closing attorney? 

Mr. THRASH. Mr. Chertoff, I don't recall if that was an issue. I 
just don't recall. 

Mr. Chertoff. I want to ask you, Mr. Donovan, you also specu- 
lated that some of these dozen phone calls between Mrs. Clinton 
and Seth Ward which occurred in October, November, and Decem- 
ber of 1985 might also — some of these might have related to the 
wet/dry issue and the brewery issue; remember that? 

Mr. Donovan. Correct. 

Mr. Chertoff. But you will agree with me that if we look at 
your bill, as far as we can tell, what was the earliest date you got 
involved in doing some work on this? 

Mr. Donovan. On December 30, 1985. 

Mr. CHERTOFF. So you have no basis, other than speculation, to 
surmise that some of those earlier conversations had to do with the 
wet/dry issue; correct? 

Mr. Donovan. That’s correct. 

Mr. Chertoff. In fact, we have a sworn statement from Mr. 
Ward, for whatever it is worth, where he says he has no knowledge 
of discussing at all any issues concerning a brewery, liquor li- 
censes, or a question of whether a particular jurisdiction was wet 
or dry. So you will agree with me, you are not in a position, to dis- 
pute his sworn statement, that he never had any discussion about 
wet and dry matters? 

Mr. Donovan. I was not privy to those telephone conversations 
between Mr. Ward and Mrs. Clinton. 

Mr. Chertoff. So we are still left with about a little less than 
30 hours of time Mrs. Clinton bills on IDC matters, of which half 
is accounted for, at least to some degree, with various descriptions, 
and half of which is totally unidentified, and Mr. Donovan, you 
really don’t know what Mrs. Clinton did on that other 14Y2 hours? 

Mr. Donovan. I don’t know. 

Mr. Chertoff. You don't know, either, Mr. Thrash? 

Mr. Thrash. No, sir, I do not. 

Mr. CHERTOFF. Mr. Thrash, do you know why Mrs. Clinton 
would not have come to you in her drafting of the option for the 
purchase of real estate between Seth Ward and Madison Financial? 

Mr. Thrash. No, sir, I do not. 

Mr. Chertoff. Was Seth Ward in May 1986, a principal of the 
bank, someone who was working at the bank? 

Mr. Thrash. I would not have any knowledge of that. 

Mr. CHERTOFF. You know that at a point in time he was someone 
working at the bank? 

Mr. Thrash. At the time of my involvement, in August and Octo- 
ber of 1985, it was my understanding, yes, he was an employee of 
Madison Financial Corporation or a representative. 

Mr. Chertoff. Is this appropriate for a lawyer to represent both 
sides in a purchase and a sale? 

Mr. Thrash. Is it appropriate, without a waiver from 

Mr. Chertoff. Without a waiver, an informed waiver by one of 
the parties? 

Mr. Thrash. I would have to say probably not, no, sir. 

Mr. Chertoff. It is probably not appropriate? 
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Mr. Thrash. That’s correct. 

Mr. Chertoff. Mr. Dover, I want to remind everybody, you have 
nothing to do with any of this option stuff, you are out of it. We 
are getting some free legal advice. You would also agree, I take it, 
absent an informed consent or agreement from both sides, a lawyer 
shouldn’t be representing the purchaser and seller? 

Mr. Dover. That’s correct. I would agree. 

Mr. Chertoff. You also told us you would expect the purchaser 
of real estate, maybe not the seller, but the purchaser’s attorney 
to make some effort to verify the fact that the seller had ownership 
and had clear title? 

Mr. Dover. Yes, that would depend on the circumstances, as to 
how much you were paying for the option — for consideration of the 
option. I am not talking about the ultimate purchase price if you 
exercised the option. I am talking about what your paying for the 
option itself. If you are going to pay a substantial amount of money 
just for the optional right to decide whether you want to buy it or 
not, I would think you ought to have some indicia that there is 
ownership. 

Mr. Chertoff. In this case there are really two parts of what 
was paid for the option; one was a thousand dollars to be paid by 
Madison Financial to the Wards, and the other is a reference to 
other good and valuable consideration, which is unspecified. And 
you don’t know, Mr. Thrash, what else was paid to Mr. Ward as 
part of the option price; right? 

Mr. Thrash. No, sir, I had nothing to do with the option. 

Mr. Chertoff. It also says in this agreement, at paragraph 4, 
“if the optionee,” which would be the Financial Corporation, “does 
not exercise this Option as herein provided, all sums paid by him 
hereunder shall be retained by the Grantor,” meaning the Wards, 
“free of all claims of Optionee, and neither party shall have any 
further rights of claims against the other.” 

So you will agree with me what that means under this option is 
whatever money Madison Financial paid to the Wards for this op- 
tion, the thousand dollars plus whatever else they paid, would be 
irrevocably the Wards’ even if the option was never exercised; 
right? That’s what it says. 

Mr. Thrash. If that’s what it says, I don’t have it in front of me. 
If that’s what it says, I will agree with you. 

Mr. Chertoff. Why don’t we get it down to you so you don’t 
have to rely on my characterization, you can verify it. 

Mr. Thrash. I’m sorry, Mr. Chertoff. I was not listening closely 
enough and I apologize. 

Mr. Chertoff. We will get it down to you in a second. While it 
is getting down to you, in this transaction, this option, Mrs. Clinton 
was billing to Madison, so we can agree that that means that 
Madison at least was Mrs. Clinton’s client; right? 

Mr. Thrash. I would assume that would be correct. 

Mr. Chertoff. She was supposed to look out for the interests of 
Madison in this transaction? 

Mr. Thrash. If Madison was her client, I believe that is correct. 

Mr. Chertoff. Look at this paragraph 4 here, it says that if the 
optionee — and the optionee here is Madison — if Madison does not 
exercise the option, all sums paid by Madison hereunder shall be 
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retained by the Wards free of all claims of Madison. That means 
that any money paid for the option, the thousand dollars plus this 
other unspecified good and valuable consideration, would be kept 
by Ward, if in fact this option were never actually executed? 

Mr. Thrash. If it was not exercised. 

Mr. Chertoff. Right, if they didn't choose to exercise the option? 

Mr. Thrash. Well, if they didn't choose to exercise the option, the 
thousand dollars would be Mr. Ward’s. 

Mr. Chertoff. Plus whatever else is the good and valuable con- 
sideration? 

Mr. Thrash. Mr. Chertoff, you're a lawyer, you know that’s just 
language that probably doesn’t mean anything other than a thou- 
sand dollars was paid. 

Mr. Chertoff. I also know that Mr. Ward actually got some 
other money from the savings and loan around this time, so I don’t 
know that this is something I can use to draw — use my common 
experience to comment on, at least as a private lawyer. But, you 
will agree with me that that’s what the language means; right? 
That if the option isn’t exercised, whatever Ward got for the option, 
he gets to keep? 

Mr. Thrash. Yes, sir. 

Mr. Chertoff. Did you know that this option was the subject of 
litigation between Mr. Ward and the savings and loan at some 
later time, within the next couple of years? 

Mr. Thrash. No, sir. 

Mr. Chertoff. Do you know Mr. Hubbell attended the trial? 

Mr. Thrash. No, sir. 

Mr. CHERTOFF. Did anybody ever seek to ask around the firm 
whether there was anybody who had any knowledge about this op- 
tion which could have been relevant evidence in a case in which 
your former client, the savings and loan, was in a dispute with 
Seth Ward? 

Mr. Thrash. I don’t recall. 

Mr. Chertoff. Would you agree with me that, in a case in a 
trial involving this option, evidence from the person who drafted 
the option would be pretty useful to the parties? 

Mr. Thrash. Mr. Chertoff, you are asking me to speculate or 
comment on something I don’t know anything about. 

Mr. Chertoff. I am asking you to draw on your experience as 
a lawyer. Would you agree with me, from your experience doing 
transactions, that when someone draws up a document like an op- 
tion, and it becomes the subject of a dispute that goes to court 
later, that the lawyer who drafted the option is pretty likely to be 
someone who is at least going to be getting some requests for dis- 
covery, if not actually going to be a witness, because they are going 
to have a lot of relevant information? 

Mr. Thrash. I guess that’s possible. I am not sure I am following 
you, but I guess that’s possible. 

Mr. Chertoff. To help you follow me, what I am really trying 
to figure out is, why it is that, as far as I can determine in this 
case, which was subsequently hard fought first — I shouldn’t say 
hard fought — was originally fought between the bank and Ward, 
and then later the RTC jumped into it because they had a disagree- 
ment, why it is that there doesn’t seem to be any indication that 


975 


Mrs. Clinton was giving evidence or giving information which, I 
think, might have actually shed interesting light upon how this op- 
tion was formed and how it related to that commission which Mr. 
Ward received as part of that October transaction which we have 
been talking about? 

Mr. Thrash. I don’t know what her involvement in that was. I 
just don’t know. 

Mr. CHERTOFF. Thank you. 

The Chairman. Senator Sarbanes. 

Senator Murkowski. 

Senator MURKOWSKI. Thank you, Mr. Chairman. 

I just have a brief question for Mr. Dover. As a consequence, Mr. 
Dover, of the appearance of Mr. Fitzhugh today, I am wondering 
in the course of your activities associated with the Industrial De- 
velopment Company as counsel, that you had occasion to review, do 
business, or have transactions on behalf of IDC with Mr. Davis 
Fitzhugh? 

Mr. Dover. No, sir, none come to mind. 

Senator Murkowski. So, in activities associated with Madison in 
acquiring IDC, who did you deal with at Madison? 

Mr. Dover. I didn’t deal with anybody at Madison. I dealt a little 
bit with Mr. Thrash, but 

Senator Murkowski. Who was Mr. Thrash? 

Mr. Dover. Mr. Thrash is at the table next to me. 

Senator Murkowski. You dealt with the lawyer for Madison? 

Mr. Dover. Yes, sir. The real negotiations, though, Senator were 
carried out between Mr. Lyle, who was the chairman of the board 
of my client, Industrial Development Company, and Seth Ward, in 
whatever hat he was wearing. 

Senator Murkowski. All right. Now do you have any knowledge 
of what Mr. Fitzhugh did for Madison? 

Mr. Dover. None whatsoever. 

Senator Murkowski. He indicated he was a vice president, at 
least he kind of thought he was, and did real estate activities and 
preparations of some sort. He was a lawyer, but you didn’t deal 
with him? 

Mr. Dover. No, sir, I didn’t cross his path, to my recollection, I 
did not. 

Senator Murkowski. Who owned IDC? 

Mr. Dover. Well, it was fairly broadly held. 

Senator Murkowski. Were any of the principals of Rose that had 
any interest in IDC? 

Mr. Dover. Senator, I don’t have a shareholder’s list with me. I 
think maybe Mr. Gaston Williamson may have been a shareholder. 

Senator Murkowski. And he was associated with Rose? 

Mr. Dover. Yes, sir, he used to be. 

Senator Murkowski. Was that in that timeframe of 1984 to 

Mr. Dover. I honestly don’t know when Gaston retired from the 
Rose Firm. 

Senator MURKOWSKI. I don’t know whether you would have had 
occasion to hear, but did you know of Mr. Fitzhugh’s rather ex- 
traordinary financial transaction where he earned a $50,000 com- 
mission on a nonrecourse loan, which was identified in an exhibit 
as 6.6 acres covering the warehouse for a sales price of $500,000? 
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Mr. Dover. No, sir, I didn’t have any knowledge of that. 

Senator Murkowski. You didn’t have any knowledge of that? 

Mr. Dover. No, sir. 

Senator Murkowski . Mr. Thrash, I wonder if you could tell us 
a little about your dealings then with Mr. Fitzhugh. 

Mr. THRASH. I am not sure I have ever had any dealings with 
Mr. Fitzhugh. 

Senator Murkowski. I understood Mr. Dover to indicate in his 
remarks that you represented 

Mr. Dover. No, Senator, maybe I misspoke or perhaps you mis- 
understood. Mr. Thrash represented Madison in this IDC trans- 
action, and I spoke to him in that context. 

Senator Murkowski. Because I had asked you if Mr. Fitzhugh, 
if you had any dealings and you said no, and I think you made a 
reference to Mr. Thrash as having had the dealings with Fitzhugh? 

Mr. Dover. No, I meant to say, if I did not say, I meant to say, 
I did not have any dealings with Mr. Fitzhugh. I did have dealings 
with Mr. Thrash. 

Senator Murkowski. Did it involve any of the transfer of land 
from IDC — what is it, IDC to Madison? 

Mr. Dover. That’s all it involved. 

Senator MURKOWSKI. You have responded, Mr. Thrash, saying 
you had no dealings with Mr. Fitzhugh? 

Mr. Thrash. That’s correct. 

Senator Murkowski. Mr. Donovan, did you have an occasion on 
behalf 

Mr. Donovan. No, sir. 

Senator Murkowski. Who did in the law firm? 

Mr. THRASH. I am not sure that anyone did, Senator. 

Senator Murkowski. Well, you represented Madison 

Mr. Thrash. On some isolated transactions that did not 

Senator MURKOWSKI. There was the preparation of a 22-acre par- 
cel that was done by one of your partners or associates. That’s been 
in evidence before the Committee for some time, plus certain bill- 
ing records. 

Mr. Thrash. Senator, I don’t know what you are talking about. 

Senator Murkowski. That was an exhibit. Maybe we can put the 
exhibit up. 

Mr. Thrash. Senator, I just don’t understand what you are talk- 
ing about. 

Senator Murkowski. I’m not going to pursue that, but it was an 
issue that was brought up before, and I think we’ve fairly well ex- 
ercised the questionable status of it, but it seems to me that, you 
know, as we look at the law firm, I assume you would agree that 
any lawyer of Rose would know that it was fraudulent to utilize a 
straw man in an attempt to circumventing Federal law? 

Mr. Thrash. I would think so, yes, sir. 

Senator Murkowski. I assume that you’re aware that this Com- 
mittee heard testimony yesterday from the Home Loan Bank Board 
that described the corruption of the land transactions of Madison 
as being, I think they used the word “obvious.” 

Mr. Thrash. Senator, I did not see those. I have not kept up 
with that. 
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Senator MURKOWSKI. And are you aware that the testimony was 
heard from the Home Loan Bank Board examiners that said that 
Seth Ward was clearly a straw man? 

Mr. Thrash. No, sir. 

Senator MURKOWSKI. Are you aware that one of your associates 
in the law firm billed eight phone calls to that same straw man? 

Mr. Thrash. I am aware of the billing records that have been 
produced, yes, sir. 

Senator MURKOWSKI . I have no further questions. 

The Chairman. Mr. Giuffra. 

Mr. GlUFFRA. Mr. Thrash, do you have any recollection as to who 
was the person who first asked you to work on the IDC trans- 
action? 

Mr. THRASH. Again, I do not recall. 

Mr. GlUFFRA. Now, you had just made partner in August 1985, 
so normally you would keep the billing partner apprised as to the 
matter; right? 

Mr. THRASH. I don’t think so, on that particular transaction. I 
think I was the responsible 

Mr. GlUFFRA. Were you the billing partner? 

Mr. Thrash. No, sir. 

Mr. Giuffra. Do you know who the billing partner was? 

Mr. Thrash. I don’t think I knew at that time. 

Mr. Giuffra. Did you later learn it was Mrs. Clinton? 

Mr. Thrash. I have learned in preparing for these hearings that 
Mrs. Clinton was the billing partner on that file. 

Mr. Giuffra. But you do not know who asked you to first work 
on this transaction? 

Mr. Thrash. That’s correct. 

Mr. GlUFFRA. Could we put up on the Elmo the New Client Mas- 
ter Form? You have a copy of this before you? 

Mr. Thrash. I can see it on the screen. 

Mr. GlUFFRA. Have you seen this document before, sir? 

Mr. Thrash. Yes, sir. It was shown to me back in December. 

Mr. Giuffra. And this is a form that the Rose Law Firm used 
during this period when you opened up a new matter; right? 

Mr. Thrash. Yes, sir, I believe that’s correct. 

Mr. Giuffra. In this particular case the new matter is matter 5, 
IDC; right? 

Mr. Thrash. That’s correct. 

Mr. Giuffra. The client is Madison Guaranty; right? 

Mr. Thrash. Yes, sir. 

Mr. Giuffra. The billing attorney is No. 42? 

Mr. Thrash. Yes, sir. 

Mr. GlUFFRA. Am I correct that at the Rose Law Firm different 
attorneys received different numbers? 

Mr. Thrash. Yes, sir. 

Mr. Giuffra. Who was billing attorney No. 42 in August 1985? 

Mr. Thrash. At the time I first saw this, I did not know who No. 
42 was. I have since learned that that was Mr. Hubbell. 

Mr. Giuffra. So Webb Hubbell was the person who opened up 
the IDC matter at the Rose Law Firm; right? 

Mr. Thrash. He was probably the one that prepared the New 
Client Master Form and put it into the system, yes, sir. 
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Mr. Giuffra. You started working on this transaction about 4 
days — you started working on August 6; right? 

Mr. Thrash. Yes. 

Mr. Giuffra. Mr. Hubbell prepares this document on August 2. 

Mr. Thrash. Again, I don’t know that Mr. Hubbell prepared this 
document. 

Mr. Giuffra. But it has his number right there. It says billing 
attorney No. 42. That’s Mr. Hubbell; correct? 

Mr. Thrash. That’s correct. 

Mr. Giuffra. So 4 days before you start work, Mr. Hubbell is 
setting this thing up and getting the wheels in motion at the firm, 
right, so you can work on this matter? 

Mr. Thrash. This was an internal document where it showed 
that we were creating an account to place our billings into, and 
whoever prepared it put the billing attorney as No. 42, which is 
Webb Hubbell. The actual billing attorney was Mrs. Clinton. She 
was the one that actually sent the bills out. I don’t know if that 
was a mistake done by the billing department but No. 42 was 
Webb Hubbell but the actual billing was done by Mrs. Clinton. 

Mr. Giuffra. Do you have any knowledge of any work that Mr. 
Hubbell did with regard to the IDC matter? 

Mr. Thrash. No, sir. 

Mr. Giuffra. Mr. Donovan, do you? 

Mr. Donovan. No, sir. 

Mr. Giuffra. But you know that he, in fact, did some work on 
the IDC matter? 

Mr. Donovan. I do not know that. 

Mr. Giuffra. The billing records reflect that he did do some 
work related to the IDC matter; right? 

Mr. Donovan. If they’re in there 

Mr. Giuffra. Telephone calls with Mrs. Clinton? 

Mr. Donovan. As I said before, the billing records are the best 
evidence of who did what on the IDC matter. 

Mr. Giuffra. And they reflect that Mr. Hubbell did do some 
work on the IDC matter? 

Mr. Thrash. On the transaction that I worked on, Mr. Hubbell 
was not involved. 

Mr. Giuffra. Insofar as you know, the narrow part you dealt 
with? 

Mr. Thrash. That’s correct, he was not involved in that. 

Mr. Giuffra. But he may have been involved in other things, 
and in fact the Pillsbury firm, there’s a September 24th agreement 
which we can put up, and this is an arrangement between — can we 
have that up, the September 24 agreement? This is a document 
that was prepared indicating the agreement between Mr. Ward and 
Mr. McDougal with regard to the IDC property, and the Pillsbury 
Report at page 67 states, “That a reasonable inference from the 
evidence is that Mr. Ward prepared this agreement in consultation 
with Mr. Hubbell.” Are you aware of that statement in the Pills- 
bury Report? 

Mr. Thrash. Yes, sir, I have read that. 

Mr. Giuffra. Just one last thing. Mr. Thrash, did you know in 
1985 and 1986 when you were representing Madison Guaranty, 
that Mrs. Clinton was a business partner of Jim McDougal? 
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Mr. Thrash. No, sir, I don't think I did. 

Mr. Giuffra. When did you learn of the Whitewater investment? 

Mr. Thrash. I would have learned about it during the 1990’s 
when it was picked up by the media. 

Mr. Giuffra. So in 1992 during the Presidential Campaign? 

Mr. Thrash. That's probably correct. 

Mr. Giuffra. Mr. Donovan, when you started doing work on the 
Madison Guaranty matters in 1985 and 1986, did you know that 
Mrs. Clinton was a business partner with Jim McDougal? 

Mr. Donovan. No. 

Mr. Giuffra. When did you learn that Mrs. Clinton was a busi- 
ness partner with Jim McDougal and the Whitewater investment? 

Mr. Donovan. It would have been during the campaign. 

Mr. Giuffra. Now, Jim McDougal was the owner of Madison 
Guaranty; correct? 

Mr. Donovan. I think he — yes. 

Mr. Giuffra. Mr. Thrash, you were aware that Mr. McDougal 
owned Madison Guaranty; right? 

Mr. Thrash. Yes, sir. 

Mr. Giuffra. Should Mrs. Clinton have disclosed to her partners 
at the Rose Law Firm that she was a business partner of a firm 
client, i.e., Mr. McDougal? 

Mr. Thrash. I don't believe that was a policy requirement that 
she do so. 

Mr. Giuffra. You don’t think she had any obligation to disclose 
to her partners that she was in business with a firm client? 

Mr. Thrash. No, sir. 

Mr. Giuffra. No obligation whatsoever? 

Mr. Thrash. No, sir, I don't think so. 

Mr. Giuffra. Mr. Donovan, you don't believe Mrs. Clinton had 
any obligation to disclose the fact that she was a business partner 
with a firm client to her partners at the Rose Law Firm? 

Mr. Donovan. Pursuant to? Do you have a rule, a model rule of 
professional conduct that you're referring to? I know of no rule of 
professional conduct which would have required her to do that. 

Mr. Giuffra. So there was no Rose policy with regard to the 
intermingling of business relationships between lawyers at the firm 
and clients? 

Mr. Donovan. I am unaware of any Rose policy to that effect at 
that time. 

Mr. Thrash. Could I respond to that? We did have a policy that 
dealt with being a director or an officer of a corporate client, but 
not in entering into business dealings with an owner of a particular 
corporate client. 

Mr. Chertoff. Let me try this on you, Mr. Donovan. How does 
it strike you to have — your client when it was Madison Guaranty 
Savings & Loan was the savings and loan; right? 

Mr. Donovan. Correct. 

Mr. Chertoff. It wasn't Mr. McDougal personally? 

Mr. Donovan. Correct. 

Mr. Chertoff. In fact, it would have been your obligation and 
a lot of law firms to learn this lesson very painfully in the late 
1980's and early 1990's, it would have been your obligation or the 
obligation of any partner in the firm if they became aware of any- 
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thing irregular, to bring it to the attention of the board of directors 
or perhaps others within the savings and loan government struc- 
ture; right? 

Mr. Donovan. I’m aware of that rule of law. 

Mr. Chertoff. Now, you don’t see a problem where one of the 
partners in the firm has a separate business relationship with a 
guy who owns most of the stock of the company where you have 
not only a personal relationship but one in which you’ve a separate 
partnership? 

Mr. Donovan. That was not my testimony. My testimony was 
that I am unaware of any model rule of professional responsibility 
which would require a lawyer to disclose a business relationship 
with a client. 

Mr. Chertoff. Do you know what a fiduciary is? 

Mr. Donovan. Yes. 

Mr. Chertoff. A fiduciary is someone, it is a partnership or an 
officer in a corporation, someone who owes the utmost obligation of 
loyalty. That’s a fiduciary. 

Mr. Donovan. Something above a reasonable care, yes. 

Mr. Chertoff. Your law firm were fiduciaries of the savings and 
loan; right? 

Mr. Donovan. I understand that rule of law, Mr. Chertoff. 

Mr. Chertoff. There’s also a rule of law that Mrs. Clinton as 
a partner with Mr. McDougal in a private venture, they were fidu- 
ciaries with each other, right, because they were partners? That’s 
an old and very well known 

Mr. Donovan. I suppose so. 

Mr. Chertoff. That’s a well known rule of law; right? 

Mr. Donovan. Sure. 

Mr. Chertoff. If you had a situation where Mr. McDougal had 
a problem or had done something wrong in connection with a sav- 
ings and loan, which shocking as it may seem evidently turns out 
to have been the case, there could very well be a conflict between 
Mrs. Clinton’s obligation as a fiduciary to the savings and loan and 
her obligation as a fiduciary to her partner, as well as her financial 
relationship with her partner, particularly if somehow that part- 
nership were tied up with a savings and loan, say, by getting 
money from the savings and loan or supposing, for example, money 
was coming from the savings and loan or accounts at the savings 
and loan was paying off debts that had been accrued in the private 
partnership. I mean, you can see all kinds of conflicts and con- 
tradictions between fiduciary duties that could arise in that situa- 
tion; right? 

Mr. Donovan. Mr. Chertoff, you could speculate, which is all 
that is. It is bald speculation. My point was you can point to no 
model rule of professional conduct which required Mrs. Clinton to 
disclose her business relationship with a client, with a principal of 
a client. It doesn’t exist. 

Mr. Chertoff. Now were you aware that there was a time that 
a memo went around in 1988 asking specifically in connection with 
proposed representation of the Federal Savings & Loan Insurance 
Corporation 

Mr. Donovan. Yes, sir. 
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Mr. CHERTOFF. — to have the disclosure of all relationships with 
principals at Madison? 

Mr. Donovan. I’m aware of that. 

Mr. CHERTOFF. Do you know whether Mrs. Clinton disclosed her 
relationship at that time? 

Mr. DONOVAN. She may very well have. I don’t know whether she 
did or not. 

Mr. CHERTOFF. Would it surprise you to hear that, I believe, Mr. 
Clark who was here wasn’t aware of any such disclosure? 

Mr. Donovan. As I recall what Mr. Clark said was that we don’t 
have any written response to that memorandum. It could 

Mr. CHERTOFF. Will you agree with me at least that when that 
memo came around, she should have disclosed it? 

Mr. Donovan. Sure. 

Mr. CHERTOFF. Thank you. 

Mr. Donovan. There’s no evidence that she did not. 

Mr. CHERTOFF. Is there a written record of her having done so? 

Mr. Donovan. No written record. 

Mr. CHERTOFF. And you didn’t know in 1988? 

Mr. Donovan. I did not know. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Thank you, Mr. Chairman. 

Mr. Thrash and Mr. Dover, in fairness to you, I simply want to 
quote a paragraph from the report on the representation of Madi- 
son Guaranty Savings & Loan by the Rose Law Firm, which was 
prepared for the Resolution Trust Corporation by Pillsbury Madi- 
son & Sutro, San Francisco law firm. And it says: 

The documents that Darrell Dover and the Rose Law Firm have produced do not 
deal at all directly with the arrangements between Ward and Madison Financial. 
The deeds mention both buyers, the purchase agreement mentions S&L’s, but some- 
one who saw only these documents would not have noticed of the arrangements be- 
tween Ward and Madison Financial, much less responsibility for their creation. 

Now that was the situation as both of you understood it; is that 
correct, when you went into this closing? 

Mr. Thrash. Yes, sir. 

Mr. Dover. That’s correct, Senator. 

Senator Sarbanes. Thank you. 

Mr. Dover. Thank you for that. 

The Chairman. Mr. Thrash, there was an option as it related to 
the manner in which these properties could be transferred, is that 
not true, the option as it related between Madison and Mr. Ward? 

Mr. Thrash. There was an option that we discussed earlier 
today, yes, sir. 

The Chairman. Right. Who prepared that option? 

Mr. Thrash. I did not prepare it. I don’t know. The billing rec- 
ords seem to indicate Mrs. Clinton may have prepared it. 

The Chairman. So Mrs. Clinton obviously had knowledge of this 
relationship, this ability to exercise this transfer, and that’s prior 
to the closing, isn’t it? 

Mr. Thrash. That was subsequent to the closing by approxi- 
mately 6 or 8 months or a year, I believe. 

The Chairman. Now let me ask you this. You go to the closing 
you didn’t even know Seth Ward was going to be there? 
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Mr. Thrash. Again, Senator, I told you, I don’t recall the closing 
but I would have assumed he would have been there, yes, sir. 

The Chairman. Why would you assume that? 

Mr. Thrash. He was the representative of Madison. 

The Chairman. Weren’t there two deeds at that point in time? 

Mr. Thrash. Yes, sir. 

The Chairman. All right. Did one of those deeds split off the 
property and gave him a piece of that property? 

Mr. Thrash. That is correct. He was a purchaser of part of the 
property. 

The Chairman. You didn’t ask your client, Mr. McDougal or 
Madison, what this involved? You just saw two deeds and you 
didn’t know anything else? 

Mr. Thrash. I knew that Madison was acquiring the property 
and that they had cut a business deal to allow Mr. Ward to acquire 
part of the property, and that’s what we were doing there today. 

The Chairman. You knew that Mr. Ward at that time was an 
employee of the bank? 

Mr. Thrash. That is correct. Or he was an employee of Madison 
Financial Corporation. 

The Chairman. Yes, a subsidiary of the bank. 

Mr. Thrash. Yes, sir. 

The Chairman. You had no knowledge whatsoever as it related 
to how this transaction took place? You didn’t know, for example, 
that he was getting paid a commission to bring this about and that 
he was going to have this loan agreement that made it possible for 
him to buy this? 

Mr. Thrash. No, sir, I did not. 

The Chairman. You see, again, you have a situation where you 
are not talking about just a stranger showing up there. You are 
talking about Mr. Hubbell, who was the senior partner, his father- 
in-law. He shows up there. 

You have an option agreement which comes into play which is 
prepared by a member of your Firm. You have a whole system here 
which leaves unaccounted for some 14^2 hours, almost half the bill- 
ing time totally unaccounted for. 

You have Seth Ward saying, Mrs. Clinton did not talk to me 
about the very matters that some would suggest that possibly she 
did, Mr. Donovan said he speculated. 

You have totally unaccounted for this time, and yet you do have 
this transaction and it does appear that Mr. Hubbell was involved, 
and certainly his father-in-law. I say it appears as a result of this 
client form, which is the New Matter Master Form. We’re not talk- 
ing about an isolated incident or a coincidence, are we, that it 
would be Mr. Hubbell’s name who appears on this, and again Seth 
Ward is Mr. Hubbell’s father-in-law. 

Mr. Thrash. Senator, it could be an error because the actual bill- 
ing was done by Mrs. Clinton. 

The Chairman. Oh, I understand that, I understand that. 

Mr. Thrash. So I don’t know. 

The Chairman. I have to tell you that — and by the way, nobody 
has ever heard of Castle Grande, no one ever heard of Castle 
Grande. I mean, even when we find billing records that have CG, 
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at one point they were going to suggest it was a possible partner’s 
name, that’s the kind of thing that raises very real questions. 

Mr. Thrash. Can I comment on that? 

The Chairman. Sure. 

Mr. Thrash. The CG that you were referring to was what was 
clarified earlier today, which was the accounting record of Madison 
Guaranty, not a billing record of the Rose Law Firm. 

The Chairman. Well, again, and I would just point out that the 
Sutro people did not have these billing records when they came to 
their conclusion, and I have to suggest to you that as it relates to 
Mr. Ward and his participation, the facts are pretty clear, it was 
an absolute total sham transaction, absolutely. He was a straw 
man, it was part and parcel of the total corrupt manner in which 
Madison was operated, and there is no doubt about that. There is 
no doubt that was a pyramid scheme in which the taxpayers even- 
tually wound up paying off all of those obligations. That’s what the 
record shows, quite clearly. It’s not one fictitious employee who was 
used, it’s not one time but it’s a pattern, repeatedly, over and over 
and over; and that’s the record. That’s why we have some difficulty. 

Mr. Chertoff, do you have any follow-up questions? 

Mr. Giuffra. We just have one more. 

The Chairman. Go ahead. 

Mr. Giuffra. Mr. Donovan, during the 1992 Presidential Cam- 
paign, were you contacted by Mr. Foster or Mr. Hubbell about the 
files that you had with regard to Madison Guaranty? 

Mr. Donovan. No. 

Mr. Giuffra. Mr. Thrash, were you contacted by Mr. Hubbell or 
Mr. Foster with regard to the files you maintained with regard to 
Madison Guaranty? 

Mr. Thrash. No, sir, I was not. 

Mr. Giuffra. Were you contacted by anyone at the Rose Law 
Firm during the 1992 Presidential Campaign about your Madison 
Guaranty files? 

Mr. Thrash. No, sir. 

Mr. Giuffra. Mr. Donovan, by anyone? 

Mr. Donovan. No, sir. 

The Chairman. We have no further questions. 

Senator Sarbanes. I have some, Mr. Chairman, in light of the 
questioning which you just put to the witnesses. 

Mr. Thrash, what was 

The Chairman. You can’t help but being personal, can you? 

Senator SARBANES. I think it’s important — no, I’m going to get 
into this Castle Grande and this billing. 

The Chairman. You have the ability of getting into any matter 
you want but it’s not necessary to refer to another Senator. Go to 
the specific facts and ask them, but you have a habit of doing that, 
and I tell you, I don’t think that’s good. 

Senator Sarbanes. Well, I think it becomes very relevant when 
you get the kind of misinformation that’s been laid out in this ques- 
tioning. Now 

The Chairman. I can only suggest to you that’s why some of your 
colleagues respond to you in the manner in which they do, because 
you personalize, whether they have given a certain characterization 
that you don’t agree with, you have every right to point it out and 
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point out inconsistencies, but I don't think it behooves us to spell 
out someone else's name. 

Senator Sarbanes. If you think it's being unfairly personalized 
after I lay it out, I will be happy to discuss it with you. 

Mr. Thrash, Chairman D’Amato put to you the question of the 
option. We had been discussing this quote from the Pillsbury Re- 
port with respect to the closing. What was the date of the closing? 

Mr. Thrash. October 4, 1985. 

Senator Sarbanes. October 4, 1985. Now, my records show that 
the option agreement was May 1, 1986. 

Mr. THRASH. That is my recollection of the document, too, Sen- 
ator Sarbanes. 

Senator Sarbanes. That would have been 7 months later? 

Mr. Thrash. Yes, sir. 

Senator Sarbanes. So knowledge about the option agreement 
was not possible at the time you went to the closing? 

Mr. Thrash. No, sir. 

Senator Sarbanes. Let me turn to this billing record which the 
Chairman brought up again, because we had a big to-do about it 
here the day that Mr. Clark was here and about these initials CG 
and the assertion that that represented Castle Grande. I have to 
say to you, at the time, I mean, I can understand someone making 
that assertion so I want to say that in all fairness to the Chairman. 
We had this billing record here in front of us, these initials CG 
were there, Mr. Clark was then testifying, as I recall, and the 
Chairman sort of went at him pretty hard that this really rep- 
resented Castle Grande, some possibility had been raised that it 
might represent the initials of another lawyer in the firm. 

Mr. Clark was asked, is there a lawyer there that has the initials 
CG, the answer was yes but then he was asked well, did he do any 
work on this, and the answer was he didn't think so. 

In any event, I'm prompted to this because of bringing it back, 
which just occurred, we received a letter from Mr. Clark today, and 
I just want to quote from that letter. This is to Chairman D’Amato 
and myself: 

During my testimony on January 18, 1996, I was asked about a voucher, a copy 
of which is attached. 

And that's this document here [indicating]. 

I was asked, “Now this is a Rose Law Firm voucher, am I right?” And I answered, 
“That’s correct.” Now that I have had the time to review this document, I believe 
that answer was incorrect. I had not seen this document prior to it being shown to 
me during my testimony. Though I did not recall it as a document produced by Rose 
Law Firm to the Committee or to any of the other investigators, I incorrectly identi- 
fied the voucher as a Rose Law Firm document because the words “Rose Law Firm” 
appear at the bottom of the document and because the question suggested this is 
a Rose Law Firm voucher. 

After reviewing the document further, it appears that the voucher actually was 
photocopied while laying on top of a Rose Law Firm invoice, thus creating a single 
paper with the voucher on the top half and an incomplete copy of the Rose Law 
Firm invoice on the bottom half of the page. 

I have consulted with our accounting department and I am told that we did not 
use documents like this in 1985, 1986 as we do not today. 

Further, the face of the document says Rose Law Firm, 1986 billing, which is the 
type of entry one would expect by the client and not by the firm. Our counsel’s con- 
versations with the Committee staff indicate that this document was produced to 
the Committee by the RTC. I believe this document is not from the Rose Law Firm 
but instead probably an internal document from Madison Guaranty or Madison Fi- 
nancial. 


985 


Now, Mr. Chairman, I simply make this observation. As I indi- 
cated at the outset of this, I can understand the approach, the line 
you took with Mr. Clark with respect to this CG on this document. 

I do not understand how given this letter which came to us, you 
could repeat that assertion here today unless you have some infor- 
mation that I don’t have, which in effect calls into question the ex- 
planation offered in this letter. 

In all fairness, I don’t think it’s fair to people to reassert this CG 
approach, which as I said I understood how it was done the other 
day, I mean, I looked at this thing and wondered about it, and you 
threw out a theory or advanced a theory about it. But now we have 
this letter, which seems to me a plausible explanation on its face, 
and in any event, I don’t understand reasserting the theory ad- 
vanced the other day when we have this letter before us here this 
afternoon. 

The Chairman. Senator, have you completed your observation? 

Senator Sarbanes. Yes. 

The Chairman. Senator, let me say that I would think you might 
know that if I had seen that, I certainly would have made some 
reference to it. That letter was just produced today, apparently 
handed to staff. We have been working basically round the clock. 

You made some reference to this letter earlier, but the fact of the 
matter is I have not read it, I have not seen it, and I think that 
for you to characterize my remarks in that manner are just not 
necessary. So had you said, Senator, I have this letter, it just came 
today, this offers an explanation. That’s something we understand 
because that happens all the time here, with one side or the other. 
And so to try to characterize my reference to something that I re- 
call, and that was the Castle Grande, the CG which was taken to 
be Castle Grande. I think is not inappropriate for me to do. 

So I am sorry that you failed to realize that I had not seen this 
letter. I had not been apprised of the content of the letter. You did 
make reference earlier that a letter came, and if you had observed 
and read into the record what it contained, I believe I said put the 
letter into the record, but we did not go through the contents of the 
letter. I don’t think 

Senator Sarbanes. Mr. Chairman, Mr. Thrash was asked about 
it earlier. 

The Chairman. Look, look. I listened to you, I don’t interrupt you 
but you can’t help yourself, it’s bigger than you. Everyone has a 
right to make his observation. I listened to you make what I con- 
sidered to be outlandish, inappropriate comments, and I withhold. 
It seems to me that you should attempt to control yourself a little. 

Now, I want to make a point here, because there’s been so much 
made about the Sutro report. The Sutro report was made without 
the benefit of having available these billing records. It was com- 
pleted and, I think, submitted December 31st. These records, we 
understand, appeared for the first time or publicly acknowledged 
that they were found on January 4th by Mrs. Huber, and we all 
know how she said she found them back in the personal residence 
back in August, brought them downstairs in a box in her office, and 
then on January 4th came upon them, called the Clintons’ attor- 
ney, called her own attorney, and I believe they were made avail- 
able, copies were made available on the 5th. So they did not have 
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the records, which do raise some very interesting and very impor- 
tant points as it relates to the billings, et cetera. The fact is that 
matter will have to be reviewed. 

Notwithstanding that, I want to thank the witnesses today. I 
would also note that we have been in session, with the exception 
of a 45-minute break that we took, from 10 a.m. until 6:30 p.m. I 
make that observation because this Committee is working hard, 
and I don’t know if the Minority side would like to put another wit- 
ness on or another panel following this one. I mean 

Senator Sarbanes. The answer to that is we would, Mr. Chair- 
man, as I indicated to you. 

The Chairman. Well, I think that that’s really going well beyond 
what is reasonable, to start at 10 a.m. and to finish up at 6:30 p.m. 
on a day when we have no votes, which makes that possible or at 
least more — we could get more work in and have a break of 45 
minutes, doesn’t seem to me that this is a process which is at- 
tempting to slow matters down. We are attempting to get the facts. 
I want to thank the witnesses for coming in, I want to thank them 
for their patience, and I want to thank them for attempting to an- 
swer the questions to the best of their ability. 

We stand in recess until tomorrow at 10 a.m. 

[Whereupon, at 6:34 p.m., the hearing was adjourned.] 

[Appendix supplied for the record follows:] 
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MEMO 


December 12, 1 98 S 


/ 


TO: .■ Da v i s Fi c zhugh 

FUOll; Jim Me Doug* 1 

should have hud SeLh deed the huiLdliig C< 
Financial Corpora cion and MFC deed ic Co you. 


[he way ic was handled? 


/ JH/SS, 


/ 


TO;/ 


KftUM 

/ 


Jim hUdJougal 
Davis lil. z hugh 
although nothing has heen recoidet 



( Yes, although nothing has been recoi ded yet, so anything 
can he changed. No value was sec from Seth to MFC, Vnd 
wt need «t K e i c a j e Deed from the savings and loan \co 
>j « i h . 

l)h/ss 


\ \ 


\ \ 


I 

\ 

\ 

V 



\ 


\ 

\ 


\ 


/ 


993 


Set h Ward 
48 River Ridge 

Little Rock, Arkansas 72207 
September 24 , 1985 


Mr. James B. McOougal, President 
Madison Financial Corporation 
16th and Main Streets . 

Little Rock, Arkansas 72201 

Dear Mr. McDougal : 

This is to set forth our agreement concerning the property 
commonly referred to as all the land owned by the Industrial 
Development Company of Little Rock and certain improvements 
thereon. 

On or about the 13th day of September, 1985, Madison Guaranty 
Savings and' Loan Association agreed to acquire all of the Industrial 
Development Company of Little Rock's property except the grounds 
and building commonly referred to as the Timex Building. In the 
agreement Madison has the right to assign its rights to any 
entity or individual. As part of our agreement, I have agreed to 
take title to all of the assets of the aforementioned property 
that is located i m mediately north of 145th Street, the water and 
sewer improvements, and the sewer treatment ponds, including the 
one located south of 145th Street. Madison Guaranty Savings and 
Loan Association will agree to lend me the purchase price for 
this property secured by a mortgage of those parcels and the 
sewer and water works. Madison Guaranty will pay 535,000.00 to 
me to have an option for at least 270 days from the date of 
acquisition to purchase the property from me at any time, in 
whole or in part, for at least the pro rata amount of the note 
plus ail accrued interest; except one parcel described as follows: 

Approximately 22 1/2 acres located and referred to 
as the Northeast Quadrant of the Interchange of 
Highway 65 and 145th Street. More specifically 
described in the attached legal description which is 
a part of this agreement. 

i 

It is the intention of both Madison and myself to attempt to 
develop all the property acquired from I.D.C. and sell it as 
quickly as possible. If the property or any portion thereof is 
sold during the 270 day period, the sale price will be mutually 
approved by me and Madison Financial Corporation. The proceeds 
of the sale will be applied toward the promissory note, less a 
104 sales commission to be paid to me. At Madison's discretion. 


: PLAINTIFF S 
| EXHIBIT £ 


SW1-005 
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Mr. James G. McDougal 
September 24, 198S 
Page -2- 


any particular piece of property may be deeded back to Madison 
prior to the execution of a sales transaction. 

It Is also agreed, in addition to the salary I am receiving 
f-om Madison Financial Corporation, I will receive 10% sales 
commission on all property sold, regardless who sells it, except 
residential property that will be located south of 145th Street, 
in which case I will receive 4% commission if sold by any other 
person. 

During the term of the option period, all of the net revenues 
of the water works and sewer department shall be forwarded 
directly to Madison Guaranty for application toward the note, 
unless such facilities are sold sooner. Madison Financial 
Corporation will also be responsible for all taxes, special 
assessments, dues, insurance premiums, etc. during the period of 
this option. 

I would appreciate your acknowledging and agreeing to the 
terms of the letter of agreement. 




Acknowledged and accepted: 
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Based upon a quick, informal survey with selected members of 


\ l li 

present clients or decline representation of the following 

\ \ / 

prospective clients due to our representation of the rSLIC:/ 


\ \ 



REDACTED 
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9. Madison Guaranty Savings and Loan . Due to our 
representation of FSLIC, we have withdrawn from representation 
of Madison, which had been a previous client of ours generating 
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ROSE LAW FIRM 


January 30, 1986 

Rose Bill to Madison Guaranty S&L 
Matter: IDC 
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Actual 

Amount 

Billed 




$4651.50 

September ($639) 
and 

October ($550) 
Bills 




$1189.00 

January 
Amount 
to Bill 

$2731.25 
21.85 hours 

$468.75 
6.25 hours 

$262.50 
3.5 hours 

$3462.50 

Difference 

$1818.75 
14.55 hours 

i 

o 

1 

i 

o 

1 

$1818.75 

Standard 

Value 

$912.50 
7.3 hours 

$468.75 
6.25 hours 

$262.50 
3.5 hours 

$1643.75 


Hillary 

Clinton 

Richard 

Donovan 

Davis 

Thomas 

TOTAL 
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HILLARY CLINTON’S IDC BILLINGS 


DATE 

TIME BILLED 

AMOUNT 

ACCOUNT BILLED 

11/14/85 

.5 hours 

$ 62.50 

GENERAL 

13720/85 

1.0 hours 

$ 125.00 

GENERAL 

11/26/85 

1.0 hours 

$ 125.00 

STOCK OFFERING 

12/4/85 

.5 hours 

$ 62.50 

IDC 

12/6/85 

.3 hours 

$ 37.50 

IDC 

12/10/85 

.5 hours 

$ 62.50 

IDC 

12/11/85 

.5 hours 

$ 62.50 

IDC 

12/19/85 

.5 hours 

$ 62.50 

IDC 

12/20/85 

1.0 hours 

$ 125.00 

IDC 

12/23/85 

1.0 hours 

$ 125.00 

IDC 

12/24/85 

1.0 hours 

$ 125.00 

IDC 

12/26/85 

.5 hours 

$ 62.50 

LTD PARTNERSHIP 

1/7/86 

1.0 hours 

$ 125.00 

IDC 

1/14/86 

1.0 hours 

$ 125.00 

IDC 

2/17/86 

.5 hours 

$ 62.50 

IDC 

2/28/85 

.8 hours 

$ 100.00 

IDC 

3/3/86 

.5 hours 

$ 62.50 

IDC 

3/10/86 

.3 hours 

$ 37.50 

IDC 

4/7/86 

.2 hours 

$ 70.00 

IDC 

5/1/86 

2.0 hours 

$ 280.00 

GENERAL 

6/10/86 

.4 hours 

$ 56.00 

GENERAL 

SUBTOTAL 

15.0 HOURS 

$ 1,956.00 


UNKNOWN 

14.5 HOURS 

$ 1,818.75 

Reflected in 1/86 
Billing 

TOTAL 

29.5 HOURS 

$ 3,774.75 



ROSE LAW FIRM IDC BILLINGS 
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MEMORANDUM 


70: Hillary Rodham Clinton 

FROM: Richard 7. Donovan 

DATE: January 3. 1985 

RE: Madison Guaranty Savings & Loan-- “We t “ / * D cy " Issue 


I . ISSUE PRESENTED 

Given the location of the proposed site foe the new bretfgry 
is the area "wet* or "dry?* 


II. CONCLUSION 

The proposed location for the brewery is within the old 
Union Township wnich was voted “dry" in 1953. Even though Union 
Township is no longer in existence and was incorporated into the 
larger Big Rock Township, the geographic area that was the old 
Union Township would probably retain ‘its “dry" status. 
Moreover, the results of the election, as certified by the 
Election Commissioners and compiled in an order by the Pulaski 
County Court Judge, is on record with the County- Clerk and in 
compliance wi<h Arkansas’ local option law. Ark. Stat. Ann. 
§ 48-809. 
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-EMC 


: f c : - a : y , 19:6 

TC : J i.*n Cuy T i c .< £ r 

FROM; J ia Mclougal 

1: icoks Like cur ecvnsni? is dry. Ac *.achec is a legal 
cccnion S e ■: h zee ::cm his a: corr.ey . 
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MEMORANDUM 


TO: Hillary Clinton 

FROM: Rick Donovan 

DATE: February 17, 1986 

RE: Madison Guaranty Savings t Loan/IDC 


I. FACTS 

Madison Guaranty Savings 6 Loan Association {'Madison 

Guaranty") purchased property ("IDC Development") ovn.'d by the 
Industrial Development Company of Little Rock" {"IDC"). 

Industrial Services Company ("ISC"), a wholly owned subsidiary 
of IDC, furnished sewer and water service to a number of patrons 
who obtained their title directly or indirectly through the IDC 
chain of title. These patrons can be considered "residents" of 
the IDC Development. Madison Guaranty purchased TSC’s sewer and 
water service and continues to furnish those services to various 
patrons within the IDC Development. 

Madison 'Guaranty /TDC would like to sell water to a business 

.outside _ the I D C De yel o p m e n t a nd_ a 1 so^ to_anothe r r _e a 1 _ . estate 

development. Maple Creek. 

II. QUESTION PRESENTED 

Is or should Madison Guaranty/IDC become .a public utility 
and what is the effect of that characterization and can Madisor. 




41-382 97 - 33 
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Guaranty/IDC sell water to a business outside the ICC 

Development and to another real estate development. Maple Creek? 

III. * CONCLUSION 

Madison Guaranty/IDC is a public utility and as such is 
governed by various state laws and regulations. However, for 
purposes of the jurisdiction of the Arkansas Public Service 

Commission ("PSC"), Madison Guaranty/IDC would have to either 
submit itself to the jurisdiction of the PSC through a 
declaratory judgment action before the PSC or -await PSC scrutiny 
in the event a patron complains to the PSC regarding rates 
charged or services rendered by Madison Guaranty/IDC. Many 

small water and sewage companies such as Madison Guaranty/IDC 

never become regulated by the PSC as "public utilities" even 

though they fall within the statutory definition. 

Even if Madison Guaranty/IDC does not submit itself to or 

become regulated by the PSC, it is required to obtain licenses 
and permits from the Arkansas Board of Health and the Arkansas 
Pollution Control System. 

Assuming an expansion of water and sewer services to 

customers outside the IDC Development does not impede or impair 
services to present patrons, Madison Guaranty/IDC is free to 
extend its services beyond the IDC Development. 


2 
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A. MADISON GUARANTY / 1 DC APPEARS TO S£ A PUBLIC UTILITY . 

.One question raised is whether or not Madison Guaranty/IDC 
should become a public utility and what the effect of such a 
characterization would be. Under the common law and the 
Arkansas' Legislature's statutory definition of a "public 
utility, " Madison Guaranty/IDC, by its operation of the 
waterworks and sewer 4 plant at the IDC Development, would appear 
to be a "public utility." 

Generally speaking, a public utility has been described as a 
business organization which regularly supplies the public with 
some commodity or service such as electricity, gas, water, 
transportation, or telephone or telegraph service. 73B C.J.S. 
Public Utilities $2. A well recognizeo test of whether an 

entity is a public utility is whether or not that entity holds 
itself out, expressly or. impliedly, as engaged in the business 
of supplying a product or service to the- public, as a class, or 
to any limited portion of it, as distinguished from holding 
itself out as serving or ready to serve only particular 
individuals. Natural Gas Service Co. v. SERV-YU Cooperative , 70 
Ariz. 235, 219 P.2d 324 (1950). 


The Arkansas Legislature has statutorily defined a "public 
utility" for purposes of state regulation of public utilities by 
the PSC. Ark. Stat. Ann. S 73-201 (d)(2) (Repl. 1973) provides: 


- 3 - 
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The term "public utility," '•hen usee in 
this Act, includes persons and ctrpocat ions, 
cr their lessees, trustees, and receivers, 
now or hereafter owning or operating in this 
state, equipment or facilities for: 

(2) Oivecting, developing, . pumping, 
impounding, distributing, or furnishing water 
to, or for, the public for compensation. 

• • • 


(7) Maintaining .a sewage collection 
system and/or a sewage treatment plant, 
intercepting sewers, outfall sewers, force 
mains, pumping stations,, ejector stations, .. 
and other appurtenances necessary or useful 
for the collection and/or treatment, 

purification and disposal of the liquid and 
solid waste, sewage, night soil ' - and 

industrial waste. Provided, nothing in this 
paragraph shall be construed to include 
sewerage facilities and equipment of cities 
and towns in the definiton of public utility. 

It is a fact question whether Madison Cuaranty/IDC meets the 
statutory definition of a "public utility" and falls within the 
common law definition of a "public utility." From the facts 
presented, it would appear Madison Guaranty/IOC meets these 
definitions. It is irrelevant to the question of whether 
Madison Guaranty/IOC is a "public utility" that* it has not 
submitted itself to the regulatory jurisdiction of the state' or 
that the state has not yet assumed control and jurisdiction or 
has failed to or refused to assume . such . control over the 
corporation. Wisconsin Tract Co. v. Green Bay Canal Co. ,. 188 
Wis. 54 , 205 N.w. 5 si (1925). Similarly, the fact that the 
conduct of the enterprise in the past has been considered by the 
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enterprise anc ::.e patrons as a purely private contract is r.ct 
conclusive cn tne issue or whether or not me entity is a 
"public utility." £aale Bus Lines v. Illinois Commerce 
Comm 1 ss ion , 3 111.. 2d 66, 119 N.£.2d 915 (1954). Given the 

determination that Madison Guaranty/IDC is a "public utility" 
for purposes of supplying water and sewer to the various 
residents of the real estate development, the next question is 
what it the effect of being a "public utility." 

5. WHAT IS THE EFFECT OF BEING A PUBLIC UTILITY ? 

The first effect of being a “public utility" is that the 
utility comes within the jurisdiction of the PSC. As mentioned 
above, it would appear Madison Guaranty/IDC meets the statutory 
definition of a "public utility" for purposes of ?SC 
jurisdiction. However, I had a telephone conversation with a 
member of the PSC legal staff to determine, as a matter of 
practice, whether Madison Guaranty/IDC comes within the PSC ' s 
jurisdiction. I was informed that there are many private, 
non-f ranchised companies providing water and sewage facilities 
to residents of unincorporated real estate developments who are 
not regulated by the PSC. I was informed that these providing 
companies rarely come to the attention of .the PSC unless a 
patron lodges a formal complaint to the PSC regarding rates 
charged or services rendered. At that point, the. PSC makes an 
initial factual determination as to whether the providng company 
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is a "public utility" subject to the PSC’s jurisdiction. The 
only other way the providing company becomes a "public utility" 
for purposes of ?SC jurisdiction is to bring a declaratory 
judgment action before the PSC for such a determination. The 
PSC legal staff could not recall such a small providing company 
bringing such an action because of the costs involved and 
because those companies would not readily submit themselves to 
perceived burdensome . regulation. For the purposes of this memo, 
assuming Madison- Guaranty/IDC becomes a "public utility" 

regulated by the PSC, the following requirements must be met. 

The first, requirement entails regulation of rate making. 
Ark . Stat. Ann. S 73-204 requires that the rates of "public 
utilities" be reasonable and: 

(b) Every public utility shall furnish, 
provide and maintain such adequate and 

efficient service instrumentalities, 

equipment and facilities and shall promote 
the safety, -health, comfort, requirements and 
convenience of its patrons, employees and the 
public. 

All rates must be billed in accordance with PSC schedules. 
Ark. Stat. Ann. $ 73-205.1. Violation of ‘.this billing 
requirement can result in a civil' sanction of $1,000.00. 
Moreover, each instance of violation shall constitute a separate 
violation. Provided, . however , that in the case of a continued 
violation, each day 1 s ; *cont inuance shall not be deemed a separate 
violation. Ark. Stat. Ann. $ 73-205.2 (Supp. 1985). All races 
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must oe Dased on the reacmc c: meters and alJ 2:11s ar.c 

statements must snow the numcer of units charged for «!►* an 
accompanying monetary sanction for violation of up to S50.0C. 

Ark. Stat. Ann. $ 73--212 (Repl. L9 57). It is also illegal for a 
public utility to* charge a disconnection fee with an 

accompanying monetary sanction for violation of up to S50.QC. 

Ark. Stat. Ann. $ $ 73-204.1, 73-204.3 (Repl. 1957). 

In addition, if the IDC Development ever became franchised 

as a municipality, the utility would be subject to' purchase by 

the municipality. Ark. Stat. Ann. $ 73-245 provides: 

Any municipality shall have the power, 
subject to provisions of this act, to acquire 
by purchase or otherwise, or construct and 
operate a public utility plant and equipment, 
or any part* thereof, for 'the production, 
transmission, delivery or furnishing of any 
public service. 

If the utility and the municipality cannot reach a decision 
as to what is "just .compensation" for the purchase of the 
utility, it will be determined by the PSC. Ark. Stat. Ann. 
S 73-247. 

While many small water/sewer providers to unincorporated 
residential developments never become regulated by the PSC, 
there exists a certain danger in not complying with the above 
.outlined requirements. Civil sanctions can be imposed by the 
PSC in the. event of * a formal complaint filed by a patron 
followed by a PSC determination that tne offending company is a 


/ 


1012 


’’public utility." Cn the ctr.er r.ar.c, rests saved r y 


non - regula t ion 

may 

make the 

risks palataole. 



Regardless 

of 

wne tne r 

Madison Gua r ar.ty/ I DC 

is a 

"pubL ic 

utility" for 

purposes of 

the PSC outlined 

above , 

Madison 


Guaranty/IDC is required to obtain licenses and permits from 'the 
Arkansas Board of Health and the Arkansas Pollution Control 
Commission in order to operate the water and- sewer treatment 


facilities . 

• C. MADISON GUARANTY / 1 DC IS REQUIRED TO OBTAIN A 

WATER-WORKS OPERATOR'S LICENSE FROM THE ARKANSAS STATS BOARD OF 
HEALTH . 

Regardless of wnether or not Madison Guaranty/IDC is 
considered a "public utility" for purposes of regulation by the 
PSC f it is required to obtain a water-works operator's license 
from the Arkansas State Boaro of Health in order to avoid 
possible criminal penalties. 

Ark. Stat. Ann. S 71-1701 provides: 

In order to safeguard the public health, ’all 
operators of municipal public water supplies 
from which water is sold, distributed,- or 
otherwise offered for human consumption, 
whether such water supplies be publicly or 
privately owned and operated, shall be duly 
. licensed and certified as competent by tbe 
Arkansas State Board of Health under 
provisions of this Act (SS 71-1701 - 71-17131 
and under such rules and regulations* as' said 
Board may adopt under the provisions of this 
Act. 

The Act defines an "operator* as: 


-S- 
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Any person who, curing the ?e c i a chance of his 
regular duties, exercises individual }udqment 
by which either directly or indirectly the 
safety, quality and quantity of water 
delivered from the water supply system might 
be affected. Ark. Scat. Ann. S 71-1702. 

Although the statute states that such a water-works 


operator’s license is required of a mun ic ipal water-works, 
telephone conversations with the Arkansas State Board of Health 
reveal that it would consider the Madison Guaranty/IDC water 

works which delivers* water to the residents of a real estate 

development to be within the purview of Ark. Stat. Ann. 

$ 71-1701. The Act also provides certain * penalties for 

violation of the Act. As stated at Ark. Stat, Ann. $ 71-1712: 


As soon as this Act becomes a law, it shall 
be unlawful for any person, municipality, 
political subdivision, corporation, or any 
authority that furnishes water for domestic 
consumption to operate any type * of water 
system unless the operator in charge is duly 
licensed and certified competent by the 
Arkansas State Board of Health, and it shall 
be unlawful for any person to perform the 
duties of such an operator without being duly 
licensed or to falsely represent himself as a 
licensed operator. 

The Act provides for penalties of S10 to S100 and up. to 30 
days in the County Jail for violations. 

0. MADISON GUARANTY/IDC IS REQUIREO TO OBTAIN A WASTE 
WATER TREATMENT PERMIT. 


In addition to 
would also require 


the water-works operator's license, the 
Madison Guaranty/IDC to obtain a waste 


state 

water 
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t : e a tmer.t permit if the sewace system results : r. the discharge 
mtc arv waters of the state. Ark. Scat. Ann. S 82-1908 
provides: 

It shall* be unlawful for any 'person to 
engage m any of the following acts without 
first having obtained a written permit from 
the Commission: 


(a) To construct, install, modify or 
operate any disposal system or any pact 
thereof or any extension or addition thereto 
that will discharge .into any waters, of the 
state.. . 

Ark. Star. Ann. S 82-1902 defines "disposal system" as: 

A system for 'disposing of sewage, industrial 
wastes, and other wastes including sewer 
systems and treatment works. "Sewer system" 
means pipelines, conduits, pumping stations 
and all ether constructions, cevices, and 
applicances appurtenant thereto, used for 
conducting sewage, industrial wastes or other 
wastes. • "Treatment works" means any plant, 
disposal field, lagoon, dam, pumping station, 
constructed drainage ditch or surface water 
intercepting ditch, incinerator, area devoted 
to sanitary landfills, or other works not 
specifically mentioned herein, installed for 
the purpose of treating, stabilizing or 
disposing of sewage, industrial waste; or 
other wastes. 


The question is whether 
sewage system results in the 


or not the Madison Guaranty/IOC 
discharge into any waters of the 


state . 


From conversations 


with the 


Arkansas Pollution Control 


s Commiss ion,, invariably most disposal systems .result in discharge 
into the waters of the 'state. However, this must be determined 
before Madison Guaranty/IOC becomes required to- obtain the 
permit described above.- 
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Ar k . Scat. Ann. $ 92-1953 provides for 
licenses from the Arkansas Pollution Control 
the rules and regulations of thac Commission 
of a sewage disposal system. 


tne occainmc cf 
Commission uncec 
for the operation 


E. MADISON GUARANTY / 1 DC MAY EXTEND WATER AND SEWAGE 
SERVICES TO COMPANIES OR RESIDENCES OUTSIDE THE DEVELOPMENT . 

Even if Madison Guaranty/IDC would be considered a "public 
utility" for purposes of PSC }ur isdiction, and for other common 
law purposes, it can extend its services to other residences or 
businesses. A public' utility may enter into contracts when 
reasonable and. when not shown to have any tendency to injure the 
public it is now servicing. Twin Citv Co. v. Harding Glass Co. , 
283 U.S. 353, 51 S.Ct. 476, 75 L.Ed. 1112 (1931). This assumes 
the other potential patrons are not within a municipality which 
has given a franchise to another water-works operator. In 
discussions with the PSC legal staff, I was informed such an 
extension of services is normal and expected among PSC regulated 
water-works utilities and requires no prior commission approval 
unless a patron lodges' a formal complaint that the extension of 
services resulted in diminished services to existing patrons. 

V. SUMMARY 


To summarize, Madison Guaranty/IDC, in all likelihood, meets 
the statutory and common law definition of a "public utility.” 
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However, many small providing companies sue.*. as Madison 
Gcarar.iv/I2C are never regulated by the ?SC. In order to incur 
the PSC's active regulation, Madison Guaranty/IDC would bring a 
declaratory judgment action before the ?SC. Otherwise, the PSC 
would never become aware of Madison Guaranty/IOC unless a patron 
lodged a formal complaint. PSC jurisdiction would entail 
substantial regulation particularly regarding cate malting. The 
risk of non-compliance with PSC regulations is civil sanctions. * 
Notwithstanding PSC jurisdiction, Madison Guaranty/IDC is 
required to obtain licenses and permits from the State Board of 
Health and the Pollution Control Commission. 

finally, Madison Guaranty/IDC may extend its services to 
patrons outside the IDC Development assuming the new patrons are 
not within a municipality and such extension does not adversely 
affect service to existing patrons. 
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MEMORANDUM 


TO: Hillary Clincon 

FROM: Rick Donovan ^ 

DATE: March 4, 1986 

RE: Madison Guaranty Savings and Loan/IDC 


I. QUEST ION PRESENTED 

Does the fact that Madison Gua ranty/IDC ' s potential water 
customers are within the Little Rock corporate city limits 
preclude the extension of services to those customers by Madison 
Guaranty/IDC? 

II . CONCLUSION 

Merely because the potential water customers are within the 
Little Rock corporate city limits does not preclude extension of 
water services by Madison Guaranty/IDC to those potential 
customers . 

III . DISCUSSION 

The question raised was whether or ''not the fact that the 
potential water customers of Madison Guaranty/IDC were within 
the corporate city limits of Little Rock would preclude 
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extension of services to those customers. The concern was thac 
the City of Little Rock water works wouli have the exclusive 
right to extend water services to patrons within the corporate 
city limits. 

First of all, it should be pointed out thac there is no 
state statute or municipal ordinance which grants the City of 
Little Rock water works such an exclusive right. Nor is there 
any case law which would establish an exclusive right. On the 
contrary, the common law precludes the municipality from 
enforcing such an exclusive right. 

In researching this issue, I first had a telephone 
conversation with the legal staff of the Public Service 
Commission <*PSC*). I was informed by the legal staff of the 
PSC, when presented with the question addressed herein, that 
water utilities in Arkansas have no 'allocated territories* such 
as electricity and natural gas. Thus, according to the PSC 
staff, there is no such thing as 'exclusive territory* for a 
water utility and water utilities are free to o'ffer services 
where they choose. 

I then had a telephone conversation with a manager at the 
Little Rock Water Works. He informed me that persons within the 
City of Little Rock corporate city limits are free to obtain 
water from whatever source they want to. He explained that it 
is the policy of the City of Little Rock water works to install 
plant back up facilities, sources of supplies, treatment plants 
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and transmission lines, and it :s then up to the individual 
property owner to install distribution lines to "tie in" to city 
water. This can be done several different ways, but the usual 
method is for a subdivision to' form a water' improvement 
district. The City of Little Rock water works would work 
closely with the improvement district to see that city water is 
made available to the subdivision. The Little Rock Water Works 
spokesperson did state that they discourage private real estate 
development' companies from providing water to its patrons 
because of the fear that people will not be getting the best 
service available. 

As a general common law rule, a municipality has no 
authority to enact and enforce ordinances which are designed to 
compel everyone within the city limits to use 
municipally-supplied water, if and when available, and to 
prevent absolutely the repair, alteration, improvement, or 
operation of a privately owned water system. That is not to say 
that a municipality cannot use it‘s police powers to protect the 
health and safety of its citizens to prohibit the sale of water 
which Is dangerous to the public health. 78 AM JUR. 2d WATER 
WORKS AND WATER COMPANIES S 3. Thus, in Midway v. Midway 
Nursing and Convalescent Center, Inc. , 230 Ga. 777, 195 s,E.2d 

*52 (1973), the Georgia Supreme Court held that there is no 

authority, statutory or common law, whereby a city could compel 
the use of city water or connection to a city water sysrem. 
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In fact, it is a general common law rule that a municipality 
cannot be compelled to extend its water to an entirely new 
subdivision within its territorial limits, absent any arbitrary 
or fraudulant conduct on the part of the city. 78 AM JUR . 2d 

WATER WORKS AND WATER COMPANY § 21. Thus, in Crownhill. Homes, 
Inc, v. San Antonio , <22 S. W.2d 448 (Texas Civil Appeals, 1968), 
the Texas appellate court rejected the plaintiff real estate 
developer's argument that the City of San Antonio be compelled' 
to supply city water to newly built subdivision within the 
corporate city limits. It was up to the real estate developer 

to find alternative methods for supplying water to the 
subdivision through a privately owned water system. 

IV. SUMMARY 

To summarize. merely because the potential Madison 

Guaranty/ ICC water customers are within the Little Rock 
corporate city limits. Madison Guaranty/IDC is r\ot precluded 
from extending its water services to those potential patrons. 
Not only is there no state statute or city ordinance which would 
preclude such an extension of Madison Guaranty/IDC* s water 

services/ but the common law general rule is that i municipality 
has no authority to enact an ordinance or to require persons 
within its territorial limits to use municipally supplied water 
to the exclusion of a privately owned system. 
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AGREEMENT 


This Agreement made and entered into this day of 

August, 1985, by and between INDUSTRIAL DEVELOPMENT COMPANY OF 
LITTLE ROCK, an Arkansas corporation (“IDC"), MADISON GUARANTY 
SAVINGS & LOAN ASSOCIATION, an Arkansas state chartered savings 
and loan association ("Madison" which reference shall include 
any affiliate of Madison to whom Madison might elect to assign 
its rights hereunder) and UNION NATIONAL BANK OF LITTLE ROCK, 
WORTHEN BANK AND TRUST COMPANY, N. A. and FIRST COMMERCIAL BANK, 
N.A. (all national banking associations and all hereafter 
collectively referred to as "the Banks" ) . 

In consideration of the mutual covenants and agreements 
herein contained, the parties do hereby agree, each with the 
other, and each intending to be legally and contractually bound, 
as follows: 

1. Factual Matters . IDC is the owner of a 
substantial amount of real and personal property all 
located and having a situs in Pulaski County, 

Arkansas. References herein to the "IDC Property" 
refer to all such real and personal property owned by 
IDC described in Exhibit "1" attached hereto excepting 
only the so called "Timex Building" more particularly 
described on Exhibit "2" hereto and the "Cattle Barn 
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Vnrg* ,< a|<;n mnrp p^rfirrl ir 1^-riornrihoi , > w .^ M hihir — US 

K oroma . The Banks hold valid, perfected and 
enforceable encumbrances which encumber all of the IDC 
Property as well as the Timex Building a nd th e- Cattlo 
EaiTT"!fu lu as collateral security for obligations owed 
by IDC to the Banks which obligations, including 
interest through the 31st day of July, 1985, total 
73?. 


2 . 


Agreement to Purchase and Sell, Madison 


all of the IDC/Propertw Thevagreed upon purchase 




to sell to Madiso 


price is $1,750,000.00, all of which shall be payable 
in cash* ucon closing. IDC has recent Iv cents actc - d t-c 


sell a parcel of the IDC Property for a motel site 

("Motel Site"). The property comprising the Motel Site 

' Z 4 

is described on Exhibit hereto. The Motel Site 
would otherwise have been a part of the IDC Propertvgto 
be conveyed to Madison but, in view of the already 
contracted for sale which is anticipated to close 
before the closing of the purchase and sale which is 
the subject of this Agreement, Madison has agreed that 
■ I i 11 * i. lH M ir i ’ ' TTf ^^Pl' i Tn i --i ■ ■->~ r T « 1 ^ * 


IDC may retain 25* 
of the net sale proceeds received by IDC as a result of 
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che Motel Sice sale^a *= 


The 



2*0 


5150,000.00 minimum payment to Madison and any 

remaining net sale proceeds, /^fter deducting the IDC 
3-r' ■ ' ‘ 

retentiory n 


y S 9t <n ft* V^cr ^*- ^7 7-T 7> S7 

iony nftt l»a-«aaa rgA 3 A will be delivered to 


.{Madison at the closing of this transaction or, at 

Madison's option, credited against the purchase price. 

If Madison elects to receive a credit against the 
~]S ? 9 i/7 

purchase price, then the^proceeds allocated to Madison 
will be delivered to the 3anks at closing. Convevance 


shall be made to Madison by IDC by general Warranty 

nd ease 


Deed subject, to recorded restrictions and easements. 



-ie~ 


--- 

l v er /, — p f 1 j. j -‘.-j -cr- r s -± 



tit _..e IDC ope r^v 

- — 1 1 <a «- - *- ' a • •'c ,, "irra V* 1 1 




me, -haUuiJxe tlcTe to the i-UC" 

■?!. JLei cy — IDC . jC-\ t 




~ u ~ : - 


if 



I Taxes and 


special assessments due on or before the closing date 
shall be paid by IDC. Current general taxes and 
special assessments shall be prorated as of the closing 
date based upon the last tax statement. Rental 
payments shall be prorated as of the closing date. 
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iMadison certifies char it has inspected ail of the IDC 
Property and is not relying upon any warranties, 
representations or statements of IDC as to age or 
physical condition of improvements 


The risk of loss or damage 
to the property by fire or other casualty occuring up 
to the time of transfer of title on the closing date is 
assumed by IDC. IDC shall vacate the propertv and 


deliver possession to Madison on ^h£ closing date. 

‘ » ■, j ‘‘ H * 

shall pay for the title insuriice/ 


JDC 


/ 

5 ' 

r 

j 


_ 7 = ~ ■ * s *~" s m ** s " 1 - ii i -i m i — nathaw a y at 

Tympany f~r rn -V* 

-sa^ a. All other closing costs shall be paid by the 
parties in accordance with custom and usage for 
apportioning such expenses between Sellers and Buyers 
in like transactions in Pulaski County, Arkansas. 


Madison shall be responsible Zorfo&Lx those 

commissions, fees, finder's fees, or other such fees 

contracted for by Madison with third parties and ; 

«-*- ic s 'H/ 

Madison shall a**- be responsible fee tbl . 7 itod ;r . m;: 
v for^the commission payable to Hathaway a Company. 

The closing shall occur not 


V£ **£&-*- 

\r&J. 
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later than 


=*. Time is or 


the essence. 

3. Agreements Betveen the 3anks and IDC . IDC 

shall pay to the Banks (a) the entire net proceeds of 

sale received by IDC. and < b ) Madison's share of the 

net sale proceeds of the Motel Site, as described in 

the preceding paragraph, if Madison elects to receive a 

credit against the purchase price for the IDC Property 

instead of receiving its share of the net sale proceeds 

of the Motel Site. In consideration of said payments. 

the 3anks agree to release the encumbrances which they 

held the IDC Property in a form satisfactory to 

Madison. It is understood and agreed, however, that 

the Banks viJLl retain their encumbrances on the Timex 
#»n JL <r* 

Building^ and on the Cattle 3arn Note. IDC agrees that 

it will utilire its share of the ne t yle proceeds ofy jx $ x ~ 

the Motel Site to be recei ved b^it^ /to renovate .^r^aair p /(/ y 

and restore the Timex Building^co ^ood condition. IDC 

agrees that it will undertake to cause such renovation. 

repairs and restoration to take place as speedily as is 

reasonably possible and will immediately commence 

efforts to sell the Timex Bui ldincj and' the Cattle 3arn 

Note (separately or together) for the best price 

obtainable for each suen asset., j IDC will not become * 

Q -6cJ 
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contractually obligated to sell either /such asset > 
without the advance written consent and approval of the 
Banks which consent and approval will not be 
unreasonably withheld. Upon sale of either or both of 
the Timex Building and the Cattle 3am Mote, IDC will 
pay all expenses incident to such sale and the net 
proceeds of each such sale shall be shared equally by 
IDC and the 9anks . IDC covenants fas 1 


obtair 


necessary corporate 



approvals and authorizations of the actions required ^ f 

IDC by this Agreement. If both the Ti^ex Building * and 

"accie aaui Mote nave not ceen sold by 
/ 

then the Banks shall be 


j(2U>L 




relieved of any obligations to share the proceeds 
thereof with IDC and the 3anks shall be free to pursue 
whatever remedies are available to them to realize upon 
such collateral security. 

IN WITNESS WHEREOF , the parties hereto have executed this 


Agreement this 




day of August, 1985. 




V. 




INDUSTRIAL DEVELOPMENT COMPANY 
OF LITTLE ROCK 


3v: 
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MADISON FINANCIAL CORPORATION 





UNION NATIONAL 3ANK OF LITTLE 
ROCK 


3v: 


gj/f 


WORTHEN BANK & TRUST COMPANY, 
N.A. 



HJLl 


FIRST COMMERCIAL BANK, N.A. 
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RONALD M. CVANN 


ROSE LAW FIRM 

A MOrUlK)«Al ASSOCIATION 

attorneys 
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UTTIX ROCK, ARKANSAS 7 2201 

'CUNhQnC ISOM }7S-«OI 
TCLCCOa<Ca IlOO 17J-OOC 

U. M. NOSC 
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August 9, 1985 


SANIANO J. 6ANNCTT 
Jt»»T c. JONU 

thonaI a tnnajn 
CAROL S. ARMOLO 
JACMON r ARROW JR 
1(3 a. OALCDCC 
jim mumTcr (inch 
a. oavis thonas. jr. 

OAVIO L. WILLIAMS 
CATMCaiMC LASSlTCR 
HICNANO T. DONOVAN 

MICMACL a. JOHNS 

martin a. Thomas 

SUSAN "AUTON NtUAN 
aiCMARO M. MASS C T 
CART M. sacco 

J. GASTON W1LUAMSON 
CNANUS W. SAACa 

or coumscl 


Mr. Darrell Dover 
Attorney at Law 
HOUSE, WALLACE & JEWELL 
Tower Building 
Little Rock, AR 72201 

Re: Madison Guaranty - IDC 

Dear Mr. Dover: 


ZjidCssd 3 copy c z ;.*c proposeu Agreement, 

between Industrial Development Company of Little Rock, 
Madison Guaranty Savings & Loan Association, Union National 
Bank of Little Rock, Worthen Bank and Trust Company and 
First Commercial Bank. I have marked the changes that have 
been made for your convenience. 

If you have any questions regarding same, please do not 
hesitate to give me a call. 

Kindest regards. 


TPT : pdw 
Enclosure 
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AGREEMENT 


This Agreement made and entered into this day of 

August, 1 9 8 S by and between Industrial Development Company of 

Little Rock, an Arkansas corporation {'IDC'), Madison Guaranty 

/*C. dis- 

savings i Loan Association, an Arkansas ^State ^bartered pavings 

0 fioan Association ('Madison* which reference shall include any 

affiliate of Madison to whom Madison might elect to assign its 

rights hereunder) and Union National Bank of Little Rock, 

Worthen Bank and Trust Company, N. A. and First Commercial Bank, 

N.A. (all national banking associations and all hereafter 

collectively referred to as 'the Banks'). 

In consideration of the mutual covenants and agreements 

herein contained, the parties do hereby agree, each with the 

other, and each intending to be legally and contractually 

hound, as follows: 

1. Factual Matters . IDC is the owner of a substantial 
amount of real and personal property all located *rd 

herein to the 'IDC Property* refer to all such real 
and personal property owned by IDC excepting only the 
so called 'Timex Building' more particularly descrioed 
on Exhibit *1' hereto and the 'cattle Barn Note* also 
more particularly described on Exhibit *1' hereto. 

The Banks hold valid, perfected and enforceable 
encumbrances which encumber all of the IDC Property as 


s-r he Time x .Building and the Cattle Barn Note©''*' > 

d-d. 'Klert. grisly ^ /D t H A— 

Agreement to Purchase and Sell . Madison agrees to J 

purchase and IDC agrees to sell all of the IDC 

Property. The agreed upon purchase price is 

$1,750, 000. 00 , all of which shall be payable in cash 

upon closing. IDC has recently contracted to sell a 

parcel of property for a motel site CMotfl Site"). 

The property comprising tbe Motel Site b »+*g deecribed 


} : 

1 * 
7 . 
> 
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on Exhibit *2* hereto. The Motel Site would otherwise 
have been a part of the IDC Property but, m view of 
the already contracted for sale which is anticipated 
to close before the closing of che purchase and sale 
which is the subject of this Agreement, Madison has 
agreed that IDC may retain 25% of the net sales 
proceeds received by IDC as a result of che Motel Site 
sale. The remaining 75% of the net sales proceeds 
will be delivered to Madison at the closing of this 
transaction or, at Madison's option, credited against 
the purchase price. If Madison elects to receive a 
credit against the purchase price, then the 75% of net 
sales proceeds will be delivered to the Banks at 
closing. Conveyance shall be made to Madison by IDC 
by general Warranty Deed subject to recorded 
restrictions and easements. IDC shall furnish at its 
cost a complete abstract of title or, at IDC's option, 
in lieu of the abstract, a policy of title insurance. 
Submission of an abstract shall not constitute a 
waiver of this option. The abstract or title 
insurance will reflect good and mercbantible title to 

the IDC Property in IDC subject only to su ch minor 

defects, not substantially adversely affecting the 
value of the IDC Property, as are usually found in 
properties of the size and quantity of the IDC 
Property in Pulaski County, Arkansas, if objections 
are made to title. Seller shall have a reasonable time 
to meet the objections or to furnish title insurance. 
Taxes and special assessments due on or before the 
closing date shall be paid by IDC. Current general 
taxes and special assessments shall be prorated as of 
the closing date based upon the last tax statement. 
Rental payments shall be prorated as of the closing 
date. Madison certifies that it has inspected all of 
the IDC Property and is not relying upon any 
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warranties, representations or statements of IDC as to 
age or physical condition of improvements. The risk 
of loss or damage to the property by fi re or ocher 
casualty occunng up to the time of transfer of title 
on the closing dace is assumed by IDC. idc shall 
vacate the property and deliver possession to Madison 
on the closing dace. IDC shall pay for the abstract 
or title insurance and shall pay the real escate 
broker's commission due to Hathaway & Company for 
services rendered with respect to this sale. All 
other closing costs shall be paid by the parties m 
accordance with custom and usage for -■ c trpt ; : c . n a 
such expenses between Sellers and Buyers in like 
transactions in Pulaski County, Arkansas. Madison 
shall be responsible for any commissions, fees, 
finder's fees, or other such fees except the 
commission payable to Hathaway s, Company described 
above. ^ aA . ^ 

Agreements Between * ,w » "inte jrr TTC. . • ■ __ 


No 

7 


S' 

\ 




A 


to the Banks (a) the entire net proceeds of sale 
received by IDC, and (b) the 75% of net sale proceeds 
of the Motel Site, as described in the preceding 
paragraph, if Madison elects to receive a credit 
against the purchase price for the IDC Property 
instead of receiving said 75% of net sale proceeds of 
the Motel Site. In consideration of said payments, 
the Banks agree co release the encumbrances which they 
hold on the IDC Property. rt is understood and 
agreed, however, that the Banks will retain their 
encumbrances on the Timex Building and on the cattle 
Barn Note. IDC agrees that it will utilize the 25% of 
net sale proceeds of the Motel Site co be received by 
it to renovate, repair and restore the Timex Building 
to good condition. IDC agrees that it will undertake 
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to cause such renovation, repairs and restoration to 
take place as speedily as is reasonably possible and 
will immediately commence effocts to sell the Timex 
3uilding and the Cattle Barn Note (separately or 
together) for the best price obtainable for each such 
asset. IDC will not become contractually obligated to 
sell either such asset without the advance written 
consent and approval of the Banks whicn consent and 
approval will not be unreasonably withheld. Upon sale 
of either or both of the Timex Building and the Cattle 
Barn Note, IDC will pay all expenses incident to such 
sale and the net proceeds of^such sale shall be shared 
equally by IDC and the Banks. IDC covenants (and the 
officer executing for IDC personally covenants) to use 
its and his best efforts to obtain all necessary 
corporate approvals and authorizations of the actions 
required of IDC by this Agreement. 
i IN WITNESS WHEREOF, the parties hereto have executed this 

l Agreement this day of August, 1935. 

INDUSTRIAL DEVELOPMENT COMPANY OF 
LITTLE ROCK 

BY: 

MADISON GUARANTY SAVINGS AND LOAN 
ASSOCIATION 

BY: 

ONION NATIONAL BANK OF LITTLE ROCK 
BY: 

WORTHEN BANK i TRUST COMPANY, N. A. 
BY: 

FIRST COMMERCIAL BANK, N. A. 

BY: 


J^Jru /Cu* ^ 
jCL- 

-J 

wA-O- ! D 2- 

j ~£o 

*- , s-cJU'y. 
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AGREEMENT 


This Agreement made and entered into this /*? day of 


August, 1985, by and between INDUSTRIAL DEVELOPMENT COMPANY OF 
LITTLE ROCK, an Arkansas corporation ("IDC"), MADISON FINANCIAL 
CORPORATION, an Arkansas state chartered savings and loan 
association ("Madison" which reference shall include any entity 
or individual to whom Madison might elect to assign its rights 
hereunder) and UNION NATIONAL BANK OF LITTLE ROCK, WORTHEN BANK 
AND TRUST COMPANY, N . A . and FIRST COMMERCIAL BANK, N . A . (all 
national banking associations and all hereafter collectively 
referred to as "the Banks"). 

In consideration of tne mutual covenants and agreements 
herein contained, the parties do hereby agree, each with the 
other, and each intending to be legally and contractually bound, 
as follows: 


1. Factual Matters . IDC is the owner of a 


substantial amount of real . «ii 


■?- property all 


located and having a situs in Pulaski County, 
Arkansas. References herein to the "IDC Property" 
refer to all such real aj h i " rn_ .uunui property owned by 


IDC -U « n 4 : 



-4 


only the so called "Timex Building^ more particularly 


described on Exhibit "i" hereto. 1 SI a . w 
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Note*' also more particularly described on Exhibit "2" 
hereto. The Banks hold valid, perfected and 
enforceable encumbrances which encumber all of the IDC 
Property as well as the Timex Building and the Cattle 
Barn Note as collateral security for obligations owed 
by IDC to the Banks which obligations, including 
interest through the 31st day of July, 1985, total 
$ 2 , , . 

2. Agreement to Purchase and Sell . Madison 
agrees to purchase and IDC agrees to sell to Madison 
all of the IDC Property. The agreed upon purchase 

in cash upon closing. IDC has recently contracted to 
sell a parcel of the IDC Property for a motel site 
(■'Motel Site"). The property comprising the Motel Site 
is described on Exhibit "3" hereto. The Motel Site 
would otherwise have been a part of the IDC Property to 
be conveyed to Madison but, in view of the already 
contracted for sale which is anticipated to close 
before the closing of the purchase and sale which is 
the subject of this Agreement, Madison has agreed that 
to the extent Madison receives a minimum of $150,000.00 
from the Motel Site sale proceeds, IDC may retain 25% 
of the net sale^ proceeds received by IDC as a result -of 
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the Motel Site sale not to exceed $50,000.00. The 

$150,000.00 minimum payment to Madison and any 

' remaining net sale proceeds, after deducting the I DC 

A 

retention not to exceed $50,000.00 will be delivered to 

Madison at the closing of this transaction or, at 

Madison's option, credited against the purchase price. 

If Madison elects to receive a credit against the 

purchase price, then the proceeds allocated to Madison 

A 

will be delivered- to the Banks at closing. Conveyance 

shall be made to Madison by IDC by general Warranty 

Deed subject to recorded restrictions and easements. 

IDC shall furnish at its cost a ts”lrtr abstract cf 

title or, at IDC's option, in lieu of the abstract, a 

policy of title insurance. Submission of an abstract 

shall not constitute a waiver of this option. The 

abstract or title insurance will reflect good and 

merchantible title to the IDC Property in IDC.^ If 

A 

objections are made to title. Seller shall have a 
reasonable time to meet the objections or to furnish 
title insurance. Taxes and special assessments due on 
or before the closing date shall be paid by IDC. 

Current general taxes and special assessments shall be 
prorated as of the closing date based upon the last tax 
statement. Rental payments shall be prorated as of the 
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closing date. Madison certifies that it has inspected 
all of the I DC Property and is not relying upon any 
warranties, representations or statements of IDC as to 
age or physical condition of improvements with regard 
to physical defects, which could be detected from a 
visual inspection of the property. The risk of loss or 
damage to the property by fire or other casualty 
occuring up to the time of transfer of title on the 
closing date is assumed by IDC. IDC shall vacate the 
property and deliver possession to Madison on the 
closing date. IDC shall pay for the abstract or title 
insurance anc. 3 r a x pay the reax estate crciver‘5 
commission due to Hathaway & Company for services 
rendered with respect to this sale. All other closing 
costs shall be paid by the parties in accordance with 
custom and usage for apportioning such expenses between 
Sellers and Buyers in like transactions in Pulaski 
.County, Arkansas. Madison shall be responsible for 
only those commissions, fees, finder's fees, or other 
such fees contracted for by Madison with third parties 
and Madison shall not be responsible or obligated in 

any way for the commission payable to Hathaway & 

— A 

Company described above. The closing shall occur not 
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later than two weeks from the date hereof. Time is of 

A 

the essence. 

3. Agreements Between the Banks and IDC . I DC 
shall pay to the Banks (a) the entire net proceeds of 

sale received by IDC, and (b) Madison's share of the 

A- 

net sale proceeds of the Motel Site, as described in 
the preceding paragraph, if Madison elects to receive a 
credit against the purchase price for the IDC Property 
instead of receiving its share of the net sale proceeds 
of the Motel Site. In consideration of said payments, 
the Banks agree to release the encumbrances which they 
hold on the IDC Property in a form satisfactory to 
Madison. It is understood and agreed, however, that 
the Banks will retain their encumbrances on the Timex 
Building and on the Cattle Barn Note. IDC agrees that 
it will utilize its share of the net sale proceeds of 

A 

the Motel Site to be received by it to renovate, repair 
and restore the Timex Building to good condition. IDC 
agrees that it will undertake to cause such renovation, 
repairs and restoration to take place as speedily as is 
reasonably possible and will immediately commence 
efforts to sell the Timex Building and the Cattle Barn 
Note (separately or together) for the best price 
obtainable for each such asset. IDC will not become 
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contractually obligated to sell either such asset 
without the advance written consent and approval of the 
Banks which consent and approval will not be 
unreasonably withheld. Upon sale of either or both of 
the Timex Building and the Cattle Barn Note, IDC will 
pay all expenses incident to such sale and the net 
proceeds of each such sale shall be shared equally by 
IDC and the Banks. IDC covenants (and the officer 
executing for IDC personally covenants) to use its and 
his best efforts to obtain all necessary corporate 
approvals and authorizations of the actions required of 
IDC by this Aqreement . If both the Timex Building and 
the Cattle Barn Note have not been sold by 

, 198 , then the Banks shall be 

relieved of any obligations to share the proceeds 
thereof with IDC and the Banks shall be free to pursue 
whatever remedies are available to them to realize upon 
such collateral security. 

IN WITNESS WHEREOF, the parties hereto have executed this 
Agreement this day of August, 1985. 

INDUSTRIAL DEVELOPMENT COMPANY 

OF LITTLE ROCK 


By: 


- 6 - 
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MAD r SON GUARANTY SAVINGS AND 
LOAN ASSOCIATION 


By: 


UNION NATIONAL BANK OF LITTLE 
ROCK 


By: 


WORTHEN BANK & TRUST COMPANY, 
N. A. 


By: 


r Irua T COMMixC i Aij SANK , N . A . 


By: 


-7- 


I627V 


1047 


J 

* l J ' o»r o t 


AGREEMENT 

Thl* Ag i eemeii t made *nd entered Into till* / ^ ' jif 
September , 1 9 B S by and between INDUSTRIAL llEVELUl’MENT COMPANY 
OF LITTLE ROCK, «n Arkansas corporation (*IUC"), HAD I SON 
FINANCIAL CORPORATION, an Arkansas atate chartered savings and 
loan association ("Madison* which reference shall include any 
entity or individual to whom Madison slight elect to assign i y a 
right* hereunder) and UNION NATIONAC" BANK OF LITTLE ROCK, 
WORTUEN BANK ANU TRUST COMPANY, H.A. and FIRST COMMERCIAL BANK, 
N.A. (ell national banking assoc i at 1 on* and ail hereafter 
collectively referred to as "the Banka"). 

In consideration of the Mutual covenants and agt eomcnts 
herein contained, the parties du iieieby aqiec, each with the 
other, and each intending to be legally and contractually 
bound, as follows: 

1. Fa ctual Matters . 1 DC is the owner of a substantial 
•mount of real property all located and having a situs 
In. Pulaski County, Arkansas. References heiein to the 
"1UC Property* refer to all such real property uwned 
by IUC excepting only the ao called "T1b>cx building" 
■ore particularly described on Exhibit "[* heietu. 
Raferencea herein to the "Tinea Building* are meant to 
include tlie lend end Improvements described on Exhibit 
1. The Batiks hold valid, perfected and enforceable 
encumbrances which encumber all of the IliC I'lupcrty as 
well as t lie Times building as collateral security Lot 
obligations owed by IUC to the Hanks which 
obligations, including interest through the 3ist day 
Of July, MBS. total S2.2S¥,739. 

2. Agreeme nt to Purch ase and Sell . Madison agrees to 
purchase and IUC agrees to sell to Madlaon all ot the 
IUC Property. . The agreed upon purchase pi let; Is 
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(1,750,000.00, all of which shall tx payable via 
certified check tipnr* closing. The cei t i I I od check 
will be made payable to “ I LXJ" and "the banks*. Mk_* 
has recently contracted to sell a parcel of the 1 (k: 
Property Cor a motel site (“Hotel Site”). The 
property comprising the Motel Site is described on 
Exhibit *2* hereto. The Motel Site wnnlil otherwise 
have been a part of the IDC Property to be conveyed to 
Madison but. in view of the already contracted fur 
sale which is anticipated to close before the closing 
of the purchase and sale which la the subject of this 
Agreement, Madison lias agreed that ItxJ may retain 25\ 
of the net sale proceeds received by 1UC as a result 
of the Motel Site sale. After deducting the 1 IX.' 
retent 1 on of 25\ of the net sale proceeds, the 
remaining 7S\ of such net sals proceeds will lx 
delivered to Madison at the closing of this 
transaction or, at Madison's option, credited against 
the purchase price. If Madison elects to receive a 
credit against the purchase price, then the 75\ of net 
aaies proceeds allocated to Madison will be delivered 
to the Banks at closing. Conveyance shall be made to 
Madison by 1UC by general Warranty Deed subject to 
recorded restrictions and easements. ILK.* shall 
furnish at its cost a complete abstract of title or. 
at IbC's option. In lieu of the abstract, a policy of 
title Insurance. Submission of an abstract shall not 
conaltute a waiver of this option. The abstract or 
title insurance will reflect good and merchantible 
title to the IDC Property in IDC subject only to 
recorded casemenets and restrictions. If objections 
aiv iuOu to title. Seller shall haw a reasonable Lime 
to axe t the objections or to furnish title Insurance. 
Tates arid apeclal aiscasment* due on or before the 
closing date shsll be psld by ll>C. Current general 
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taxes and special assessments shall be p totaled as o f 
Uiu cloning date ha mill ii|unt Uu* last I at :H .h . 

Rental payments shall be prorated aa of tbo closing 
date. Had 1 son certifies that It has Inspected all of 
the IOC Property and Is not rs lying upon any 
warranties, representations or statements of IOC as to 
age or physical condition of la|nnreim;iiU. The link 
of loss or damage to the property by fire or other 
casualty occurlng up to the time of transfer of title 
on the closing date is. assumed by IOC. 1UC shall 
vacate the property and deliver possession to Hadison 
on the closing date. IDC shall pay for the title 
Insurance or for bringing the abstracts up to date. 

All other closing costs shall be paid by the parties 
in accordance with custom and usage (or appui t tuning 
such expenaem between Sellers and Buyers in like 
1 1 ansact ions In Pulaski County, Arkansas. Hadison 
shall be responsible for those coimin Ions , fees, 
finder*! fees, or other such fees contracted for by 
Hadison with third parties. IDC shall be reapoiis 1 b le 
for and shall pay the commission payable to Hathaway t 
Company. The closing shall occur not later than 
September 30, DBS . Time Is of the essence. 

Agreements Between the Banks and IOC . IDC shall pay 
to the Banks (a) the entirs net proceeds of sale 
received by IDC# and (b) Hadiaon's share of the net 
sale proceeds of the Hotel Site, as described in the 
preceding paragraph, if Hadlaou elects to receive a 
credit against the purchase price for the IDC Property 
instead of receiving Its share of the net sale 
proceeds of the Hotel Site. In cons I dui at Ion of said 
payments, the Banks agree to release the encumbi ances 
which they hold on the IDC Property to be conveyed to 
Hadison in a form satisfactory to Hadlann. It la 
understood anil agieed. however, that the Hmik^wl I I 
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retain their encumbrance* on the Timex Building and on 
a certain proaleeory note In the face amount of 
$297, 500. 00 made by Kicliardaon Livestock Commission 
Co., Inc. and payable to IOC ( *the Cattle Barn 
Note*). The Banka agree to loan up to and not to 
exceed Two Hundred and rifty Thouaand Dollar* 
(4250,000.00) to I DC for the purpoae of Improvement* 
to the a Timex Building". Payment in full on proceed* 
drawn under thia extenalon of credit will be due and 
payable two year* from execution of the promiaaory * 
note. Advance* of proceed* under the extenalon of 
credit for apeclfic repair* to the *Timex Building* 
will require prior approval of the Banka. Proceed* 
due 1DC on the Cattle Barn Note will he applied by XDC 
in reduction of the $25U,000.00 extenalon of credit. 

1DC agree* that it will undertake to cauae aucli 
repair* to take place aa apeedily aa la reaaonahly 
poeeible and will immediately commence effort* to aell 
the Timex Building and the Cattle Barn Note 
(aaparately or together) for the beat price obtainable 
for each auch aaaet. Upon aale of the Timex Building, 
1DC will repay the balance owed on the 42SO,OUO.OU 
extenalon of credit, will pay ail expenaea incident to 
auch aale and the net proceed* of each auch aale all all 
be ahared equally by 10C and the Banka, if the Timex 
Building haa not been aold by September 30, 1987, then 
the Banka ahall be relieved of any obligation* to 
ahare the proceed* thereof with 1DC and 2DC ahall 
deliver to the Banka a warranty deed to the "Timex 
Building*- The Banka will ahare in 50% of the 
ultimate proceed* of the Cattle Barn Not*. IOC 
covenant* that It haa obtained all neceaaary corporate 
approval* and author Ixatl ona of the action* required 
of IOC by thia agreement. 
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IN WITNESS WUEB^/T the 
(cement this / 3 ^ dey of 


patties hereto l»*v« executed till 
September, 1985. 


8 


INDUSTRIAL DEVELOPMENT COMPANY OF 
LITTLE ROCK 



MAUI SON GUARANTY SAVINGS AND LOAN 
ASSOCIATION 



UNION NATIONAL BANK OF LITTLE ROCK 

by: 


WURTHEN BANK L TRUST COMPANY, N . A. 
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OPTION TO PURCHASE REAL ESTATE 


T his option granted chi s Is: day of May, 1986, by SETH WARD 
rvONNZ ANNA WARD, his vi it (collectively ‘’Grantor**), co MADISON 
FINANCIAL CORPORATION ( “Optionee " ) , 


W-I-I-N-E-S-S-E-T-H: 


1. GRANT Of OPTION. In consideration of Optionee's paymer. 
-che Grar.tcr of One Thousand Dollars (S1,000.00), and ocher good 
valuable cons idsra cion , che receipt and adequacy of vhich is her 
acknovl edged , Crancor hereby grants to Optionee an exclusive and 
irrevocable Option co purchase chc following described propercy 
cogecher with all buildings and improvements thereon, situated i 
che City of Little Rock, Pualski County, Arkansas, co-wit: 

Parc of Traces 27 & 23, Holman Acres, Pulaski County, 

Arkansas . 


1 
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2. PURCHASE PRICE. The purchase price for the property 
hereinabove described, together with all improvements theron, shall 
be Four Hundred Thousand Dollars ( $400 , 000 . 00 ) . 

3. EXPIRATION DATE. This Option shall expire a: 6:00 
o’clock, P.M., Central Time, on August 1, 1986. 

4. FAILURE TO EXERCISE OPTION. If Optionee does not exercise 
this Option as herein provided, ail sums paid by him hereunder shall 
be retained by the Grantor free of all claims of Optionee, and 
neither party shall have any further rights of claims agains c the 
ocher. 

5. EXERCISE OF OPTION . This option shall be exercised 
by Optionee's delivering to the Grantor written notice of such 

-■exercise on or before the expiration date, or any extension thereof, 
or by Optionee's mailing such written notice of exercise by 
certified mail to Grantor at least two (2) days before the 
expiration date, or any extension cherof; and such notice, if so 
mailed, shall be deemed valid and effective whether or not ic 
actually is delivered to Grantor prior to the expiration dace, or 
any extension thereof. 





2 
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6 . CLOSING 3 CCU 13 gy.ENTS . In the event of Optionee’s 
exercise of this Option: 

a . Closing will occur within 30 days after the 
exercise of this Option, which date may be extended by 
mutual agreement; 

b. The Grantor shall deliver at closing to Optionee, 
or his nominee, a general warranty deed conveying good and 
marketable title in fee simple to the aforesaid premises, 
free and clear of all liens, encumbrances and tenancies, 
except those for streets and utilities and tenancies which 
may be disclosed by Grantor to Optionee prior to the 
granting of this Option; 

c. Taxes and assessments, if any, due on or before 
the closing date shall be paid by Grantor. Taxes and 
assessments, if any, for 1986 shall be prorated as of the 
closing date; 

d. Grantor, at Grantor’s sole expense, shall furnish 
Optionee, within 30 days after exercise of the Option, a 
complete abstract certified to a current date, or at 
Grantor’s option, a commitment for an owner's title 
insurance policy convertible at closing to an owner’s policy 
issued on ALTA Form B, 1970, reflecting merchantable title 
satisfactory to Optionee’s attorney. In the event an 
abstract is furnished and an examination of title to said 
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prop«rty shall disclose that the same is not good and 
marketable , and if the cause of such unmarketability shall 
not be removed by Grantor prior to the date fixed for closing, 
then Grantor may exercise his option to furnish Optionee a 
policy of title insurance satisfactory to Optionee. If 
marketable title cannot be conveyed at closing, any monies paid 
by Optionee on account of the purchase price of said property, 
including any sums paid as consideration for the granting of 
this Option, shall be refunded to Optionee; 

e. The risk of loss, damage, condemnation, or 
destruction of the premises or improvements t he r eon by "f i r e , 
or otherwise, until closing shall be on Grantor; 

£. Revenue stamps to be placed on the Deed shall be 
at the expense of Grantor. 

7. PAYMENT OF PURCHASE PRICE . At closing. Optionee will 
pay Grantor in cash an amount equal to the purchase price set 

’“out in accordance with Paragraph 2 hereof. 

8. NOTICES . Any notices required hereunder shall be 
effective if given to the parties hereto at the following 
addresses, or such other address as either party may 
subsequently designate in writing: 

OPTIONEE: Madison Financial Corporation 

1308 South Main 
Little Rock, Arkansas 72201 

GRANTOR: Seth ward 

16th & Main 

Little Rock, Arkansas 72201 


0 190g 
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9. ASS IGNMCNT . This Option, before or aCtnr i i ur.n r c j ~ c , 
may be assigned by Optionee without the prioc written consent of 
Grantor . 

GRANTOR : 



Seth Ward 

OPTIONEE : 

MAD ISON FINANCIAL CORPORATION 

BY : Qr^g^ 

1 / 
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ACXNOWI.KUCMKNT 


STATE Of ARKANSAS ) 

)SS . 

COUNTY Of PULASKI ) 


On this day before me. the undersigned officer, personally 
appeared SETH WARD and YVONNE ANNA WARD , his wi f«, known to me 
to be the persons whose names are subscribed to the foregoing 
Option to Purchase Real Estate, and acknowledged that the/ had 
executed the same for the purposes therein contained. 

WITNESS my hand and official seal this V.h day of 
Ha v , 1936. 


--STATE OP ARKANSAS ) 

)ss . 

COUNTY OF PULASKI ) 

On this day before me, the undersigned officer, personally 
appeared Jcfn Latham frUrhcm / known to me to be the 

person whose name is subscribed to the foregoing Option to 
Purchase Real Estate, and acknowledged that he had executed the 
saae for the purposes therein contained. 

WITNESS my hand and official seal this 5lh day of 
, 1986. 


My Commission Expires: 
August 26, 1993 



ACKNOWLEDGMENT 




A-CjsI 26, 1993 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


THURSDAY, FEBRUARY 1, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC . 

The Committee met at 10:30 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENT OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. Ms. Strayhorn, thank you for coming in today. If 
you would like to make a statement, we would be very happy to 
receive it. 

Would you stand for the purposes of taking the oath. 

SWORN TESTIMONY OF SUSAN STRAYHORN 
FORMER SECRETARY 
MADISON FINANCIAL CORPORATION 

Ms. Strayhorn. I decline a statement at this time, thank you. 

Senator Sarbanes. Pardon? 

The Chairman. She has no statement. 

Senator Sarbanes. Ms. Strayhorn, I think if you pull that micro- 
phone closer to you, we will be able to hear you better. That’s a 
little better, thank you. 

The Chairman. Ms. Strayhorn, Mr. Chertoff is our Counsel and 
he will initially be asking you some questions. 

Ms. Strayhorn. Good morning. 

Mr. Chertoff. Good morning and thank you for coming. Ms. 
Strayhorn, in 1985, you went to work for Jim McDougal; correct? 

Ms. Strayhorn. As a matter of fact, 11 years ago this month, 
yes. 

Mr. Chertoff. What was your job with Mr. McDougal? 

Ms. Strayhorn. Secretary. 

Mr. CHERTOFF. How long did you work with Mr. McDougal? 

Ms. Strayhorn. Approximately IV2 years. 

Mr. Chertoff. When you first came to work for him, where was 
his office? 

Ms. Strayhorn. It was in the Madison Guaranty Savings & 
Loan building, a half flight above the lobby. 
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Mr. CHERTOFF. Was there a time that he moved his office? 

Ms. Strayhorn. Temporarily. 

Mr. Chertoff. Was that in February 1986? 

Ms. Strayhorn. Sometime around then, yes, sir. 

Mr. CHERTOFF. Where did he move it? 

Ms. Strayhorn. He moved to the sales office at Castle Grande. 

Mr. Chertoff. Where was that located? There’s a little map off 
to your right, it shows 145th Street. Was the trailer off 145th 
Street? 

Ms. Strayhorn. Yes, sir, just east of number 4 parcel. 

Mr. Chertoff. What was Mr. McDougal’s reason for relocating 
his office in February 1986? 

Ms. Strayhorn. Madison Guaranty didn’t have a lot of room and 
office space to accommodate a number of examiners. His office was 
large and had a conference table. He was willing to do that to 
make room for the examiners. 

Mr. Chertoff. Was part of the problem also that he really didn’t 
want to be around too much in case the examiners had questions? 

Ms. STRAYHORN. No, I don’t think he had any objection to an- 
swering questions. The objection was answering them one at a 
time. I think he had rather they accumulate their questions and 
pose them at one time. 

Mr. Chertoff. He didn’t want to be at the office so that they 
could come to him with questions as they came up; he wanted them 
to be collected and then at the end he would answer them? 

Ms. Strayhorn. I don’t know if that was a big concern, no. 

Mr. CHERTOFF. Do you remember seeing Governor Clinton at the 
Castle Grande trailer? 

Ms. Strayhorn. Only on one occasion, yes. 

Mr. Chertoff. That was after you went out to the trailer to be 
in the office along with Mr. McDougal; correct? 

Ms. Strayhorn. Yes, that’s true. 

Mr. Chertoff. Tell us about that visit by Governor Clinton. 

Ms. Strayhorn. There’s not a whole lot to tell. My husband just 
reminded me last night that the Governor and some members of 
his staff visited some industrial plants in Sheridan, one of which 
my husband was employed at the time, and as a matter of fact he 
stopped by on the way back to Little Rock for a short visit. 

Mr. Chertoff. Well, tell us about the visit. 

Ms. Strayhorn. I don’t know if there’s a lot to tell. I was busy. 
You know, they were only interested in the commercial develop- 
ment, it appeared. 

Mr. Chertoff. When you say “interested in the commercial de- 
velopment,” Governor Clinton came into the trailer? 

Ms. Strayhorn. I believe he came in for a short time. As I say, 
I was busy, I was answering the phone and pretty much doing 
other duties, so it was no really big affair. 

Mr. Chertoff. Did the Governor introduce himself to you? 

Ms. Strayhorn. Not on that occasion, no. 

Mr. Chertoff. Did Mr. McDougal leave with the Governor? 

Ms. Strayhorn. I think they may have gone to lunch, yes. 

Mr. Chertoff. Did Mr. McDougal tell you afterward that he had 
given Mr. Clinton a tour of some of the property there? 
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Ms. Strayhorn. I don’t think he ever really told me specifically. 
I probably made that assumption that he was looking at some of 
the industrial sites. It was a nice development and, you know, 
something that could improve Little Rock. 

Mr. CHERTOFF. What kind of development was it? 

Ms. Strayhorn. Well, actually it started out to be a fairly heavy 
development — Levi Strauss, and the Siemens Allis plant were al- 
ready there, and it looked like it had a lot of potential. 

Mr. CHERTOFF. They were also going to put up like a mobile 
home area or a home development in the area? 

Ms. Strayhorn. Yes, sir, that was separate from the commercial 
development. 

Mr. CHERTOFF. Did Mr. McDougal mention to you about giving 
Governor Clinton a tour? 

Ms. Strayhorn. I don’t recall. I may have made that assumption 
on my own, because it would have been beneficial to Little Rock 
and Arkansas. 

Mr. CHERTOFF. Well, Ms. Strayhorn, let me make sure someone 
gives you a copy of your interview that you had with the RTC in 
April 1994. I think you may have it but maybe someone can go 
down and help the witness find page 47. 

Ms. Strayhorn. Would it be in this portfolio? 

Mr. CHERTOFF. It might be, but we’ll give you some help. Do you 
remember being questioned or interviewed by some investigators a 
couple of years ago from the RTC, from some Government agency 
involving banks? 

Ms. STRAYHORN. I have been interviewed so many times I have 
lost count. 

Mr. CHERTOFF. I’m sure that’s true. They recorded the conversa- 
tion. I think they must have told you that, and you stated: 

Bill Clinton, the only other time I remember seeing him was — or even talking to 
him on the telephone, I mean, he just — he didn’t call a lot, but — but was out at the 
Castle Grande sales office. 

I gather that’s the office, the trailer you’re talking about that Mr. 
McDougal was in? 

Ms. Strayhorn. Yes, sir, I believe that’s what I was referring to. 

Mr. CHERTOFF. Then you stated: 

He dropped in and, as I recall, I think they went up the street to the Little Plate 
lunch place and had lunch, and Jim said something about giving him a tour. I as- 
sumed it was a commercial property because I think at the time there was a steel 
mill or steel firm was looking to come in and they were looking at the property out 
there, so I think he might have been interested in the industrial part of it, but that 
was kind of a non-event thing too, you know. 

What I’m interested in here, and since this is your statement to 
the investigators a couple of years ago, I understand you were as- 
suming it was a commercial property, but your statement to the in- 
vestigators was that Jim said something about giving him a tour. 
I take it you stand by what you said to the investigators? 

Ms. Strayhorn. It’s just very possible, my recollection a few 
years earlier probably was better than it is today. 

Mr. CHERTOFF. Do you remember a Lisa Raglin? 

Ms. Strayhorn. Yes, the name is familiar but I’m — I can’t quite 
put her in a capacity. 

Mr. CHERTOFF. Did she work at the savings and loan? 
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Ms. Strayhorn. Lisa Raglin. 

Mr. Chertoff. Did she work with computers at the savings and 
loan? 

Ms. Strayhorn. You know, I’m sorry, my mind is at a blank. I’m 
sure she worked there but I can’t recall exactly in what capacity. 

Mr. Chertoff. Were you involved in supervising her at all? Does 
that ring a bell? 

Ms. Strayhorn. I don’t think — well, I can’t remember right now. 
I’m just a blank. I haven’t heard that name in quite some time. 

Mr. Chertoff. OK. She was also interviewed as part of one of 
these investigations. She worked as a computer loan processor at 
the savings and loan during the period from late 1984 into 1986. 
I want to read you a portion of her statement, which I think you 
have before you. It’s page 3 of her statement, Senate 22348. This 
refers back before Mr. McDougal moved to the trailer, so it’s while 
they were still in the building. Let me send someone down to help 
you find the page. It’s page 3. 

Senator Sarbanes. Is this Ms. Strayhorn’s testimony? 

Mr. Chertoff. No, this is Ms. Raglin’s statement. 

I’m going to ask her a question about it and I’m going to direct 
her attention to it. I think we’ll send someone down to sit with her 
and help her find this stuff. 

Mr. Ben-Veniste. Did you say testimony? 

Mr. Chertoff. No, it’s a statement of interview by 

Ms. Strayhorn. Lisa Raglin? 

Mr. Chertoff. That’s correct. A statement of interview, memo- 
randum of interview. It’s also accompanied by a typewritten ver- 
sion of notes from the interview, and I’m going to read from the 
third page of the memorandum of interview. The institution 

Senator Sarbanes. Michael, who is this interview with? 

Mr. Chertoff. Lisa Raglin, who worked at Madison Guaranty 
Savings & Loan. 

Senator Sarbanes. No, who did the interview? 

Mr. Chertoff. Pillsbury Madison & Sutro. It states: 

The institution had many fundraisers in the lobby. To her knowledge, many of 
these fundraisers were for the campaign contributions to Bill Clinton. Raglin re- 
membered that Clinton came by on a regular basis, sometimes in jogging attire or 
business suit but on a regular monthly routine. 

Now do you have a similar recollection? 

Ms. Strayhorn. I don’t know about her recollection, but I would 
not agree with — that was not my perception, no. 

Mr. Chertoff. That was not your perception? 

Ms. Strayhorn. No. 

Mr. CHERTOFF. Do you remember there being fundraisers? 

Ms. Strayhorn. I only knew of one. It was kind of a small affair. 
In fact, I believe it was shortly after I came to work for Madison. 

Mr. Chertoff. That would have been in the early spring of 
1985? 

Ms. Strayhorn. I don’t recall exactly the date, but it was early 
on in my employment, yes. 

Mr. Chertoff. Where was that held? 

Ms. Strayhorn. In the lobby of the Madison Guaranty Savings 
& Loan. 

Mr. Chertoff. Was Mr. Clinton there? 
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Ms. Strayhorn. I don’t remember his being there. I assume he 
probably was but I don’t remember seeing him. 

Mr. Chertoff. When you were at the savings and loan, did you 
ever hear anything about Whitewater Development Corporation? 

Ms. Strayhorn. Of course. 

Mr. Chertoff. Who did you hear it from? 

Ms. Strayhorn. Mr. McDougal. 

Mr. Chertoff. What did he — I’m sorry, go ahead. 

Ms. Strayhorn. It was listed on his financial statements. 

Mr. Chertoff. Mr. McDougal’s financial statements? 

Ms. Strayhorn. Pardon me? 

Mr. Chertoff. On whose financial statements was it listed? 

Ms. Strayhorn. Mr. McDougal’s. 

Mr. Chertoff. What kind of financial statements? 

Ms. Strayhorn. A regular financial statement that I prepared. 

Mr. Chertoff. What, if anything, did you hear or learn about 
Whitewater Development when you were at the savings and loan? 

Ms. Strayhorn. Not a whole lot. As far as I could see, it was 
pretty much a dead issue, and did not receive a lot of attention as 
far as I could tell. Mr. McDougal was busy with the Financial Cor- 
poration’s development and I was aware of the Whitewater Devel- 
opment but it just didn’t appear to be a real vibrant going thing. 
It was a put-back-in-the-mothballs issue at that point. 

Mr. Chertoff. What is it that you heard about it? Did you know 
that the Clinton’s were partners in it? 

Ms. Strayhorn. I knew that at some time, but I can’t recall 
when exactly I knew they were partners. 

Mr. Chertoff. Do you know how you found out? 

Ms. Strayhorn. After I researched some delinquent tax bills 
from Marion County, I figured that they were partners prior to 
that. 

Mr. Chertoff. When did you research those delinquent tax bills? 

Ms. Strayhorn. Well, like I say, I don’t think that development 
had been given a lot of attention, and I had to research to see — 
some of those lots apparently were sold on purchase agreements, 
and the taxes had become default and Susan asked me to attempt 
to get the billings on those so that she could resolve that issue. 

Mr. Chertoff. That was Susan McDougal? 

Ms. Strayhorn. Right. 

Mr. Chertoff. Did she tell you that Mrs. Clinton was complain- 
ing about this issue of the taxes being paid? 

Ms. Strayhorn. No, I don’t recall that she mentioned that. 

Mr. Chertoff. Did you get the impression in any other way from 
anybody, including perhaps Mrs. Clinton herself, that Mrs. Clinton 
was concerned about the way taxes were being paid or other pay- 
ments were being made with respect to this Whitewater project? 

Ms. Strayhorn. I’m not sure Mrs. Clinton was even aware. 

Mr. Chertoff. I’m asking you, did you become aware from any 
source that there was a concern on the part of Mrs. Clinton about 
the way these taxes were being paid or not being paid? 

Ms. Strayhorn. Right now, I don’t remember. 

Mr. Chertoff. Did Mr. McDougal mention it to you? 


1064 


Ms. Strayhorn. I just don’t remember. It’s possible, and I’m sure 
you’ve probably got a document typed or something to that effect. 
I don’t remember, it was not a significant issue. 

Mr. Chertoff. Ms. Strayhorn, you remember a time in the fall 
of 1985 when the financial corporation was involved in the pur- 
chase of property from the Industrial Development Company? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. Do you remember that the actual purchase was 
done by having part of the property purchased in the name of Seth 
Ward and part of the property purchased in the name of Madison 
Financial? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. You understood the reason for that was in order 
to circumvent or get around the 6 percent investment limitation 
that applied to Madison Financial? 

Ms. Strayhorn. Counselor, I was involved in the investigation, 
I’m not sure what I knew at that time or the knowledge that was 
acquired after the investigation. I have a little problem distinguish- 
ing when I knew what. I was aware that there was a purchase, I 
was aware that Mr. Ward was holding some of the property, but 
there were also other people that had purchased the property. 

Mr. Chertoff. Mr. Ward was holding the property on behalf of 
Madison Financial, and McDougal? 

Ms. Strayhorn. I cannot say personally that he was holding it 
on behalf of Madison Financial. I don’t know that anybody told me 
directly that that’s what it was, but, you know, I can 

Mr. Chertoff. It’s a pretty good assumption, you came to realize 
that? 

Ms. Strayhorn. Well, from documents I did and various pieces 
of information, I more or less came to my own assumptions. I don’t 
know if anybody ever really told me. I can’t remember at this time. 
I mean, that was 11 years ago. 

Mr. Chertoff. Ms. Strayhorn, you also came to understand at 
some point, and I understand that you were here as a secretary, 
you were not someone who was a mover and a shaker at the bank, 
but you understood that after the property was acquired, they 
started to sell it off pretty quickly; right? 

Ms. Strayhorn. Yes. 

Mr. CHERTOFF. You understood that the way in which they sold 
it off was they gave loans to the purchaser so that in effect it was 
kind of a shell game? 

Ms. Strayhorn. I have difficulty with the terminology. I think 
all this was documented. I think I even produced a paper trail for 
the Justice Department in the previous indictment against Mr. 
McDougal and others. I mean, it was an extensive investigation 
and we reviewed all the transactions, and I produced documents 
under a subpoena to 

Mr. Chertoff. Ms. Strayhorn, again, I’m going to ask you if we 
can show you page 120 of your recorded interview with the RTC, 
and I understand you’ve been through this before, but this is a dif- 
ferent investigation and we’re looking at different things. It states: 

Question: And did you get the feeling from looking at that stuff that all the money 
was being moved around among accounts at Madison? 

Answer: In some cases, yes. Some of the funds went to pay off loans and then 
other loans were made. 
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Question: It looked like a shell game. Not to interrupt, but did it look like a shell 
game? 

Answer: Yeah, what I understand a shell game to be. Particularly the Seth Ward 
loans. 

Question: Right, because Fulbright’s sale closed and then Castle Water and Sewer 
closed and that paid off the Ward loan and then they had to get another project 
done to pay off those loans and it seemed it would be building on itself; right? 

Answer: And the one piece of property that Seth Ward ended up with, I mean, 
he ended up with a piece of property free and clear, and we took — after the Seth 
Ward trial, I did go and record the deed to the property behind the — [and it’s blank] 
that I think it was 28 acres or something, he deeded that back because it was collat- 
eral on a $400,000 loan plus it was collateral on a $70,000 loan plus then he had 
the unsecured $90,000 loan that he really was liable on. I think they deducted that 
from the judgment. But that was the worst-case scenario that I’ve ever seen. In fact, 

I had to do a schedule so that I could keep up with it, and there was the airplane 
loan that was real fun to investigate, too. And I think the airplane actually came 
from Chris Wade to start with. 

Do you remember all this? 

Ms. Strayhorn. Yes, and I believe we produced documents. We 
could be bogged down here for weeks rehearsing all the trans- 
actions. I didn’t make any assumptions as to whether they were 
wrong or that, but yes, I did. 

Mr. Chertoff. You stand by your statement, I take it, a couple 
of years ago to the investigators that yeah, what I understand a 
shell game to be, particularly the Seth Ward loans? You said that. 
It was recorded. 

Ms. Strayhorn. Well, yes, a shell game I think is used loosely, 
but I don’t even know what a shell game is, particularly. 

Mr. CHERTOFF. It’s a pyramid scheme, a Ponzi scheme. It’s when 
you take the pea and you put it under the shells and you move it 
around so quickly that the sucker doesn’t know where the pea is. 
That’s what a shell game is. 

Ms. Strayhorn. I think the documents speak for themselves. 

Mr. Chertoff. Now that gets us to the issue of the documents, 
so let me turn to some of those. You, in fact, became involved testi- 
fying as a witness at a trial involving Seth Ward and a dispute he 
had with Madison Financial, right, or Madison Guaranty; correct? 

Ms. Strayhorn. I’m not sure who was named in the suit but it 
was directed toward Madison, yes. 

Mr. Chertoff. It was called Ward v. Madison; right? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. It had to do with Ward’s claiming commissions 
for his participation or his interest in the sale of some of these 
properties; right? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. An issue came up concerning an option agree- 
ment. Do you remember that? 

Ms. Strayhorn. Yes, sir. 

Mr. Chertoff. You testified in the trial? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. Were you actually shown the option agreement? 

Ms. Strayhorn. Do you not have the transcript of the trial? 

Mr. Chertoff. Well, I have a transcript of the trial. I’m trying 
to ask you whether at any point before the trial when you were 
preparing for the trial, when you were being interviewed, when you 
were meeting with lawyers, did anybody ever show you a copy of 
the option agreement? 
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Ms. Strayhorn. I don’t recall. You know, I have looked at this 
thing hundreds of times, and you know, I stand by my testimony, 
whatever it was at that point. 

Mr. Chertoff. Well, I’m not asking you about something you 
testified about. I’m asking you whether you ever were shown this 
option agreement. 

Ms. Strayhorn. I have seen it. I don’t know when I have seen 
it, but yes, I have seen it. 

Mr. Chertoff. Did you see it in connection with the 1987 or 
1988 handling of this case, Ward v. Madison ? 

Ms. Strayhorn. That’s very possible. I don’t have any documents 
to refer to that effect, but 

Mr. Chertoff. Let me start by showing you documents we are 
going to put up on the screen. One is marked SW 1-008 and one 
is SW 1-005. They also bear markings, Plaintiffs Exhibit 5 and 
Plaintiffs Exhibit 4. I believe these were two documents that you 
were shown and you did testify about in the trial. 

I also want to make sure you have a copy of your trial testimony, 
and before we get into these documents I want to refer you to 
pages 196 and 197 of your trial testimony, and Jennifer will get it 
for you in a second, where you testified about the time that Mr. 
McDougal changed his offices. Do you have that trial testimony? 
We’ll get it for you right now. Page 196 and 197, at line 21, in your 
testimony at the trial, you were asked: 

Question: Where did he go? 

Answer: He vacated the offices at the savings and loan building and moved to a 
sales office at the Castle Grande estates. There was a sales office for the financial 
coloration that was established there, and he moved his office there. 

Question: Do you know why he moved? 

Answer: Yes. 

Question: Why? 

Answer: He did not want to be accessible to the examiners to have to answer any 
questions at that time. 

Do you remember giving that testimony in response to those 
questions? 

Ms. Strayhorn. I can’t deny the fact that it’s a record, but 

Mr. Chertoff. OK. Let me show you Plaintiffs Exhibit 5. You 
were shown this in the trial, too. You recognize this document, the 
typewritten portion of the document, not the part where it’s written 
“void” across the top in handwriting. Do you recognize the typed 
portion of the document? 

Ms. Strayhorn. Yes. 

Mr. CHERTOFF. You typed this; correct? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. You typed it at Mr. McDougal’s direction? 

Ms. Strayhorn. I believe it would be at Seth Ward’s direction. 

Mr. Chertoff. At Seth Ward’s direction? 

Ms. Strayhorn. According to the typist symbol, yes. 

Mr. Chertoff. SW is Seth Ward and SS is your initials? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. Did you write the words “void” across the top? 

Ms. Strayhorn. It doesn’t look — it doesn’t look like my 

Mr. Chertoff. In fact, isn’t it the case that you had not seen 
that this document is an agreement between Mr. Ward and Mr. 
McDougal that appears to set forth their arrangement with respect 
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to the purchase of this property. Am I correct that when you typed 
this, you believed that this was the agreement and it is signed — 
that governed the arrangement between Ward and McDougal with 
respect to what Ward did on this property? 

Ms. STRAYHORN. Fm sorry, Fm not following your direction. 

Mr. CHERTOFF. You understood — when you typed this letter, you 
believed that this was, in fact, the final agreement that had been 
entered into between Ward and McDougal regarding the purchase 
of the property; right? 

Ms. STRAYHORN. Tell you the truth, I typed it. I don’t know if I 
ever had a belief of anything. It wasn’t my prerogative to believe 
or disbelieve. I mean, the document stands by itself. 

Mr. Chertoff. When is the first time you saw that this docu- 
ment had “void” written across it? 

Ms. STRAYHORN. I don’t know. I think it may have been pre- 
sented at trial. 

Mr. Chertoff. I’ll help you, on page 195 of your testimony, line 
14, states: 

Question: Had you ever seen this document with void written on it before Mr. 
Ward brought this lawsuit? 

Answer: No, I had not. 

So you would agree with me that between September 24, 1985, 
or thereabouts when this document was typed by you and a couple 
of years later when this lawsuit was dropped — was brought, rather, 
you did not — you had not seen that this agreement, this initial 
agreement, had been voided; correct? 

Ms. STRAYHORN. I stand by my testimony, Counselor. 

Fm at a disadvantage here because I have not reviewed these 
documents for some time. I’ve been deposed, interrogated. I’ve testi- 
fied in so many trials, both defensive and offensive, and I would 
prefer that we not get bogged down in details, because I just plain 
don’t remember. They were minor details as far as I was concerned. 

Mr. Chertoff. Plaintiff’s Exhibit 4 is a document you did not 
type; right? You were shown this at the trial, too? 

Ms. STRAYHORN. Like I say, Counselor, I stand by my testimony. 

Mr. Chertoff. Would you agree with me that this is not a docu- 
ment you typed; right? 

Ms. STRAYHORN. Since it doesn’t have my typist signature on it 
and in some cases I may have left it off, but for some reason, but 
at the time I don’t believe that I thought I had done it. 

Mr. Chertoff. Again, just to put your mind at ease, that’s what 
you testified about at page 194, line 22: 

Question: I have placed in front of you Plaintiffs Exhibit 4, which is a September 
24, 1985 letter. Did you prepare this letter? 

Answer: No, I did not. 

We have someone who has accepted or at least indicated some 
responsibility for the letter. We have an Official Record of Inter- 
view from the Office of the Inspector General with a Martha Pat- 
ton, former secretary to Webster Hubbell, which I would like to put 
up to close this part of the examination. At page 2, the report dis- 
closes the following and we can put it up on the Elmo. 

Ms. Patton was shown a copy of a letter dated September 24, 1985, from Seth 
Ward to James McDougal, President, Madison Financial Corporation. [See Attach- 
ment 2] The letter is not on Rose letterhead. Rather, it has Mr. Ward's name and 
address at the top. Ms. Patton stated that she could not recall typing this specific 
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letter either but that she believed she did, because the type is similar to the IBM 
typewriter and the second page is formatted in the style she used while a Rose sec- 
retary. She further stated that both letters appear to be her style of typing. 

When my time resumes we’ll continue with what happened with 
respect to this letter, the property, and how it related to the option. 

The Chairman. Senator Sarbanes. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Good morning, Ms. Strayhorn. 

You’ve testified a number of times, and I just wanted to try to 
ascertain that here this morning. I take it you testified at the trial 
of Mr. McDougal; is that correct? 

Ms. Strayhorn. Yes, sir. 

Senator Sarbanes. That testimony was quite extensive, as I un- 
derstand it. In fact, we have it here. It’s a public record, so your 
previous testimony is available to the Committee and anyone else 
who wants to look at it. You also testified at this civil trial involv- 
ing Mr. Ward and Madison that Mr. Chertoff has been asking you 
about; is that correct? 

Ms. Strayhorn. Yes, sir. 

Senator Sarbanes. I will note we have testimony available and 
of course that’s generally available as well. I take it you were inter- 
viewed at some length by the Pillsbury Madison firm who was 
doing an investigation for the RTC. Do you recall that? 

Ms. Strayhorn. Is that the young fellas from Los Angeles? 

Senator Sarbanes. Yes. I’m told that that’s correct. 

Ms. Strayhorn. I did meet with — were they retained by the 
RTC, I believe? 

Senator Sarbanes. As I understand it that was a lengthy inter- 
view as well, was it not? 

Ms. Strayhorn. Well, my daughter and daughter-in-law were 
out looking for me that night, so yes, I think it was. 

Senator Sarbanes. I will make note of the fact that we have that 
testimony and it’s generally available to the Committee, and to the 
public and to the press, as a matter of fact. 

You also did an interview of some type with the Inspector Gen- 
eral of the RTC. Do you recall that? 

Ms. Strayhorn. Yes, I believe we met at our offices, as a matter 
of fact, and I’m not sure what date, yes. 

Senator Sarbanes. Let me just read this into the record. This is 
from the Office of the Inspector General of the Resolution Trust 
Corporation, saying that Sue Strayhorn, former secretary, Madison 
Financial Corporation, a subsidiary of Madison Guaranty Savings 
& Loan, was interviewed by RTC OIG, Assistant Regional Inspec- 
tor General for Investigation, Phillip Spray, and FTC OIG Special 
Agent Joe Chappel at the U.S. Department of Agriculture’s OIG of- 
fice in Little Rock on April 5, 1994. On April 7, 1994, Strayhorn 
signed an affidavit memorializing the April 5, 1994 interview. Do 
you recall that? 

Ms. Strayhorn. Senator, I’m at a loss here because it seems like 
you have all the information. You know, I can tell you from this 
point — how much time do you have? It took us like 5 years, and 
if you want to just skim the surface we can make it 3 years, but 
I’m sorry, I stand by my testimony and 
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Senator Sarbanes. I’m not trying to inquire into the substance 
of your testimony. I’m just trying to establish on the record that 
you’ve testified in a lot of places, to a lot of different people, and 
that testimony is generally available, both to this Committee, and 
to the public. In a sense, given that it’s so publicly available, it 
seems to me that we have the substance of what you have to tell 
us in all of these 

Ms. Strayhorn. That’s what I’m saying, yes. 

Senator SARBANES. In all these previous appearances, or previous 
testimonies. Now, you recall giving this one as well, I take it. 

Ms. Strayhorn. I believe that’s one I may have even been al- 
lowed to edit and may have even signed. Is that the one? 

Senator SARBANES. That’s the one that you did an affidavit on, 
and I assume they probably showed it to you and you were able 
to edit it and correct it? 

Ms. Strayhorn. Yes, I was, as a matter of fact. 

Senator Sarbanes. Have you had any conversations or inter- 
views with this Committee or the staff of this Committee? 

Ms. Strayhorn. I talked to Ms. Fisher, just in general terms — 
about arrangements and scheduling. I did speak with Mr. D’Amato 
earlier today. I don’t want to lie on record. 

Senator Sarbanes. About the substance of matters or just about 
appearing? 

Ms. Strayhorn. I don’t know how you would classify that. May- 
be, Mr. D’Amato can clarify that. 

The Chairman. Ms. Strayhorn indicated to me that she believes 
she’ll be a witness in another trial, and she was concerned about 
testimony today, whether that would bring further inquiries. Her 
schedule has been disrupted and this has been somewhat of an or- 
deal. We talked for 2 or 3 minutes and I assured her we would at- 
tempt to accommodate her as best as possible and that all she had 
to do was answer the questions to the best of her ability and that 
was the nature of her comments to me. In an effort to accommodate 
her, I believe one of our staffers, in setting up and making arrange- 
ments, agreed that she would be able to come and give a deposition 
and then testimony. That was what Ms. Fisher did in attempting 
to facilitate and meet with Ms. Strayhorn’s problems. 

Ms. Strayhorn. Correct. 

Senator Sarbanes. Well, now, I didn’t understand. 

Ms. Fisher interviewed you; is that correct? 

The Chairman. No, she did not. Ms. Fisher attempted to sched- 
ule the witness at a time that would accommodate, as we do with 
all. It was simply a call for the purposes of setting up a schedule 
so Ms. Strayhorn could be here. In addition, it was agreed, in order 
to help Ms. Strayhorn, that there would not be a deposition be- 
cause that might take her coming down an additional time. She felt 
relieved about that, that she would only have to be examined once 
as opposed to coming in and having a deposition and then coming 
back and testifying. That was the nature of the contact. 

Senator Sarbanes. With Ms. Fisher? 

The Chairman. A telephone conversation, which we do, Senator, 
with all of the witnesses either through them directly or through 
their counsel when they have attorneys. 
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Senator Sarbanes. Well, that’s a helpful explanation. Your con- 
cern this morning, Ms. Strayhorn, that you’re to testify and you an- 
ticipate testifying in some trial; is that correct? 

Ms. Strayhorn. I don’t anticipate, Senator. I’ve been subpoenaed 
by the Special Counsel. 

The Chairman. She wanted to advise me of that. 

Ms. Strayhorn. Unless I want to get arrested and I don’t think 
that would look real good. 

Senator Sarbanes. All right. Are there other testimony or inter- 
views besides these that would be available that would — where you 
had spelled out, you know, your recollection of the substance of 
matters that you can recall? 

Ms. Strayhorn. Senator, I have been interviewed, deposed, testi- 
fied in court so many times, I’ve never been able to attend a trial. 
I think all of the facts on this issue is well-documented, particu- 
larly in the RTC records. 

I personally have documented most of this information. You 
know, we’re going to be here for weeks if we get bogged down in 
the minor details. I stand by my testimony. 

Anything out of that area, I will be glad to help you with. 

Senator SARBANES. Now, I understand that, and I think that’s an 
important point. I’m just trying to find out whether there’s other 
testimony besides the ones that we’ve already discussed that you 
recall giving. We’ve had the two trials, the testimony, the interview 
with the RTC Inspector General where you edited it and signed it, 
and then we have the lengthy interview you had with the RTC peo- 
ple that, as you indicated, involved a lawyer from Los Angeles. 
Have there been other instances of interviews or testimony that 
you can recall? 

Ms. Strayhorn. I’ve spoken with the counsel on some occasions, 
and I didn’t log all of these. I thought maybe, you know, after this, 
and if I had known it was going to be so extensive I probably 
should have kept a log. No, sir, I don’t recall. 

I have had several interviews with the Special Counsel, yes. 

Senator Sarbanes. With the Independent Counsel, with Mr. 
Starr’s office and his people? 

Ms. Strayhorn. Yes. 

Senator Sarbanes. Thank you very much. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. Good morning, Ms. Strayhorn. My name is 
Richard Ben-Veniste. We have not spoken or met before. 

Ms. Strayhorn. No, sir. 

Mr. Ben-Veniste. I’ll try to be very brief today hopefully. Let me 
make sure of one fact, however, and that is with respect to the time 
that Mr. McDougal moved out to the trailer office, you’re quite 
clear that that was sometime on or after February 1986? 

Ms. Strayhorn. It was in that general timespan, yes. 

Mr. Ben-Veniste. We are told on the basis of the testimony of 
the auditors that came in to audit the Madison Guaranty Savings 
& Loan that they were in from February through July, and Mr. 
McDougal was out there during that period of time, and I take it 
continuously thereafter in terms of his principal place of business? 

Ms. Strayhorn. He left in July 1986. 

Mr. Ben-Veniste. He left the savings and loan? 
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Ms. Strayhorn. Yes, sir. 

Mr. Ben-Veniste. That was at the invitation of the Federal au- 
thorities by way of a cease and desist? 

Ms. Strayhorn. I think he may have been given an opportunity. 

Mr. Ben-Veniste. He knew what was coming and they allowed 
him the opportunity to resign essentially? 

Ms. Strayhorn. We never discussed it, but yes, I think so. 

Mr. Ben-Veniste. You got that impression? 

Ms. Strayhorn. Yes. 

Mr. Ben-Veniste. So that the time that you recall when Gov- 
ernor Clinton visited with Mr. McDougal in the trailer office was 
clearly sometime after February 1986. That’s very clear? 

Ms. Strayhorn. Yes, it would have had to have been in that 
time period. I’m not sure exactly. 

Mr. Ben-Veniste. Do you have any way of further pinpointing 
when that visit might have occurred? 

Ms. Strayhorn. No, sir, that was a very busy summer. There 
were a lot of things that had to be handled. It was very insignifi- 
cant. I don’t have, you know, anything to attach it to a particular 
point in time. 

Mr. Ben-Veniste. You mentioned it 

Ms. Strayhorn. I mean, it was not a significant visit as far as 
I could tell, and only on two occasions did I ever even know that 
he came into the office. 

Mr. Ben-Veniste. Do you recall other occasions when there was 
contact between Mr. McDougal and Governor Clinton? 

Ms. Strayhorn. Everybody seems to think they were bosom bud- 
dies. I did not see that at all. 

Mr. Ben-Veniste. Well, we want to get your testimony and your 
recollection, Ms. Strayhorn. 

Ms. Strayhorn. My perception is that they were political 
friends. I don’t think they visited on a regular basis. As far as I 
could tell, at least not in the office situation. 

Mr. Ben-Veniste. OK. You mentioned it was a particularly busy 
or hectic summer. 

Ms. Strayhorn. Yes, sir. 

Mr. Ben-Veniste. Does that lead you to believe that it was closer 
to summer than to February when Governor Clinton visited? 

Ms. Strayhorn. No, I just referred to it because it got rather 
warm in that area during that period, but I don’t have any point 
of reference to establish a date that that was. My husband may re- 
member when he visited his plant, but he reminded me last night 
that it was on that same day. 

Mr. Ben-Veniste. It was on the same day? 

Ms. Strayhorn. Yes. 

Mr. Ben-Veniste. Do you want to take a minute to chat with 
your husband? 

Ms. Strayhorn. I don’t think he’s going to be able to remember 
either because it was rather insignificant. 

Mr. Ben-Veniste. This would be in the nature of new informa- 
tion, and certainly put new light on the subject. 

Ms. Strayhorn. He hasn’t been subpoenaed yet, so 

Mr. Ben-Veniste. From the fact that you raise this point, was 
Governor Clinton in the habit of dropping in as he toured through 
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the State and particularly the area around Little Rock where the 
seat of State government was located? 

Ms. Strayhorn. I’m only aware of this one instance, of which I 
was reminded by my husband last evening, yes. 

Mr. Ben-Veniste. At least it’s fair to say that you don’t remem- 
ber it having been just at the time that Mr. McDougal moved out 
to the trailer, because that would have probably stood out in your 
mind that here Mr. McDougal just got there and all of a sudden 
the Governor dropped in? 

Ms. Strayhorn. Well, I didn’t join him in the sales office until 
a couple or three weeks later, so it wasn’t instantly. 

Mr. Ben-Veniste. It could have been in the spring or summer, 
it didn’t stand out in your mind? 

Ms. Strayhorn. I don’t recall cold weather, but then in Arkan- 
sas we have warm days in March. I don’t have any reference point. 
I just don’t, I’m sorry. 

Mr. Ben-Veniste. Fair enough. I’m just trying to get the best 
recollection you can provide us, not being critical. 

Ms. Strayhorn. I have trouble remembering the important 
points. That just was not a significant event in my book. 

Mr. Ben-Veniste. Let me ask you about the relationship be- 
tween Mr. McDougal and Mr. Hale. Have you met David Hale? 

Ms. Strayhorn. I’m sure you’re going to have some document 
that says I did, but I don’t recall ever meeting the man. 

Mr. Ben-Veniste. I’m not suggesting you did. 

Ms. Strayhorn. You don’t have a document there saying I do? 

Mr. Ben-Veniste. I’m not trying to trip you up Ms. Strayhorn. 

Ms. Strayhorn. Right now, I don’t recall ever meeting him, no. 
I did deal with him on other matters, but 

Mr. Ben-Veniste. Were you aware of the fact that Mr. McDougal 
and Mr. Hale had a business relationship? 

Ms. Strayhorn. I came to perceive that they were initiating a 
business relationship, yes. 

Mr. Ben-Veniste. You testified that you became a person who 
was extremely helpful to the U.S. Attorney’s office in terms of the 
paper trail, as you mentioned, and authenticating documents and 
doing your best to provide truthful testimony as requested by the 
U.S. Attorney’s office in Little Rock in preparation for the criminal 
trial of Mr. McDougal back in 1989. Is that fair to say? 

Ms. Strayhorn. I’m not sure how helpful I was. I was about the 
only one left that had any knowledge at all. 

Mr. Ben-Veniste. You were trying to do your best, is my point. 

Ms. Strayhorn. I was, yes. 

Mr. Ben-Veniste. Obviously the events were a lot fresher in 
your mind back in 1989 than they are now, 7 years later? 

Ms. Strayhorn. Well, I have to point out too, these matters are 
just one in many that were extensively investigated, in most cases 
litigated. Some ended up in bankruptcy, so I was dealing with — 
during the RTC period under which I worked for the RTC, period, 
there were so many matters that didn’t give me time to reflect on 
a lot of issues. 

Mr. Ben-Veniste. Let me ask you about David Hale to see if you 
have a recollection about the Dardenelle development matter. 

Ms. Strayhorn. Yes, I was involved in that. 
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Mr. Ben-Veniste. Will you tell us what you recall about that 
matter? 

Ms. Strayhorn. The deposition? 

Mr. Ben-Veniste. In terms of Mr. Hale’s role, Mr. McDougal’s 
role and the role of individuals who Mr. Hale may have encouraged 
to put up property as security for a loan. 

Ms. Strayhorn. I’m sorry, can you rephrase that question? 

Mr. Ben-Veniste. What do you recall about what that invest- 
ment was all about? 

Ms. Strayhorn. The Dardenelle development? 

Mr. Ben-Veniste. Yes. 

Ms. Strayhorn. From my recollection, it was a family farm, and 
I think it was like 200 and something acres. The family of his 
secretary 

Mr. Ben-Veniste. Of Mr. Hale’s secretary? 

Ms. Strayhorn. Yes. I think it was in danger of being foreclosed 
and his secretary had asked him to help her out to keep it from 
being foreclosed and sold at a foreclosure sale. 

This is purely from memory. I think all of this may be stated in 
the complaint that was filed in the cross complaint and the counter 
complaint by the Crooms family. 

Mr. Ben-Veniste. Who is the Crooms family. 

Ms. Strayhorn. They were the elders of Karen Crooms. 

Mr. Ben-Veniste. Karen Crooms was a secretary to Mr. Hale? 

Ms. Strayhorn. I say secretary in general terms. I’m not sure 
of her capacity. 

Mr. Ben-Veniste. May she have been administrative assistant or 
in that capacity? 

Ms. Strayhorn. She was associated with his office, yes. 

Mr. Ben-Veniste. Somehow Mr. Hale was involved in having his 
secretary’s parents’ farm put up as collateral in connection with a 
loan. Is that true? 

Ms. Strayhorn. I don’t think they were her parents. They were 
related but I’m not sure of the relation. 

Mr. Ben-Veniste. Do you remember what occurred? 

Ms. Strayhorn. In the case? 

Mr. Ben-Veniste. Yes. 

Ms. Strayhorn. I believe that settled before it got to trial. 

Mr. Ben-Veniste. What occurred in terms of the transaction? 
What was the nature of what Mr. Hale did with that farm? 

Ms. Strayhorn. The nature of the loan itself? 

Mr. Ben-Veniste. Yes. 

Ms. Strayhorn. I don’t think there was anything outstanding in 
that particular transaction. 

Mr. Ben-Veniste. I’ll see if I can refresh your recollection, we’ll 
get some documents up later. You made the request that you not 
be deposed in this matter to Ms. Fisher? Is that what I understand 
occurred, or were you passing on someone else’s request? 

Ms. Strayhorn. Pardon me? 

Mr. Ben-Veniste. Did you make the request that you not be de- 
posed by this Committee prior to your testimony? 

Ms. Strayhorn. No, I did not. In fact, I was here at 8:30 or 9 
o’clock expecting to be deposed. 
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Mr. Ben-Veniste. By “deposed” I mean, giving a deposition pri- 
vately before your public testimony that you’re giving. 

Ms. STRAYHORN. I understood that that was the arrangement. 

Mr. Ben-Veniste. That you were going to be deposed earlier this 
morning? 

Ms. Strayhorn. Yes. 

Mr. Ben-Veniste. Who did you make that arrangement with? 

Ms. Strayhorn. I think Ms. Fisher may have mentioned it to me 
on the phone. It was not spelled out in the letter or the subpoena, 
but I believe she was relaying how it’s typically done, yes. I don’t 
know your procedures here. I haven’t followed these hearings at all. 

Mr. Ben-Veniste. I’m trying to catch up with them myself. The 
Chairman mentioned that you made a request of Ms. Fisher that 
you not be deposed in connection with this matter. 

The Chairman. Mr. Ben-Veniste, I try not to cut in on other 
people 

Mr. Ben-Veniste. Except me. 

The Chairman. I did not say that. I said that Ms. Fisher indi- 
cated to Ms. Strayhorn that we would not require her being de- 
posed, inasmuch as much of the information, and I believe we have 
an ongoing thing that we have people on occasion who have given 
sworn statements, we have not found it necessary to depose all of 
them. Ms. Fisher indicated to Ms. Strayhorn that a deposition 
would not be necessary. Ms. Strayhorn was appreciative of that be- 
cause that meant she would not have to come in on another day. 
That’s what I said. 

Mr. Ben-Veniste. I must have misinterpreted it 

The Chairman. Then you did. 

Mr. Ben-Veniste. Or you misspoke, Mr. Chairman. 

The Chairman. I don’t think it’s your position to tell me whether 
I misspoke. 

Mr. Ben-Veniste. Or I misheard. 

The Chairman. Senator Dodd. 

OPENING COMMENTS OF SENATOR CHRISTOPHER J. DODD 

Senator Dodd. May I inquire just out of curiosity, Ms. Strayhorn, 
are you represented by — is this your lawyer behind you? 

Mr. Ben-Veniste. No, it’s her husband. 

Ms. Strayhorn. That’s the only representation I have. No, I’m 
without counsel. I don’t think they have public defenders for wit- 
nesses. Or maybe they do. 

Senator Dodd. I apologize. This is your husband, then? 

Ms. Strayhorn. This is my husband, yes. 

Senator Dodd. So you’re without a lawyer here today? 

Ms. Strayhorn. That’s correct. 

Senator Dodd. Why don’t you have a lawyer? 

Ms. Strayhorn. I don’t see that I should spend my personal 
funds to accommodate the Committee or the Special Counsel. I’m 
here to tell the truth. I don’t think there’s anything wrong with 
that, and I don’t need legal counsel to tell me how to tell the truth. 

Senator Dodd. Good for you. I might point out, we have six, 
seven, eight U.S. Senators here. How many lawyers do we have 
here on the staff? People raise their hands who are attorneys. 
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Ms. STRAYHORN. I notice the lawyers have lawyers so maybe I’m 
in big trouble. I’m not sure. 

Senator Dodd. How many people are lawyers, will they raise 
their hands on the staff here? 

Senator Murkowski. May I sit down, Senator? 

Senator Dodd. Sure. 

Senator Murkowski. Thank you. 

Senator Dodd. How many lawyers do we have here? Do we have 
lawyers back here? I’m just curious, how many lawyers? 

The Chairman. I think this is now getting 

Senator Dodd. I just make the point we have six, seven U.S. 
Senators, a raft of the attorneys here and a witness who has been 
through four of these processes before. I made a point. 

Senator Sarbanes. Ms. Strayhorn has touched on something that 
we need to give some thought to, and that is the people who are 
called here as witnesses incur significant expense, and if they bring 
counsel, they have to pay the fees themselves. There’s no provision 
by the Committee to cover counsel fees, and some witnesses have 
come before us have incurred very large legal bills. Congress ought 
to give some thought to that. 

Ms. Strayhorn. Senator, all the attorneys I’ve been associated 
with are either going to be up here with me or involved with Madi- 
son. The only ones that I know and trust. Besides, it would be rath- 
er extensive fees just to bring him up to speed on the situation. 

Senator Sarbanes. Yes. And the travel cost, too. 

Ms. Strayhorn. Should I have a counsel? 

The Chairman. No. Ms. Strayhorn, I think you said it best when 
you said you didn’t need an attorney because all you were going to 
do is tell the truth to the best of your ability, and I believe that’s 
where you’re coming from. 

Ms. Strayhorn. Exactly. 

The Chairman. We appreciate your coming in, and that’s why we 
have attempted to limit the number of times you would have to 
come in. That was the nature of the communication between our 
staff and Ms. Strayhorn. This morning she asked to speak to me 
and we spoke for maybe 2 minutes, in which she said that she had 
to testify at other cases and was appreciative that we did not have 
to go through the deposition as well. So that was the nature of our 
conversation and it was at her request. I thought certainly if a wit- 
ness was going to come in and ask to meet the Chairman — I have 
never spoken to you previously, have I, Ms. Strayhorn? 

Ms. Strayhorn. No, sir. 

The Chairman. If she asked to communicate with the Chairman, 
that that would be appropriate. 

Senator Sarbanes. Yes. 

Ms. Strayhorn. Was that not proper? 

Senator Sarbanes. No, it’s all right. 

Ms. Strayhorn. I’m sorry. 

The Chairman. Everybody is a little edgy, and we appreciate 
your being here. 

Ms. Strayhorn. I don’t understand. 

The Chairman. You calmed us down a little bit, and brought us 
back to reality. 
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Mr. CHERTOFF. Thank you. Let me just kind of pick up where we 
were. We have before you two exhibits, Plaintiffs Exhibit 5, which 
you've told us that was the version of the agreement between Ward 
and McDougal of September 24? 

Ms. STRAYHORN. I can't hear you. 

Mr. CHERTOFF. I'm sorry. Plaintiffs Exhibit 5, which was the 
version of the agreement of September 24 between McDougal and 
Ward, which you’ve told us you typed. We also have Plaintiffs Ex- 
hibit 4, which is the September 24 agreement that you didn't type, 
but that Mr. Hubbell's secretary appeared to recognize. 

Were you aware or did you become aware at some time in the 
course of your participating in the Ward v. Madison case, back in 
1988, that the second agreement was a back-dated letter? 

Ms. STRAYHORN. Did I testify to that? 

Mr. Chertoff. No. Did you become aware of it in the course of 
the case. You worked on the case. You were at the bank when 
Ward v. Madison was going on; right, you were the legal officer? 

Ms. Strayhorn. What date was that case tried? 

Mr. Chertoff. It started in 1987. I think it was tried in 1988. 

Ms. STRAYHORN. Yes, I was basically coordinating legal matters, 
bankruptcy matters. 

Mr. Chertoff. You had some responsibility to follow the course 
of these cases; right? You weren't a lawyer, but you were involved 
in the cases? 

Ms. Strayhorn. I have been accused of practicing law without 
a license. 

Mr. Chertoff. That's a serious accusation. My question to you 
is this — and I am not saying you should have been — were you 
aware from your participation in the case, that the second letter 
agreement, the one you didn't type, was a back-dated agreement? 
At some point did you learn that? 

Ms. Strayhorn. There were some surprises that were brought 
out in the trial. Was this not documented in my testimony? 

Mr. Chertoff. I don't think you testified about it. Let me see if 
I can help you a little bit. 

Ms. Strayhorn. I am not aware — I don’t know who testified to 
what because I was excluded from that trial. 

Mr. Chertoff. You may have learned about it afterward. Let me 
help you by giving you some testimony by others in the same case. 
There was testimony by Mr. Latham. John Latham had been the 
head of the bank or the CEO of the bank in 1985 and 1986. 

Ms. Strayhorn. Yes, he hired me. 

Mr. Chertoff. This is page 105 of the August 30, 1988, trial 
transcript. 

Senator Sarbanes. Are we asking Ms. Strayhorn what she had 
knowledge of? 

Mr. Chertoff. I am attempting to refresh the witness's memory 
by calling her attention to some testimony that came out in the 
trial so I can ask her whether that helps us elicit any further recol- 
lection she may have about the circumstances, a practice which I 
believe has been followed by both sides in the Committee. 

The Chairman. OK, come on. 

Senator Sarbanes. Except Ms. Strayhorn said earlier that she 
heard 
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The Chairman. Senator, please. 

Senator SARBANES. I just want to make this point, Mr. Chair- 
man, it is relevant. Ms. Strayhorn said earlier she heard so much 
from so many different places, she was not sure when she learned 
what when, as I recall. 

Ms. Strayhorn. Exactly. It’s been difficult for me to distinguish 
what I knew, say, at particularly this date and after I even re- 
viewed it with the RTC. 

The Chairman. Ms. Strayhorn, those things that you have no 
particular recollection of, we understand. If we can give you some 
documents, they may or may not refresh your recollection. If you 
have testified in a particular way, I will ask Counsel to make sure 
it doesn’t look like some sort of a trick question, to say, by the way, 
on such-and-such a day this is what you testified, and then do it. 
Nobody is going to try to trip you up. That’s not the purpose. I 
want to put your mind at ease. 

Senator, if we have any prior statements with respect to some- 
thing that we’re asking this witness to testify to,, let’s make it 
known so she doesn’t feel we are holding back. I participated in one 
of those things and it is bad. It is tough when somebody up here 
has information you don’t know, and they have it, and it really 
verifies what they are asking. 

Senator Sarbanes. That’s my point, Mr. Chairman. We have a 
team of lawyers up here on all sides and we have a witness without 
a lawyer 

The Chairman. She knows that this is not an attempt to do any- 
thing other than to get the information. 

Ms. Strayhorn. Basically, my frustration is getting bogged down 
into the details. You know, the case was litigated, it was settled 
and, after several appeals. In fact I think it was even settled after 
I left the receivership. 

The Chairman. We are going to move along, but it is important 
for us, outside of the purview of that case, to try to get various 
facts. If you can, help us put some of those facts together so we can 
get the actual picture of what took place. 

Ms. Strayhorn. OK. 

Mr. CHERTOFF. This is not your testimony, this is someone else’s 
testimony at the same trial. It is page 105 of Mr. Latham’s testi- 
mony, line 16, and it states: 

Mr. Latham, while we are looking for that exhibit, let me hand you what has been 
introduced as Plaintiffs Exhibit 2, which is a September 24th letter agreement 
marked void and Plaintiffs Exhibit 4, another September 24, 1985 letter agree- 
ments. 

Exhibit 4 is the one you did not type. 

Question: Have you ever seen or did you, while you were at Madison, ever see ei- 
ther one of those letter agreements? 

Answer: Yes, I don’t know how to differentiate. They are both dated the same. But 
exhibit number 4 was one that Seth Ward brought to my attention around May or 
June 1986. 

That’s the one that’s not marked void. 

Mr. Ward’s testimony, same trial, page 17 of the transcript 

The Chairman. Wait a minute, we are going to get it for her. 

Ms. Strayhorn. Is she going to charge me secretarial fees? 

The Chairman. No, she is not going to charge you. 
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Mr. Chertoff. Do you have it? It’s Bates stamped 139. It’s page 
17 of the trial transcript. 

The Chairman. You want to bring it down there? We will get it 
down there. What line is that? 

Mr. Chertoff. We will start at line 

The Chairman. No, what line is it? 

Mr. Chertoff. Line 18. 

The Chairman. Line 18. 

Mr. Chertoff. This is relating to Exhibit 4, starting on page 17 : 

Question: What is the date on that agreement? 

Answer: The date of the agreement is 24th of September 1985. 

Question: Was it executed on that date? 

Answer: No, sir. It was not executed on that date. It replaced the original agree- 
ment that was executed on that date. 

Ms. Strayhorn. That sounds reasonable, yes. 

Mr. Chertoff. You remember that. Did you know that from the 
trial or from something you learned afterward that the main dif- 
ference between the original agreement and the back-dated agree- 
ment, which Mr. Latham testified he first saw in May or June 
1986, was that the back-dated agreement carved out a piece of 
property for Mr. Ward to hold himself that's sometimes known as 
Holman Acres? 

Ms. Strayhorn. This is the one that Madison held the option on. 

Mr. Chertoff. Right, this is the same piece of property that 
later became the subject of that second option which Ward had 
with Madison that became the subject of the trial. You've put your 
finger on it. 

Ms. Strayhorn. I think so. As I recall, the voided copy was the 
one that I had retained in my file. 

Mr. Chertoff. Right. 

Ms. Strayhorn. But I did not have this of record; is that correct? 

Mr. Chertoff. I think that's correct. The second one was the one 
you didn't have anything to do with that was back-dated. It is the 
second one that for the first time gave Ward that piece of property, 
Holman Acres, which later became part of the option. So let's get 
to that second option which is the thing that came up in Ward v. 
Madison trial. 

Let me show you SW 1-070, the May 1 option to purchase real 
estate which covered this Holman Acres we have just been talking 
about. I am going to make sure you have a copy of that; take a mo- 
ment, if we can, to have you pause and take a look at this. 

Ms. Strayhorn. Oh, I don't do speed reading. Could you tell me 
the general — I don't recall. I recall the option. 

Mr. Chertoff. OK. Did you have anything to do — and let me put 
it in context for you. What we have established so far is that you 
prepared an original agreement, which you’ve told us you had in 
your file back around September 24, relating to the original ar- 
rangement between Ward and McDougal on the purchase of this 
land. You later learned there was a second agreement prepared. 
Your agreement was marked void. The second agreement prepared 
was back-dated. You had nothing to do with that. 

That second agreement carved out a little piece of this property 
for Ward to keep, which is known as Holman Acres. Holman Acres 
became, as you know, the subject of a bunch of loan documents in 
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early 1986 where money was loaned against that piece of property, 
was secured by that piece of property, Holman Acres, and where 
that piece of property, Holman Acres, also became the subject of 
this option to purchase real estate. 

Showing you the option that you have before you now, which was 
prepared on May 1, 1986, were you aware of this option before the 
Ward v. Madison trial? 

Ms. Strayhorn. I was not aware of this option. 

Mr. Chertoff. Do you know to this day how that option docu- 
ment got prepared or who prepared it? 

Ms. STRAYHORN. If my initials are on it 

Mr. Chertoff. No, they are not. I guarantee you 

Ms. Strayhorn. OK. 

Mr. Chertoff. Again, so we don’t surprise you, there is evidence 
in the record that Mrs. Clinton prepared this document. My ques- 
tion is whether you had — other than what you may have heard in 
the newspapers or things of that sort, did you have any knowledge 
of that, you know, before this came up in the last couple of weeks? 

Ms. Strayhorn. That Ms. Clinton prepared the document? 

Mr. Chertoff. Yes. 

Ms. Strayhorn. Why wouldn’t he have his son-in-law prepare 
the document? 

Mr. Chertoff. You mean why wouldn’t Mr. Ward have Webster 
Hubbell prepare the document? 

Ms. Strayhorn. Of course. 

Mr. Chertoff. That’s a very good question. 

Ms. Strayhorn. I mean, am I allowed to ask questions, Mr. 
Chairman? 

The Chairman. Ms. Strayhorn, we are going to give you great 
latitude. You can make any observations you feel appropriate. 

Ms. Strayhorn. Thank you. I need all the help I can get. 

Mr. Chertoff. I don’t think so. I think we do. 

The Chairman. You are doing very nicely, thank you. 

Mr. CHERTOFF. Is it your impression Mr. Ward used Mr. Hubbell 
to do some of his legal work with respect to his business? 

Ms. Strayhorn. That Mr. Ward used Mr. Hubbell? I don’t know 
of it in this particular instance, but you know, there’s been known 
to be kinfolk prices. 

Mr. Chertoff. Kinfolk prices, I think I have heard about that 
even where I live. You have raised a legitimate question — I can’t 
answer it. I guess you can’t either — which is, why Mrs. Clinton 
would have drafted this option rather than Mr. Hubbell. 

Let me ask you this: At this trial of Ward v. Madison , this trial 
that took place in 1988, am I right that one of the big questions 
in the case was whether this option agreement was meant to really 
cover commissions that were owed to Seth Ward from the original 
property deal in 1985? 

Ms. Strayhorn. Correct me if I am wrong. I don’t think the op- 
tion agreement was a part of that, I think the loan itself was. Tes- 
timony may have been provided to establish that the intentions of 
the loan itself was to pay the commissions that Mr. Ward felt he 
had earned. 

Mr. Chertoff. We have in the record testimony of the trial 
about the option and one of the things I want to try to explore with 
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you is if you know why Mrs. Clinton wasn’t called at the trial to 
give whatever information. I am just going to ask 

The Chairman. She is not going to know that, come on. 

Senator Sarbanes. 

Senator Sarbanes. Senator Boxer. 

OPENING COMMENTS OF SENATOR BARBARA BOXER 

Senator Boxer. Thank you very much. 

Ms. Strayhorn, I want to make sure this is an accurate descrip- 
tion of your testimony. You testified that you thought the removal 
of McDougal was probably warranted and it probably would have 
happened sooner, and these are quotes: 

The Federal Home Loan Bank was not equipped to monitor; I mean, they had cut 
staff, they did not have an office here at one time and then they consolidated all 
of their offices in the Dallas area. I think they just did not have enough people. 

You go on to say: 

I think they waited too long and let it get too bad. I think before the Industrial 
Development thing, if they had come in before then, in fact, I think that Madison 
could probably have been pulled out of it, [meaning the bankruptcy] if it hadn’t been 
for that last Industrial Development transaction. 

That’s taken from your testimony. Is that an accurate 

Ms. Strayhorn. I’m sorry, Ms. Boxer. Which testimony? 

Senator Boxer. That was taken from the Pillsbury interview. 
Does that sound like something you would say? 

Ms. Strayhorn. On occasion, I have been known to get carried 
away, yes. 

Senator Boxer. And you basically say that you think that they 
waited too long. The Federal Government waited too long, had they 
come in sooner, this failure could have been averted. That’s what 
you basically testified to. 

Ms. Strayhorn. I am not sure. Was I referring to the examiners 
or to the FDIC? 

Senator Boxer. The examiners. You said they had been moved 
to the Dallas area, after they acknowledged that they didn’t have 
enough people, they waited too long and had let it get too bad? 

Ms. Strayhorn. That’s correct. Madison Guaranty was under a 
supervisory agreement from, I believe it was the 1984 exam. Don’t 
quote me on this because I don’t know that much about regula- 
tions, I have learned a lot, but probably not enough to discuss it — 
I think it was a general attitude of people that I was around at 
Madison that Madison Guaranty was past due under that super- 
visory agreement. 

Senator Boxer. OK. 

Ms. Strayhorn. At some point in time, in retrospect, I may have 
said that, yes. 

Senator Boxer. I think you hit the nail on the head. Senator 
Murkowski asked an important question on Tuesday, page 94 of 
the transcript and I quote: 

Why wasn’t action taken after the 1984 exam prior to the 1986 exam which re- 
sulted in a cease and desist order? Why wasn’t there some action taken? Somebody 
in the examination process seems to be falling short on their duty to followup or 
exposing certainly the taxpayer to additional potential loss here. 

The key question here is not about who said what to whom and 
what lawyer did they hire. The basic question is, “Why did the Fed- 
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eral regulators wait too long?” If more action had been taken before 
1986, Madison losses could have been stemmed, perhaps prevented. 
Our witness, in her way, has so stated. 

Senator MURKOWSKI. I wonder if the Senator from California 
would yield. 

Senator Boxer. Certainly, if I can just make sure I get extra 
time if I need it. 

Senator MURKOWSKI. Sure. I think it is important to note the re- 
sponse of the examiner to my questioning, which I think would 
shed some light on the concern the Senator from California has and 
the concern I have. 

Senator Boxer. Yes, but I would say if there had been losses 
stemmed, there would have been no Castle Grande transaction. I 
think it is very important that we get to that question, rather than 
some — excuse me for feeling this way — political agenda. 

I want to get to what we are to do here. I think that Ms. 
Strayhorn, in her interview with Pillsbury, said it correctly. Regu- 
lators waited too long and they let it get too bad. They moved their 
regulators from Little Rock to Dallas and slowed down regulatory 
activity. Who did that? It won’t please my Republican friends here. 
I know it doesn’t please any of us. 

The fact is it wasn’t Governor Clinton who was responsible for 
the lack of action at Madison. The answer can be found in the re- 
ports of the Federal Commission of the Savings & Loan Crisis, the 
FIRREA Commission. Here it is. A bipartisan group appointed by 
Congress and President Bush. What did they find out? What can 
they tell us? 

The Commission’s records show how the Reagan Administration 
systematically impeded savings and loan regulators and how the 
effect was greatest on Dallas regulators whose territory covered Ar- 
kansas and Madison Guaranty. For example, the report documents 
how the Reagan Administration thwarted attempts — a small but 
an important point — they thwarted attempts to increase the Fed- 
eral S&L regulators salaries which were 30 percent below Federal 
bank regulator salaries, which in turn were below private sector 
salaries. 

If you want regulators, you have to pay them. The Reagan Ad- 
ministration didn’t want to do that. Every time the Home Loan 
Bank Board tried to raise S&L regulators’ salaries, the Reagan 
White House moved to prevent it. Consequently, between 1980 and 
1984, under the Reagan Administration, the number of S&L exam- 
iners dropped while the savings and loan crisis mushroomed. 

We sit here, and hear people digging into who said what to whom 
and when and where. We are losing sight of the big picture. Why 
did this happen? Why are we here looking at this? 

In September 1983, the Reagan Administration moved the head- 
quarters of the Home Loan Bank from Little Rock to Dallas. The 
S&L Commission records show that the Reagan Administration 
gave the Little Rock-based regulators minimal help. 

I’m going to quote from those S&L regulators who said, when 
they were moved to Dallas, they felt "it was in the hope of spurring 
resignations.” Consequently, more than 75 percent of the senior 
regulators, 37 out of 48 senior regulators, were lost. In 1984, 43 
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percent of Dallas’ examiners, those who covered Little Rock and 
Madison Guaranty, had less than 2 years’ experience. 

My colleagues, this is all in the bipartisan report. 

When three-quarters of your senior regulators quit, and nearly 
half of the remaining examiners have less than 2 years of experi- 
ence, is it any wonder that no one followed up at Madison? Is it 
any wonder that it took 2 years for the regulators that were left 
to get around to tiny Madison. They had their hands full coping 
with six Texas S&L’s, each creating more than $1 billion in tax- 
payer losses. We are talking $60 million in Madison’s loss, which 
is atrocious. Taxpayers would have to back $60 million of losses 
that could have been prevented if we had the regulators there. 

Why aren’t we looking at the S&L’s that produced billions of dol- 
lars in taxpayer losses, bringing people up to testify about them? 
The answer is obvious, Mr. Chairman. 

Madison was shut down by dedicated Federal civil servants, but 
it was despite, not because of, Reagan Administration policies. It 
was Clinton’s State appointees who asked for the shut down. 

The S&L Commission describes how Edwin Gray, head Federal 
S&L regulator during the Reagan Administration, a Republican, 
had to fight every step of the way to hire and keep regulators. 

This is how Gray described being treated by the White House 
Chief of Staff for his efforts: 

I was asked to resign by Donald Regan. He repeatedly accused me of betraying 
the President and his policies. All of these actions where intended to generate obedi- 
ence on my part to have the effect of causing me to buckle under to the Administra- 
tion’s pressure. 

The FIRREA Commission described how Gray eventually man- 
aged to end run the Reagan White House Office of Management 
and Budget. In mid- 1985, Gray persuaded the regional Home Loan 
Banks, which were under much less control of the White House, to 
hire new examiners. They immediately set about doubling the 
number of regulators. God bless Mr. Gray. 

At the same time, Gray got them to move a task force of 200 Fed- 
eral examiners from all over the country to the Dallas office. As 
Gray described it to the Commission: 

I secured these changes in the face of exceedingly strong opposition, threats and 
intimidation from key persons in the Reagan Administration. 

Threats and intimidation. Mr. Gray prevailed and 200 examiners 
were moved to Dallas. They included the two examiners from Indi- 
ana whose work eventually shut down Madison. 

When Senator Murkowski asked the question why didn’t it hap- 
pen sooner, history, documented in a bipartisan fashion, shows us 
it was because of Reagan Administration policy. 

I have to say, in my concluding remarks here, that the Arkansas 
Clinton Administration didn’t delay the closing of Madison. Not a 
shred of evidence has been produced to indicate that. The answer 
is Madison was allowed to fester because of the Reagan Adminis- 
tration. The fact of the matter is, this Committee, at the time, 
didn’t do a thing to look into those Reagan Administration policies. 

Mr. Chairman, as I look through all of these historic documents, 
we ought to be looking at why those Federal regulators were inhib- 
ited by the Reagan Administration. That’s the true issue, not the 
reasons for only $60 million of losses, but the billions and billions 
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of dollars. Our President Ronald Reagan, greatly beloved — on the 
S&L Deregulation Bill, said “we’ve hit the jackpot.” That’s true. 
The jackpot was hit by plenty of greedy individuals and we are 
meeting only a few of them through this investigation. 

This Committee, instead of looking at how to prevent this in the 
future, is getting into the details of one relatively small S&L fail- 
ure here, dragging people up, at great expense and putting them 
through hell. You’ve got FBI agents all over this case. I have to 
conclude in my heart that as you come back and ask us for even 
more money, that this is part of a political agenda. 

The bad actors in this are going to go to jail. We will make sure 
of that, that’s why we have the criminal investigation going on. 
What we are about, it appears to me is a political agenda, and I 
think today’s witness, in her statement that I read to you, “I don’t 
think the regulators had enough people, they waited too long and 
they let it get bad,” gets to the core of why it took so long to shut 
down Madison. 

Thank you very much. 

The Chairman. OK. We are going to continue. 

Mr. Chertoff. 

Mr. Chertoff. Ms. Strayhorn, let me now see what you can help 
us with in terms of the trial that ultimately occurred and what 
happened with Ward and his dispute with Madison over the com- 
missions. Could you tell us, as best as you can remember from your 
work on this matter, what was the essence of the disagreement be- 
tween Ward and Madison as it came up in the course of this trial? 

Ms. Strayhorn. I think it was pretty simple. The nonrecourse 
loan — and I think it was $300,000, correct me if I am wrong — 
Madison contended was his commissions. Mr. Ward contended that 
it was not. I never did really see the whole point of his view, but 
I think that was Madison’s position, and that’s pretty simple. 

Mr. CHERTOFF. Let me see if I can understand it, and tell me if 
I am right or I am wrong. Simplified, in early 1986, Madison 
loaned Ward money as a nonrecourse loan? 

Ms. Strayhorn. There were a series of loans that rolled into this 
loan that was still outstanding. I believe that was a nonrecourse 
loan. To expand on that, Mr. Ward contended that the property, 
which consisted of Holman Acres property, was Madison’s security 
for that loan. I am not sure if it’s ever really proved in court, but 
I think it was Madison’s contention that the purpose of the 
nonrecourse note was to pay him his commissions, and that the 
property wasn’t part of that basis. 

Mr. Chertoff. Ward claimed that he was entitled to additional 
commissions? 

Ms. Strayhorn. Yes; as I recall, another $300,000. 

Mr. Chertoff. The bank took the position that essentially the 
money that had been given to Ward already in connection with this 
loan was secured by this property, that that had been meant to 
cover whatever commissions he was owed out of this original deal. 
Is that basically right? 

Ms. Strayhorn. It sounds kind of a complicated way of estab- 
lishing, but — like I say, just simplified, I believe that was — this is 
my perception, that Madison’s contention was this was his commis- 


1084 


sion; Mr. Ward’s contention was that he was owed an additional 
amount, $300,000 more or less. 

Mr. CHERTOFF. Let me see if I can understand how this property 
relates to the option. You’ve told us that the Holman Acres was 
listed as security for this $300,000 loan; is that your recollection? 

Ms. Strayhorn. That’s the general idea, yes. 

Mr. CHERTOFF. I think it turns out that this is the very same 
piece of property which is the subject of the option, which we’ve 
shown you, which was prepared by Mrs. Clinton. 

Ms. Strayhorn. From my recollection, I believe that is true. 

Mr. CHERTOFF. I think Mr. Latham testified that in fact the pur- 
pose of the option was to be a means by which — and Latham was 
testifying for the bank — was to be a means by which Ward could 
get his commission. Does that fit with your general memory? 

Ms. STRAYHORN. Oh, my memory was my own perception of the 
deal. It was not included in the option — you know, the option was 
not a part of that perception, no. 

Mr. CHERTOFF. I am going to read you, not your testimony, but 
Mr. Latham’s testimony. We will give you a copy of it. It is page 
101 of the transcript, and it refers to this option document, which 
we have shown you, which we have established is prepared by Mrs. 
Clinton. 

We have at page 101, starting at line 4, to read along, this is 
questions of Mr. Latham. It states: 

Question: I want you to look at now what has been introduced as Defendant’s Ex- 
hibit 3, an option to purchase tracts 27 and 28 of Holman Acres. Can you tell the 
jury about the circumstances surrounding the financial corporation taking an option 
out on this property? 

Answer: Yes. I know this is confusing, but the loan was done really at that time 
in lieu of the option. 

I think here he is referring to that $300,000 loan you are testify- 
ing about. It continues: 

The option more concretely or more accurately reflects the nature of the trans- 
action, that being that the service corporation owed Seth $300,000 in commissions. 
In the initial purchase of all of that property, Seth retained tracts 27 and 28 of Hol- 
man Acres as his commission, which was later to be bought by the service corpora- 
tion. 

I think that’s that second back-dated agreement I showed you 
where he gets to keep these two tracts. I think what Latham is 
saying here is that letting Ward keep those two tracts in that back- 
dated agreement was the way of giving him his commission be- 
cause he would later be able to resell it. 

Latham goes on to testify: 

The option allows the service corporation to buy the property from Seth, thus Seth 
receives the $300,000, and the service corporation would have the property. 

Latham goes back to talk about the loan the $300,000 loan you 
have been discussing and says: 

The note was done very quickly to make sure that that debt was evidenced, 
should something happen to anybody, to protect Seth. The note, however, would 
have left, if that was the way it was finally structured, would have left Seth with 
the $300,000 plus the property, which was not the intent of the transaction. 

That’s Mr. Latham’s explanation of the transaction 

Ms. Strayhorn. I would defer an opinion to Mr. Latham since 
he was a part of that agreement. I was not. 
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Mr. Chertoff. You would defer to Mr. Latham as having a more 
complete understanding of what happened? 

Ms. STRAYHORN. That’s correct, yes. 

Mr. CHERTOFF. OK. I am trying to understand how the option 
fits into the overall deal. The way I understand the paperwork, and 
basically, the testimony, to the extent you have been able to help 
us, is that this deal starts out, in the agreement you prepare, as 
a deal where Ward is going to take the northern part of the prop- 
erty and hold it. Madison Financial is going to hold the southern 
part. Ward is going to give Madison Financial an option to take 
back the entire property so that they can combine it. 

There is a second agreement, which is the one you don’t have 
anything to do with that’s back-dated, that Latham says first ap- 
pears to him in May or June 1986. That agreement changes the 
deal, and says that Ward, when he returns the property to Madi- 
son, is going to get to keep a couple of parcels for himself. That’s 
Holman Acres. We understand from Latham’s testimony here that 
that was supposed to be Ward’s commission for agreeing to this ar- 
rangement where he warehouses the property. 

What happened in the spring of 1986, as near as I can tell, is 
what they intended to do was to let Ward sell his parcels back to 
the bank for $300,000. Ward would pocket the $300,000 and that 
would be his commission for doing the original deal. Because the 
examiners were there and there was some concern that something 
might happen, what they decided to do, as Latham says, is get a 
note out very quickly, get a loan out very quickly to Ward so that 
he would have the $300,000 in pocket. 

It would be a nonrecourse note. It would be secured by the very 
same property, this Holman Acres, and that way, if something hap- 
pened and Ward wasn’t able to do an outright open sale of the 
property, he could still get to the same result by simply defaulting 
on the note, in which case since it is nonrecourse the note would 
go back to the bank and the money would stay with Ward. 

You have tracts 27 and 28 of Holman Acres, which is both the 
subject of this note and this loan, secures this nonrecourse loan, 
which is what you know about. You know about the nonrecourse 
loan? 

Ms. STRAYHORN. I came to learn about the nonrecourse loan. 

The Chairman. Counsel, please don’t do that. I’ve listened to a 
15-minute filibuster, I let her go over the time, reading of the 
records. When we are trying to examine the witness, you may not 
follow it, fine. You may want to ask amplifying questions, but I am 
going to ask you, please, not to interrupt. Go ahead. 

Mr. Chertoff. OK, you know about the $300,000 loan that was 
secured by Holman Acres because you have told us about that. I 
gather you don’t know much about the option, which covers the 
very same piece of property; is that right? 

Ms. Strayhorn. I had reviewed it to some extent, but I was not 
aware of that. You seem to have a better understanding of it than 
I, so 

Mr. Chertoff. Well, I have had the benefit of looking at Mr. 
Latham’s testimony. 

Let me ask you this. The fact that you have this same piece of 
Holman Acres property, which is both the security for this loan and 
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also the subject of this option that was prepared by Mrs. Clinton, 
what do you remember, in connection with anything you knew 
about in the preparation of this trial, about what efforts were being 
made to find out on the part of the bank how this option came to 
be written? Did anybody ask you, was there some effort made by 
the lawyers for the bank to figure out how this option for Holman 
Acres was prepared and agreed to? 

Ms. Strayhorn. I’m sure if they knew about it they would have 
investigated that deal. We looked at so many aspects of that case 
and it drug on for months. I don’t recall it exactly — in fact, we 
changed attorneys when the Resolution Trust Corporation moved 
cases to Federal court. 

I am sure that at some point, this option was reviewed exten- 
sively. I just don’t have enough knowledge about that to discuss it. 

Mr. Chertoff. That’s what puzzles me about it. I look at the 
case. I see that the option is really the centerpiece of this litigation, 
over $300,000 or $400,000. It kind of shows up in the transaction, 
no one really seems to know how it comes up. Mr. Ward testified 
in the trial that he didn’t prepare the option. The option clearly lies 
at the center of this mystery about how Ward gets the commission. 

We learned that the option wasn’t prepared simply by someone 
inside the bank or even by Webster Hubbell, but the person who 
prepared the option and the billing records show that on the day 
the option was prepared, Mrs. Clinton talked to Mr. Hubbell. We 
now Imow Mrs. Clinton, not Mr. Hubbell, prepared the option and 
talked to Mr. Hubbell about it — I’m sorry, to Mr. Ward about it. 

My question is this: In all my experience, when your people are 
having a case, a trial about a document like an option that’s 
central to the case, the first thing they do is they run out and find 
the lawyer who wrote the agreement because they want to know 
what the lawyer said about the option. 

This is not your responsibility, you had lawyers who were sup- 
posed to be doing this. 

Ms. Strayhorn. I beg your pardon, but I don’t understand the 
importance of who prepared the document. I don’t recall that Mrs. 
Clinton’s name ever came up in the discussions in the investiga- 
tion, the litigation. 

Mr. Chertoff. You put your finger on exactly what it is that 
raises the question in my mind, because if you are having a dis- 
pute, testimony back and forth, where Ward is testifying about who 
prepared the option, Latham is saying something different about 
the option, you’ve got $300,000 hanging on the outcome of this 
case, one of the first things that — and this is not your job, it is the 
job of the lawyers, one of the first things the lawyers should do is 
figure out how did this option get written, what is the background. 
The first thing you do is you go out and find the lawyer who wrote 
it and you ask the lawyer how did this get written, what were the 
negotiations. 

You have , put to me what I think is the main question. Nobody 
called Mrs. Clinton, no one — Mrs. Clinton’s name didn’t come up in 
connection with the preparation of the option. 

Ms. Strayhorn. I don’t know that the attorneys for Madison 
were even aware that Mrs. Clinton may or may not have — I don’t 
think that was a significant issue at that time. 
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Mr. Chertoff. Well, it is all over the trial. There’s conflicting 
sworn testimony about it in the case, and I think you are raising 
the very question I have. How is it that neither the attorneys for 
Mr. Ward nor the attorneys for Mr. Madison seemed to know the 
lawyer who drafted the option that lay at the heart of the case? 

Ms. Strayhorn. I still don’t see the importance of that. 

Mr. Chertoff. In any case, none of us knew about it until a cou- 
ple of weeks ago, and I will tell you the importance of the case is 
what Mr. Latham says. Mr. Latham’s testimony is that the whole 
loan issue was really tied to the option, and that both the loan and 
the option were ways — and this is from page 101. It states: 

The option allows the service corporation to buy the property from Seth, then Seth 
receives the $300,000, and the service corporation would have the property. 

In other words: 

The option more concretely or more accurately reflects the nature of the trans- 
action, that being that the service corporation owed Seth $300,000 in commissions. 

What Latham swore under oath in the trial was that the option 
agreement was meant to be the device or the means through which 
Seth would take that $300,000 commission for the property and 
that he wouldn’t be entitled to be paid yet another $300,000. 

Seth said no, the option was something completely different, I 
am still owed that original $300,000. In deciding what that option 
meant 

Ms. Strayhorn. I’m sorry. Mr. Chairman, could we have a short 
break? I am nodding off here. 

[Laughter.] 

The Chairman. Absolutely. Let me just confer with the Ranking 
Member, because we have been pushing long and hard and taking 
lots of hours. I’m thinking that possibly we take a lunch break now, 
instead of coming back in 5 or 10 minutes, come back at 1 p.m. 

Senator Sarbanes. Mr. Chairman, I don’t think we have a lot of 
time and I don’t know how much time we need on your time, al- 
though if Mr. Chertoff is going to go on and on without a question 
to this witness 

The Chairman. Senator, I didn’t do it to be argumentative. I sug- 
gest it in the spirit of some kind of accommodation, that if you 
wanted, we would take a break til 1. 

Senator Dodd. May I make a suggestion? We are going to have 
cloture votes at 1:30, back to back, so we might get caught on that 
aspect 

The Chairman. Let’s take a short break and return at 12:15. 

Senator Murkowski. Mr. Chairman, may I make an inquiry, 
what the order is relative to a few questions I might have for the 
witness. 

The Chairman. As soon as it comes back to our side, we will 
come to you for some questions. 

Senator Murkowski. Senator Bond was here before I was. 

The Chairman. Senator Bond will ask his questions. The Minor- 
ity side for whatever time they want to use. 

Senator MURKOWSKI. For 10 minutes and then Senator Bond for 
10 minutes and then the Minority for 10 minutes, and then I would 
probably have a chance. 
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Senator BOND. Mr. Chairman, I may not use my full 10 minutes, 
so I would try to have some available. 

The Chairman. We will try to wrap it up by 1:30 before the first 
cloture vote, so we will return at 12:15 sharp. 

Ms. Strayhorn. I want to leave town on my 6 p.m. flight. 

[Recess.] 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, I want to make an observa- 
tion. I don't know how long we're going to keep Ms. Strayhorn here, 
but I hope at some point we can question her. I was struck that 
we ended, before we took the break, on the note that she was nod- 
ding off as we all sat here and listened to Mr. Chertoff. 

I don't see what purpose this serves, if we get a question that's 
prefaced by saying well, we understand that you don’t know about 
this, Ms. Strayhorn, but here is what Mr. Latham said. We quote 
extensively from Mr. Latham, and then at the end of that, Ms. 
Strayhorn says: “Well, you would be better served by going to Mr. 
Latham for that rather than me, because he is the one who would 
know about that." Which is, of course, what Counsel said at the be- 
ginning. 

It is a strange way of proceeding. We have this witness and if 
there is information that she has to provide, we ought to get it 
from her. This process is just wasting time. We have extensive tes- 
timony on public record. 

The Pillsbury Report detailed the options and agreements, and 
concluded that no wrongdoing had been done. If those want to be 
challenged, people can do that, but we ought to have witnesses who 
have knowledge and can respond to them. 

I don’t see what purpose is served by Counsel saying, I know you 
don't know about this, but this is what he said. Then the witness 
says, well, I don't know about it, he will be the better one to hear 
from. 

Senator Dodd. 

Senator Dodd. Thank you, Senator Sarbanes. 

I was going to make that same observation. I wasn’t in the room, 
but I was listening to the question. Nothing is ever done as simply 
as we all would like. There are always some elements, and I guess 
we can make our point in our question, knowing full well that the 
witness can’t answer the question. We made the point in question, 
that’s it, so we begin to become more advocates than making legiti- 
mate inquiry. 

It may have been noted already, but the reason I made the point 
I did at the first round that I had, was I went through and tried 
to calculate the pages of testimony that you've already given; 181 
pages in the McDougal trial, 147 pages for the Pillsbury review, 25 
pages in the Ward civil testimony. 

Ms. Strayhorn. Thank you for stating my point. 

Senator Dodd. The RTC IG statement, 5 pages, I don’t know 
what the total is. That's a pretty heavy body of evidence to be able 
to have, in terms of the value you can provide the Committee. 

I don’t envy the position of the Chairman, this is a difficult job. 
There have been suggestions that somehow this is personal — it is 
not personal. I don't envy sitting there trying to manage these peo- 
ple on both sides who have their own views they want to pursue. 
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The Chairman understands the frustration our side feels in terms 
of not trying to get this over with quickly, but to get it done in an 
expeditious way and to speed it up. 

We have no votes now. We have primaries all over the country 
so the Majority leader and others are out there. This isn’t unique 
and isn’t the first time that its happened. We have a window here, 
a couple of votes this afternoon, but no more scheduled votes until 
the end of the month. 

Here it is February 1, with no votes until February 26, and we 
will hopefully get through by February 29. I am willing to listen 
to what the Chairman has to say for a few extra weeks to speed 
the process along. 

Ms. Strayhorn, you have repeated this probably 10,000 times, 
but you worked for Mr. McDougal from February 1985 until he was 
thrown out in July 1986, at least on that particular matter, a year 
and a half? 

Ms. Strayhorn. It seems like a lifetime. 

Senator Dodd. 10 years ago? 

Ms. Strayhorn. I started to work 11 years ago, this month, as 
a matter of fact, yes. 

Senator Dodd. I think you’ve done remarkably well, and most of 
us here have said this over and over again. To try and ask someone 
to go back in detail of events 10 and 11 years ago is asking a lot. 
I am deeply appreciative of your willingness to be here today, and 
your willingness to be as forthcoming. I think you have been tre- 
mendously helpful to the Committee. 

I will make the plea, Mr. Chairman, I would hope we might get 
a longer list of witness that we can hear from in the coming days. 
I know that Senator Sarbanes has made that case, and others 
have. I think we can get the work done. We are not going to get 
another time like we’ve got right now without votes to be able to 
go Monday through Friday, 8 hours a day, and wrap this up. 

A witness or two a day, particularly ones where we have already 
gotten a tremendous amount of information from, a great body of 
evidence exists already, my own view is, that it — we’re delaying for 
the sake of delay. That’s my personal observation. My hope is we 
could change that format. 

With that, Mr. Chairman, I will be glad to yield some time to my 
colleagues, Senator Sarbanes or Counsel on this side and if not for 
them then turn it back over so we can move right along whatever 
they desire. 

Senator Sarbanes. Mr. Chairman, I understand the Committee 
will not be meeting either tomorrow, Friday, or Monday. 

The Chairman. Tomorrow is Friday. 

Senator Sarbanes. We are not meeting tomorrow. 

The Chairman. No. 

Senator Sarbanes. Or Monday. 

The Chairman. No. Tuesday, Wednesday, and Thursday. 

Senator Sarbanes. Who will we be hearing from on Tuesday? 

The Chairman. I think there is a list that’s been provided, and 
again we have identified 60 potential witnesses. We will be having 
hearings again Tuesday, Wednesday, and Thursday. The staff, I 
would hope, is working cooperatively to furnish the Majority and 
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Minority those witnesses and those potential witnesses, subject to 
buttoning down their time schedules. 

For example, whether it is Ms. Strayhorn or someone else and 
their lawyers. In this case, it was probably easier because we didn’t 
have to contend with some attorney and his scheduling conflicts to 
come. We are pursuing it. 

Senator Sarbanes. I would like to suggest, Mr. Chairman, as I 
indicated earlier, that I thought we should do a 4- or 5-day a week 
schedule. We did that back in the summer at a time when we were 
also trying to do legislative business. The demands and the pres- 
sures on the Members, in terms of the allocation of their time, was 
much greater than it is now. 

The Chairman. Let me say this to you: As a priactical matter, 
I will examine the question of whether we can add, and the staff 
can handle the additional time. I am not going to preclude adding 
additional days, but I will look into having Friday sessions. We 
have limited resources and there is a problem preparing the wit- 
nesses, but I will look into it. 

We did not go through a deposition with Ms. Strayhorn, simply 
to accommodate her, and we felt the accommodation was correct 
and proper. Someone in the media asked me if we did the right 
thing? Absolutely. She would have been examined privately, and if 
need be, to bring her in again. We decided we would just try and 
do it with one shot. With this witness we did the correct thing. 

I will take under advisement the suggestion to add additional 
days, if it makes sense, and if we can get and identify more wit- 
nesses who can come in during those periods of time and who we 
can get in, it would be my inclination to go forward and add addi- 
tional days. 

Senator SARBANES. Mr. Chairman, let me say I think it was very 
reasonable not to take Ms. Strayhorn’s deposition since we have all 
of this material. We have her testimony at two trials, extensive tes- 
timony in the RTC inquiry conducted by Pillsbury — it is all right 
here and this is all public record as well. 

Ms. Strayhorn has testified repeatedly in many venues and it is 
all available to the Committee. I agree, I don’t think there was a 
need to take her deposition and there are other potential witnesses 
who are in the same position. 

Senator Dodd. Mr. Chairman, I was going to make the point too, 
in some cases where a deposition by Counsels would eliminate the 
need to bring them in as a public witness, thus abbreviating our 
time here. Of the 670 witnesses, Counsel may discover that 10 or 
15 of them really don’t have anything more to contribute than what 
they have already, so you thin down your list. As I calculate it, if 
you have five or six witnesses a day, 4 or 5 days a week, for two 
panels, in 10 to 15 days, you could complete this process. 

The Chairman. I think the Senator has touched on something — 
even when we are not in session, the staff has been working. They 
are examining witnesses, reviewing documents, and that’s why we 
are being able to put this together. 

There are certain witnesses that we have precluded from examin- 
ing as a result of the special prosecutor and the pending trial. One 
of the reasons I have indicated that I am not prepared to move 
today or tomorrow for an extension of time is because we do have 
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Senator Bond. Did others in the corporation, to your knowledge, 
come in and work over the weekend? . , , 

Ms. STRAYHORN. I think there were some people in the loan de- 
partment, but at that time, I was employed by Madison Financial 

Corporation. _ ... 

Senator BOND. At that time, what kinds of activities were you 
engaged in, in your work for Madison Financial, as part of that ac- 
tivity” in February 1986? Were you recreating minutes of board 
mpctinffs 

Ms. STRAYHORN. Actually, I was just recording— you know, doing 


the secretarial support. r . 

Senator Bond. You were typing up minutes for meetings that 
had happened previously, and you were transcribing them; is that 

correct? 

Ms. STRAYHORN. Something of that nature, yes. 

Senator Bond. What else did you type up at that time that re- 
flected on the work previously done at Madison Financial. 

Ms. STRAYHORN. Are you referring to something specific. 

Senator Bond. We are learning more about this as we go along. 
You typed up minutes that had been recreated previously. Do you 
recall if you typed up any other documents that referred to some- 
thing that happened some time ago that they were preparing to put 
in the files in case of an examination? 9 

Ms. STRAYHORN. Are you speaking of loan or corporate tiies. 

Senator Bond. Corporate or loan files. u 

Ms. STRAYHORN. Nothing comes to mind at the moment. Maybe 
after some thought, right now, I cannot think of anything specific. 

Senator Bond. If you later do, we would appreciate it it you 
would let us know, but that answer is fine. I was just asking that 


for information. w u ,, 

Did the examiners, in fact, come into Madison Guaranty shortly 
after you completed typing up the minutes for previous activities' 
Ms. STRAYHORN. I don’t remember exactly when I actually typed 
those Madison Financial Corporation minutes. I have been asked 
that question on several occasions, you know, if the minutes were 
generated, which I agreed to that, but I can’t remember when. 

Senator Bond. I am not asking you the specific date. Do you re- 
call if it was shortly thereafter, within a few days or a week or 
longer, that the examiners came to Madison Guaranty? 

Ms. STRAYHORN. I’m sorry, I just can’t 

Senator BOND. That’s all right. 

Ms. STRAYHORN [continuing]. Narrow that time period down. 

Senator Bond. That’s fine. _ , 

Do you ever recall seeing Mrs. Clinton visit the offices where >ou 
worked for Mr. McDougal? Did you see her at Madison Financial 

or Madison Guaranty? , 

Ms. Strayhorn. I only recall seeing Mrs. Clinton one time, and 
I don’t even remember what date that was. But, yes, she visited 
with Mr. McDougal for a short period, but I only recall seeing her 
maybe once. 

Senator Bond. That was in Mr. McDougal’s officer 

Ms. Strayhorn. She met with him in his office on one occasion, 


yes. 


'S0A 


‘U 0 ISBD 30 0UO UO aaqjO Siq UI Uliq qjIM jaui aqg ‘NHOHAVHAg SJ/\J 
jodiijo s jBSndcPiM ui sbm jBqj, aNOg JojBuag 

•0Duo aq^Bui 

aau Suiaas nBaaj Ajuo j jnq ‘pouad jxoqs b joj jB§no(ppi jpj q;;M 
pa^isiA - aqs ‘saA ‘pig sbm JBqj 3jBp jEqM jaquiauiaj uaAa J.uop i 
dub ‘auiij auo uojuiif) 'sjj^ Suiaas jjBaai /fjuo j nhohavhxs sjaj 
^ ‘ ‘ ^AjUBJBnQ uosipBjv ao 

iBiauBUig uosipBjAi jb jaq 3as noA pia ^BSnoQojM Jpi joj paifJOM 
noA ajaqM saamo aqj jisia uojuijq "sjjm Suiaas qBoaj aaAa noA oq 

auy sysqx CINOg JOjBuag 
•UA\op pousd auiij jBqj MOJJBjq [Sumuijuoa] NHOHAVHXS ' S IM 

•jqSu yB sysqj, aNOg JOjBuag 

JJJB3 JSnf I ‘XjJOS UIJ ‘NHOHAVJLLg 'SJAI 

^juBJBnQ uosipB]/^ oj 0UIBD SJ0UTUJBX0 aqj JBqj ‘jaSuoj 
JO M00M b JO sXbp M0j b uiqjiM ‘jajjBajaqj ^Joqs sbm ji ji \yeo 
-0j no£ oq *ajBp oypads aqj no£ SuiqsB jou ujb j aNOg JOjBuag 
•uaqM jaquiauiaj jjjbd \ jnq ‘JBqj oj paaj^B \ qaiqM ‘pajBjauas 
ajaM sajnuiui aqj ji ‘Mouq noA ‘suoisbdoo pjaAas uo uoijsanb jnqj 
paqsB U33q’ 3ABq j ’•sajnuiui uoijEJodJOQ jupuBuig uosipBpi ssoqj 
padAi Attbiudb t uaqM Ajjauxa jaquiauiaj jyiop i 'NHOHAVPXS ‘ S IM 
isaijiAijDB snoiAaad joj sajnuiui aqj dn SuidAj pajajduioa noA jojjb 
A njoqs AiuBJBtif) uosipBpj ojui auioo ‘Jobj ui sjauiuiBxa aqj PIQ 

l+ ^ -UOTJBUUOJUI JOJ 

jsqj Suixsb jsnf sbm j -auij si jbmsub jBqj jnq ‘MOirq sn jai ppioM 
noA ii ji ajBiaa'jddB pjnoM aM ‘op jojbj noA jj QKOg JojBuag 
aiiiDads SuiqjAuB jo quiqj jouubd j ‘mou jqSu ‘jqSnoqj auios jajjB 
aqABTAI jua’uioui aqj jb puiui oj sauioo guiqjojq NHOHAVHXS ‘ S IM 

•sapj uboj jo ajBJodjoQ aNOg JOjBuag 

;saiii aiBJodjoa jo ubo{ jo Surquads no^ axy ’NHOHAVHAg S IAI 

^uoijButuJBxa ub jo asBO ui sapj aqj ui 
ind oj SuuBdajd ajaM iCaqj jBqj oSb auiij auios pauaddBq jBqj Suiqj 
-auios oj pajjajaj jBqj sjuaumaop jaqjo Xub dn pad^j ^noA ji qBaaj 
no^ oq ‘XpnoiAajd pajBajaaJ uaaq peq jBqj sajnuiui dn padAj no^ 
•Suotb oS aM sb siqj jnoqB ajoui SunuBaj aJB a^\\ *aNOg aojBuag 
/Diipads Suiqjauios oj Suujajaj noX ajy 'NHOHAVHvLg ’sjm 
qbidubui^ uosipBjM jb auop ^snoiAajd qjOM aqj uo pajaau 
-aj jBqj aunj jBqj jb dn ad^j no^C pip asp jnq^\ aNOg JojBuag 
•sa/: ‘ajnjBU jBqj jo Suiqjauiog 'NHOHAVHlg *s]A[ 

^J00JJO0 

jbuj si ‘.uiaqj SuxquDsuBJj ajaM noX puB ‘Xpnopajd pauaddBq pBq 
ibuj sSunaaui joi sajnuiui dn Suid^j ajaM no^ ‘aNOg JojBuag 
4 H4 * ’ -jjoddns puBjajaas aqj 

Suiop f MOuq no£ — Suipjooaj jsnf sbm \ ‘XqBnjDV 'NHOHAVHig 

pjBoq jo sajnuiui SuijBajaaj noK aja^\ ^,9861 ^-i^njqa^ ui 

-DB jBqj JO jJBd SB ‘ppubui^ uosipBj\[ Joj qjOM jnoX UI ‘UI paSBSua 

noyC ajaM saijiAijOB jo spuiq jBqM ‘auiij JBqj jy *aNOg aojBuag 

* * • * ‘UOIJBJOdJOQ 

tbidubui j uosipBj^ Xq pa^ojduia sbm j ‘auiij JBqj jb jnq juauijJBd 
-ap ubot auj ui aidoad auios ajaM ajaqj quiqj i *NHOHAVHXg -spj 

^puaqaaM aqj joao qjoM puB ui auioa 

‘aSpa^MOuq jno£ oj ‘uoijBJodjoa aqj ui sjaqjo piQ QNOg aojBuag 


t60T 


1094 


Senator Bond. Did others in the corporation, to your knowledge, 
come in and work over the weekend? 

Ms. Strayhorn. I think there were some people in the loan de- 
partment, but at that time, I was employed by Madison Financial 
Corporation. 

Senator BOND. At that time, what kinds of activities were you 
engaged in, in your work for Madison Financial, as part of that “ac- 
tivity” in February 1986? Were you recreating minutes of board 
meetings? 

Ms. Strayhorn. Actually, I was just recording — you know, doing 
the secretarial support. 

Senator Bond. You were typing up minutes for meetings that 
had happened previously, and you were transcribing them; is that 
correct? 

Ms. Strayhorn. Something of that nature, yes. 

Senator Bond. What else did you type up at that time that re- 
flected on the work previously done at Madison Financial? 

Ms. STRAYHORN. Are you referring to something specific? 

Senator Bond. We are learning more about this as we go along. 
You typed up minutes that had been recreated previously. Do you 
recall if you typed up any other documents that referred to some- 
thing that happened some time ago that they were preparing to put 
in the files in case of an examination? 

Ms. Strayhorn. Are you speaking of loan or corporate files? 

Senator Bond. Corporate or loan files. 

Ms. Strayhorn. Nothing comes to mind at the moment. Maybe 
after some thought, right now, I cannot think of anything specific. 

Senator Bond. If you later do, we would appreciate it if you 
would let us know, but that answer is fine. I was just asking that 
for information. 

Did the examiners, in fact, come into Madison Guaranty shortly 
after you completed typing up the minutes for previous activities? 

Ms. Strayhorn. I don’t remember exactly when I actually typed 
those Madison Financial Corporation minutes. I have been asked 
that question on several occasions, you know, if the minutes were 
generated, which I agreed to that, but I can’t remember when. 

Senator Bond. I am not asking you the specific date. Do you re- 
call if it was shortly thereafter, within a few days or a week or 
longer, that the examiners came to Madison Guaranty? 

Ms. Strayhorn. I’m sorry, I just can’t 

Senator Bond. That’s all right. 

Ms. Strayhorn [continuing]. Narrow that time period down. 

Senator Bond. That’s fine. 

Do you ever recall seeing Mrs. Clinton visit the offices where you 
worked for Mr. McDougal? Did you see her at Madison Financial 
or Madison Guaranty? 

Ms. Strayhorn. I only recall seeing Mrs. Clinton one time, and 
I don’t even remember what date that was. But, yes, she visited 
with Mr. McDougal for a short period, but I only recall seeing her 
maybe once. 

Senator Bond. That was in Mr. McDougal’s office? 

Ms. Strayhorn. She met with him in his office on one occasion, 
yes. 
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Senator Bond. That would have been in the period you worked 
for Mr. McDougal which you said was February of 1985 until Mr. 
McDougal departed in the summer of 1986? 

Ms. Strayhorn. She visited the office in the savings and loan, 
so it was early on. 

Senator Bond. After you went to work there and prior to the 
time that Mr. McDougal 

Ms. Strayhorn. Prior to the time he vacated his office, yes. 

Senator Bond. To your knowledge, that’s the only meeting they 
had on the premises of Madison Financial or Madison Guaranty? 

Ms. Strayhorn. That’s the only one I can recall. 

Senator Bond. Thank you Ms. Strayhorn. These points may or 
may not be important. We appreciate your testimony. 

Mr. Chairman, I had hoped to yield my colleague more time than 
this, but that completes my questions. 

The Chairman. Senator Murkowski. 

Senator Murkowski. Maybe I should wait for my turn. 

Senator Sarbanes. We will be very brief. We have only a couple 
of questions. Ms. Strayhorn, this letter that was shown to you, the 
one you signed as a legal officer in 1990. This was much later. This 
is when Madison was in the hands of the Federal Government peo- 
ple; isn’t that correct? 

Ms. Strayhorn. Let’s see, 1990? I think this was during the 
conservatorship, and correct me if I am wrong, but I believe Madi- 
son Guaranty was not placed in receivership until later that year, 
if I recall. I am not sure. 

Senator Sarbanes. I guess the important point is, when you 
were working for Mr. McDougal, you weren’t a legal officer, and 
didn’t represent yourself as a legal officer? 

Ms. Strayhorn. No, definitely not. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Ms. Strayhorn, the information about typing 
up minutes of Madison Financial, catching up with the board min- 
utes that had not been prepared, that was the subject of testimony 
that you gave back in 1989. You testified about this extensively, to 
the best of your recollection? 

Ms. Strayhorn. Well, you have to understand, too, that Madison 
Financial didn’t have a full sitting board. It was, like, a couple of 
people, so they didn’t always stand on formalities. 

Mr. Ben-Veniste. Yes, with a small company, I am not suggest- 
ing that Madison Financial didn’t have irregularities. By the same 
token, when there is a small company, often the board minutes are 
prepared pro forma, and not necessarily contemporaneous with the 
calling of meetings. Is that your understanding based on your expe- 
rience? 

Ms. Strayhorn. If I follow, yes sir, I believe that’s the gist of it. 

Mr. Ben-Veniste. With respect to the meeting between Ms. Clin- 
ton and Mr. McDougal, you indicated that there was one meeting 
when Ms. Clinton visited Mr. McDougal at his office at the savings 
and loan and it was no big deal in terms of your recollection. Let 
me ask you whether you recall when that meeting took place. We 
know it was before Mr. McDougal moved out to his trailer. 

Ms. Strayhorn. It had to have been between February and Feb- 
ruary of the next year, yes. 
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Mr. Ben-Veniste. Let me see whether this refreshes your recol- 
lection. I am quoting from Mrs. Clinton’s answers to the RTC: 

I believe Massey approached me about presenting this proposal to Jim McDougal 
because he was aware that I knew him. I agreed to go see McDougal. I visited him 
at his office on April 23, 1985. I told him I understood Latham wanted Massey, 

I am focusing on this April 23, 1985. Is that about the time that 
you recall a visit having taken place? 

Ms. Strayhorn. I was not aware of any representation, so I don’t 
believe I would be the one to comment. I just don’t 

Mr. Ben-Veniste. Not about the content of the conversation, 
about the time of the meeting? 

Ms. Strayhorn. I just don’t recall. 

Mr. BEN-VENISTE. OK. Is there anything that you know that is 
inconsistent with that date? 

Ms. Strayhorn. I don’t think I would have an assessment of 
that, no. 

Mr. Ben-Veniste. With respect to the question posed by the Sen- 
ator from Missouri, we have the benefit of Mr. Clark’s interview 
which was taken on October 20, 1994. Mr. Clark was the Federal 
Home Loan Board Bank examiner, who actually came to do the 
1986 examination. He stated: 

In the normal course what happens is a request letter for information is sent to 
the institution. And in that letter it would tell them what date we expect to arrive. 
Normally, that request letter would have been sent out a few weeks, at least, in 
advance. That was sent out from the Little Rock offices, at least as far as I know, 
but they would have known we would have been coming into the institution at least 
a few weeks ahead of time for that reason. 

Does that comport with your recollection of events that, at some 
point prior to the arrival of the Federal Home Loan Bank examin- 
ers, there was an understanding that they would be coming? 

Ms. Strayhorn. I worked for the service corporation, and I was 
not aware — I mean, that was just the general attitude that, you 
know, that we should expect them. Whether they got notice or not, 
that was not privy to my area, no. 

Mr. Ben-Veniste. Thank you very much, ma’am. 

The Chairman. Senator Murkowski. 

OPENING COMMENTS OF SENATOR FRANK H. MURKOWSKI 

Senator Murkowski. Thank you, Mr. Chairman. Let me welcome 
the witness. We kind of relate to responsibility in each individual 
witness. As I understand the situation with regard to Madison vis- 
a-vis Madison Financial, you were all kind of under one roof? 

Ms. Strayhorn. Yes, sir. 

Senator Murkowski. You were all 

Ms. Strayhorn. For a period, yes. 

Senator Murkowski. You were under the roof of the S&L, you 
worked out of there, but 

Ms. Strayhorn. I believe I testified to that, yes. 

Senator Murkowski. When you got a paycheck, was it Madison 
S&L or was it Madison Financial? 

Ms. Strayhorn. My paycheck was issued at Madison Financial 
Corporation until such time as, after Mr. McDougal left in July and 
I was persuaded to come over to the S&L side, and some period 
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shortly after that, I was changed to the Madison Guaranty Savings 
& Loan payroll. 

Senator Murkowski. Were you bonded as an employee? 

Ms. Strayhorn. Was I bonded? 

Senator MURKOWSKI . Yes. Did the bank bond you or the S&L or 
Madison Financial? 

Ms. Strayhorn. I didn’t operate in a position of authority. 

Senator Murkowski. OK, let me ask you, you served McDougal 
as a personal secretary, is that how you describe your activities? 

Ms. Strayhorn. Define “personal.” 

Senator Murkowski. In the sense — were you an officer, or did 
you have any activity associated with the structure of corporation? 
Were you the secretary of Madison Financial? 

Ms. Strayhorn. Not at that time, no, sir. 

Senator Murkowski. Were you at any time? 

Ms. Strayhorn. I was ex officio secretary for the board after I 
went back to the bank, and 

Senator Murkowski. What timeframe was that, roughly, do you 
remember what year? 

Ms. Strayhorn. I think the board appointed me secretary, it 
might be at the end of 1987. At some point. 

Senator Murkowski. OK. You were appointed sometime, then, 
secretary to the board of directors? 

Ms. Strayhorn. It was not an authority status. I took short- 
hand. It was more or less a 

Senator Murkowski. To your knowledge, was your position one 
that was approved by any corporate resolution, either by Madison 
S&L or Madison Financial? You know what I mean, the board 
meets, they pass a resolution. 

Ms. Strayhorn. You mean when I was recognized as the record- 
ing secretary? 

Senator Murkowski. What I am attempting to determine here is, 
you know, the board makes the vice presidents and those actions 
are part of the corporate minutes, so those people 

Ms. Strayhorn. Oh, I believe that was when the Madison Guar- 
anty board recognized me as recording secretary, I believe that was 
made a part of the minutes. It was a board action 

Senator Murkowski. In effect, you were the secretary for the cor- 
poration, and had been appointed by the board — in the minutes. 

Ms. Strayhorn. Actually, my role was I recorded the minutes. 
I don’t think I was the corporation’s secretary at that time. I think 
I was an assistant corporate secretary at that time. 

Senator Murkowski. It would be helpful if we had some idea 
whether you had been appointed at any time, either by Madison 
S&L or Madison Financial, as a corporate officer, in any reference 
to the board taking an action to appoint you. 

Ms. Strayhorn. I was not — like I say, I believe I may have been 
assistant secretary at some period for Madison Guaranty after I 
went to work for them. 

Senator MURKOWSKI. All right. Let me move on then. Did you 
know a gentleman by the name of Fitzhugh who testified the other 
day here? He was a vice president. 

Ms. Strayhorn. Davis, yes. 


1098 


Senator Murkowski. What did he do for Madison Financial? He 
had the title of vice president, which he acknowledged. 

Ms. Strayhorn. Madison Financial? 

Senator MURKOWSKI. It is my recollection he was vice president 
of Madison Financial. 

Ms. Strayhorn. I was never clear on Fitzhugh’s role 

Senator MURKOWSKI. Did he work with you in the same office 
and keep regular hours or — he was a lawyer, as I recall? 

Ms. Strayhorn. I don’t think he functioned in a lawyer’s status 
at all. I think he was more of a real estate-type person, and he 
worked on a couple of 

Senator Murkowski. He worked 

Ms. Strayhorn [continuing]. Projects in some capacity, but I am 
not exactly sure 

Senator Murkowski. And you don’t remember what projects he 
work on? 

Ms. Strayhorn. I was familiar with him and I did some sec- 
retarial support. I hate to say, but I believe he was looking at some 
downtown property that was for sale. 

Senator MURKOWSKI. Why do you hate to say it? 

Ms. Strayhorn. Because I don’t remember, but 

Senator MURKOWSKI. So you really don’t know what he did, other 
than he was a vice president. How many people worked for the 
Madison Financial? 

Ms. Strayhorn. At the time I went to work? 

Senator Murkowski. Yes, when you and Fitzhugh were there. 

Ms. Strayhorn. Well, it was 

Senator Murkowski. 10, 20? 

Ms. Strayhorn. Are you talking about contractors or 

Senator Murkowski. People whose pay said Madison Financial 
on the paycheck. 

Ms. Strayhorn. Let me think about that. 

Senator Murkowski. As opposed to those who were in Madison 
Guaranty S&L. 

Ms. Strayhorn. I can’t remember a number and I am not real 
certain who was working as a contractor capacity and who was 
working on a salaried capacity. I wouldn’t want to speculate be- 
cause I was not always aware of their role and their compensation 
arrangement. 

Senator Murkowski. Was it 20 people working or 50 or 10? I am 
trying to get a feel. 

Ms. Strayhorn. It was a minimal number. I would say 10 to 15 
people at the most. 

Senator Murkowski. As a vice president you would assume Mr. 
Fitzhugh was doing something visible. I haven’t been able to deter- 
mine from his testimony what. Do you know if he made loans? Did 
he go to the loan committee meetings? 

Ms. STRAYHORN. Mr. Fitzhugh worked for the Financial corpora- 
tion until such time he worked for the savings and loan. I was not 
aware he was ever involved in the loan committee actions or mak- 
ing any loans. 

Senator Murkowski. Thank you. I am going to refer to your dep- 
osition given in April 1984. On line 5, you quoted: 
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But Jim had always told me, you know, these people and his good old boy buddies 
that had known him after— known him all their life and he had never heard of 
them, were calling up saying . . . 

Then further you state: 

He gave me this crash course on FSLIC regulations, that the savings and loan 
could only invest up to 6 percent and until they got more assets, he couldn’t buy 
any more land. But we know that he bought more land and got Seth Ward and 
bought the northern portion of the IDC and McDougal bought the southern portion. 

Recognizing your statement, when you were asked if Seth Ward 
was used as a way to get around the regulation, you stated yes? 

Ms. Strayhorn. Well, that's only my perception. I realize it was 
a circumvention of regulations, but I didn't know how that applied 
to the law. 

Senator MURKOWSKI. You didn’t know that was a violation of the 
law? 

Ms. Strayhorn. No. In fact, I wasn’t aware of a lot of the regula- 
tions that I was 

Senator MURKOWSKI. I am not going to dwell on the 6 percent. 
Other than you obviously had some knowledge that there was a 
regulation that suggested that 6 percent of the net worth was the 
maximum. When it was evident that they had gone ahead and pur- 
chased the northern portion of IDC, that would be Seth, and 
McDougal took the southern portion, they were certainly cir- 
cumventing what you knew as a regulation, which, of course, turns 
out to be a violation of law? 

Ms. Strayhorn. Yes, that was my perception. 

Senator MURKOWSKI. Did you feel uneasy about knowing that at 
least it was in violation of what you assumed was a regulation, be- 
cause when he says what he said, or you say he said, “he gave me 
this crash course on FSLIC regulations” that savings and loans 
could only invest until they got more assets, he couldn't buy any 
more land, and then went out and did it. Did you feel a little un- 
easy? 

Ms. Strayhorn. I wasn’t in a position to be uneasy. It was not 
my decision, no. 

Senator MURKOWSKI. Well, his intent, it is obvious. 

You have already been asked relative to whether you have any 
recollection of any catch-up work being done to get affairs in order 
prior to the examination. I think you indicated some people worked 
late, but you didn't have to work, on weekends and so forth. You 
were in charge of maintaining files and keeping a documentation, 
insurance current, taxes paid, so forth? 

Ms. Strayhorn. Me? 

Senator MURKOWSKI. Yes. 

Ms. Strayhorn. No. 

Senator Murkowski. I thought you had a function keeping files. 

Ms. Strayhorn. I didn’t have a function in the loan department. 

Senator MURKOWSKI. What was your function, if you would de- 
scribe it, very briefly? 

Ms. Strayhorn. When? 

Senator Murkowski. When you worked with Jim McDougal. 

Ms. Strayhorn. I think I’ve testified that I was secretary. I wore 
a lot of hats, I did a lot of things 
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Senator MURKOWSKI. You said you did the shorthand so you took 
letters and so forth? 

Ms. Strayhorn. Yes. 

Senator MURKOWSKI. My final question, did you cut paychecks? 
Ms. Strayhorn. No, sir. 

Senator MURKOWSKI. You did not handle the payroll? 

Ms. Strayhorn. That was done in accounting. 

Senator MURKOWSKI. Mr. Chairman, in conclusion the Senator 
from California made an extended statement relative to the cause 
of the S&L debacle, and I think the record needs to be examined 
with factual reality. The responsibility, to a large degree, was due 
to the U.S. Congress for the S&L debacle. To suggest it is appro- 
priate to point the finger at any one Administration or any one 
President is, in my opinion, totally void of reality. 

I know something about the finance business. I know something 
about the banking business and the savings and loan, mutual sav- 
ings business. We deregulated the industry, and it all began about 
1980 when we increased the insurance from $40,000 per individual 
depositor to $100,000, that was done primarily through the efforts 
of a couple of Members who are no longer with this body. 

There were no hearings held in the Senate. The Federal Govern- 
ment increased their exposure dramatically by this insurance in- 
crease from $40,000 to $100,000. The deregulation of the S&L’s 
was their downfall for the reason that the S&Ls, for an extended 
period of time, did a tremendous service to prospective homeowners 
and young buyers in this country by being able to meet their de- 
mands for home ownership. They had long-term loans at low fixed 
interest rates. 

During that time, the S&Ls always enjoyed a higher rate that 
they could pay for passbook savings — we all had a little savings ac- 
count, our kids had a savings account, and so forth higher than the 
commercial banks. 

They enjoyed, if you will, the protection under the law of being 
able to pay more than the commercial banks, and the consequence 
for their ability to provide long term mortgages to the public. De- 
regulation simply put them out of business. As a consequence, 
when they had to pay the same rate that the commercial banks 
were paying for this savings, the commercial banks didn’t hold 
long-term mortgages at fixed rates. The S&L’s did. 

They could not adjust their mortgage portfolio. They moved out 
in all kinds of businesses, they offered checking accounts. Their 
management expertise was not geared up to compete, if you will, 
in an unregulated market. As a consequence, they begin to fail vir- 
tually overnight, and unfortunately, some unscrupulous, people 
moved in. We’ve seen the evidence in many areas. 

Let’s make sure the record reflects reality, and suggest that the 
examiners have somehow been irresponsible in the process of mov- 
ing along an institution that clearly was under scrutiny, and had 
been notified to set up a procedure for correction. That process con- 
tinues, but you can’t stay ahead of people who are out to scam the 
system by setting up straw men until, in most cases, it is too late. 

Let us put the blame where it belongs. It belongs right here in 
the U.S. Congress where we initiated that movement from $40,000 
to $100,000 on the insurance and deregulated an industry that 
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simply lost its competitive advantage. It was all over, and anybody 
who has been a student of the financial community will tell you 
why it happened and where Congress was — well, history bears that 
out and now we are paying for it. 

Thank you, Mr. Chairman. Thank you, madam, and I wish you 
a good day. 

Ms. STRAYHORN. Thank you. 

The Chairman. Thank you, Senator Murkowski. 

Senator Sarbanes. Mr. Chairman, we will stay on your side. I 
take it we are trying to conclude here. 

The Chairman. Yes, I think if we can, in fairness to the witness 
and to the Members, and I thank you, Senator. 

Mr. Chertoff. 

Mr. CHERTOFF. Ms. Strayhorn, I have one last thing to ask you. 
I would like to make sure you have a copy of the January 25, 1990, 
letter you wrote to April Breslaw on Madison Guaranty stationery. 
Maybe we could stop for a moment and let the witness read the 
letter because I will ask some questions about it, and she should 
have an opportunity to look at it first. 

[Pause.] 

Mr. Chertoff. Do you recognize the letter? 

Ms. Strayhorn. Yes, sir. 

Mr. Chertoff. I take it you wrote the letter? 

Ms. Strayhorn. Yes, sir. 

Mr. Chertoff. Just to set the stage, as of 1990, the case, Ward 
v. Madison which we talked about earlier, that case in State court, 
Mr. Ward won the original case; correct? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. Your letter makes reference to this, didn’t the 
RTC try to get a new trial or reopen the matter of this commission? 

Ms. Strayhorn. I’m not sure if they requested a new trial or if 
they just went to the Court of Appeals. 

Mr. Chertoff. There was a second case where the Rose Law 
Firm was hired by the RTC to sue the Frost accounting firm re- 
garding an audit. With that in mind — I want to take you through 
the letter. This is you writing to Ms. Breslaw. Ms. Breslaw was the 
attorney at the FDIC responsible for the institution? 

Ms. Strayhorn. No, sir. 

Mr. Chertoff. She was responsible for the Frost case? 

Ms. Strayhorn. That’s correct. 

Mr. Chertoff. You wrote her a letter, you said: 

It has been reported to me that during my absence from the office the Rose Law 
Firm requested a copy of the Borod & Huggins report, commissioned by Madison’s 
board of directors to the law firm of Borod & Huggins, retained to investigate the 
operations of Madison Guaranty and Madison Financial Corporation. 

What was the Borod & Huggins report? 

Ms. Strayhorn. Just what I’ve said. Actually, I believe it may 
have been required by the cease and desist order, that the savings 
and loan commission, a preliminary investigation into the events at 
Madison Guaranty and Madison Financial Corporation. 

Mr. Chertoff. Including these transactions involving the IDC? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. Then you say: 

There is reluctance in releasing this report based on the following circumstances. 
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You say there is an attorney-client privilege issue. Can you ex- 
plain what you meant — talking about the Borod & Huggins report: 

A large portion of the report is dedicated to a summary of the acquisition of prop- 
erty, transactions surrounding the sale of that property, profits claimed by the 
service corporation in the sales of certain acquisitions and the compensation ar- 
rangement for Seth Ward. A major portion of this report is directly related to a law- 
suit by Seth Ward, in which he obtained a $400,000 judgment against Madison 
Guaranty and Madison Financial Corporation. 

Does that refer to Ward v. Madison you testified about earlier? 

Ms. Strayhorn. Yes, sir. 

Mr. Chertoff. Quoting: 

Madison Guaranty is attempting to obtain a new trial in Federal court and plans 
to file a new motion in Federal court to recover $400,000 escrowed judgment funds 
obtained by the father-in-law of Webb Hubbell. 

That’s Seth Ward, right? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. Quoting: 

Who was associated with the Rose Law Firm and who was the lead attorney in 
the referenced suit by Madison. 

Am I correct in understanding that at this point, Madison Guar- 
anty, which was being supervised by the RTC, was trying to re- 
cover this $400,000, that Ward had won in the State court? 

Ms. Strayhorn. That’s correct. 

Mr. Chertoff. Do you know on what basis they were asking for 
a new trial? 

Ms. Strayhorn. No, I don’t recall that. That particular case was 
in several phases, so I can’t recall all the specifics. In fact, it was 
still in some stage of court when I left Madison. 

Mr. Chertoff. Do you remember anything about the grounds or 
the reasons why the RTC was claiming that they had a right to re- 
cover the $400,000 that Ward had won in the State? 

Ms. Strayhorn. Well, the $400,000 was a bond that was posted 
in State court, pending an appeal. During that time, and this is 
just from my memory, the suit was removed by the RTC or FDIC — 
I can’t remember, RTC I believe — to Federal court, that bond was 
released to Mr. Ward, on a technicality. 

Mr. Chertoff. But putting aside the bond, your understanding 
at this point was they were trying to reopen that $400,000 State 
court judgment and get some of that money back from Mr. Ward; 
is that right? 

Ms. STRAYHORN. Well, basically, yes, I think. 

Mr. Chertoff. Then you go on the next page: 

The Borod & Huggins Report is only a general, preliminary investigative report 
compiled from investigation and voluntary interviews of persons without benefit of 
oath. The investigation was primarily conducted by the attorney retained for the 
drafting, filing, and preliminary discovery in the Frost audit suit. The Gerrish firm’s 
work papers transferred . . . 

What was the Gerrish firm doing? 

Ms. Strayhorn. Actually, the Gerrish & McCrary firm was two 
of the attorneys that had formerly practiced under the Borod & 
Huggins firm. 

Mr. Chertoff. Quoting: 

The Gerrish firm’s work papers transferred to the Rose Law Firm would have 
more specific findings relating to the Frost audits at Madison than would be re- 
vealed in the investigative report. 
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Based on the aforementioned reasons, it is my unqualified belief that release of 
this report to the Rose Law Firm would not have any positive impact on Madison’s 
recovery in the Frost suit, and may, in fact, adversely affect Madison Guaranty’s 
interests in other litigation. 

That “other litigation” refers to the continuing case against Mr. 
Ward? 

Ms. Strayhorn. Yes. 

Mr. Chertoff. Could you explain to us why it is that you felt 
that you didn’t want to have the Rose Law Firm to have the Borod 
& Huggins report relating to this preliminary investigation of this 
series of transactions, and why you felt that having the Rose Law 
Firm get possession of that report could adversely affect Madison 
Guaranty’s interests in the word litigation? 

Ms. Strayhorn. I think that is fairly obvious, you know, the 
close relationship between the lead attorney in the Frost audit suit 
and Mr. Ward himself. 

Mr. Chertoff. The lead attorney in the Frost audit was who? 

Ms. Strayhorn. Webb Hubbell. 

Mr. Chertoff. Did Ms. Breslaw get back to you in any way or 
anyone else on her behalf get back to you regarding this letter? 

Ms. Strayhorn. She did not talk to me personally. I believe she 
may have discussed this with members of the RTC. 

Mr. Chertoff. What was the result? 

Ms. Strayhorn. I think it was her decision that the Frost audit 
suit would be tried outside of the institution. 

Mr. Chertoff. What was the decision with respect to whether 
the Borod & Huggins report would be turned over to the Rose Law 
Firm? 

Ms. Strayhorn. Apparently it was disregarded. 

Mr. Chertoff. When you say “it was disregarded,” you mean 
your request was disregarded? 

Ms. Strayhorn. I believe so. 

Mr. Chertoff. Thank you, Mr. Chairman. 

The Chairman. Mr. Ben-Veniste. 

Mr. Ben-Veniste. I would like to follow up, thank you. First of 
all, with respect to the appeal that was pending in connection with 
the attempt to recover the $400,000 which had been awarded by 
judgment to Mr. Ward, what was the ultimate result? 

Ms. Strayhorn. The ultimate result was, and my last knowledge 
of that, it was still pending at the time I left Madison. 

Mr. Ben-Veniste. Were you advised that the matter was settled 
and substantially all that money was covered? 

Ms. Strayhorn. I did speak with one of the attorneys at some 
point when he told me it had been resolved and they had recovered 
the $400,000. 

Mr. Ben-Veniste. OK, that part of it was resolved. With respect 
to your putting Ms. Breslaw on notice that you saw this possible 
conflict, had anybody from the Rose Firm, to your knowledge, been 
clamoring to get this Borod & Huggins report or were you simply 
alerting Ms. Breslaw to the possibility that this might constitute a 
problem, if it were turned over? 

Ms. Strayhorn. I believe the substance of the letter was, and I 
think this may not have been the first letter, I was — it was appar- 
ent to me that Ms. Breslaw wasn’t aware of certain relationships 
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and other litigation that was going on in the receivership, I believe, 
at the time. 

I felt that it was my duty to put her on notice of certain relation- 
ships and stances our “assigned” attorneys were working under. 
She was working outside of that realm of the RTC staff attorneys. 

Mr. Ben-Veniste. Did you draft this letter on your own, the one 
in front of you, or did someone help you with that? 

Ms. Strayhorn. No, this was mine. 

Mr. Ben-Veniste. You put her on notice, and my question was, 
had it come to your attention that anyone from the Rose Firm had 
specifically solicited the Borod & Huggins report, or was trying to 
get ahold of it? Or was it the case that you were trying to be cau- 
tious to make sure that it wasn't inadvertently turned over? 

Ms. Strayhorn. Well, apparently someone had requested a copy 
of that report. I can't remember if it had actually been delivered 
to them — maybe I just wanted her to be aware of this stance that 
the RTC had taken on this report on previous occasions. 

Mr. Ben-Veniste. Let me see if I can help you. We have your 
statement prepared on April 11, 1994, to the RTC. I guess this is 
an affidavit signed by you. Do you have that in front of you? 

Ms. Strayhorn. No, I believe what I have is 

Mr. Ben-Veniste. Let me make sure that you have it. 

Ms. Strayhorn [continuing]. The law firm's? 

Mr. Ben-Veniste. Do you have that, Ms. Strayhorn? 

Ms. Strayhorn. Yes, sir, the RTC 

Mr. Ben-Veniste. If you turn to the last page of the affidavit, 
which would be page 5. 

Ms. Strayhorn. Yes, sir. 

Mr. Ben-Veniste. There it says: “I have also been shown a letter 
I wrote to April Breslaw dated January 25, 1990.'' That would be 
the letter that you have been referring to here today? 

Ms. Strayhorn. The previous letter, yes, I believe there was a 
previous letter. 

Mr. Ben-Veniste. “This letter” 

Ms. Strayhorn. Yes. 

Mr. Ben-Veniste. Quoting: 

This letter addressed my concern with releasing the Borod & Huggins investiga- 
tive report to the Rose Law Firm. I do not recall if the report was ever released 
to the Rose Law Firm. I would have no knowledge of any information involving the 
Seth Ward case being communicated to Webb Hubbell. 

Is that your recollection today? 

Ms. Strayhorn. Yes. If I signed an affidavit. 

Mr. Ben-Veniste. Did you sign it? It has a signature there. 

Ms. Strayhorn. That’s me. 

Mr. Ben-Veniste. I am not sure — your copy doesn’t have a signa- 
ture? 

Ms. Strayhorn. Yes, that’s my signature. 

Mr. Ben-Veniste. OK, my question is whether that is consistent 
with your recollection today, your affidavit back in 1994? 

Ms. Strayhorn. I would rely on this information, yes, but isn’t 
this basically what I have just said? 

Mr. Ben-Veniste. I wanted to clarify, to put a period at the end 
of the paragraph that was coming along here. First, that the 
$400,000 was recovered by Madison or its successor in interest, 
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from Mr. Ward. Second, that you had no reason to believe that the 
Borod & Huggins report was ever turned over to the Rose Law 
Firm, and more particularly, that Webb Hubbell ever saw that re- 
port. That's all. 

Ms. Strayhorn. OK. 

Mr. Chertoff. Ms. Strayhorn, I have the the January 25th let- 
ter, in which you object to the release of the report. It says — there 
is handwriting in the upper right-hand corner of the first page. Do 
you recognize the handwriting? 

Ms. Strayhorn. That's mine. 

Mr. Chertoff. What does it say? 

Ms. Strayhorn. It says “reviewed by Don Cypert before mailing 
1729/90'' and my initials. 

Mr. Chertoff. Who was Don Cypert? 

Ms. Strayhorn. Donald Cypert was the specialist in charge for 
the RTC that was assigned to our institution. 

Mr. Chertoff. Thank you. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. I have no questions. I have a couple of obser- 
vations I want to make, but 

The Chairman. Ms. Strayhorn, we want to thank you for coming 
in and giving us the testimony that you did. We certainly hope that 
things in the future go smoother, rather than rougher. I know that 
you are anticipating certain things later, but we want to commend 
you. I think I speak for both sides in saying that you have been 
one of those witnesses who has attempted to spell out things as she 
recalls them to the best of your ability. We are deeply appreciative 
of your cooperation. 

Ms. Strayhorn. Well, I do want you to know that I do appre- 
ciate your consideration and the care that your staff has given me. 
Thank you. 

The Chairman. Thank you, Ms. Strayhorn. 

Senator Sarbanes. Mr. Chairman, I think there is a need for the 
two staffers to get together promptly and work on a deposition 
schedule with respect to witnesses. We have one but it is very trun- 
cated, and it seemed to me that — in fact, I had a discussion with 
staff about a list of witnesses and then which ones of them we 
thought we would need to depose. Some of them have done exten- 
sive testimony, as had Ms. Strayhorn. 

If we could have a full scale meeting, I would be happy to partici- 
pate in it if the Chairman deems it advisable. Hopefully we might 
work out a deposition schedule so we have a clear idea of how we 
are proceeding, which witnesses were to be deposed, and when 
those depositions might be arranged. 

The CHAIRMAN. I will ask the Majority staff to get together with 
the Minority. Hopefully, after we adjourn, the two sides can meet 
and work out scheduling for the future witnesses. 

We stand in adjournment until 10 a.m. Tuesday morning. 

[Whereupon, at 1:35 p.m., the hearing was adjourned, to recon- 
vene at 10 a.m., on Tuesday, February 6, 1996.] 

[Appendix supplied for the record follows:] 
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September 24. 19S5 


M . Jin McDougal, President 
Madison Financial Corporation 
16th ard Main 

Little Reck, Arkansas 72201 
Dear Jim: 


This lestsr is to sec fcrcii our .’grso.Tonc conrgrnim th- 
property ccmincnly referred to no all 3 :r ,± L .. 
the Industrial Development Company of Little Ron It. J 


On or clout the 13th rf*y cf Certrmter, 193S, ry - < -- n 
Guaranty Savings and Loan Association rcreed to ac*mi ^ • 
ail of Industrial Development Company of Litti- 
property except the Timex Building. in the agr-e, 12 .lt' 
Madison has the right to assign its rights to tiiat 
agreement to any entity or individual. ;,g part 
agreement, I have agreed to take title to ail (cf: thc^ 

assets and property north cf 145th Street, the trt 
sewer improvements, and the water and sev/age tih 
pends south of 145th Street. Madison Guaranty 
and Loan Associaticn will agree to lend rri cn 
recourse basis the purchase price re cured, col 
mortgage cf these parcels and the sower prcl 

Madison Guaranty will [iave^a^ option fyr ai^ iVastA 270 

not 

the intention of both Madison and myself t^Cr.t^yr^t v.u 
gnpertyN^couired from iSi.C.* end 
- -ossicle/* if t^er^ i.s\ny pu:*~ 
ny parti on tLareac s s^\^Lng the 
pH.c/ will bn mutual ■•*cd 

iai Ccrrpcraticr. . The prxtv’.i 
lied toward the promise cry not i, 
Emission to be paid to me if the 
or at Madison’s discretion, the 
roper ty may be deeded h-ac’* to 
he execution cf the sal-** trnr.-. f . naicn . 
yone else, then the proceeds will go 
less- the commission to the other 


develop all cf the 
sell it quickly 
chase cf* the 
27 0 day perlo 
by me and Mau 
cf any sale 
less a ten 
property is 
particular pi 
Madr^cn^oricr to 
If it iss? 
to Madison Guar 



seller, and a four percent commission to live . 

It is also agreed, * in addition to the salary I tir. 
receiving from Madison Guaranty, on all nreuerty 
acquired from I.D.C. sold either by me or by 1 indie 011 
Guaranty after the exercise of Madison '3 action, or cn 
that portion of the property already acquired by Madison 
from I.D.C. , I shall receive a ten percent commission on 
said sale if it is sold by me, and four percent 
commission if it is said by anyone else. 


- PLAINTIFF* 
J EXHIBIT 


5 
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Mr . Jim McCcugai 
September 24, 1985 


Durino the tenn of the option period, ell of the net 
revenues of the waterworks and sawcr department shill be 
forwarded directly to Madison Guaranty for application 
toward the note. 

I would appreciate your acknowledging and agreeing to 
the’ terms of this letter agreement. 



Sincerely 


$.V: ss 

Ackncwledged and accepted. 



'jh* 1 - il 


Ma'discn Financial Corporation 


SWl-009 
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Set* ward 

48 River Ridge 

Little Rock, Arkansas 72207 
September 24, 1985 


Mr. James B. McDougal, President 
Madison Financial Corporation 
16th and Main Streets . 
little Rock, Arkansas 72201 

Dear Mr . McDougal : 

This is to set forth our agreement concerning the property 
commonly referred to as all the land owned by the Industrial 
Development Company of Little Rock and certain improvements 
thereon. 

On or about the 12th day of September, 19 85, Madison Guaranty 
Savings and' Loan Association agreed to acquire all of the Industrial 
Development Company of Little Rock’s property except the grounds 
and building commonly referred to as the Timex Building. In the 
agreement Madison has the right to assign its rights to any 
entity or individual. As part of our agreement, I have agreed to 
take title to all of the assets of the aforementioned property 
that is located immediately north of 145th Street, the water and 
sewer improvements , and the sewer treatment ponds, including the 
one located south of 145th Street. Madison Guaranty Savings and 
Loan Association will agree to lend me the purchase price for 
this property secured by a mortgage of those parcels and the 
sewer and water works. Madison Guaranty will pay 535,000.00 to 
me to have an option for at least 270 days from the date of 
acquisition to purchase the property from me at any time, in 
whole or in part, for at least the pro rata amount of the note 
plus all accrued interest; except one parcel described as follows: 

Approximately 22 1/2 acres located and referred to 
as the Northeast Quadrant of the Interchange of 
Highway 65 and 145th Street. More specifically 
described in the attached legal description which is 
a part of this agreement. 

It is the intention of both Madison and myself to attempt to 
develop all the property acquired from I.D.C. and sell it as 
quickly as possible. If the property or any portion thereof is 
sold during the 270 day period, the sale price will be mutually 
approved by me and Madison Financial Corporation. The proceeds 
of the sale will be applied toward the promissory note, less a 
10% sales commission to be paid to me . At Madison’s discretion. 


3 PLAINTIFF'S, 

| EXHIBIT £ 
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Mr. James G. McDougal 
September 24, 1985 
Page -2- 


any particular piece of property may be deeded back to Madison 
prior to the execution of a sales transaction. 

It is also agreed, in addition to the salary I am receiving 
from Madison Financial Corporation, I will receive 10% aales 
commission on all property sold, regardless who sella it, except 
residential property that will be located south of 145th Street, 
in which case I will receive 4% commission if aold by any other 
person. 

During the term of the option period, all of the net revenues 
of the water works and sewer department shall be forwarded 
directly to Madison Guaranty for application toward the note, 
unless such facilities are sold sooner. Madiaon Financial 
Corporation will also be responsible for all taxes, special 
assessments, dues, insurance premiums, etc. during the period of 
this option. 

I would appreciate your acknowledging and agreeing to the 
terms of the letter of agreement. 




Acknowledged and accepted: 
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Addendum to Agreement Between 
Seth Ward and James B. McDougal 
September 24 , 1985 


(Little Rock South Industrie. 1 Park, NE Corner 65-16 7 k 145th) 

LEGAL description - 

Part of Tracts 27 k 29, Holman Acres, Pulaski County, Arkansas, 
more particularly described as: Starting at the intersection of 

the north right-cf-way line East 145th Street and the west right- 
of-way line of Dineen Drive, said point also being the Southeast 
corner of the Birch-Brooks, Inc. property; thence N 0 deg. 21 
rain. E along the west right-of-way of Dineen Drive 373.12 ft. to 
the Northeast corner of said Birch-Brook3 , Inc. property and the 
point of beginning; thence N 89 deg. 50 min. 30 sec. W, along the 
north line of said °irch-Bmoks , Inc. property 303.50 ft. to the 
Northwest corner thereof, thence S 0 deg. 05 min. 30 sec. W along 
the west line of said Birch-i rooks , Inc. property 255.25 ft. to a 
point on the north right-of-way line of U. S. Highway No. 65-167; 
thence N 23 deg. 33 min. 10 sec. W, along said north right-of-way 
line, 111.57 ft. to a point; thence N 89 deg. 39 min. 40 sec. W 
and continuing along said north right-of-way line, 650.37 ft. to 
a point; thence N 54 deg. 01 mm. 20 sec. W and continuing along 
said north right-of-way line 111.29 ft. to a point on the east 
right-of-way line of said U. S. Highway No. 65-167; thence N 2 

dec. 29 min . 49 sec. w alcr** said east richt— of— wa ,r line 9 25.62 

ft. to a DOint; thence S 89 dec. 55 min. E along the south 
property line of the Seimens-Allis , Inc. property and said south 
line extended Westerly, 1191.02 ft. to a point on the west right- 
of-way line of Dineen Drive; thence S 0 Deg. 21 min. W along said 
west right-cf-way line 310.35 ft. to a point; thence Southwesterly 
and continuing along said west right-of-way line, being the arc 
of a 715.66 ft. radius curve to the right, having a chord bearing 
and distance of S 8 deg. 21 min. w, 199.20 ft. to a point; thence 
S 16 deg. 21 min. W and continuing alorg said uest right-of-way 
line, 2C.0 ft. to a point; thence Southwesterly and continuing 
along said west right-of-way line, being the arc of a 715.79 ft. 
radius curve to the left having a chord bearing and distance of S 

8 deg. 21 min. W, 199.23 ft. to a point; thence S 0 deg. 21 min. 

w and continuing along said west right-of-way line, 25.88 ft. to 
the point of beginning, containing 22.5649 acres more or less. 
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OFFICIAL RECORD CF INTERVIEW 
OFFICE OF INVESTIGATIONS 
OFFICE Or INSPECTOR GENERAL 


of ; 


C ASS ** * » 53i. 1094-095 

PARTICIPANTS : Martha Patton. Fortner Secretary to Webster 'dubbell. Rose 

Law Firm 

Karen Hepburn. Senior Special Agent. OIG, FLIC 
Ec Slacie, Special Acent, OIG. RTC 

CATE /TIME /LOCATION • 12-8-94/ 1:00 p.a. /Little RCCX, AR 

INTERVIEW CONDUCTED: In Person X 9y Phone 

PURPOSE • To obtain information regarding her responsibilities as Wecster 
Hufcbell's secretary. 


RESCLCSi 


ST.e '/as a secretary in the Litigation Section of the Rose Law Firm ( Rose ) 
for approximately six to eight years. She left Rose on Decemoer 21. 198S. 
to accept a *ob with Judge Thomas Glare. Arkansas Supreme Court. While ec 
Rose, she was primarily a secretary to Webstar Eubbeli and Jerry Jones 
Her duties included typir.c. answering the pncne and keeping Mr. Kuboell’s 
appointment calendar. She would type letters and memcra.ncums that Mr. 
Kubbeil nac clctatec for her. While at Rose, she was net responsible fer 
completing conflicts checks or for preparing fee bills. 

She recalls rhac ^iarc oftOr. Etefekail** Mr . Hard had 

many ruilaesmas cwr th**~ years that Hr, did legal work for Eh» 

r&calla j harf a Eatsun dealership, a company that involved 

school buses and P.O.M., Inc., which was a company the Mr. Ward purchased 
that relatec to parking meters. She also recalls that Mr. Hurbell 
represanted Mir Wart or. matters related to M. ffi» and 

Lear. Association (Macison), although sne couic not recall any specific 
issues related to Macison. 


Prepared by 
Concurred by 


0 


Date: /r-? y 

Date: jWiliil 


1113 . 


Pace 


Results Continues 


Ms. Patton was shown a copy of a letter dated "December 11, 1986, from Webb 
Hubbeil to H . Don Denton, Senior Vice Presicent, Madison (See Attachment 
1). The letter is not on Rose letterhead, rather, it has Seth Ward's name 
and address at the top. Ms. Patton stated that she could not recall typing 
this specific letter but that she believed sne did because it has her 
initials at the bottom. She further believes she typed the letter because 
the type resembles the IBM typewriter that sne r.ac wnile at Rosua. 

Ms. Patten was shown a copy of a letter dated September 24, 1985, from Sa-th 
Ward to James McDoucal, President, Madison Financial Corporation (See 
Attachment 2). The 'letter is not on Rose Letterhead, rather, it has Mr. 
Ward's name and address at the tep . Ms. Patten stated that she could not 
recall typing this specific latter either but that she believed she did 
because the type is similar to the IBM typewriter anc the second pace is 
formatted m tne style she used veils a Rose secretary. She further stated 
that both letter appear to be her style of typing. 

She said that she had no knowledge of the issues the letters dealt with 
because she did not pay much attention tc wnat sne was typing other than to 
mexe sure she typed it correctly 
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promissory note from Seth Ward to Madison Guaranty Savings ft 
Loan . 

THE COURT: And what's the exhibit number? 

MS. BARTLEY: Exhibit number is Defendant's 

Exhibit 1. 

THE COURT: We will let that be admitted. 

(Thereupon, Defendant's Exhibit 1 was identified 
for the record and received into evidence.) 

MS. BARTLEY: Your Honor, I have the original of 

that note, but I would like to substitute a copy for court 
purpos e s . 

THE COURT: That will be fine. 

Q. (By Ms. 2a re ley) Mr. Latham, can you identify 

Defendant's ExhiOxt 1? 

A. Yes. 

0. Is that a promissory note that Mr. Ward gave to Madison 

Guaranty? 

A. Yes, it is, in March of '86. 

MS. BARTLEY: Your Honor, I offer Defendant's 

Exhibit 1. 

THE COURT: We've admitted it. 

Q. (By Ms. Bartley) Now, can you tell the jury what you 

recall of the circumstances surrounding Mr. Ward borrowing 
$400,000 from Madison Guaranty? 

A. At that time Mr. Ward was needing about $400,000 in cash 


SEN 32910 
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1 for some personal reasons. The service corporation was not in 

2 a position at that time, if I remember correctly, to pay hia 

3 the $300,000 or ao that was owed in commissions. The savings 

4 and loan loaned Seth the money secured by a mortgage on tracts 

5 27 and 28 of Holman Acres. 

6 Q. I have shown you what's already been introduced as 

7 Plaintiff's Exhibit 19, a $300,000 promissory note from Madison 

8 Financial Corporation to Seth Ward dated about a week later, 

9 April 7th, 1986. What can you tell the jury about the 

10 circumstances surrounding the making of that note? 

11 a. It was discovered at that time — I believe Seth brought 

12 it to our attention -- that it was not documented anywhere that 

13 the service corporation, Madison Financial, owed Seth the 

14 $300,000 for commissions. Seth was concerned, and rightly so, 

15 that should something happen to the people that, you know, were 

16 cognizant of this, there would be no documentation. Seth would 

17 not be able to prove that that corporation owed him some money. 
13 we structured this note as evidence of that debt. 

19 0. Did any money actually change hands? 

20 A. No. The consideration in essence was already given. 

21 The money was already owed to Seth as commissions. Seth did 

22 not pay cash t j the service corporation for this. This was 

23 evidence of a debt that was already owed by the service 

24 corporation to Seth. 

25 Q. How, was Mr. Ward concerned also because there were 
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federal examiners at Madison Guaranty Savings a Loan? 

A. I think that may have been of some concern to him as 

veil . 

q„ i want you to look at now what's been introduced as 

Defendant's Exhibit 3, an option to purchase tracts 27 and 28 
of Holraan Acres. Can you tell the jury about the circumstances 
surrounding the financial corporation taking an option out on 
this property? 

A. Yes. I know this is confusing, but the loan was done 

really at that time in lieu of the option. The option more 
concretely or more accurately reflects the nature of the 
transaction, that being that the service corporation owed Seth 
$300, COO in commissions. In the initial purchase of all of 
that property, Seth retained tracts 27 end 29 of Holman Acres 
as his commission, which was later to be bought by the service 
corporation. The option allows the service corporation to buy 
the property from Seth, thus Seth receives the $300,000, and 
the service corporation would have the property. 

The note was done very quickly to make sure that that 
debt was evidenced should something happen to anybody to 
protect Seth. The note, however, would have left, if that was 
the way it was finally structured, would have left Seth with 
the $300,000 plus the property, which was not the intent of the 
transaction. 

MR. JENNINGS: If the Court please, we object to 
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that statement as being intent to vary the terms of the written 
agreement by oral testimony. 

THE COURT: Objection be denied. 

0. (By Ms. Bartley) Mr. Latham -- 

MR. JENNINGS: May I as* this witness what’s the 

source of his information? 

THE COURT: I'll let you cross him. 

MR. JENNINGS: You mean later? 

THE COURT: After while. 

Q. (By Ms. Bartley) Now. you've testified that the note 

was to evidence -- the note given by MFC to ‘Ward was evidence 
cf $300,000: the option was to effectuate the intent, which was 
to purchase tracts 27 and 28 from Mr. ward for $300,000. Then 
Mr . Ware *.cul d have the c.cr.ey, an i HeCisc” 7ir.ar.cisl 
Corporation would have the land? is that correct? 

A. Yes rf that's correct. 

0. Now, the option is in the amount of $400,000. Do you 

know why it's taken for 400,000? 

A. No, other than when it was drawn up it may have been to 

offset the note, which was also for $400,000. I believe at the 
time the balance on the note was 300,000, that 100,000 had beer, 
oaid off, the 300,000 remaining being — what I remember as 
being the amount of the commissions. That would be the only 
thing I could think of on the option. 

Q. was MFC able to exercise the option and purchase the 
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property after taking it on May 1st, 1986? 

A. I don’t believe it was at that time, no. 

Q. Let me ask you to look at Defendant’s Exhibit 4, dated 

June 6th # 1986, which has been already introduced and which 
bears your signature, does it not? 

A. Yes , it does . 

Q. Would you tell the jury — this is a release of Mr. Ward 

from the obligation to pay the 5400,000 note. Would you tell 
the jury about the circumstances surrounding this release? 

A. Yes. Seth at this point in time was concerned because 

the service corporation at that time was not able to exercise 
that option and thereby buy the property from them and pay them 
the S 3 0 0 , 0 0 0 in cash. Yet he had a loan to the savings and 
loan in which he owed money to the savings and loan, secured by 
that prooerty. He did not want to be in a position where the 
service corporation could not buy the property and thereby pay 
him the $300,000 and yet he have to pay the savings and loan 
back the $300,000 that was owed on its note. 

For that reason we released him from liability, not 
liability, but we released him from personal liability and set 
up the savings and loan's only recourse as going against the 
land itself so that if that case happened, if the .ervice 
corporation could not pay Seth the $300,000, then he would -- 
the savings and loan could take the property, and Seth would 
not have to pay the $300,000 back to the savings and loan. 
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MR. JENNINGS : If the Court please, we want to 

shew our objection to this testimony with regard to the oral 
agreements that differ entirely from the written agreement and 
with regard to the alleged purpose. 

THE COURT: You are testifying in conclusions 

there. You might ought to rephrase your questions and not 
testify in conclusions. Step up here a minute and let me mafce 
sure. Step up here, Mr. Jennings, Ms. Bartley. 

MS. BARTLEY: Excuse me, Your Honor. 

(Conference at the bench between counsel and the 


Court . ) 

(Thereupon, the following proceedings continued in 

open court : ) 



release with Mr. ward? 

A. Yes, I did. 

0. And did Mr. Ward understand that this was an offset to 

his commissions? 

MR. JENNINGS: If the Court please, we object to 

that as being a conclusion of the witness. 

THE COURT: Don't lead your witness, please. 


ma 1 am . 

q. (By Ms. Bartley) What did Mr. Ward express to you vha 

his understanding was of this release? 

A. Well, Seth had requested this release because of just 
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what we discussed, that if the service corporation was unable 
to pay him the $300,000, he was liable to pay the savings and 
loan back that $300,000, the $300,000 representing his 
commissions on the initial transaction and the purchase of the 
property at 145th Street. 

Q * So did you as representative of the financial 

corporation offer to offset commissions by this release? 

A. 3v the savings and loan, yea. 

0. Yes . 

MR. JENNINGS: If the Court please, we object to 

t h\t . The savings and loan, according to them, is not a party 
to the agreement. 

MS. BARTLEY: Your Honor, it may not be introduced 

yet. Let me see if I have it back here. Just a moment. Your 
Honor . 

C. (By Ms. Bartley) Mr. Latham, while we are looking for 

that exhibit, let me hand you what's been introduced as 
Plaintiff's Exhibit 2 (sic), which is a September 24th letter 
agreement marked void and Plaintiff's Exhibit 4, another 
September 24th, 1985 letter agreement. Have you ever seen or 

did you while you were at Madison Guaranty ever see either one 
of those letter agreements? 

A. Yes. I don't know how to differentiate. They are both 

dated the same date. But exhibit number 4 was one that Seth 
had brought to my attention around May or June of '86. 
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0. Which on*? Is that the one that la not marked void? 

A. Right. 

Q. The gne which is not marked void, Plaintiff* Exhibit 4, 

is that the one that Mr. ward showed you in May or June? 

A. That is correct. 

0. Before that time had you been aware that Mr. Ward was 

claiming commission on individual pieces of property that were 
sold from the IDC property? 

A. Not until Seth asked me. I think he came to me asking 

for an accounting of the commissions that were owed to them. 
That seems like it was around May or June of '86. 

Q. I hand you what's been introduced as Defendant's Exhibit 

37, which is a memo from Seth Ward returning a $70,943.47 note. 
Ccu Id you ceil the jury wh«- you recall about this? 

A. The $70,000, in discussions I've had with both parties 

here, has turned up several times. I really do not remember 
anything concerning the $70,000. 

Q. Did Mr. 

personal liabil 
A. Ibeliev 

0. You stat 

was owed him ba 
Corporation gav 
correct? 

A. Correct. 
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0. Did you find any letter agreement at that time vhen you 

were looking for documentation of the $300,000 In commission? 
A. No. At that time it appeared that there was not any 

evidence of the amount that was owed to Seth. 

Q. In your discussions with Mr. Ward about the May 1st 

option to purchase Holman Acres, did Mr. Ward tell you about 
tbi i'^ireeine n t ? 

A. Yes. That was about the time that he was asking for an 

accounting to find out where he stood under that agreement as 
far as commissions were concerned. 

C. So that was the first time that you learned of the 

September 2 4th l**£>*c e^reement? 

A. That -as the first that I remember of it* 

*■*3. HARTLEY : I cass the v* — «« 

CROSS-EXAMINATION 

BY MR. JENNINGS: 

0. Mr. Latham, the note executed by Mr. Ward to Madison 

Guaranty Savings & Loan for $400,000 was dated March 31, 1986, 

is it not? 

A. That's correct. 

Q. And shortly after that note was executed Mr. Ward paid 

Dack $100,000 of that loan, did he not? 

A. I believe that's correct. 

0. Within a matter of perhaps a week? 

A. I think that's correct. 
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1 A. There was another agreement prepared. I don't know if j 

2 caused it to be prepared or someone else caused it. 


Ui 

o 

Who would the someone else have been? 

4 A. 

It could have been Mr. McDougal. 

5 Q. 

I hand you what's been marked as Plaintiff's Exhibit 4. 


6 Do you recognize that? 

7 (Thereupon, Plaintiff's Exhibit 4 was identified 

8 for the record. ) 


9 A. 

Yes, sir, I do. 

o 

o 

what is that? 

11 A. 

That's the agreement which reflects the agreement that 


12 we had agreed to prior to entering the purchase of the IDC 


13 proper! 

:y. 

15 A. 

It is signed by Mr. McDougal, president, Madison 

16 Financ: 

Lai Corporation, and Seth Ward. 

17 Q. 

What is the date on that agreement? 

18 A. 

The date of the agreement is 24th of September 1985. 

19 Q. 

Was it executed on that date? 

20 A. 

Ho, sir. It was not executed on that date. It replaced 

21 the or: 

Lginal agreement that was executed on that date. 

22 0. 

So you dated it back to the d-ata of the agreement that's 


23 been introduced as 4 (sic)? 


24 A. 

That's correct, sir. 

25 Q. 

In what respects did this agreement,' which is Exhibit 4, 
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CPTTCN TC PURCHASE RIAL ESTATE 


This Option granted this 1st day of May, 1986 , by SETH WARD 
and YVONNE ANNA WAND, his wife (collectively "Grantor - ), to 
MADISON FINANCIAL CORPORATION ("Optionee"), 

W-I-T-N-E-S-S-E-T-H: 


1. GRANT OF OPTION . In consideration off Optionee’s 

payment to the Grantor of One Thousand Dollars ($1,000.00), and 

other good and valuable consideration, the receipt and adequacy 

of which is hereby acknowledged, Grantor hereby grants to 

Optionee an exclusive and irrevocable Option to Purchase the 

following described property together with all buildings and 

improvements thereon, situated in the City of Little Rock, 

Pulaski County, Arkansas, to-wit: 

A tract of land located in the NZ 1/4 SW 1/4 
Section 24, T-l-S , R- 12 -w, Pulaski County, 

Arkansas, more particularly described as: 

Starting at an iron pin marking the 
intersection of the North right-of-way line 
of East 145th Street and the West 
right-of-way line of Dineen Drive; thence 
S8 9 * 44 ' 40“ E along said North right-of-way 
line, 22.75 ft.; thence Southeasterly and 
continuing along said North right-of-way 
line, being the arc of a 2,915 ft. radius 
curve to the right having an arc distance off 
559.07 ft.; thence S78* 45’ 20"E and 
continuing along said North right-of-way 
line, 2724.44 ft. to the point of beginning 
of the tract of land described herein; 
thence N 11" 14’ 40" E and perpendicular to 
said North right-of-way line, 522.72 ft. to 
a point; thence S78" 45’ 20"E and parallel 
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with slid North right-of-way line. 555.56 
ft . to i point; thence SIX* 14’ 4 0“W and 
perpendicular to slid North right -of -wiy 
line 522.72 ft. to i point on said North 
right-of-way line; thence H78* 45’ 20“ w 
along said North right-of-way, 555.56 ft. to 
the point of beginning, containing 
290,402.32 sq . ft. or 6.6667 acres more or 
lest. 

2. PURCHASE PRICE . The purchase' price for the property 
hereinabove described, together with all improvements thereon, 
shall be Four Hundred Thousand Dollars (8400,000.00). 

3. EXPIRATION DATE . This Option shall expire at 6:00 
o'clock, P.M., Central Time, on August 1, 1986. 

a. FAIIDRX TO EXERCISE OPTION . If Optionee dees net 
exercise this Option as herein provided, all sums paid by him 
hereunder shall be retained by the Grantor free of all claims of 
Optionee, and neither party shall have any further rights or 
claims against the other. 

5. EXERCISE OF OPTION . This Option shall be exercised by 
Optionee's delivering to the Grantor written notice of such 
--exercise on or before the expiration date, or any extension 
thereof, or by Optionee's mailing such written notice of 
exercise by certified mail to Grantor at least two days before 
the expiration date, or any extension thereof; and such notice, 
if so mailed, shall be deemed valid and effective whether or not 
it actually is delivered to Grantor prior to the expiration 
date, or any extension thereof. 
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6. CLOSING asgu:H£.M£5rrS . In the even t of Optionee’s 
exercise of this Option: 

a. Closing will occur within 30 days after the 
exercise of this Option, which date may be extended by 
mutual agreement; 

b. The Grantor shall deliver at closing to Optionee, 
or his nominee, a general warranty deed conveying good and 
marketable title in fee simple to the aforesaid premises, 
free and clear of all liens, encumbrances and tenancies, 
except those for streets and utilities and tenancies which 
may be disclosed by Grantor to Optionee prior to the 
granting of this Option; 

c. Taxes and assessments, if any, due on or before 
the closing date shall be paid by Grantor. Taxes and 
assessments, if any, for 1936 shall be prorated as of the 
closing date; 

d. Grantor, at Grantor's sole expense, shall furnish 
Optionee, within 30 days after exercise of the Option, a 
complete abstract certified to a current date, or at 
Grantor's option, a commitment for an owner's title 
insurance policy convertible at closing to an owner’s policy 
issued on ALTA Form 3, 1970, reflecting merchantable title 
satisfactory to Optionee's attorney. In the event an 
abstract is furnished and an examination of title to said 
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property shall disclose that the same is not good and 
marketable, and if the cause of such unmarketed! li ty shall 
not he removed by Grantor prior to the date fixed for closing, 
then Grantor may exercise his option to furnish Optionee a 
policy of title insurance satisfactory to Optionee. If 
marketable title cannot be conveyed at closing, any monies paid 
by Optionee on account of the purchase price of said property, 
including any sums paid as consideration for the granting of 
this Option, shall be refunded to Optionee; 

a. The risk of loss, damage, condemnation, or 
destruction of the premises or improvements thereon by fire, 
or otherwise, until closing shall be on Grantor; 

f. Revenue stamps to be placed or. the Deed shall be 
at the expense of Grantor. 

7. PAYMENT OF PURCHASE PRICE . At closing. Optionee will 
pay Grantor in cash an amount equal to the purchase price set 
out in accordance with Paragraph 2 hereof. 

8. NOTICES . Any notices required Tier eunder shall be 

effective if given to the parties hereto at the following 

addresses, or such other address as either party may 

subsequently designate in writing: 

OPTIONEE:- Madison Financial Corporation 

1308 South Main 
Little Rock, Arkansas 72201 

GRANTOR: Seth Ward 

16th & Main 

Little Rock, Arkahsas 72201 

-a- 0190g 


SWl-073 


1128 


9. ASSIGNMENT . This Option, before or after its exercise, 
nay be assigned by Optionee without the prior written consent of 
Grantor . 



OPTIONEE : 

MADISON FINANCIAL CORPORATION 


BY 


■ Q^ 

6 / 
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MADISON GUARANTY 

X2HT3EI QTCJA2RAJW QtJAHTEB 


P.0. Box if 83 * 16th & Main Street 
Utile Rocx. Arkansas 72203 • f 01-374-7777 

January 25, 1000 


Ms. April Sreslaw, Attorney 

Directors and Officers Liability Section 

Federal Deposit Insurance Corporation 


550 17th 

Street, ? 

/ . W . 

Washington, D. C. 

20420 

Re : 

Madison 

Cuaranty vs. Frost Audit 


USDC Mo, 

. LR-C-29-02 1 6 


Release 

of Investigative Report 

Dear Ms. 

Sresl aw : 



oooooss 



Eorod !l Huggins 


It has 
office, 
Huggins 
the law- 


been reported to me that during my absence from the 
the Rose Law Firm requested a copy of the Borod 4. 
report commissioned by Madison’s board of directors to 
firm cf Eorod 1 Huggins retained to investigate the 
operations of Madison Cuaranty and Madison Financial 
Corporation. There is reluctance in releasing this report based 
on the following circumstances. 

Cne , the report is considered client/attorney privilege and I am 
sure the conservatorship would not want to waive the right to 
claim that privilege in litigation. 

A large portion of the report is dedicated to a summary of the 
acquisition of property, transactions surrounding the sale of 
that property, profits claimed by the service corporation in the 
sales of certain acquisitions and the compensation arrangement 
for Seth Ward. A major portion of this report is directly 
related to a lawsuit by Seth Ward in which he obtained a 
£400,000 judgment against Madison Cuaranty and Madison Financial 
Corporation. Madison Cuaranty is attempting to obtain a new 
trial in federal court and plans to file a new motion in federal 
court to recover $400,000 escrowed judgment funds obtained by 
the father-in-law of Webb Hubbell who is associated with the 
Rose Law Firm and is the lead attorney in the referenced suit by 
Madison. These escrowed funds (in lieu of supersedeas bond) 
have been taken by Ward through an error in jurisdiction 
between the State Court of Appeals and the federal court. 
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Page 2 - April Sresiaw, Inquire 
Frost Audit Suit 


January 2t, 2390 


The Bored 1 Huggins Report is only a general, preliminary 
investigative report compiled from investigation and voluntary 
interviews by persons without benefit of oath. The 
investigation was primarily conducted by the attorney retainer 
for the drafting, filing and preliminary discovery in the rrcsi. 
Audit suit. The Cernsh firm's work papers transferrec to r.hr 
Rose Law Firm would have more specific findings relating to t!;.* 
Frost audits at Madison than would be revealed in the 
investigative report. 

Based on the aforementioned reasons, it is my unqualified belief 
that release of this report to the Rose Law Firm would not have 
any positive impact on Madison’s recovery m the Frost suit anc 
may, in fact, adversely effect Madison Guaranty’s interests m 
other litigation. Therefore, I would impose upon ycur good 
judgment to instruct the Rose firm to obtain their information 
through specific requests either directed to me or Lee Sorenson, 
the investigator assigned to this matter. 




* m \ ^ 2 ^ 



Sure Stray*:::. 
Legal Officer 


Donald Cypert, Managing Agent for 

Madison Guaranty Savings and Loan Association 

Eenita Seliga, RTC Staff Attorney for Madison Guaranty 


INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


TUESDAY, FEBRUARY 6, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington, DC. 

The Committee met at 10 a.m., in room 216 of the Hart Senate 
Office Building, Senator Alfonse M. DAmato (Chairman of the 
Committee) presiding. 

OPENING COMMENT OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. Good morning. 

Ms. Black and Mr. Switzer, if you have any statements or com- 
ments you would like to make, we would be pleased to receive them 
at this time. 

Mr. Switzer, Ms. Black, stand for purposes of taking the oath. 

SWORN TESTIMONY OF STEVEN A- SWITZER 
DEPUTY INSPECTOR GENERAL FOR AUDIT 
OFFICE OF INSPECTOR GENERAL 
FEDERAL DEPOSIT INSURANCE CORPORATION 

Mr. Switzer. I have some introductory remarks. My name is Ste- 
ven A. Switzer, and I am the Deputy Inspector General for Audit 
in the Office of Inspector General of the Federal Deposit Insurance 
Corporation. I was the Deputy Inspector General of the Office of 
Inspector General of the Resolution Trust Corporation until Decem- 
ber 31, 1995, when our office was merged into the FDIC Office of 
Inspector General. 

Joining me today is Patricia M. Black, who is the Assistant In- 
spector General for Inspections and Legal Support and formerly the 
Counsel to the Inspector General at the Office of Inspector General 
in the Resolution Trust Corporation. 

On August 3, 1995, the RTC Office of Inspector General issued 
its Report of Investigation Concerning the Rose Law Firm, inves- 
tigation number WA-94-0016. That report addressed the RTC 
OIG’s investigation into possible conflicts of interest of Rose Law 
Firm representation in its representation of the Resolution Trust 
Corporation, including any arising from the Rose Law Firm’s rep- 
resentation of the agency in litigation against Frost & Company, 
formerly the independent auditors for Madison Guaranty Savings 
& Loan Association. 
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On January 15, 1996, the Special Committee requested that we 
review billing records of the Rose Law Firm that were produced to 
the Special Committee in early January 1996. These records were 
not available to us during our investigation or prior to the issuance 
of our report. The Special Committee asked us to evaluate what, 
if any, effect these records would have on our report. 

I would like to emphasize that our review of these billing records 
and their impact on our report is not yet complete, but we are 
pleased to answer any questions that the Special Committee may 
have today with a regard to the results of our review to date. 

Thank you. 

The Chairman. Ms. Black, do you have a statement? 

SWORN TESTIMONY OF PATRICIA M. BLACK 
ASSISTANT INSPECTOR GENERAL FOR 
INSPECTIONS AND LEGAL SUPPORT, FDIC 
FORMER COUNSEL TO THE INSPECTOR GENERAL 
RESOLUTION TRUST CORPORATION 

Ms. Black. No, sir. 

The Chairman. Mr. Giuffra. 

Mr. Giuffra. Thank you, Mr. Chairman. 

Ms. Black and Mr. Switzer, on behalf of the Committee, I would 
like to thank you for your indulgence yesterday with regard to your 
depositions, which I believe ended last night at 8 p.m. 

Ms. Black, on August 10, 1995, you testified in the House of Rep- 
resentatives with regard to your report that was issued on the Rose 
conflict issue, isn’t that right? 

Ms. Black. That’s right. 

Mr. Giuffra. The focus of your testimony yesterday and today 
will be on the Rose billing records which were recently discovered 
at the White House. You have never given public testimony on 
those billing records before today, is that right? 

Ms. Black. That is correct. 

Mr. Giuffra. Mr. Switzer, you have never testified publicly on 
the Rose billing records and the significance of those billing records 
with regard to your conflicts analysis before today? 

Mr. Switzer. No, I have not. 

Mr. Giuffra. In fact, the first time you ever gave any testimony 
on the significance of the Rose billing records was yesterday at 
your deposition? 

Mr. Switzer. Yes, it was. 

Mr. Giuffra. Ms. Black, that is also true for you, correct? 

Ms. Black. That’s correct. 

Mr. Giuffra. Ms. Black, under the Model Rules of Professional 
Responsibility and RTC regulations, Rose was obligated to disclose 
to the RTC if it was representing or had represented any client 
who had an interest that was actually or potentially adverse to the 
RTC in the Frost litigation? 

Ms. Black. The model rules are the Arkansas rules governing 
the behavior of attorneys and the need to disclose conflicts that at- 
torneys might have between representation of one client and an- 
other. RTC had a number of handbooks and other issuances which 
go beyond the model rules and require disclosure of any potential 
conflict as soon as that becomes known to a law firm. 
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Mr. GlUFFRA. Under the model rules, if a lawyer's own conduct 
might be at issue in a case, a conflict issue could arise? 

Ms. Black. That is correct. 

Mr. Giuffra. A key issue in the Frost litigation was an action 
that Webster Hubbell was the lead attorney on behalf of the RTC 
against the Frost accounting firm which audited Madison's books? 

Ms. Black. Yes, sir. 

Mr. Giuffra. Another key issue in that litigation was the extent 
to which Frost's audits caused Madison's losses? 

Ms. Black. That's correct. 

Mr. Giuffra. Frost claimed insider transactions involving people 
like Mr. McDougal were what caused the losses and whether the 
audits were good or bad was irrelevant? 

Ms. Black. That was Frost's primary defense. 

Mr. Giuffra. The extent Madison was involved in the Castle 
Grande transaction was important to your conflicts analysis? 

Ms. Black. The extent to which Rose was involved and Madi- 
son's involvement, yes, sir. 

Mr. Giuffra. The RTC subpoenaed billing records and other ma- 
terials from the Rose Law Firm on March 4, 1994; is that right? 

Ms. Black. If you’re referring to the RTC IG, our subpoena was 
March 15. 

Mr. Giuffra. March 15. You were subsequently advised by Rose 
that no billing records existed? 

Ms. Black. Rose did provide a lot of billing records with regard 
to the work directly for the RTC. 

Mr. Giuffra. But with regard to the Madison representation? 

Ms. Black. The March 15 subpoena also asked for any invoices 
that had been submitted to Madison itself in connection with Rose’s 
work for them and Rose indicated that it had no such invoices. 

Mr. Giuffra. When you learned of the discovery of these billing 
records at the White House, what was your reaction? 

Ms. Black. I was curious as to what they showed. 

Mr. Giuffra. Am I correct that when you issued your report on 
August 3, 1995, the Rose billing material was very sparse? 

Ms. Black. As to their Madison representation, yes, sir, it was. 

Mr. Giuffra. You only obtained a handful of Rose invoices with 
regard to the Madison representation? 

Ms. Black. Yes, and those we found in the Madison records 
which RTC had inherited. 

Mr. Giuffra. It was difficult for you to understand what work 
Rose had done for Madison because of the absence of this billing 
information? 

Ms. Black. Yes. We had, as I said, a few bills which described 
in summary fashion what had been done. For the most part, there 
was no indication as to the precise nature of the work or when the 
work was done. 

Mr. GlUFFRA. Would you agree that billing records are typically 
the best available evidence for trying to ascertain the extent and 
nature of the law firm's work with regard to a conflicts analysis? 

Ms. Black. They are the best that I have seen in this case, in 
any event. 
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Mr. Giuffra. Would you agree that the billing records that were 
found at the White House are very important evidence for purposes 
of your conflicts analysis? 

Ms. Black. They certainly are extremely relevant evidence, yes. 

Mr. Giuffra. Mr. Switzer, you would agree that these billing 
records that were found at the White House are extremely relevant 
evidence for your conflicts analysis? 

Mr. Switzer. Yes, sir, I would. I mean in the sense that we did 
not have that information when we did our work. 

Mr. Giuffra. Ms. Black, in your report you included a recitation 
of various facts that were material to the conflicts inquiry. 

Ms. Black. Yes. 

Mr. Giuffra. You would have included additional facts had this 
billing material been available; isn't that right? 

Ms. Black. We would have. 

Mr. Giuffra. You might have asked additional questions of wit- 
nesses had the billing material been available? 

Ms. Black. Yes. 

Mr. Giuffra. In fact, you might have interviewed additional wit- 
nesses had the billing material been available when you were doing 
your investigation? 

Ms. Black. That is correct. 

Mr. Giuffra. The RTC IG did not interview Mrs. Clinton? 

Ms. Black. No, we did not. 

Mr. Giuffra. You did not interview Mrs. Clinton because you did 
not believe there was sufficient evidence of her involvement with 
regard to the Madison representation to justify an interview? 

Ms. Black. That is essentially correct, and she, of course, had 
done no work for the RTC itself. 

Mr. Giuffra. If you had had these billing records back in 1994 
and 1995, would you have attempted to interview Mrs. Clinton? 

Ms. Black. I think that is quite likely. 

Mr. Giuffra. Why would you have attempted to interview Mrs. 
Clinton if you had these billing records available? 

Ms. Black. To determine the extent to which Rose may have had 
actual or potential conflicts, which was the scope of our investiga- 
tion. It is important to know what was done in connection with the 
representation of Madison. The billing records indicate with some 
specificity what was done, and they indicate that Mrs. Clinton was 
actively billing on a couple of matters that were of interest to us 
in our conflicts investigation. 

Mr. Giuffra. Do you recall your House testimony where you 
said — and I'll quote it at page 52 — “we have no evidence that Mrs. 
Clinton worked on Castle Grande.” Do you recall that testimony? 

Ms. Black. Yes, I do. 

Mr. Giuffra. In light of the newly discovered billing records, 
would you want to amplify or amend your prior testimony? 

Ms. Black. First, let me clarify that I was using the term “Cas- 
tle Grande,” as we at the RTC always have, interchangeably with 
the IDC matter. We typically refer to it as the IDC/Castle Grande 
matter, and I was answering that question on that basis. That an- 
swer would not have been the same had I had the billing records. 


1135 


Mr. Giuffra. How would you have changed your answer in light 
of these billing records with regard to Mrs. Clinton’s role with re- 
gard to Rose’s representation of Madison Guaranty? 

Ms. Black. As to the IDC 

Mr. Giuffra. IDC/Castle Grande transaction. 

Ms. Black. We still do not know what Mrs. Clinton’s role was 
in the time period of the closing of the initial IDC purchase because 
we don’t have the backup billing memoranda for the IDC matter 
number 5. 

Mr. Giuffra. You have the invoice for the September bill and the 
October bill? 

Ms. Black. That is correct. 

Mr. Giuffra. You don’t have the billing memoranda for the Sep- 
tember or the October bill? 

Ms. Black. That is correct, nor do we have it for the January 
bill, which appears to be a compilation of work that was done be- 
tween September and January. So we still don’t know the precise 
nature of her involvement. However, we do have the billing memo- 
randum that backs up a part of that January bill that indicates 
work that was done in December 1985 and January 1986. We have 
a billing memorandum on a general matter, which has an entry ob- 
viously IDC-related and has been so noted on the bill. That showed 
Mrs. Clinton was actively billing on the IDC matter. 

In addition, Mrs. Clinton continued to bill during the course of 
1986 on some subsequent IDC transactions that included, for ex- 
ample, the May 1st option agreement which gave Madison Finan- 
cial an option to purchase the final parcel, 22 V 2 -acres known as 
Holman Acres from Seth Ward. 

Mr. Giuffra. In your August 3rd report, you indicated that con- 
flicting evidence existed as to whether Mrs. Clinton or Mr. Hubbell 
was the billing partner at Rose regarding the IDC/Castle Grande 
matter. 

Ms. Black. That is correct. There was a handwritten document 
that appeared to be the document that opened matter number 5 
within the Rose Law Firm. It was provided to us by the Rose Law 
Firm and the billing partner was listed as number 42. Number 42 
was Mr. Hubbell within the Rose Law Firm. We asked Mr. Hubbell 
if he was ever the billing partner. He indicated that he was not. 
We were aware that Mrs. Clinton’s billing code for that purpose 
was number 43. The billing records that we now have list Mrs. 
Clinton as the billing partner on Madison/IDC. 

Mr. Giuffra. In fact, on all Madison matters? 

Ms. Black. On all Madison matters, that is correct. There are a 
total of six of them. 

Mr. Giuffra. If we could put up on the Elmo a June 17, 1985 
Rose letter to Beverly Bassett Schaffer. This letter was referenced 
in your report of August 3, 1995, and you described an exchange 
of correspondence between the Arkansas S&L Board and Mr. 
Massey of the Rose Law Firm. Your attention was focused to the 
question of the so-called direct investment limitation, which is a 
matter of Arkansas law. 

This was a letter that was submitted to the S&L board in con- 
nection with Madison’s role to open a broker-dealer subsidiary, isn’t 
that right? 
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Ms. Black. Yes, it was. 

Mr. GlUFFRA. Mr. Massey indicated that this proposed subsidiary 
would not violate the direct investment limitation; isn’t that right? 

Ms. Black. That is correct. 

Mr. Giuffra. If we could, put the Rose billing record 28965 on 
the Elmo. This is a record reflecting time of Mrs. Clinton and Mr. 
Massey. This letter was dated June 17, 1985, and referenced the 
direct investment rule. This was an application amendment with 
regard to the proposal to engage in brokerage activities, and the 
billing record indicates that on June 17, 1985, Mrs. Clinton re- 
viewed this application containing the discussion of the direct in- 
vestment rule; isn’t that right? 

Ms. Black. Yes, it does. 

Mr. Giuffra. Would the fact that Mrs. Clinton reviewed this 
amended application which contained reference to the direct invest- 
ment rule be material for purposes of your conflicts analysis? 

Ms. Black. Yes. 

Mr. Giuffra. Would it be material because a partner at the Rose 
Law Firm, as opposed to Mr. Massey who was a young associate, 
was aware of the direct investment rule? 

Ms. Black. That is correct. 

Mr. Giuffra. Broader knowledge of the direct investment rule 
within the firm would be significant for purposes of your conflicts 
analysis? 

Ms. Black. That is correct. 

Mr. Giuffra. Why would broader knowledge of the direct invest- 
ment limitation be relevant for purposes of your conflicts analysis? 

Ms. Black. The IDC purchase was, according to the examiners — 
and I think it’s fairly well recognized — was ultimately structured in 
such a way as to attempt to avoid the 6 percent limitation rule. Mr. 
Massey was the attorney within the Rose Law Firm who had 
knowledge of that 6 percent limitation. Mr. Thrash was the attor- 
ney within the Rose Law Firm who closed the IDC transaction. 

When we were looking at the conflicts question, the issue arose 
as to whether Rose would have known that the acquisition would 
have been prohibited by the 6 percent limitation. The fact that 
Mrs. Clinton apparently reviewed — billed for reviewing a document 
which references that 6 percent limitation would be relevant to 
looking at the degree of knowledge within the Rose Law Firm, and 
Mrs. Clinton was the billing partner for both transactions. 

Mr. Giuffra. In fact, Mr. Massey did not bill time on the IDC 
transaction, but Mrs. Clinton did? 

Ms. Black. That is correct. 

Mr. Giuffra. Isn’t it also true that we now know from the Rose 
billing records that were discovered at the White House that Mrs. 
Clinton had at least 15 telephone calls or conferences with Mr. 
Seth Ward in connection with this IDC matter? 

Ms. Black. Yes, 15 or 16. One day there’s a billing for a tele- 
phone conference. There’s a comma and it says “conference with” 
— that appears to be a telephone conference and a meeting. If you 
count that for two, that’s 16. 

Mr. Giuffra. You’re aware that Mr. Ward in a sworn statement 
to your agency has said that he did not work with Mrs. Clinton on 
the IDC transaction? 
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Ms. Black. Yes, he did. 

Mr. GlUFFRA. This discrepancy between the billing records and 
Mr. Ward's sworn statement with regard to Mrs. Clinton's involve- 
ment in the Castle Grande/IDC transaction would have been some- 
thing that you would have included in your conflicts investigation 
and analysis? 

Ms. Black. Had we known about it, we would have indicated 
that Mr. Ward stated that he did not remember working with Mrs. 
Clinton. We would also have indicated that Mrs. Clinton had billed 
for conversations with Mr. Ward. 

Mr. GlUFFRA. Why would Mrs. Clinton’s communications with 
Mr. Ward, who regulators have said was the straw purchaser on 
the IDC/Castle Grande transaction, be material for purposes of 
your conflicts analysis? 

Ms. Black. Mr. Ward was an employee of Madison Financial, 
and he was also cited by the regulators as being a primary straw 
purchaser, part of the insider deals that resulted in a substantial 
loss to the institution. 

Mr. GlUFFRA. And Mrs. Clinton's communications with Mr. Ward 
would be relevant for what reason? 

Ms. Black. Again, going back to the conflicts investigation, 
which we were doing, the issue was whether the conduct of Rose 
could itself become an issue in that litigation. If it had that 
potential 

Mr. GlUFFRA. The question being whether Rose had knowledge of 
the sham nature of the transaction? 

Ms. Black. That is a question, yes. But even if the conduct could 
become an issue, whether or not the conduct was proven to be mis- 
conduct, the very fact that it could become an issue is a fact which 
would have to — a matter which would have to be disclosed to RTC 
as a potential conflict. 

Mr. Giuffra. In fact, Rose’s work on the Castle Grande/IDC 
transaction was never disclosed to the RTC? 

Ms. Black. No, sir. It was not. 

Mr. Giuffra. Mr. Hubbell, who is the billing partner on the 
Frost matter, in fact, never disclosed it to Ms. Breslaw, according 
to Ms. Breslaw? 

Ms. Black. Yes. According to Ms. Breslaw, there was no prior 
work disclosed by Rose with regard to Madison to her. She said 
that she found out about it from press reports and called Mr. Hub- 
bell at the Department of Justice to ask him what that was all 
about. M[r. Hubbell's recollection was that he had told her they had 
done some work on a couple of minor regulatory matters for the in- 
stitution. 

Mr. Giuffra. You previously referenced that the billing records 
indicate that Mrs. Clinton spent 2 hours on May 1, 1986 drafting 
the option agreement, and that was dated May 1, 1986. Was the 
option agreement a way to provide commissions to Mr. Ward? 

Ms. Black. A second problem that we looked at or potential 
problem that we looked at in the conflicts investigation was the 
question of the litigation of Ward v. Madison . April Breslaw, the 
attorney involved, as well as several other RTC employees, had ex- 
pressed concern about that particular litigation because of Mr. 
Hubbell's relationship with Seth Ward; that is to say, Mr. Hubbell 
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is Mr. Ward's son-in-law. So there was a specific concern addressed 
to the Rose Law Firm 

Mr. Giuffra. In fact, wasn't the option agreement an important 
part of the litigation between Mr. Ward and Madison? 

Ms. Black. Yes, it was. 

Mr. Giuffra. The fact that Mrs. Clinton had drafted the option 
agreement never came out at the trial? 

Ms. Black. No, it did not. 

Mr. Giuffra. That's something that the RTC would have wanted 
to know at the time that it retained Madison to represent — Rose 
to represent the RTC in the Frost litigation? 

Ms. Black. Because the Ward litigation also involved as a part 
of this same transaction an underlying note for $300,000, which 
was part of the damage calculations in Frost, those two cases were 
closely related, and the prior involvement was a matter which 
should have been disclosed to the RTC. 

Mr. Giuffra. We know from the billing records Mrs. Clinton had 
two telephone calls with a man named Darrell Dover. Do you recall 
that from examining the billing records? 

Ms. Black. Yes. 

Mr. Giuffra. Mr. Dover represented IDC in connection with the 
sale of the property to Madison and Ward? 

Ms. Black. Yes, the initial sale. 

Mr. Giuffra. Mrs. Clinton's communications indicate some 
greater involvement by Rose in the IDC/Castle Grande acquisition? 

Ms. Black. It indicates some specifics of the involvement, and it 
indicates some sort of involvement by Mrs. Clinton that we were 
not previously aware of. 

Mr. Giuffra. Presumably with regard to the acquisition of the 
property? 

Ms. Black. I do not know what the subject of the conversation 
was. I know that Mr. Dover represented IDC in that transaction. 

Mr. Giuffra. You would have included the fact of those tele- 
phone calls in your conflicts analysis? 

Ms. Black. Yes, sir. 

Mr. Giuffra. We also know from the billing records that on the 
day before Rose sent a letter to the Arkansas Securities Commis- 
sion seeking approval of a novel preferred stock offering, that Mrs. 
Clinton spoke with Beverly Bassett, who was the S&L regulator? 

Ms. Black. Yes. 

Mr. Giuffra. You would have included the fact that on the day 
before this application was submitted, Mrs. Clinton had spoken 
with Ms. Bassett in your conflicts analysis? 

Ms. Black. That was a fact that we probably would have in- 
cluded. 

Mr. Giuffra. If we could just put up on the Elmo the Hillary 
Clinton IDC billing analysis that the Committee has prepared. We 
showed this to you yesterday at your deposition 

Ms. Black. You did, but it's blurry. I can't read it. 

Mr. Giuffra. I apologize for that. If I could briefly summarize it, 
we've been able to identify 15 hours of work that Mrs. Clinton did 
on the IDC/Castle Grande matter, but then there's this unknown 
period for which Mrs. Clinton billed $1,818 which at her rate of 
$125 an hour would constitute 14 V 2 hours of work. Given that we 
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don’t know — would you have reported the fact in your conflicts 
analysis we don’t know the full extent of Mrs. Clinton’s work on 
the IDC/Castle Grande matter? 

Ms. Black. What we would have reported — I believe these are 
figures taken from the January 1986 invoice and the partial under- 
lying billing memorandum. We would have reported that there 
were 15 hours that were billed and that were specifically identified 
in terms of the work that was done on the billing memorandum. 

We would have also reported that there was a handwritten 
change to the total amount billed and indicated what that change 
was. Whether we would have extrapolated the billing rate and the 
number of hours that that might represent, I don’t know. 

Mr. Giuffra. The issue would be whether Mrs. Clinton, in fact, 
did more work on the IDC/Castle Grande matter than previously 
assumed? 

Ms. Black. The difference would have been a fact that we would 
have reported. 

Mr. Giuffra. And that would have been relevant to the conflicts 
investigation because it would have shown greater involvement by 
Rose in this transaction that was criticized as being a sham? 

Ms. Black. That may well be true. 

Mr. Giuffra. Mr. Switzer, if I could put some questions to you, 
sir. You’ve prepared a document. Let’s put it up. It’s Switzer Ex- 
hibit 3. Now, Mr. Switzer, you’re an accountant by training? 

Mr. Switzer. Yes, I am. 

Mr. GIUFFRA. You’ve audited many law firm bills for the RTC? 

Mr. Switzer. I’ve managed that type of work, yes. 

Mr. Giuffra. We know that Mrs. Clinton was the billing partner 
on the Madison account. In examining the Rose Law Firm bills 
that were found at the White House — you’ve done that? 

Mr. Switzer. I’m sorry, would you repeat that, please. 

Mr. Giuffra. You have examined the Rose Law Firm bills that 
were found at the White House? 

Mr. Switzer. Yes, we have. 

Mr. Giuffra. Am I correct that you’ve identified a number of dis- 
crepancies in the Rose Law Firm Madison bills that were found at 
the White House? 

Mr. Switzer. Yes, we have. We identified some differences in 
there from an accounting point of view which are noteworthy to us, 
but we don’t have an explanation for them. 

Mr. Giuffra. The discrepancies that you have identified in the 
Rose bills would be the fact that the amount that’s set forth in the 
billing memo, which sets forth the time on an hourly basis by the 
lawyers and the actual amount that was invoiced, there’s a $5,735 
discrepancy; is that right? 

Mr. Switzer. Yes, that’s what we determined. 

Mr. Giuffra. With regard to the billing history, which is — what 
is the billing history? 

Mr. Switzer. In my terms, that’s their accounting record of their 
overall activity. It’s a summation on the — summation at the top of 
the documents that the Committee provided to us. 

Mr. Giuffra. If you look at the actual invoice, you’ve identified 
a $3,170 discrepancy? 

Mr. Switzer. Yes, we did. 
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Mr. GlUFFRA. Now, obviously the greater the amount of fees col- 
lected by Rose, that would be relevant to your conflicts analysis? 

Mr. Switzer. It could have some impact and the most significant 
impact, of course, would be that there was or was not a conflict. 

Mr. GlUFFRA. But the greater the involvement, the more likely 
that 

Mr. Switzer. It would indicate greater involvement, yes. 

Mr. GlUFFRA. Normally an accountant would assume that a bill 
that’s marked paid has, in fact, been paid; is that right? 

Mr. Switzer. Yes, that’s the case. 

Mr. GlUFFRA. In looking at the September 20, 1985 Rose bill for 
IDC, which was for $654.30, you note that bill was marked paid; 
isn’t that right? 

Mr. Switzer. Yes, we did. 

Mr. Giuffra. Therefore, you assume that Madison paid the bill? 

Mr. Switzer. Yes. Basically, it was a transfer from the trust ac- 
count, my understanding. 

Mr. Giuffra. You have also noted in your deposition that the Oc- 
tober 29, 1985 bill for $550 was marked paid? 

Mr. Switzer. Yes, we did. 

Mr. Giuffra. So questions have been raised from your audit of 
these bills of possible double-billing or at least a discrepancy? 

Mr. Switzer. Well, that’s based upon the explanation that we 
heard in testimony by Mr. Clark, that these amounts, for example, 
in the two you just used, the $654.30 and the $550, that those 
were, in fact, carried forward 

Mr. Giuffra. Into the January 30 bill? 

Mr. Switzer [continuing]. Into the January 30 bill, and the bills 
being marked paid would seem to suggest that they may have been 
paid previous to that. I understood what he said, but it didn’t make 
sense from an accounting point of view that you got a paid bill that 
would have seemed to have been paid twice. 

Mr. GlUFFRA. And the only way to find out whether there was 
double-billing would be to get the trust account records? 

Mr. Switzer. We would need to look at the trust accounting to 
see what the actual disbursements were and we, in fact, have 
asked — requested that the FDIC lawyers who have taken this over 
seek this information either from Rose or from the bank. 

Mr. Giuffra. Do you know whether the trust account records 
still exist? 

Mr. Switzer. I do not. 

Mr. GlUFFRA. In doing audits of law firm bills, do you often at- 
tempt to ascertain whether lawyers properly bill for telephone calls 
and meetings within a law firm? 

Mr. Switzer. Yes, we typically do. 

Mr. Giuffra. So if Lawyer Smith, for example, bills for a meet- 
ing with Lawyer Jones, you would want to see whether both of 
them record that meeting in their time sheets? 

Mr. Switzer. That would be an actual thing to do, to attempt to 
verify that. In fact, in the audit work that we did in connection 
with Rose, although it did not cover this Madison work specifically, 
we did question some $15,000 worth of intraoffice conferences. 

Mr. Giuffra. So it’s a standard procedure with regard to doing 
an audit of a law firm’s bill? 
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Mr. Switzer. Yes, it is. 

Mr. GlUFFRA. If we could put up the document that the Commit- 
tee has prepared of attorney conference billings, now, Mr. Switzer, 
the Committee has identified 23 instances in which Mrs. Clinton 
has billed for a conference or telephone call with a lawyer at the 
Rose Law Firm, and the other lawyer has not billed for that same 
time. Would this be another area of discrepancy in the Rose bills 
that were found at the White House with regard to the Madison 
representation? 

Mr. Switzer. Yes. This would be similar to what we reported in 
our audit. In other words, there’s a lack of verification between the 
two parties involved or supposedly involved in a conference where 
the records of one do not support the other one. 

Mr. GlUFFRA. That would be something that would be relevant 
for your conflicts analysis as well? 

Mr. Switzer. Not directly. 

Mr. Giuffra. It could show that the Rose Law Firm did more 
work for Madison than 

Mr. Switzer. Really, it’s an accounting or an auditing discrep- 
ancy. I don’t think it would get at the conflicts issues. 

Mr. Giuffra. Thank you. 

The Chairman. Senator Sarbanes. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. I am going to yield to Mr. Ben-Veniste, but 
first, I’m just curious. What is your conflicts analysis with respect 
to familial relationships? 

Ms. Black. I guess I’m not sure I understand your question. 

Senator Sarbanes. If I am a lawyer, do I automatically have a 
conflict if a family member is on the other side? And how far does 
that extend? 

Ms. Black. You do not automatically have a conflict just because 
any family member is on the other side. I believe the guidance to 
the model rules suggest that it depends on how close the relation- 
ship is, and it also talks about that being a point which you talk 
to your client about it, and let the client decide. If the client is 
comfortable 

Senator Sarbanes. Are there certain family members that the 
relationship is presumed to be so close that it automatically is a 
conflict? 

Ms. Black. I would have to look back at the comments to see if 
that was right, but if I understand what you are getting at, son- 
in-law and father-in-law, is not. With that, I am comfortable. 

Senator Sarbanes. The fact that your father-in-law is on the 
other side is not automatically a conflict? 

Ms. Black. I believe that is correct, yes, sir. 

Senator Sarbanes. There was one line of questioning Mr. Giuffra 
was putting to you. Is a greater participation or more involvement 
in and of itself an indication of a greater conflict problem? 

Ms. Black. That would be something which we would certainly 
report as a fact for the decider of fact to look at, but what is really 
important is what was done. 
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Senator Sarbanes. In other words, I could represent someone, 
have extensive involvement and participation, and no conflict, I 
take it? 

Ms. Black. I agree. 

Senator Sarbanes. Or have very little involvement or participa- 
tion and yet have a conflict? 

Ms. Black. I agree with that also. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Good morning, Ms. Black. Good morning, Mr. 
Switzer. 

Ms. Black. Good morning. 

Mr. Ben-Veniste. Let me start with a minor point I think that 
you and Mr. Switzer just testified about. That is the way you go 
about your audits when there’s an interfirm conference lawyer A 
confers with lawyer B. As an auditing procedure, you look to see 
whether both lawyers have written down time for that conference? 

Mr. Switzer. We would look to that as a form of verification, yes. 

Mr. Ben-Veniste. A verification that the conference took place? 

Mr. Switzer. That would tend to support such an event if we 
didn’t have other support. 

Mr. Ben-Veniste. If you’re in a normal audit situation, and that 
would involve a law firm that’s working for the RTC, and you’re 
auditing that law firm, and you see a conference between lawyer 
A and lawyer B. Lawyer A bills for it; lawyer B doesn’t bill for that 
time. You have two possibilities: One, that the conference didn’t 
take place and lawyer A made it up; or two, that lawyer B didn’t 
bill the RTC for the time he spent in the conference that did take 
place, and therefore, the RTC got a bargain essentially? 

Mr. Switzer. Yes. By that, I mean there are two options there. 

Mr. Ben-Veniste. That would go to the law firm’s procedures 
perhaps and their own way of billing clients if there is an internal 
conference. Did you find out whether back in 1985 and 1986 the 
Rose Law Firm had a particular procedure as to whether they 
would bill clients for internal conferences charging them for each 
lawyer who participated? 

Mr. Switzer. None that I recall. 

Mr. Ben-Veniste. If they had such a procedure whereby they did 
not bill the client for both attorneys’ time, would that make a dif- 
ference in terms of your analysis? 

Mr. Switzer. It could. However, our audit report did not cover 
that period of time back then, and Rose’s response was that they 
should have billed for both of the people who were involved in 
these conferences that we identified. 

Mr. Ben-Veniste. Now, we’re mixing apples and oranges. 

Mr. Switzer. I understand. 

Mr. Ben-Veniste. We’re talking about your audit, which had to 
do with work that the Rose Firm did for the Government, for the 
RTC as its client? 

Mr. Switzer. Which is subsequent to this time. 

Mr. Ben-Veniste. As compared with the earlier work that was 
done for a private client? 

Mr. Switzer. That’s correct. 
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Mr. Ben-Veniste. When Rose said to you well, we should have 
billed for the time of both lawyers, did that mean that the bill was 
increased? 

Mr. Switzer. That’s one of the issues we presented in our audit 
report to the RTC and now for the FDIC in terms of these ques- 
tions of cost. 

Mr. Ben-Veniste. It hasn’t been determined whether the Rose 
Firm would be credited for the extra time put in by attorneys as- 
suming there was an internal meeting? 

Mr. Switzer. Yes. The overall issue has not been resolved at this 
time. 

Mr. Ben-Veniste. Let me go to sort of a broader picture to put 
all this in context. Do you have some idea of how many different 
law firms were retained by the RTC or FDIC in the 1980’s? 

Mr. Switzer. Not offhand, no, I don’t. 

Mr. Ben-Veniste. Ballpark figure? 

Mr. Switzer. A lot is all I can say. 

Mr. Ben-Veniste. More than 1,000? 

Mr. Switzer. Substantially more than 1,000. 

Mr. Ben-Veniste. Take a minute to confer with the people who 
may be able to help your recollection. 

[Witness conferred with counsel.] 

Mr. Switzer. I would leave it at well over 1,000. 

Mr. Ben-Veniste. Different law firms. The idea of representing 
the RTC was in great part to maximize the recovery that the Gov- 
ernment could obtain as the result of failed S&L’s for which the 
Government’s insurance was brought into play? 

Mr. Switzer. In general, that was a basic driving force of the 
RTC. 

Mr. BEN-VENISTE. It was included at some point that the Govern- 
ment couldn’t do this on its own effectively, and it would have to 
go to outside private law firms to help it recover these funds? 

Mr. Switzer. It was more a matter of efficiency rather than ef- 
fectiveness. The Government could have done it, but we would have 
had to hire a lot of lawyers. 

Mr. Ben-Veniste. It was considered desirable and beneficial to 
go the private route in retaining private firms to represent the 
Government in these proceedings? 

Mr. Switzer. Yes. 

Mr. Ben-Veniste. In that context, among other things, you want- 
ed to find out whether there was a conflict of interest between the 
law firm whom the Government would retain to represent its inter- 
est and the matters in which those law firms would be operating? 

Mr. Switzer. That was one of the basic steps that the RTC 
would go through in deciding whether to retain a firm. 

Mr. Ben-Veniste. Can you tell us approximately how many law 
firms had billings to the RTC, to the Government in excess of $1 
million? 

Mr. Switzer. I have no idea offhand. 

Mr. Ben-Veniste. Would you like to confer to see 

Mr. Switzer. I don’t think they would either. 

[Witness conferred with counsel.] 

Mr. Switzer. I wouldn’t want to speculate. 
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Mr. Ben-Veniste. How many people were involved in auditing 
these law firms? 

Mr. Switzer. Well, from our staff, we had a number of auditors 
who participated in these audits. We also engaged public account- 
ing firms to assist us in doing these audits. 

Mr. Ben-Veniste. Can you tell us how many firms had billings 
in excess of $1 million, even by estimating, was it half of the firms 
that you retained? 

Mr. Switzer. It would be a guess, 10, 15, 20 percent maybe, and 
that’s the best I can come up with, would just be a guess. 

Mr. Ben-Veniste. It was well in excess of 1,000 and it was 20 
percent, we would be over — clearly over 200 law firms? 

Mr. Switzer. If my guess is right, that would be good, yes. 

Mr. Ben-Veniste. Now, how many firms had portions of their 
billings disallowed as a result of the audit procedures that were in- 
stituted by the IG’s office? 

[Witness conferred with counsel.] 

Mr. Switzer. Between our office and CPA firms who conducted 
these audits on our behalf, we probably conducted between 75 and 
100 of those audits and virtually every one had that problem. 

Mr. Ben-Veniste. When you say virtually every firm who was 
audited had a problem, does that mean that their billings were dis- 
allowed? 

Mr. Switzer. Some parts of their billings would have been dis- 
allowed, yes. 

Mr. Ben-Veniste. You say you audited 10 percent of the well 
over 1,000 firms who did work for the RTC? 

Mr. Switzer. If the thousand is right and 100 is the high side 
of it, yes, it would be 10 percent. 

Mr. Ben-Veniste. Ms. Black, does that agree with any informa- 
tion you may have? I don’t want to leave you out of this discussion. 

Ms. Black. I am content to be left out. I was not running the 
audit staff, so I 

Mr. Ben-Veniste. Did you participate in any of the audits? 

Ms. Black. Some of them, yes. 

Mr. Ben-Veniste. About how many? 

Ms. Black. My primary participation would be through talking 
to the auditors, providing them advice, answering some questions 
and occasionally issuing subpoenas. My personal participation, 10 
to 15. 

Mr. Ben-Veniste. Mr. Switzer, how many audits did you partici- 
pate in? 

Mr. Switzer. Directly, probably hardly any of them other than 
a management capacity. 

Mr. Ben-Veniste. I’m sorry, I couldn’t hear your answer. 

Mr. Switzer. Directly, very few of them because I looked at the 
drafted reports, as well as I would look at the issued reports. My 
role was as a deputy in a management position. 

Mr. Ben-Veniste. As a deputy in a management position, can 
you say what percentage of the firms which were audited had bil- 
lings that were questioned at or about the same level as the Rose 
Law Firm? 

Mr. Switzer. I do not recall that information specifically, no, sir. 
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Mr. Ben-Veniste. You can’t help us in terms of putting into con- 
text whether the Rose Law Firm was above or below average in 
terms of the firms that were audited? 

Mr. Switzer. Not off the top of my head. I would be glad to pro- 
vide that information for the record. 

Mr. Ben-Veniste. Ms. Black. 

Ms. Black. I can’t do it right now either. 

Mr. Ben-Veniste. Can you tell us whether in the case of Rose 
that you attempted to audit all of the invoices? 

Mr. Switzer. Yes, we did because of the nature of the represen- 
tation and the issues surrounding it. 

Mr. Ben-Veniste. Can you tell us whether in your experience, 
and to the best of your knowledge, if any other law firm in these 
audit procedures of over 100 firms had all of their invoices audited? 

[Witness conferred with counsel.] 

Mr. Switzer. Staff tells me that there was probably one or two 
others, but generally 

Mr. Ben-Veniste. None to your knowledge, but now on the basis 
of information, you’re hearing maybe one or two other firms? 

Mr. Switzer. That’s correct. 

Mr. Ben-Veniste. In all of the auditing procedures that have 
been accomplished today? 

Mr. Switzer. Auditing 100 percent of anything is not generally 
routine. 

Mr. Ben-Veniste. Extremely unusual? 

Mr. Switzer. It is unusual, yes. 

Mr. Ben-Veniste. If you say there was well over 1,000 firms in- 
volved, 10 percent of the firms were audited and of all the firms 
that were audited, maybe 1 percent of those had all of their in- 
voices audited. We’re talking about very special scrutiny that was 
placed on the Rose Law Firm here? 

Mr. Switzer. It was more elaborate scrutiny, if you would, than 
normally is experienced and we were responding to requests from 
the acting CEO of the RTC at that time. 

Mr. Ben-Veniste. In connection with the disallowance of bills 
presented by the law firm to the RTC — first of all, let’s make this 
very clear. I think Ms. Black alluded to it earlier. Hillary Rodham 
Clinton did not perform any work for the RTC? 

Mr. Switzer. That is correct. 

Mr. Ben-Veniste. Is that correct, Ms. Black? 

Ms. Black. Yes, it is. 

Mr. Ben-Veniste. So the question of the accuracy or the appro- 
priateness of her billing records vis-a-vis your audits of the Rose 
Law Firm in connection with work done for the RTC is not relevant 
to our discussions since she performed no work? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. Now, going to Mr. Hubbell’s work, it is not 
clear that Mr. Hubbell was responsible for overbilling the RTC? 

Mr. Switzer. That’s what we reported, yes, sir. 

Mr. Ben-Veniste. Indeed, that was a part of the prosecution of 
Mr. Hubbell, was it not, Federal prosecution of Mr. Hubbell? 

Mr. Switzer. Yes, I believe it was. 

Mr. Ben-Veniste. He has pleaded guilty to, among other things, 
overbilling the RTC? 
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Mr. Switzer. Yes, sir. 

Mr. Ben-Veniste. We need to get straight the question of the ac- 
quisition of the IDC property as compared to regulatory work done 
for either Castle Grande or IDC in general. Let me start with the 
acquisition of the IDC property itself. Have you been made privy 
to Mr. Thrash's sworn testimony before this Committee? 

Ms. Black. I have not read it. 

Mr. Ben-Veniste. It's public testimony, but you have not read it? 

Ms. Black. I have not. 

Mr. Ben-Veniste. Mr. Switzer? 

Mr. Switzer. No, I have not. 

Mr. Ben-Veniste. Mr. Thrash testified last week before this 
Committee, and stated that he had no information and reason to 
believe that there was anything untoward in terms of the purchase 
of the IDC property by Madison Bank. Do you have any evidence 
to conflict Mr. Thrash's testimony? 

Ms. Black. We have no evidence one way or the other, sir. 

Mr. Ben-Veniste. Mr. Switzer? 

Mr. Switzer. My answer would be the same. 

Mr. Ben-Veniste. We have heard from also Mr. Massey and Mr. 
Donovan. Mr. Donovan testified along with Mr. Thrash last week. 
Have you had occasion to review Mr. Donovan's sworn testimony? 

Ms. Black. No, sir. 

Mr. Switzer. I have not. 

Mr. Ben-Veniste. Mr. Donovan was the lawyer at the Rose Firm 
who was responsible for handling the regulatory matters associated 
with the IDC parcel. 

Mr. Donovan testified that he was involved in the so-called wet/ 
dry issue and with the sewer issue. Are both of those regulatory 
issues matters that were known to you prior to the recent discovery 
of the billing records at the White House? 

Ms. Black. We did not know in detail what was done. We did 
have some bills which reflected some work that was done. I believe 
we talked to both of those gentlemen, and in very general terms, 
they indicated a recollection consistent with what you just de- 
scribed. They did not remember very much about it at all, though. 

Mr. Ben-Veniste. You have now had the occasion to review the 
actual time records for time put in by Mr. Donovan and Mr. Thrash 
and the description of the work that they performed. Is there any- 
thing in those billing records that contradicts the information you 
received when you interviewed Mr. Donovan and Mr. Thrash? 

Ms. Black. The information that we received when we inter- 
viewed them was that they could not remember very much about 
the transactions at all, but they did work on the types of trans- 
actions that you just indicated. The billing records, in fact, do show 
that Mr. Thrash billed for the IDC/Castle Grande, and that Mr. 
Donovan billed for issues which appear to be related to the so- 
called wet/dry and the water and sewer issue. 

Mr. Ben-Veniste. Mr. Donovan and Mr. Thrash testified under 
oath that internally at the Rose Law Firm, that these matters were 
referred to as the IDC matter, and Castle Grande was not a de- 
scription used internally at the Rose Law Firm for these matters. 
Do you have any evidence that contradicts the testimony of Mr. 
Donovan or Mr. Thrash in this regard? 
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Ms. Black. I have no knowledge of how they referred to it within 
the Rose Law Firm in 1985. 

Mr. Ben-Veniste. Mr. Switzer. 

Mr. Switzer. Nor do I. 

Mr. Ben-Veniste. Let’s talk about the 

Ms. Black. Mr. Ben-Veniste, if I could correct something I said 
before. 

Mr. Ben-Veniste. Yes. 

Ms. Black. We did not interview Mr. Thrash. He did not provide 
a statement to us. We asked to interview him and the Rose Law 
Firm declined to make him available. 

Mr. Ben-Veniste. You interviewed Mr. Donovan? 

Ms. Black. Yes. 

Mr. Ben-Veniste. The letter you referred to as being reviewed 
by Mrs. Clinton that was prepared by Mr. Massey, do you have 
that in front of you? 

Ms. Black. Which one was that, sir? 

Mr. Ben-Veniste. It was June 17, 1985. It’s got a designation. 

Ms. Black. Yes, I have that. 

Mr. Ben-Veniste. Quintuple zero 84 in the left-hand corner. 

Ms. Black. I have the document. 

Mr. Ben-Veniste. Did you match that up with Mrs. Clinton’s 
billing records in terms of the review? 

Ms. Black. We looked at the two in conjunction. 

Mr. Ben-Veniste. You were shown that. The billing records, if 
I’m not mistaken, reflected about 18 minutes of time? 

Ms. Black. Three-tenths of an hour, yes, sir. 

Mr. Ben-Veniste. Eighteen minutes to review the document with 
11 subparagraphs, which is about IV 2 minutes per part per sub- 
paragraph. Would that arithmetic be more or less correct? 

Ms. Black. I don’t know if that arithmetic makes any sense. One 
of the numbered paragraphs is “inapplicable”. It probably didn’t 
take a full minute to read that, but your point is it was 18 minutes 
to review about a page-and-a-half letter, apparently. 

Mr. Ben-Veniste. Looks like two pages, but I don’t want to quib- 
ble with you. 

The Chairman. Mr. Ben-Veniste, you really are. 

Mr. Ben-Veniste. Well, let’s show it. That’s the second page. It 
looks like a two-page letter. But let me ask you the bottom-line 
question on this issue. That is whether you have any evidence to 
suggest that Mrs. Clinton had any knowledge that this transaction 
was structured to avoid the 6 percent limitation rule, direct invest- 
ment limitation rule? 

Ms. Black. I have no evidence as to what Mrs. Clinton knew, 
and I believe in her answers to the RTC’s interrogatory, she says 
she does not recall. 

Mr. Ben-Veniste. Mr. Switzer? 

Mr. Switzer. I would say the same. 

Mr. Ben-Veniste. Let me go beyond that. The 6 percent limita- 
tion rule is an Arkansas State rule, is it not, regulating Ajrkansas- 
chartered savings and loans? 

Ms. Black. Yes, sir. 
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Mr. Ben-Veniste. Let’s be clear on what the implications of this 
6 percent limitation rule are. That rule limited savings and loans 
in the amount of direct investment they could make in real estate? 

Ms. Black. Or their service corporations, yes. 

Mr. Ben-Veniste. Or their service corporations. That rule was 
not a rule in all States, was it? 

Ms. Black. No. 

Mr. Ben-Veniste. Indeed, California had no such rule? 

Ms. Black. I don’t know. 

Mr. Switzer. I don’t know. 

Mr. Ben-Veniste. Mr. Switzer, do you know? 

Mr. Switzer. I do not know what the California rule was. 

Mr. Ben-Veniste. Have you heard of a man named Keating, who 
had a service corporation in California? 

Mr. Switzer. Yes, sir. 

Mr. Ben-Veniste. Just for purposes of comparison, what was the 
loss that resulted from Mr. Keating’s endeavors? 

Mr. Switzer. I don’t recall the precise number. I do know that 
it was much larger than what we’re talking about here. 

Mr. Ben-Veniste. In the billions? 

Mr. Switzer. I believe that’s true, yes. 

Mr. Ben-Veniste. Ms. Black, do you have any further refinement 
on that? 

Ms. Black. No. 

Mr. Ben-Veniste. In terms of the 6 percent direct investment 
rule, this is a regulation imposed by the State of Arkansas. Do you 
know what enforcement steps were taken in the 1980’s with re- 
spect to the direct investment rule in Arkansas for savings and 
loans which went above 6 percent? 

Ms. Black. I do not. 

Mr. Switzer. I do not. 

Mr. Ben-Veniste. To your knowledge, has anyone at your agency 
researched that issue? 

Ms. Black. I have no idea, sir. 

Mr. Ben-Veniste. Do you happen to know that there are no 
criminal penalties associated with violation of the 6 percent rule? 

Mr. Switzer. I do not know that. 

Mr. Ben-Veniste. Do you know of other States which have a di- 
rect investment limitation? 

Mr. Switzer. I do not. 

Ms. Black. I have no idea. 

Mr. BEN-VENISTE. In the absence of knowledge on that subject, 
can you at least differentiate between a technical violation of the 
6 percent rule in terms of State regulatory interest and a trans- 
action whereby straw or sham purchasers buy and sell property for 
the purpose of increasing the paper value of that property? 

Ms. Black. Those are two very different things. This was not a 
technical violation. This, according to the regulators, was a 

Mr. Ben-Veniste. I understand that but in terms of the State re- 
action, if a savings and loan were found to have exceeded the 6 per- 
cent limitation, you don’t know what the regulatory authorities 
would do vis-a-vis a savings and loan that exceeded that 6 percent? 

Ms. Black. I suggest you ask Ms. Schaffer or Mr. Handley that. 
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Mr. Ben-Veniste. You don’t know whether they’d write a letter 
saying you have such-and-such a period of time to divest yourself 
and to come back within the limitations imposed by the State? 

Ms. Black. I have no idea what they’d do, sir. 

Mr. Ben-Veniste. In terms of your familiarity with how State 
regulators regulated savings and loans, would you have any reason 
to believe that the reaction of the State regulatory agency would 
be any different than simply giving the institution time to get back 
into compliance? 

Ms. Black. I don’t know. I do know that Mr. Handley was very 
concerned about that particular fact with this particular institu- 
tion. I also know that this institution during that summer was rap- 
idly losing net worth and that the regulators became aware of that 
at the end of that year. I don’t know what they would have done, 
whether they would have issued a letter, whether they would have 
called FSLIC in for another examination or they would have asked 
that the institution be taken over. I really have no idea, sir. 

Mr. BEN-VENISTE. They did ask that the institution be taken 
over and I know what the response was. 

Ms. Black. Eventually. 

Mr. Ben-Veniste. Wait. 

Ms. Black. Another response is if the examiners come in, they 
can remove the management and stem the losses and prevent fur- 
ther losses which they in fact did in the summer of 1986. 

Mr. Ben-Veniste. In 1986, correct. 

In terms of making the distinction between the trading back and 
forth of assets for the purpose of artificially increasing their paper 
value, those were transactions that occurred at the Madison Bank 
subsequent to the Rose Law Firm’s representation of that bank. Is 
that so? 

Ms. Black. No, sir. That was during the representation as well. 

Mr. Ben-Veniste. Do you have any evidence to suggest that the 
Rose Law Firm represented Madison in connection with any artifi- 
cial transaction to raise the value of a particular piece of property? 

Ms. Black. The May 1st option, according to testimony pre- 
sented at the hearing in Ward v. Madison, was related to such a 
transaction. I am not saying, however, that the Rose Law Firm 
knew that the transaction involved was such a transaction. 

Mr. Ben-Veniste. Let’s put that in context. My time is about up 
so I may have to come back to it. Was that option ever exercised? 

Ms. Black. No, sir, it was not. 

Mr. Ben-Veniste. Let me get to a major question, which is on 
the basis of the new information that you have received with re- 
spect to the billing records. Do you have reason to suggest that the 
conclusion reached by Pillsbury Madison & Sutro adopted by the 
RTC, at least on an interim basis, that the representation per- 
formed by the Rose Law Firm in connection with the Frost matter 
was an appropriate resolution of that matter? 

Ms. Black. My understanding is that they are reevaluating that. 

Mr. Ben-Veniste. Do you have any reason to believe that the re- 
sult reached in the representation of the RTC in the Frost litiga- 
tion was in some way inappropriate on the basis of looking at these 
additional records? 
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Ms. Black. That the result reached in the settlement between 
RTC and Frost? 

Mr. Ben-Veniste. That’s correct. 

Ms. Black. We looked at this in connection with conflicts, and 
we reported information in connection with conflicts. Quite frankly, 
sir, I’m not a professional liability lawyer, and I would defer to the 
experts. I just don’t know. That is a hypertechnical area of the law, 
and I defer to them on that. 

Mr. Ben-Veniste. My concern is whether, as the result of this 
new information, you can conclude that the Government somehow 
lost money or was not adequately represented by the Rose Law 
Firm in the matter in which the firm represented the Government? 

Ms. Black. What I’m suggesting is that’s a question which you 
ought to address to the FDIC as RTC successor and Pillsbury. They 
are the ones that evaluated that. 

Mr. Ben-Veniste. We’ll come back to that. 

The Chairman. We will not review that matter repeatedly. I 
want to make an observation. Everyone has the right to use his or 
her time the way they choose. If we continue to use time in this 
manner, these hearings will be not only painful, but long. I have 
to tell you that they will continue, so it is a cooperative effort that 
we are going to need to move through. If we don’t get the coopera- 
tion, and we get the kind of examination that in many cases won- 
ders as to how many institutions and what percent, et cetera, we 
are going to be here that much longer. So I just mention it to you. 

Senator Shelby. 

OPENING COMMENTS OF SENATOR RICHARD C. SHELBY 

Senator Sarbanes. Mr. Chairman 

The CHAIRMAN. I did that on my time. When you’re on your time, 
you can make your observations, Senator. 

Senator Shelby. Ms. Black, this investigative report we’ve been 
talking about that came from RTC, you and Mr. Switzer both con- 
tributed to this investigative report; is that right? 

Ms. Black. Yes, we did. 

Mr. Switzer. Yes, that’s right. 

Senator Shelby. This report was dated August 3, 1995; correct? 

Ms. Black. Correct. 

Senator Shelby. Just on a time sequence basis, do you recall 
when the billing records that we’ve been discussing, Mrs. Clinton’s 
part of the Rose Law Firm billing records were discovered at the 
White House, was it before or after August 3? 

Ms. Black. You’re referring to Ms. Huber’s testimony? 

Senator Shelby. Huber, that’s right. 

Ms. Black. As to when she first saw them on the table? I believe 
she said it was the first or second weekend in August. 

Senator Shelby. Right after this came out, those records just 
happened to reappear at the White House as far as the time se- 
quence. It was after August 3, wasn’t it? 

Ms. Black. I believe that was her testimony. 

Senator Shelby. Both of you, as investigators, hope you have all 
facts that you can put together to help make a clearer, more defini- 
tive report, would you not? 

Ms. Black. Of course, you try to get all the facts you can. 
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Senator Shelby. Sure. So if you didn’t have the billing records, 
they were not available until after this report came out, you could 
not make a complete report, could you? 

Ms. Black. Our report was as complete as it could be at that 
time. 

Senator SHELBY. It was as complete as you could get the infor- 
mation at that time to make it; is that correct? 

Ms. Black. That is correct. 

Senator Shelby. You mentioned a minute ago that in light of the 
billing records and other things, that the FDIC, which is successor 
in interest to the RTC, is reevaluating this report? 

Ms. Black. We were asked to review 

Senator Shelby. Review or 

Ms. Black [continuing]. The billing records ourselves to deter- 
mine what impact it would have. We are doing that. 

My understanding is that Pillsbury Madison, which is FDIC’s 
outside counsel in that matter, is also reevaluating it at this time. 

Senator Shelby. As an investigator, when you find some infor- 
mation, oftentimes it leads to other information that maybe you 
would need to shed light on a subject? 

Ms. Black. Yes, sir. 

Mr. Switzer. Yes. 

Senator Shelby. Does the timeliness of your report, August 3rd 
and then the timeliness of finding the billing records at the White 
House bother you at all, as far as a correlation of the reports? Does 
it cause you to think well, where were these records when we need- 
ed them or when we would have had them 

Ms. Black. I was very curious about what they had in them. 

Senator Shelby. Mr. Switzer, were you very curious about those 
records appearing at the White House just a few days after this in- 
vestigative report was issued which you say 

Mr. Switzer. I have really never put when they were exactly — 
when they were reportedly initially found together. I focused on 
when they surfaced in January. 

Senator Shelby. If there’s testimony by the woman who found 
them that it was in the first part of August 

Mr. Switzer. Yes, I understand that now. I had never put that 
together. 

Senator SHELBY. But if that were true, would that make 

Mr. Switzer. Curious would be the term. 

Senator SHELBY. You would become very curious as an investiga- 
tor, would you not? 

Mr. Switzer. Yes, sir. 

Senator Shelby. Would you want to open up this report and say 
where do we go from here with new information? 

Mr. Switzer. That is, of course, what we in essence have done. 

Senator Shelby. Just common sense, isn’t it? 

Mr. Switzer. Yes, sir. 

Senator Shelby. Doesn’t information act as a road map where 
any investigation goes or finally leads? 

Ms. Black. Sure. 

Senator Shelby. A little here and a little there leads to a certain 
place? 

Ms. Black. Yes. 
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Senator Shelby. If you were aware at the time of your initial in- 
vestigation, which you say is incomplete and obviously, it is, Mrs. 
Clinton had 14 telephone conversations with Seth Ward regarding 
the IDC matter, would that have been relevant to your investiga- 
tion possibly? 

Ms. Black. Possibly. It would have been a fact that we would 
have reported. 

Senator Shelby. Same with you, Mr. Switzer? 

Mr. Switzer. Yes, sir. 

Senator SHELBY. If you were aware, both of you, that Mrs. Clin- 
ton as a lawyer with the law firm had drafted the option between 
James McDougal and Seth Ward, would you think that might per- 
haps be relevant to your investigation? 

Mr. Switzer. Yes, sir. It would have been. 

Senator Shelby. Why, Mr. Switzer? 

Mr. Switzer. As I recall, we were operating somewhat under the 
impression that Webster Hubbell was the billing partner, and this 
would have indicated obviously a varying involvement by Mrs. 
Clinton. 

Senator Shelby. Did the RTC, to either one of your knowledge, 
attempt to gain access to these billing records before issuing this 
report? 

Ms. Black. We had issued a subpoena on March 15 which would 
have 

Senator Shelby. March 15, 1995? 

Ms. Black. No, sir, 1994. 

Senator Shelby. 1994 for the records? 

Ms. Black. For the records — some of which were produced. Some 
were clearly covered, yes, all the invoices. 

Senator SHELBY. To whom did you issue this subpoena to? 

Ms. Black. The Rose Law Firm, and they indicated they did not 
have these records, and they still indicate that. 

Senator Shelby. Did you issue a subpoena to the President or 
his wife regarding these records? 

Ms. Black. No, sir. 

Senator Shelby. And did you issue a subpoena to anyone at the 
White House? 

Ms. Black. No, sir. 

Mr. Switzer. No. 

Ms. Black. We had no indication that records at that time might 
be in the White House. 

Senator SHELBY. Did you have any idea where these records 
might be? 

Ms. Black. No, sir. We thought they had been destroyed. 

Senator Shelby. You thought they had been destroyed. Did you 
know if the RTC has issued a subpoena to the Clintons for these 
records now or if they did? 

Ms. Black. My understanding was that they did. I have not re- 
viewed that subpoena and I do not know exactly what it says and 
exactly what it might cover, sir. 

Senator Shelby. Did the billing records that you have been made 
aware of indicate greater representation and involvement in the 
Madison matters by Mrs. Clinton than previously found in this re- 
port? 


1153 


Ms. Black. Yes, sir. 

Mr. Switzer. Yes, sir. 

Senator Shelby. Is that right, Mr. Switzer? 

Mr. Switzer. Yes, sir. 

Senator Shelby. Did the RTC attempt to gain access to these 
billing records before issuing this report? You’ve already said yes. 
That was in March 1994? 

Ms. Black. Yes, sir. 

Senator Shelby. Has the RTC entered into a tolling agreement 
with the law firm since the discovery of these billing records? 

Ms. Black. My understanding is they have, sir. 

Senator Shelby. I have a copy of the tolling agreement. Would 
you say basically what a tolling agreement is to the public? 

Ms. Black. A tolling agreement is an agreement between two 
parties to, if you will, extend the statute of limitation that might 
be applicable to a given matter. 

Senator Shelby. Mr. Switzer, what was your basic reaction when 
you first learned, sir, that the billing records had been found, dis- 
covered, stumbled upon in the book room of the White House after 
this report which you worked on was issued? 

Mr. Switzer. I guess it was more of a question whether that 
would have an impact on our report. 

Senator SHELBY. Ms. Black or Mr. Switzer, would the fact that 
a law firm had close dealings, personal or financial, with a thrift 
or the savings and loan that it was seeking recovery from on behalf 
of the U.S. Government affect, in your view, the law firm’s rep- 
resentation? 

Ms. Black. The issue from a conflicts perspective is could it af- 
fect, and if it could affect, it must — these sorts of actual or poten- 
tial conflicts must be disclosed to the client and allow the client to 
determine whether or not to go forward. That was not done. 

Senator Shelby. It was not done in this case, was it? 

Ms. Black. No, sir. 

Senator Shelby. In this case, the Rose Law Firm that’s in Little 
Rock represented Mr. McDougal and the Madison Savings Bank; is 
that correct? 

Ms. Black. They represented Madison. Madison Guaranty was 
their client. 

Senator Shelby. Then they represented the RTC in trying to re- 
cover money from the Madison Savings Bank or the principals; is 
that correct? 

Ms. Black. They did, but that is not always necessarily a con- 
flict. The firm is required to indicate to the RTC what it did do and 
let the RTC determine whether it’s got a conflict or not. 

Senator Shelby. After disclosure? 

Ms. Black. Sure. 

Senator Shelby. In this case, do you, Ms. Black or Mr. Switzer, 
recall what the Rose Law Firm disclosed to you about any possible 
conflicts of interest between representing the RTC, in other words, 
the U.S. Government, the taxpayers and their prior representation 
of Madison and others? 

Ms. Black. According to the statements that April Breslaw had 
given to us, there was no disclosure of the prior representation by 
Madison by the Rose Law Firm. 
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According — and she indicated when she found out about it, she 
found out about it 

Senator Shelby. Is this an ethical problem, a conflict of interest? 

Ms. Black. That is the issue, yes, sir. 

Senator Shelby. In other words, if you have a conflict of interest, 
you have an ethical problem in representing one person or firm 
against the other; is that right, Mr. Switzer? 

Mr. Switzer. You can, yes, sir. 

Senator Shelby. As an investigator, as an attorney and so forth? 

Mr. Switzer. This would be the type of thing, as Ms. Black has 
indicated, that should have been disclosed to the RTC, for the RTC 
lawyers to look at and make a decision as to whether that situation 
would present a case where they should not have employed Rose 
in this particular case. 

Senator Shelby. Did you in this report get into that aspect of a 
conflict of interest or possible conflict of interest in the Rose Law 
Firm? 

Ms. Black. To a degree we did. We discussed the applicable 
rules. 

Senator Shelby. To what degree, Ms. Black? 

Ms. Black. We reported the facts and we issued the report to the 
RTC for its consideration and action as might be appropriate. 

Senator Shelby. Were the facts here that the Rose Law Firm did 
not disclose to RTC that they had a possible conflict of interest? 

Ms. Black. Yes, sir. 

Senator SHELBY. Is that the facts, Mr. Switzer? Is that the fact? 

Mr. Switzer. Yes, sir, it is. 

Senator Shelby. I believe my time is up. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Senator Dodd. 

Senator Dodd. I will yield to my colleague from Massachusetts. 

OPENING COMMENTS OF SENATOR JOHN F. KERRY 

Senator Kerry. Ms. Black, the RTC IG report found that Rose 
had failed to disclose some actual or potential conflicts of interest; 
is that correct? 

Ms. Black. Yes, sir. 

Senator Kerry. And those were clearly articulated in the report 
which ultimately upon which the RTC made a judgment on 
through its outside counsel, Pillsbury Madison & Sutro; correct? 

Ms. Black. Its outside counsel opined on that. The group within 
the RTC, the outside counsel conflict committee, also looked at it. 

Senator Kerry. So the internal committee and the outside com- 
mittee both reviewed and made an assessment of what was the 
basis for any judgment about an actual or potential conflict of in- 
terest? 

Ms. Black. Yes. 

Senator Kerry. You now have had a chance to review these bill- 
ing records; correct? 

Ms. Black. Yes. 

Senator Kerry. Tm just asking you as an investigator — what is 
in those billing records that sheds new light on the assessments 
previously made by these two parties, internal and external, about 
conflict of interest? 
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Ms. Black. I think the continuing involvement, the extent of the 
involvement in the IDC transaction itself is of some import. 

Senator Kerry. In what sense? Can you be a little more detailed 
on that? 

Ms. Black. Yes. The involvement by the Rose Law Firm in draft- 
ing the May 1st option agreement which itself became a critical 
piece of evidence in the Ward v. Madison trial is a very salient fact. 
That again is because one, RTC was in litigation. The Ward v. 
Madison litigation predated RTC's intervention. A judgment was 
rendered against Madison in August 1988. 

RTC intervened, or the Federal Government intervened in Feb- 
ruary, I believe, 1989, and RTC ultimately took over the lawsuit 
and tried to reopen the trial. The RTC did prosecute an appeal on 
it. The lawsuit was quite active until the middle of 1993, I believe, 
at which time it was settled. 

Senator Kerry. Was a judgment made about the relationship 
with Seth Ward in the context of the RTC IG report? 

Ms. Black. We did not make any judgments. We just reported 
the facts that we found. 

Senator Kerry. I mean the internal assessment and the Pills- 
bury assessment came up with a judgment; correct? 

Ms. Black. Yes. 

Senator Kerry. Was there a judgment there with respect to the 
Seth Ward association? 

Ms. Black. I believe, and again they did not have these billing 
records either, so for whatever impact that would have on their 
judgment. I believe they found that the Rose Law Firm — or Pills- 
bury said that the Rose Law Firm had represented Seth Ward. I 
think that's what they found. 

Senator Kerry. Correct. So they were aware of it? 

Ms. Black. Yes, they were. 

Senator Kerry. This merely confirms what they were aware of? 

Ms. Black. Sir, I think the May 1st document is an entirely new 
aspect. It indicates specific involvement in an ongoing case that the 
RTC was not aware of. I might add that the RTC had expressed 
specific concern about that particular case and had sought assur- 
ances that there was no involvement. 

Senator Kerry. OK. What's the other aspect? 

Ms. Black. The other 

Senator Kerry. Again, in your judgment. 

Ms. Black. We would have reported all of the details, because 
those sorts of details are important to the people making judgment. 
So just in a general sense, there is a lot more detail here than we 
knew. 

One of the things we did as a result of our investigation was that 
we asked that our report be referred to Pillsbury for consideration 
in connection with their review of potential liability by the Rose 
Law Firm, because we thought that there was relevant information 
in there. Although we had not gathered it for that purpose, the in- 
formation in there was also relevant to that. From that perspective, 
the information concerning the degree of knowledge of the 6 per- 
cent limitation is relevant and it's relevant to Pillsbur/s analysis. 
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Senator Kerry. Just so I understand it on the 6 percent issue, 
was that as to whether or not a presumption was made by Pills- 
bury Madison & Sutro with respect to knowledge of the 6 percent? 

Ms. Black. They made the presumption only with regard to Mr. 
Massey, sir, and the fact that it was at that level was of some im- 
portance to them. I do not know that this information would 
change their analysis. Fm simply saying that it’s something that 
we would report to them and let them determine that. 

OPENING COMMENTS OF SENATOR CHRISTOPHER J. DODD 

Senator Dodd. If I could, just on that point, page 74 of the Pills- 
bury report — do you have a copy of that in front of you? 

Ms. Black. No, sir, I do not. 

Senator Dodd. Could we get a copy, Mr. Chairman? 

Senator KERRY. That's where I was going. 

Senator Dodd. I want to reference just the top of that page 74 
while they're bringing it down to you. The report says nevertheless, 
counsel for the Rose Law Firm has confirmed that this document 
was created at the Rose Law Firm and bears word processing 
markings indicating that it was created by or for Mrs. Clinton, par- 
ticularly the small letter “g" on the option stands for Mrs. Clinton. 

Ms. Black. Yes, sir. 

Senator Dodd. Then you go to page 75, one of the options is the 
assumption that in fact what the billing documents ultimately 
show, they made that assumption in drawing the report. I'm sorry, 
I apologize to my colleague. 

Senator Kerry. No, this is a good point. 

Ms. Black. On that option agreement, yes, sir, they did make 
that assumption. They expressly stated that they were holding the 
report open because they needed to look at that further, and that, 
as I understand it, was the whole basis underlying the tolling 
agreement. The report expressly says that it's being held open for 
that reason. 

Senator Kerry. The recently discovered time records did not 
change their conclusion because they made the assumption in the 
first place. I mean, that's the point. In other words, you're trying 
to assert that this somehow sheds a new light on which a new 
judgment should be made, and what I'm suggesting is that the re- 
port makes it clear that they made the assessment based on a pre- 
sumption that is confirmed by the billing records. There's nothing 
new because their presumption was proven correctly. So I don't see 
how that truly affects this. 

Ms. Black. This report is an analysis of the potential liability of 
the Rose Law Firm. There was a separate report on conflicts which 
I do not believe did address that. 

Senator Kerry. OK. So we should see whether or not in their 
judgment they separate the two or whether they don’t? 

Ms. Black. Yes. 

Senator Kerry. OK. I yield back my time. 

Senator Sarbanes. Why would you be doing the conflict analysis 
if it wasn’t related to liability? Wasn’t that the purpose of the con- 
flict analysis? 

Ms. Black. Only in part, sir. We were doing a conflicts analysis 
to see if there was an underlying problem with Rose representing 
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the RTC in this matter at all. Whether, in short, RTC rules were 
violated. 

Senator Sarbanes. For purposes of liability, for making a liabil- 
ity a 

Ms. Black. Not necessarily. 

Senator Sarbanes. For making a liability assertion? 

Ms. Black. No, sir, not necessarily. That could be related to a 
liability assertion. But as IG's, we often look at transactions, oper- 
ations within the agency and with its contractors just to determine 
if our own internal rules have been followed and our own require- 
ments have been followed; and that was a big part of this. Much 
more so than liability, from our perspective. 

Mr. Switzer. That's what we were requested to look at, Senator. 
By the then-deputy CEO. There had been an internal report per- 
formed by another office within the RTC that suggested there was 
a problem between Rose and Frost, and we were asked to review 
that matter as well as any other potential conflicts, as well as re- 
view all of their billings. 

Senator Sarbanes. A problem that would lead to the assertion 
of liability against Rose? 

Mr. Switzer. No, sir. It would go back to what Ms. Black was 
saying, a problem with respect to a potential conflict and whether 
they had been engaged under the proper rules — “they” being the 
Rose Law Firm, the rules and regulations of the RTC. 

Senator Sarbanes. You mean your administrative procedures? 

Mr. Switzer. Yes, sir. 

Senator Sarbanes. But not a liability on the part of Rose? 

Mr. SWITZER. That was not what we were initially looking for, 
no, sir. As Ms. Black pointed out, this is just information for others 
to consider in their process. 

The Chairman. We're going to take a 5-minute break. 

[Recess.] 

The Chairman. Senator Faircloth. 

OPENING COMMENTS OF SENATOR LAUCH FAIRCLOTH 

Senator Faircloth. Thank you, Mr. Chairman. 

Ms. Black, according to the testimony that you gave over in the 
House, you had no evidence Mrs. Clinton did work on this Castle 
Grande; isn't that right? 

Ms. Black. That was what I testified to in the House, except for 
the water and sewer and the wet/dry issue. We knew she had some 
involvement with that, but that was very narrow. 

Senator Faircloth. In Mrs. Clinton's answer to the RTC interro- 
gation on February 4, 1994, which was under oath, Mrs. Clinton 
answered question number 29 on page 73. 

This is why I assume these documents are here. 

I don’t believe I knew anything about any of these real estate parcels and projects, 
except I think I was generally aware at some point that Mr. McDougal was involved 
in some ventures which involved a real estate project on the island of Campobello. 
I have no specific knowledge about this. 

So from these answers, you assumed that Mrs. Clinton had done 
no work on Castle Grande? 
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Ms. Black. From answers that she gave to questions and from 
the records available to us, we saw no involvement at that time, 
and that's why I answered the question the way I did. 

Senator Faircloth. Mr. Chairman, if I may, I want to play a 
VCR tape on some answers Mrs. Clinton gave on ABC News. 

The Chairman. If you have no sound, you can't very well play 
the tape. See if the technicians can repair that? Senator, continue 
and we can come back, if you want, to try to make your point. 

Senator Faircloth. Yes, Ms. Black, I guess the question is, was 
it an accident that these records appeared days after the statute 
of limitation expired for the Clintons? Reviewing the records, if you 
had them before December 31, 1995, would you have recommended 
that a tolling agreement be reached with Mrs. Clinton? 

Ms. Black. Sir, we would have just reported the facts and al- 
lowed the RTC legal division to take whatever action it deemed ap- 
propriate. 

Senator Faircloth. You've testified that this option was central 
to the Ward/McDougal transaction. What troubles me is how did 
Mrs. Clinton, who apparently represented both the seller and the 
buyer in this option deal — isn't that a conflict of interest in most 
any law firm? 

Ms. Black. I don't know that she represented both the seller and 
the buyer. All I know is that she drafted the agreement and billed 
Madison for it. 

Senator Faircloth. Let me ask you, to get to the core of this 
thing. Is it not reasonable that any lawyer, and certainly one that 
some people have classified at one point as one of the 100 smartest 
lawyers in the country, could fiddle with this sham deal, these real 
estate options going back and forth, and not know that they were 
fake and sham deals? How could the smartest lawyer in the coun- 
try, as she has been classified, go at this stuff like a blind horse 
to the battle, blinded and deafened, neither seeing the fire nor 
hearing the cannon, just go into it? Do you think that's reasonable? 

Ms. Black. Sir, we're a factfinding entity. That's really all we do. 

Senator Faircloth. If you had been the lawyer in Hillary’s posi- 
tion, do you not think you would have suspected? 

Ms. Black. I'm not a real estate lawyer, sir. Again, I'm a finder 
of fact here, presenter of fact here. I'm not comfortable with draw- 
ing conclusions or speculating. 

Senator Faircloth. All right. Did we get the tape to work? 

The Chairman. Senator, they tell me that they haven't been able 
to work that out. May I suggest, until they are able to repair the 
problem, that you withhold from that line of questioning. 

Senator FAIRCLOTH. All right. I really have no other questions. 
It is just inconceivable to me that this could have gone on and on 
with these sham deals and that smart a lawyer not realized what 
they were. 

The Chairman. Mr. Giuffra. 

Mr. Giuffra. Thank you, Mr. Chairman. 

Senator Moseley-Braun. Mr. Chairman 

The Chairman. Senator Moseley-Braun. 
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OPENING COMMENT OF SENATOR CAROL MOSELEY-BRAUN 

Senator Moseley-Braun. Mr. Chairman, before the next ques- 
tioner continues, I would ask the Chair that in the interest of the 
decorum of these proceedings, that the President and First Lady be 
called and accorded the regard and respect due their offices and 
called by their full names and not by colloquial or familiar names 
in this hearing. 

The Chairman. That is a good point. I don’t think the Senator 
meant any disrespect by it, but we’ll note that. I think we should 
proceed along those lines, Senator 

Senator Moseley-Braun. Thank you. 

Mr. Giuffra. Could we put up on the Elmo the December 29, 
1995 letter that was sent by William Collishaw, General Counsel 
of the RTC, to James Neal, who is Executive Director of the Arkan- 
sas Supreme Court Committee on Professional Conduct. 

Ms. Black, are you aware of this letter which refers to the Arkan- 
sas Supreme Court Committee on Professional Conduct for possible 
investigation, whether the Rose Law Firm had conflicts of interest 
with regard to its representation of the RTC? 

Ms. Black. Yes. 

Mr. Giuffra. If I could just read from the third paragraph of the 
letter. It’s based on your report, am I correct, this referral? 

Ms. Black. Yes, sir. 

Mr. Giuffra. It says: 

We believe that the report provides a sufficient indication of the existence of 
possible undisclosed conflicts of interest by the Rose Law Firm such that it raises 
concerns about the Rose Law Firm’s compliance with the Arkansas Rules of Profes- 
sional Conduct. We, therefore, are referring this matter to your Committee for fur- 
ther consideration and any action you deem appropriate. 

Now, you are aware of this referral? 

Ms. Black. Yes, sir. 

Mr. Giuffra. And did you participate in the decision to make the 
referral? 

Ms. Black. That decision was made by the General Counsel’s Of- 
fice, sir, not our office. 

Mr. SWITZER. Sir, in the letter that transmitted out report to the 
Acting CEO, we did suggest that this be considered. 

Mr. Giuffra. Why did you suggest to the Acting CEO that con- 
sideration be given to a referral to the Arkansas Supreme Court 
Committee on Professional Conduct? 

Mr. Switzer. Because of the potential which existed. I think Ms. 
Black could answer that better. 

Mr. Giuffra. Set forth in your report. 

Ms. Black. Yes. 

Mr. Giuffra. Could you again describe briefly what the basis 
was for this referral to the Arkansas Supreme Court? 

Senator Sarbanes. The Arkansas who? 

Mr. Giuffra. The Arkansas Supreme Court Committee on Pro- 
fessional Conduct. 

Ms. Black. Our report disclosed I believe seven instances, Madi- 
son was one of them, in which we believed that we had evidence 
of possible or actual conflicts of interest. We referred that to the 
RTC, asked that they among other things consider referral to the 
appropriate authorities. 
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Mr. GlUFFRA. Ms. Black, am I correct that on March 2, 1994, Mr. 
Ryan asked the RTC IG to investigate the substance of a report 
that had been issued by the RTC Office of Contractor Oversight 
and Surveillance? 

Ms. Black. Yes. 

Mr. Giuffra. Could you just briefly describe the report issued by 
the RTC Office of Contractor Oversight and Surveillance stated? 

Mr. Switzer. It got to the issue of a conflict or potential conflict 
with respect to the Frost litigation. 

Mr. GlUFFRA. Mr. Ryan asked your offices to go and do a further 
investigation of that matter; correct? 

Mr. Switzer. Yes, sir, he did. 

Mr. GlUFFRA. You commenced your investigation, I believe it was 
on March 2; correct? 

Mr. Switzer. It would have been immediate upon receiving that 
request. 

Mr. Giuffra. If we could put up on the Elmo the March 1, 1994 
memos from Harold Ickes, the Deputy Chief of Staff at the White 
House, to the First Lady, and I will just read the first paragraph. 

Attached is a copy of W. Neil Eggleston’s 28 February 1994 memorandum to me 
regarding certain issues involving the RTC and the Rose Law Firm [“Rose”]. At- 
tached to that memo are copies of the FDIC report dated 17 February 1994, con- 
cerning possible conflicts of interest regarding Rose’s representation of the FDIC 
against Madison Guaranty, and the RTC’s 8 February 1994 report concerning the 
same subject. 

This February 8, 1994 report would be the report of the Office 
of Contractor Oversight and Surveillance; correct? 

Ms. Black. No, sir, the FDIC 

Mr. Giuffra. No, the RTC February 8, 1994 report. 

Ms. Black. Fm having a hard time following it. There were two 
reports, the RTC report and then a separate FDIC report. 

Mr. Giuffra. Your investigation was based on looking into what 
the RTC report had found? 

Ms. Black. We ended up looking into both because the FDIC ini- 
tially retained the Rose Law Firm. The RTC then was successor in 
interest to that, so both were related. 

The Chairman. You will have an opportunity to explore that in 
depth. 

Senator Sarbanes. 

Senator Sarbanes. Senator Dodd. 

Senator Dodd. Just briefly, because I see my colleagues are here. 
I want to go over a couple of points, if I may, and then maybe I 
will turn to Mr. Ben-Veniste. I understand the Rose Law Firm, 
with regard to Madison, represented the RTC in one matter? Are 
you familiar with that? 

Ms. Black. The Frost litigation, yes, sir. 

Senator Dodd. The Frost case. How would you characterize how 
the Rose Law Firm handled that case, the final outcome? Was it 
considered a good outcome by RTC standards? 

Ms. Black. I have not reviewed that. My understanding is that 
Pillsbury Madison looked at that and I would defer to them. 

Senator Dodd. How about you, Mr. Switzer? 
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Mr. Switzer. I would say the same thing, sir. I think this has 
been explored before in a sense of whether we got a good deal or 
not. I want to say, I believe the RTC decided that they had. 

Senator Dodd. They had done a good job? 

Mr. Switzer. That they had reached a settlement that they con- 
sidered acceptable because the RTC accepted it. 

Senator Dodd. Well, do you remember what the amount of 
claims were they were talking about? 

Mr. Switzer. No, sir, I do not. 

Senator Dodd. Well, as I recall, and counsel can correct me, was 
it in the neighborhood of a $1.8 million? 

Mr. Giuffra. I think it was about $1 million, sir. 

Senator Dodd. It was settled for that. So roughly a pretty good 
outcome is what at least we’ve determined or heard before, but you 
don’t have an opinion on that? 

Mr. Switzer. I do not, no, sir. 

Senator Dodd. The reason I raise that obviously is because the 
whole issue of the conflict goes to the very essence and the question 
as to whether or not in fact the decision to hire the Rose Law Firm 
to represent the taxpayers in that matter in the Frost case would 
have been adversely affected as a result of a prior relationship. 

Based on the outcome of the one case that they handled, suing 
the accountants in the Madison case, the outcome was a good out- 
come. Doesn’t that go to the very heart of the question of whether 
or not the potential conflict produced any adverse results? 

Ms. Black. I believe the Pillsbury report addressed the question 
of whether they felt the settlement was reasonable and answered 
in the affirmative. What we looked at was whether the Rose Law 
Firm had complied with the conflicts procedures and requirements 
that are in force within the RTC. 

Senator Dodd. I understand that. But you understand from our 
point here looking at this, obviously the big question would be not 
only from an ethical standpoint but broader than that. If in fact 
there had been some agreement struck here that was not in the 
best interest of the taxpayers, that in fact had not done a good job 
and in fact that potential conflict had somehow colored the settle- 
ment; that would certainly lend credence to the implications of the 
potential conflict. Do you understand my point? 

Ms. BLACK. I understand it. I don’t voice an opinion on it, al- 
though I would like to note at this point that Mr. Ben-Veniste ear- 
lier asked me a question which I misunderstood. When he asked — 
he asked about what effect records were having on some of the 
Pillsbury reports, and I answered that my understanding was that 
it had been reopened. Mr. Ben-Veniste, I believe, was referring to 
the Frost report, and my answer responded to the other Pillsbury 
report concerning Rose’s liability — that referenced the tolling agree- 
ment and so forth. I have no knowledge whether the Frost issue 
has been reopened at all. 

Senator Dodd. OK. Let me just go back to the point I raised 
when I interrupted my colleague from Massachusetts, you recall I 
asked you about the Pillsbury report and the May 1st option. As 
I understand what we had here is the law firm has agreed to two 
extensions to the statute of limitation in the past. In December 
1995, when they determined that the letter “g” on the bottom of 


1162 


those documents referenced Mrs. Clinton, that they at that point 
then were aware of the existence of the firm’s involvement or her 
involvement. So that when they drew that conclusion regarding the 
May 1st option, they did so with the awareness and knowledge that 
in fact the law firm and specifically Mrs. Clinton was involved. 

Ms. Black, you responded by saying that the case was still open 
in a sense. But that’s not quite the case if in fact they had drawn 
the conclusion in December, prior to the publication of the report 
that in fact the law firm had been involved; is that not correct? 

Ms. Black. There were two reports, and I think that’s what’s 
causing the confusion, sir. I don’t believe that option agreement 
was referenced or considered with regard to, if you will, the Frost 
report. It was the Frost report that — in which Pillsbury addressed 
conflicts. So I think they indicated that at the last minute they had 
made this discovery and kept one report open. I do not think it had 
anything to do with the other report. 

Senator Dodd. Not the Rose Law Firm report? 

Ms. Black. The Rose Law Firm report is the one that is open, 
sir. It is the Frost report that, as far as I know, is closed. I do not 
know if that has been reopened. 

In the Frost report 

Senator Dodd. Let me turn to Counsel. They may have better in- 
formation. 

Ms. Black. I don’t have the report before me. 

Mr. Ben-Veniste. On page 77 of the report addressing the Rose 
Law Firm, they concluded that they knew about the fact that Mrs. 
Clinton had been involved in the preparation of the option agree- 
ment. They concluded that on the basis of that, it would not be ap- 
propriate to draw any adverse inference that Mrs. Clinton knew 
how the deal had been structured or knew that there was anything 
untoward in the way that the deal had been structured as between 
McDougal and Ward. You will agree with that? Let me read it to 
you and see if it refreshes your recollection. 

Ms. Black. It’s probably best to refer to the report. 

Mr. Ben-Veniste. Reading: 

The only solid evidence tying the Rose Law Firm to this acquisition is evidence 
of the innocent activity of participating in the drafting of the purchase agreement. 
While some evidence suggests that Hubbell could have had a role in the drafting 
of September 24, 1985 letter between McDougal and Ward, nothing proves he did, 
much less that he did so knowing it to be wrong. Similarly, while Mrs. Clinton 
seems to have had some role in drafting the May 1, 1986 option, nothing proves she 
did so knowing it to be wrong and the theories that tie this option to wrongdoing 
or to the straw-man arrangement are strained at best. 

That is the reference 

Ms. Black. That is what the report says. 

Mr. Ben-Veniste. Let me go back a step in connection with the 
hiring of the Rose Law Firm. The Rose Firm was hired by the RTC 
to take on an ongoing case in litigation; isn’t that so? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. And indeed, the case had been filed by a Mr. 
Gerrish, an attorney in — I believe, Little Rock. It was 

Mr. Switzer. If I could, sir, I believe that at the time that took 
place, it might have been the FDIC. 

Ms. Black. Yes, it was the FDIC. 

Mr. Switzer. That was prior to the existence of the RTC. 
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Mr. Ben-Veniste. I correct myself. I believe that Mr. Gerrish 
was located in Memphis, Tennessee. But be that as it may, you are 
aware, are you not, that the FDIC had a problem with Mr. 
Gerrish’s representation of the Government, because Mr. Gerrish 
at the same time was defending other parties in unrelated actions 
brought by the FDIC as well? 

Ms. Black. That is what the responsible attorney told us. 

Mr. Switzer. That’s what’s contained in our investigative report. 

Mr. Ben-Veniste. Indeed, at that time the FDIC was concerned 
that everybody representing the FDIC be on one side of the V, as 
it were, in all this litigation, that they not be in a position to rep- 
resent a defendant in one case and the Government in another 
case? 

Ms. Black. Correct. 

Mr. Ben-Veniste. OK. Mr. Gerrish was asked to withdraw from 
the litigation or resign, I’m not sure which, to be fair to him, and 
the Rose Firm was selected to take over the ongoing litigation 
against Frost? 

Ms. Black. That is correct. 

Mr. Ben-Veniste. Frost was the accountant for Madison Guar- 
anty Savings & Loan? 

Mr. Switzer. The auditor, that’s correct. 

Mr. Ben-Veniste. The auditor. The question was whether a re- 
covery could be had against Frost in connection with the losses sus- 
tained by Madison Guaranty; correct? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. In that regard, picking up the ongoing litiga- 
tion, a settlement was reached which — according to the Pillsbury 
report, which presumes that there was at least some conflict, and 
I quote from the report on Frost at page 2 to 3: 

The conflict does not seem to have prejudiced the RTC as the Frost case seems 
to have been settled on reasonable terms. 

You do not have any evidence to suggest that that conclusion was 
erroneous, do you? 

Ms. Black. We — I would defer to them. 

Mr. Ben-Veniste. Well, I am asking you whether you have any 
evidence to suggest that that conclusion that the Frost settlement 
was appropriate is wrong. 

Ms. Black. We did not undertake an investigation of the Frost 
settlement itself. 

Mr. Ben-Veniste. I take that as a no, you’ve no such evidence? 

Ms. Black. No, we did not look at that. 

Mr. Ben-Veniste. I see my time is up. 

The Chairman. Mr. Giuffra. 

Mr. Giuffra. Ms. Black, at the time that the Pillsbury firm is- 
sued its report, they obviously did not have Mrs. Clinton’s billing 
records that were found at the White House; right? 

Ms. Black. No, sir. 

Mr. Giuffra. In fact, I would observe at page 66, the Pillsbury 
firm indicated that there may be evidence that Mrs. Clinton had 
something to do with the creation of the option, but that there was 
no timesheets available to indicate whether she, in fact, was or 
wasn’t. 
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For example, in the absence of the billing records indicating Mrs. 
Clinton had at least 15 communications with Mr. Ward, Pillsbury 
really did not have all the evidence it needed to do its report; right? 

Ms. Black. Clearly there is more evidence available now than 
there was then. 

Mr. GlUFFRA. What I would like to do now is direct your atten- 
tion to the option agreement that we now know was drafted by 
Mrs. Clinton. You were not aware of that fact at the time when you 
did your investigation; right? 

Ms. Black. No, sir, we were not. 

Mr. GlUFFRA. You obviously were not aware of the billing records 
indicating that Mrs. Clinton spent 2 hours preparing the option 
and also meeting with Mr. Ward on the date the option is dated, 
which is May 1, 1986. What I would like to do is put up Black Ex- 
hibit 3, which we went through yesterday, and you did an excellent 
job trying to explain the significance of this option. If you could do 
so again for the Committee, that would be terrific. Tins is a chro- 
nology that you prepared? 

Ms. Black. Yes, sir. 

Mr. GlUFFRA. This is an attempt 

The Chairman. Hold on, Counsel. Let’s make sure Ms. Black has 
it in front of her so she doesn’t have to strain. 

Ms. Black. I appreciate that. I did find it, thank you. 

Mr. GlUFFRA. Could you briefly take the Committee through your 
chronology, and indicate the significance of this option agreement 
and how the option agreement fits in with the other agreements, 
and in particular, the September 24 backdated agreement. 

Ms. Black. Going through the chronology, the first event is on 
August 20, 1985. The Madison Financial Corporate Resolution is 
passed allowing Ward to act for them as an employee and agent 
in the purchase of IDC. Comparing it back to the billing records, 
we know that that was drafted by Mr. Thrash. 

Mr. GlUFFRA. Of the Rose Law Firm? 

Ms. Black. Yes. On September 3, 1985, there is an agreement 
between McDougal and Ward where Ward is to purchase property 
north of 145th Street for $1.15 million, and Madison has a 270-day 
option to purchase it back from Ward for $1,187 million 

On September 13, 1985, IDC and Madison agree to a purchase 
agreement and Madison Financial Corporation makes an assign- 
ment to Ward. On September 24, 1985, there is an agreement be- 
tween Ward and Madison Financial wherein Ward agrees to pur- 
chase, on a nonrecourse basis, all of the property north of 145th 
Street, the water and sewer works and gives Madison Financial a 
270-day option to purchase the property for a prorated amount of 
the note plus interest. It also gives Mr. Ward a 10 percent commis- 
sion on commercial sales of property and 4 percent on other sales. 

Mr. GlUFFRA. There was a backdated version of this agreement? 
Ms. Black. Yes. 

Mr. Giuffra. This is the second letter, and there’s evidence that 
you have obtained indicating that this document was drafted — at 
least typed at the Rose Law Firm; correct? 

Ms. Black. There is a backdated agreement that is a different 
version of that agreement, which excepts the 22 V 2 acre parcel 
known as Holman Acres, from Madison’s capability of exercising an 
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option. It also adds a $35,000 option payment by Madison Finan- 
cial to Ward. 

We presented that agreement to the former secretary of Mr. 
Hubbell, who indicated that she thought she might have typed it, 
that it was her typing style and appeared to be similar to the type 
of her typewriter at that time. We do not know when that agree- 
ment was executed. In the litigation of Ward v. Madison , everybody 
agrees that it was backdated. Mr. Ward says he does not know 
when it was backdated. He says he does not know how it came to 
be drafted. He might have drafted it or caused it to be drafted, or 
then again someone else may have. 

Mr. Giuffra. The difference between the two agreements is that 
the backdated agreement references the 22 acre parcel known as 
Holman Acres? 

Ms. Black. Yes, sir. 

Mr. Giuffra. That was ultimately the way for Mr. Ward to ob- 
tain his commissions for acting as the straw purchaser in connec- 
tion with this transaction? 

Ms. Black. That is what Mr. Latham testified to. 

Mr. Giuffra. At the Ward v. Madison trial? 

Ms. Black. Yes, sir. Next series of events is that on October 4, 
the IDC initial purchase transaction closes. Then you skip 

Mr. Giuffra. The Rose Law Firm attended that closing? 

Ms. Black. Yes, sir. Then, during the next few months there are 
a series of what the examiners called “land flips.” 

Mr. Giuffra. What is a “land flip”? 

Ms. Black. Well, Mr. Clark, I guess, referred to it as a sham 
transaction in which an individual who has no real interest in the 
property acts as straw purchaser and ultimately flips the land, if 
you will, to another purchaser, typically who also does not have 
much of an interest in it and profits — paper profits are recorded on 
the institution’s books. 

On February 25, 1986, a $70,000 unsecured note is made by 
Madison Guaranty. That represents the — made by Ward to Madi- 
son Guaranty. That represents the amount which within a couple 
of days will be left on the IDC transaction. The IDC note itself was 
paid off on February 28, which was when Castle Water and Sewer 
closes. As of that date, the only property remaining to be held by 
Ward is the Holman Acres property. Those series of transactions 
paid off all but $70,000 of the note that Ward had executed, so the 
parties agreed to stamp the original note “paid,” and the $70,000 
note was in essence substituted for it. 

Mr. Giuffra. On March 31, 1986, Madison Guaranty gave Mr. 
Ward $400,000; am I correct? 

Ms. Black. Yes, sir. 

Mr. Giuffra. That was secured by Holman Acres and it was per- 
sonal recourse to Mr. Ward? 

Ms. Black. Yes, and it was a personal recourse note. The par- 
ties, again at the hearing of Ward v. Madison, agreed that that oc- 
curred around tax time, they said. Mr. Ward came in and said he 
needed his payments on the commissions and Madison had not 
made those. 

Mr. Ward testified in a deposition according to a summary that 
I have seen, that the reason Madison Financial could not pay him 
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his commissions was that the regulators were in the institution at 
the time, and I believe he said “we were trying to keep those sorts 
of deals to a minimum.” 

Mr. Giuffra. They were concerned that the regulators would 
identify the sham transaction? 

Ms. Black. That is what Mr. Ward said they were concerned 
about the regulators. He didn't elaborate. 

Mr. Giuffra. Then the key date becomes April 7, when Madison 
Financial gives Mr. Ward a note for $300,000? 

Ms. Black. Yes. The parties also agreed that Mr. Ward quickly 
paid back $100,000 on the $400,000 personal recourse note that 
paid it down to 300,000. Just before April 7, both parties also agree 
that Mr. Ward came to Mr. Latham and said: 

We’ve got a problem here. Yes, I've got my $300,000, so I have the money that 
I need, but I am personally liable on this note, and I do not have anything back 
from you that indicates that you owe me money. 

Therefore, Madison Financial executed 

Mr. Giuffra. That's the money he's owed from the commissions? 

Ms. Black. Yes. Or that was money that he was given by Madi- 
son Financial — Madison Guaranty at least, in lieu of the commis- 
sions at that time. It was clearly tied. 

Madison Financial then executes on April 7, a note to Mr. Ward 
that says we have borrowed $300,000 from you. Again the parties 
all agree that no money changed hands. That note was merely in- 
tended to evidence an indebtedness by Madison Financial to Ward. 
And sort of in a general way was intended to offset the other note. 

Mr. Giuffra. So as of May 1, what does Mr. Ward have and 
what does Madison have? 

Ms. Black. At least immediately prior to May 1, Mr. Ward has 
$300,000. He has a note on which he owes Madison $300,000 per- 
sonally. That note is also secured by the Holman Acres property. 
In addition, Madison Financial has indicated to Mr. Ward that it 
owes him $300,000. 

Again according to the testimony, at that point a couple of con- 
cerns arise. One; Mr. Ward says: these notes are offsetting. I could 
end up still owing you the money and if Madison Financial cannot 
pay me, then I question whether you're good on the $30,000 notes. 
He expressed concern that he remained personally liable, I believe. 

And on its side, Madison Financial was concerned because Mr. 
Ward could end up still with the property. If it paid him the 
$300,000 he could pay off the note and keep the property. 

At this point, the testimony of Mr. Latham and Mr. Ward di- 
verges. Mr. Ward says at this point Madison decided 

The Chairman. Ms. Black, I’m going to ask you to suspend and 
not because I'm not interested. I think that you have really begun 
to set forth in a way, and I think we'll still have to go back over 
this. I haven't heard it said the way you have, which obviously 
speaks for your knowledge on this, but time has run out. 

We have not gone the 15 minutes as of yet, although we could 
because there are four Senators, so I want to ask Senator Sarbanes 
if he thinks it's worthwhile asking her to pursue this or if he wants 
to exercise, obviously, his time. Yes? 

Senator Dodd. Mr. Chairman, before we even do that, I was 
going to recommend that we take a recess for about 20 minutes. 
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We have a new colleague from Oregon who was elected last week 
and his swearing-in ceremony will occur in 5 minutes. I thought it 
would be important for all of us to be there to welcome him. 

The Chairman. It is now 12:25. Let's break until 2 p.m. for lunch 
and to welcome our new colleague. Senator Sarbanes, we can de- 
cide whether we want Ms. Black to continue or whether you want 
to examine. 

Senator Sarbanes. Why don't we do it on this side when we 
come back. 

The Chairman. Certainly. 

We stand in recess until 2 p.m. 

[Whereupon, at 12:26 p.m., the hearing was recessed, to be recon- 
vened at 2 p.m. this same day.] 
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AFTERNOON SESSION 

The Chairman. We are waiting for Senator Sarbanes, but Mr. 
Ben-Veniste has some clarification questions so we’ll go to him. 

Mr. Ben-Veniste. Thank you, Mr. Chairman. 

Ms. Black, let me see whether we can clarify one area of testi- 
mony given this morning with respect to the RTC’s knowledge 
about Mrs. Clinton’s work on the IDC matter. A portion of written 
interrogatories was read, and the suggestion was made that, in 
those interrogatories, Mrs. Clinton denied any work or knowledge 
of the IDC matter. Do you recall that earlier this morning? 

Ms. Black. The line of questioning, yes. 

Mr. Ben-Veniste. In fact, the question that was responded to by 
Mrs. Clinton was whether she had any knowledge of Castle 
Grande. Do you recall that? 

Ms. Black. I don’t but I know that that’s an issue, yes. I don’t 
have the interrogatories in front of me. 

Mr. Ben-Veniste. In order to come back and clarify that with 
some degree of understanding, the RTC IG knew, when you con- 
ducted your investigation that Mrs. Clinton had represented Madi- 
son in connection with various aspects of what the Rose Firm re- 
ferred to as the IDC matter; is that correct? 

Ms. Black. Yes, in the Castle Water and Sewer, and the wet/dry 
issue, we knew that she had some involvement. 

Mr. BEN-VENISTE. Right. You knew that internally the Rose Firm 
referred to that matter as the IDC matter and not the Castle 
Grande matter? 

Ms. Black. I did not know until recently, 

Mrs. Clinton indicated that within the Rose Law Firm, they re- 
ferred to Castle Grande as only a one small segment of IDC. I did 
not realize that distinction occurred. 

Mr. Ben-Veniste. On the larger, more global issue of your 
knowledge of the fact that Mrs. Clinton worked on the IDC matter, 
that was something that she had performed some work, presum- 
ably of a supervisory nature, in connection with these two regu- 
latory matters that you had mentioned? 

Ms. Black. That is correct. 

Mr. Ben-Veniste. You knew, on the basis of the recap of fees 
from Madison, that that was reflected in documentary evidence? 

Ms. Black. Yes. We primarily knew it because her name ap- 
peared on a couple of memoranda and/or transmittals, transmittal 
notes of those memoranda. 

Mr. Ben-Veniste. Let me go to the area that was pending when 
we broke for lunch, which was your preparation of a chronology of 
events. 

Ms. Black. Yes. 

Mr. Ben-Veniste. There is one thing that I notice that was not 
included on the document. It’s Exhibit 3 to your deposition. 

Ms. Black. I have it. 

Mr. Ben-Veniste. That is the date on which the mortgage agree- 
ment was, or the note was signed by Madison and Ward with re- 
spect to Mr. Ward’s interest in the property. 

Ms. Black. Do you mean on the initial acquisition? 

Mr. Ben-Veniste. Yes. 
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Ms. Black. Yes, there are a lot of things that are not on this 
chronology. This chronology is what I prepared so that I could un- 
derstand the issues that were being litigated in Ward v. Madison 
and to try to trace the money. There are several loans that aren’t 
on here, and that is one event that is not on here. 

Mr. Ben-Veniste. In terms of imputing knowledge, and I guess 
part of what you were doing as an investigator was to determine 
whether it was reasonable for the Rose Law Firm to take the posi- 
tion that it did not know the details of Mr. Ward’s acquisition of 
an interest in this property, particularly the nonrecourse loan. 

Ms. Black. We are not trying to determine. We are just trying 
to report the facts. 

Mr. Ben-Veniste. You are trying to ascertain the facts so that 
someone else can come to a conclusion? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. In that regard, would you not say that it was 
important to know when the note was actually executed that re- 
flects a nonrecourse position that Mr. Ward obtained? 

Ms. Black. That is certainly a fact that we would report, and it 
is a fact that we did report in our earlier report. 

Mr. Ben-Veniste. Yes, but it is not reflected on this document. 

Ms. Black. No, this is not a complete chronology and it was not 
done for that purpose. It was done so that I could understand the 
transactions in Ward v. Madison. 

Mr. Ben-Veniste. I’m not being critical and I’m not suggesting 
that this is all-inclusive, but would you agree that it would be im- 
portant to know when that mortgage note was executed? 

Ms. Black. It is certainly a relevant fact and one that we would 
report, yes, sir. 

Mr. Ben-Veniste. Would it not be the case, in fairness to people 
at Rose Law Firm who have given their testimony, that it could not 
be imputed to them that they knew there was a nonrecourse loan 
if indeed the loan was papered, the mortgage note was signed, after 
the closing? 

Ms. Black. I think it was signed about 2 weeks after the closing. 

Mr. Ben-Veniste. OK. Going to the substance of what you were 
laying out in terms of your understanding of where the option 
agreement fit into things in the Ward v. Madison trial, that trial 
occurred when? 

Ms. Black. That trial occurred in August 1988. 

Mr. Ben-Veniste. Is it correct that the Rose Law Firm repre- 
sented neither party in that trial? 

Ms. Black. That is correct; to the best of my knowledge, they did 
not enter in any kind of an appearance during the 2-day trial. 

Mr. Ben-Veniste. Ward was represented by a private attorney? 

Ms. Black. Yes. 

Mr. Ben-Veniste. I believe that he was represented by Alston 
Jennings? 

Ms. Black. I believe that is correct. 

Mr. Ben-Veniste. The interests of Madison were represented by 
whom, if you recall? 

Ms. Black. I cannot recall. It was not anybody with the Rose 
Law Firm. 
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Mr. Ben-Veniste. Was it a private firm retained by the Govern- 
ment as successor in interest to Madison? 

Ms. Black. No, sir, the Government was not the successor in in- 
terest to Madison at that stage. The trial occurred when Madison 
was still a privately owned and operated institution. The interven- 
tion did not occur until February 1989, at which time FDIC took 
over the institution, and RTC became the successor of interest after 
the passage of FIRREA in the summer 1989. 

Mr. Ben-Veniste. OK. Let’s use the Government sort of as suc- 
cessor in interest since the distinction between FDIC and RTC, I 
don’t think, is pertinent for these purposes. The Government took 
over at a point where the appellate rights were still viable, and in- 
deed pursued the appellate claims? 

Ms. Black. That is correct. The Government intervened and re- 
moved the litigation to Federal court. 

Mr. Ben-Veniste. Indeed, prior to any retrial on those issues or 
subsequent litigation, the matter was settled? 

Ms. Black. Yes, in 1993. 

Mr. Ben-Veniste. I think the Government received $325,000 
from Mr. Ward in settlement. 

Ms. Black. They received $325,000 from Mr. Ward and released 
Mr. Ward from any liability concerning any activities at Madison. 

Mr. Ben-Veniste. Going to the claims that were made during 
that trial, I take it you have given your testimony based on, at 
least in part, a review of the trial record in that case? 

Ms. Black. That is correct. 

Mr. Ben-Veniste. OK. The interpretation that you have been 
providing to us before the break is one based on your review of the 
trial record? 

Ms. Black. That is correct. I was trying to relate the position of 
the two parties in the litigation. 

Mr. Ben-Veniste. Was that something, an exercise that the RTC 
retained Pillsbury Madison & Sutro to do as well? 

Ms. Black. I don’t know that they retained them to look at the 
Ward v. Madison litigation. 

Mr. Ben-Veniste. Have you had occasion to review the reports 
of Pillsbury Madison & Sutro? 

Ms. Black. I have reviewed two of them. I am not sure how 
many are out there. 

Mr. Ben-Veniste. Well, I am looking at a report which is dated 
December 19, 1995, and it’s entitled: a A Report on Certain Real Es- 
tate Loans and Investments made by Madison Guaranty Savings & 
Loan and Related Entities, Prepared for the Resolution Trust Cor- 
poration by Pillsbury Madison & Sutro.” Have you had the oppor- 
tunity to review that document? 

Ms. Black. I do not believe I have seen that one. 

Mr. Ben-Veniste. I see that my time is almost up and I do want 
to pursue some of the things that the Pillsbury firm found and 
compare them to your findings. 

The Chairman. Senator Faircloth. 

Senator Faircloth. Thank you, Mr. Chairman. 

Mr. Chairman, I have a videotape I would like for the Committee 
to watch. It’s very brief. I would like for Ms. Black to comment on 
it after she sees it. 
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[Videotape played; transcription as follows.] 

Hillary Clinton’s legal work for a land deal regulators describe as fraudulent. In 
May 1995, she told the Resolution Trust Corporation, “I don’t believe I knew any- 
thing about any of these real estate parcels and projects.” 

But after billing records showed Hillary Clinton had at least 14 conversations 
with Seth Ward, the major player in the deal, Mrs. Clinton told Barbara Walters 
she knew the project by another name. 

Mrs. Clinton. When I was asked about it last year, I didn’t recognize it, I didn’t 
remember it. The billing records show I did not do work for Castle Grande. I did 
work for something called IDC, which was not related to Castle Grande. 

Reporter. That is not how Susan McDougal [the Clintons’ former business part- 
ner] remembers it. It was always the same thing. As far as I know, IDC and Castle 
Grande were one and the same. 

Later in another sworn statement, Mrs. Clinton said: “It is possible that I did 
once know something more that would be responsive to these interrogatories, but 
if I did, I do not recall it now.” 

[End of videotape; end of transcription.] 

Senator Faircloth. Ms. Black, the point is this — and I wanted 
to make the point after the tape — these records were found just 
days after the statute of limitation expired against the Clintons. 
The RTC and Pillsbury did not have these records when making 
the decision about who should or might be sued. Furthermore, 
when Mrs. Clinton did provide answers to the RTC and Pillsbury, 
they were probably misleading answers. 

This is the point: Castle Grande was known as IDC, and for the 
First Lady to be making this very fine and gossamery distinction, 
in my opinion, is misleading. 

Ms. Black, you have testified that you are a factfinder. Looking 
at the billing records, do you sense that Mrs. Clinton was more 
deeply involved in Castle Grande than you first suspected? 

Ms. Black. When I have used the term “Castle Grande,” I did 
not know anything about this transaction until a couple of years 
ago. I first became familiar with it by looking at the report of the 
regulator. He referred to the entire transaction, all the tracts of 
land together, as Castle Grande and IDC interchangeably. That is 
the way that I have referred to them. In fairness, in looking at the 
Rose Law Firm bills, they refer to the transaction as IDC matter 
number 5. 

I do not know how it was referred to inside of the Rose Law 
Firm, except that I know, having had testimony read here to me 
today, that other members of the Rose Law Firm have said that 
that distinction was made. I can’t make any judgment about it. 

Subsequent to that time, the regulators referred to it as Castle 
Grande/IDC. That is the way RTC typically refers to it, but I don’t 
know about inside the Rose Law Firm in 1985 and 1986. 

Senator Faircloth. Well, it seems very difficult for me to believe 
that, as smart a lady as the First Lady is, that she wouldn’t have 
been aware that they were interchangeable terms. 

With your knowledge, had these records been found before the 
statute of limitation and you were asked by RTC counsel for your 
recommendation, would it have been to get a tolling agreement? 

Ms. Black. We do not make those recommendations. We find 
facts and report it to RTC, and RTC makes that decision. They 
don’t come back and ask the IG what they should do. 
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Senator Faircloth. Based on your review, can we assume that 
Seth Ward was a party to these sham transactions, and that he 
knew he was being used as a straw man in the transactions? 

Ms. Black. The regulators concluded that he was one of the in- 
siders who was clearly involved in that sort of transaction. I see no 
reason to disagree with them. 

Senator FAIRCLOTH. Let me ask you another question. 

If this is the case, do you think it’s possible that the First Lady 
could have had over 14 phone conversations while all this was 
going on with Seth Ward, discussing these trades, land trades, and 
not be aware that it was a sham deal? 

Ms. Black. Again, I would not reach a conclusion. I would sim- 
ply report the facts that conversations occurred. 

Senator Faircloth. Mr. Chairman, I will give the rest of any re- 
maining time I might have to Mr. Giuffra. 

Mr. Giuffra. Thank you, Senator. Could we please put up on the 
Elmo chart 1 that we used with Mr. Clark, which is the chart 
showing the transaction. This is just to recapitulate and put us 
back into where we were in your chronology. 

This chart reflects the fact that Madison gave Mr. Ward a $1.15 
million nonrecourse loan and Mr. Ward then obtained 650 acres 
from the IDC Castle Grande project, plus the sewer and water util- 
ity; is that correct? 

Ms. Black. Yes. 

Mr. Giuffra. The regulators found that Mr. Ward was used as 
a way to circumvent the so-called direct investment limitation? 

Ms. Black. Yes. 

Mr. Giuffra. If we could put back on the screen Ms. Black’s Ex- 
hibit 3. Ms. Black, if I could just direct your attention to February 
28, 1986. The sale of the Castle Water and Sewer aspect of the 
Seth Ward transaction closed; is that right? 

Ms. Black. That’s correct. 

Mr. Giuffra. Mr. Ward engaged in a transaction and sold that 
portion of his property on that date; correct? 

Ms. Black. Yes. 

Mr. Giuffra. As of that date, all of Mr. Ward’s 650 acres were 
also sold by him, except for the Holman Acres portion; correct? 

Ms. Black. Correct. 

Mr. Giuffra. As of February 28, 1986, the $1.15 million note 
that Mr. Ward had outstanding to Madison was paid? 

Ms. Black. Correct. 

Mr. Giuffra. Let’s put on the Elmo billing record 29016. I want 
to try to show the connection between the billing records and the 
dates of the transactions. This billing record reflects that Mrs. 
Clinton had a conversation of just under an hour with Mr. Ward 
on February 28th, which was the date when the Castle Sewer and 
Water transactions closed, the date when Mr. Ward sold back the 
650 acres, and also the date upon which the $1.15 million note was 
paid? 

Ms. Black. It does reflect that. There was a .8-hour conversation 
between Mrs. Clinton and Seth Ward. It does not say what they 
talked about. 

Mr. Giuffra. But the time is also billed to the IDC matter? 

Ms. Black. Matter number 5, IDC, yes. 
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Mr. Giuffra. If you were doing a conflicts investigation, you 
would at least consider this phone conversation between Mrs. Clin- 
ton and Mr. Ward a reportable event? 

Ms. Black. We would report that. 

Mr. GlUFFRA. You would report the connection, that it occurred 
on the same date as the $1.15 million Ward note was paid? 

Ms. Black. We would report both the conversation and we would 
report the February 28 payment of the note. 

Mr. GlUFFRA. Also the transaction involving the sewer closing on 
the same date? 

Ms. Black. Yes. 

Mr. Giuffra. Let’s go back to Pat Black Exhibit 3. On March 31, 
Madison Guaranty gives Mr. Ward this $400,000 note which is se- 
cured by Holman Acres and then that note is personal recourse; 
correct? 

Ms. Black. Correct. 

Mr. GlUFFRA. On the 7th Madison Financial gives Mr. Ward a 
note for $300,000; correct? 

Ms. BLACK. That is also correct. 

Mr. Giuffra. I believe you testified earlier this morning that the 
$300,000 was intended to compensate Mr. Ward as part of his com- 
missions for engaging in the initial transaction which I put up on 
the screen originally? 

Ms. BLACK. Both Latham and Ward testified at the hearing that 
that $300,000 was to evidence a prior indebtedness to Mr. Ward, 
that being the $300,000 in commissions, yes, sir. 

Mr. Giuffra. That note was dated April 7, 1986? 

Ms. Black. Yes. 

Mr. GlUFFRA. I would like to put up on the screen billing record 
20024. Have you seen this billing record before, Ms. Black? 

Ms. Black. Yes. 

Mr. Giuffra. This is to the IDC matter? 

Ms. Black. Yes, it is. 

Mr. Giuffra. There’s a reference to a call from Mrs. Clinton on 
the same date that Madison Financial gives a note to Mr. Ward for 
$300,000, which is related to the commission, for .20, which is ap- 
proximately what, about 15 minutes or so? 

Ms. Black. 12 minutes. 

Mr. Giuffra. A conversation with a man named Don Denton? 

Ms. Black. Yes. 

Mr. Giuffra. Who is Don Denton? 

Ms. Black. I believe Don Denton is Harry Don Denton, who was 
a loan officer with Madison Guaranty. 

Mr. Giuffra. Was Mr. Denton a loan officer in connection with 
the March 21-31, 1986 loan to Mr. Ward? 

Ms. Black. The March 3, 1986 loan to Mr. Ward has initials in 
the bottom left-hand corner, I believe. Those initials are HDD, 
which are the initials of Harry Don Denton. We have not asked 
him if he was 

Mr. Giuffra. But Mr. Denton had a connection with these loans 
to Mr. Ward? 

Ms. Black. It would appear so, yes. 
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Mr. Giuffra. In doing your conflicts analysis, you would report 
this phone call to Mr. Denton and the fact that it occurred on the 
same date that Madison Financial provided a note to Mr. Ward? 

Ms. Black. Yes. 

Mr. GlUFFRA. Why would you list them both as reportable 
events? 

Ms. Black. They are facts which may illuminate the nature of 
the transaction, which may be important to an ultimate decision- 
maker. 

Mr. Giuffra. You would view that the factfinder could see a con- 
nection between the call to Mr. Denton and the fact that the note 
was issued to Mr. Ward on the same day? 

Ms. Black. They could. We would have also asked Mr. Harry 
Don Denton if he was the HDD on the left-hand corner of that doc- 
ument, had we known. 

Mr. Giuffra. If we could put up on the Elmo Mrs. Clinton’s time 
record for May 1, 1986. That’s 29026. This indicates that Mrs. Clin- 
ton had a conference with Mr. Ward, presumably that was a meet- 
ing; and that she had a telephone conference with Mr. Ward; and 
that she had a telephone conference with another person; and then 
that she prepared the option agreement. 

Ms. Black. Yes. 

Mr. Giuffra. That all occurred on the same date that the option 
is dated, which is May 1, 1986? 

Ms. Black. That is correct. 

Mr. Giuffra. At the last point when we had to take the break, 
you were describing the significance of the option. If you could just 
go back into your discussion, as of May 1, 1986, where does Mr. 
Ward stand in terms of his indebtedness, the money he has. Where 
does the property stand? 

Ms. Black. As of that date, Mr. Ward has the $70,000 unsecured 
note which represents the remaining amount outstanding on the 
initial Castle Grande loan. Mr. Ward has $300,000 outstanding on 
his $400,000 personal recourse note on which the Holman Acres 
property is the security. 

Mr. Giuffra. He owes the bank the $300,000 on that particular 
part of it? 

Ms. Black. Correct. Madison Financial owes Ward $300,000. At 
that point, the testimony of Mr. Ward and Mr. Latham diverges. 
Mr. Ward says that he doesn’t know why the option of May 1 was 
executed. That option gives Madison Financial the right to pur- 
chase the 22-acre property for $400,000. 

Mr. Latham says that the parties became concerned that they 
still didn’t have their transaction down right, the two $300,000 
notes could cancel each other out, Ward would still in effect not 
have his commission and he would end up with the land. What 
they intended was for Ward to have his commission and for Madi- 
son Financial to get the land. They executed an option agreement 
which was to have taken the place of the prior transactions. 

According to Mr. Latham, Madison Financial was not able to ex- 
ercise that option. Once again, this was during the time when the 
regulators were in the institution. They were in financial straights 
and they could not exercise the option so they could not consum- 
mate the transaction. 
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Shortly after that, Mr. Ward became — again, according to Mr. 
Latham — concerned that events were not progressing, that he was 
still personally liable on this $300,000 note, that Madison hadn't 
been able to exercise the option. He came to Latham and said: this 
has to change, I don’t want to be liable on this note. It’s about to 
come due, and I am not going to pay you as long as you can’t pay 
me the $300,000 that you owe me. 

Latham agreed with him, and then on June 6, 1986 Ward was 
released from personal liability on all of his notes that were still 
outstanding. I guess there was a subsequent $70,000 note which 
had paid off the earlier one on which there was personal recourse. 
Then as Mr. Latham says, he made a mistake in not getting the 
$300,000 note back from Mr. Ward. 

Mr. Giuffra. On December 12, 1986 Mr. Ward quitclaims the 
Holman Acres property back to Madison? 

Ms. Black. That is correct. 

Mr. Giuffra. We will stop right here. Where does everything 
stand at this point? 

Ms. Black. On December 12, 1986 there is a quitclaim deed back 
to the institution, which in effect satisfies both the $400,000 note 
on which $300,000 remained outstanding and the $70,000 note. At 
that point, Madison took a loss of $470,000 minus whatever the 
value of that land was. In addition, there remained outstanding the 
$300,000 note 

Mr. Giuffra. That was owed to Ward? 

Ms. Black. That was owed to Ward, so Ward has $470,000 and 
a note showing that Madison Financial owes him $300,000, and he 
sued on that note. 

Mr. Giuffra. At that point, he’s got $470,000 in cash and then 
another $300,000 as a note? 

Ms. Black. Yes, sir. 

Mr. Giuffra. Thank you. 

The Chairman. That note was the subject of the suit? 

Ms. Black. That note was the subject of the suit, that note and 
various other offsetting claims. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Thank you, Mr. Chairman. 

Ms. Black, this chronology here, when was this prepared? 

Ms. Black. I did that Sunday. 

Senator Sarbanes. I see. You just did this chronology? 

Ms. Black. Yes, sir. 

Senator Sarbanes. For purposes of this hearing? 

Ms. Black. No, sir, I was having a hard time understanding this 
transaction and I wanted to be able to understand it myself. Obvi- 
ously I knew this hearing was going to come up; I had been notified 
that I was going to be called to testify and I needed to fully under- 
stand the transaction. I did this to help myself understand it. And 
keep track of the various dates. 

Senator Sarbanes. Did you do it just out of your memory? 

Ms. Black. No. I did it using the documents. I was in my office 
using documents. At one point when I was trying to understand the 
case, there was a more extensive version of all the dates on which 
loans were made in and out of Madison on a blackboard. I put 
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some of that into computer format, the dates that I considered 
most significant. 

Senator Sarbanes. On the blackboard in your office? 

Ms. Black. Yes. 

Senator SARBANES. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Ms. Black, I think you have before you a re- 
port of Pillsbury Madison & Sutro dated December 28, 1995. 

Ms. Black. The one entitled, “A Report on the Representation of 
Madison Guaranty?” 

Mr. Ben-Veniste. Yes. 

Ms. Black. Yes. 

Mr. Ben-Veniste. This was a report by Pillsbury Madison & 
Sutro, again made at the behest and paid for by the Resolution 
Trust Corporation? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. If you would turn to page 62 in the very last 
paragraph, Mr. Dover, who represented the seller of the IDC land 
and who has testified before this Committee in open session, stated 
that the principals as opposed to the lawyers put together the deal 
for the sale of the IDC property. Do you see that? 

Ms. Black. The paragraph starting “Despite the absence of 
records?” 

Mr. Ben-Veniste. Yes, in that paragraph. 

Ms. Black. Yes. 

Mr. Ben-Veniste. The last full sentence of that paragraph. 

Ms. Black. “Dover says that the principal as opposed to the law- 
yers put together the deal.” 

Mr. Ben-Veniste. Right. And he identified IDC’s principal as Mr. 
Brick Lyle. 

Ms. Black. Yes. 

Mr. Ben-Veniste. Do you have reason to challenge that conclu- 
sion on the basis of any of the information you’ve seen? 

Ms. Black. No. 

Mr. Ben-Veniste. Then that takes us — when I say that you have 
seen, I mean, as you sit here today. 

Ms. Black. Pardon? 

Mr. Ben-Veniste. I mean, as you sit here today. With respect to 
the matters that you relate regarding the trial in Arkansas of the 
dispute between Madison Guaranty and Mr. Ward, that matter 
was discussed at some length in the same report that you have be- 
fore you, and I refer you to page 76. Are you with me? 

Ms. Black. Yes. 

Mr. Ben-Veniste. You see that the general subject of Ward v. 
Madison is discussed there. I want to draw your attention to the 
last paragraph, where it says that: “In other respects, McDougal 
and Ward seem to have resorted to self-help rather than advice of 
counsel. Are you with me? The last paragraph on page 76. 

Ms. Black. Yes. 

Mr. Ben-Veniste. In that regard, they identify certain of the 
transactions about which you’ve just referenced in your testimony. 

Ms. Black. Yes. 

Mr. Ben-Veniste. For example, the $400,000 from Madison 
Guaranty to Ward, the $300,000 from Ward to Madison Financial 
and the $70,000 running in both directions. 
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Ms. Black. Yes. 

Mr. Ben-Veniste. In taking that into consideration, that the 
principals resorted to self-help in terms of drafting up and making 
these agreements among themselves, do you have any evidence to 
provide to this Committee to suggest that any lawyer at the Rose 
Law Firm was aware of those transactions? 

Ms. Black. I do not know whether they were aware or not. I 
have no evidence. 

Mr. Ben-Veniste. At the trial of the case, is it fair to say that 
the jury concluded that the version it would believe was Mr. Ward's 
version of events as compared with Mr. Latham's version of events? 

Ms. Black. Yes, it did. At the trial of that case, however, the 
Government was certainly not a party. It was the institution which 
did not obviously come in and report the accurate state of affairs 
within that institution. For example, the unrebutted evidence pre- 
sented to the jury was that this transaction which resulted in the 
series of what the regulator referred to as land flips, resulted in 
something approaching a $3 million profit to the institution when 
in fact it would ultimately result in a $4 million loss. 

Mr. Ben-Veniste. What I want to focus on is the role, if any, 
that this option agreement played. 

Ms. Black. All right. 

Mr. Ben-Veniste. The land flips occurred later. 

Ms. Black. Well, they had occurred before the litigation. 

Mr. Ben-Veniste. Before the litigation? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. But subsequent, I think we have already es- 
tablished that the Rose Law Firm, by anyone’s analysis, had noth- 
ing to do with these papering or facilitating these land flips. 

Ms. Black. Sir, that last transaction, that $400,000 transaction 
involving Holman Acres, was described by the regulators as one of 
the land flips. 

Mr. Ben-Veniste. Well, was it a land flip? 

Ms. Black. It was identified in the interim report as one of those 
series of insider transactions, yes, sir. 

Mr. Ben-Veniste. Help us to describe how this was a land flip. 

Ms. Black. In the May 8th report, the examiner noted that 

Mr. Ben-Veniste. I’m sorry, the May 8th report of? 

Ms. Black. I am sorry, of Mr. James Clark, the examiner, that: 

Ward still owns a small parcel which secures another Madison Guaranty loan 
which will be purchased by Madison Financial. 

That's the last in a series of Ward transactions that he's talking 
about, and that is this parcel. 

Mr. Ben-Veniste. But he still owned that parcel? 

Ms. Black. Yes. Then he said, goes on to say: 

Ward apparently warehoused this land to reduce Madison Financial^ investment 
and the attendant borrowing from Madison Guaranty. 

The Chairman. Mrs. Black, take your time, please. You're under 
no obligation to either side to race through, so just take your time. 

Ms. Black. Reading: 

In this way, limitation on Madison Guaranty’s investment and its service corpora- 
tion are avoided. 

He then goes on to say: 
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In fact, $100,000 of Ward’s remaining loan on the Castle Grande land appears to 
have been diverted to Madison Financial through a third party. By using a circui- 
tous route, additional Madison Guaranty investment in Madison Financial was dis- 
guised as a loan to Ward. 

According to the parties, this last transaction was, taking the 
May 1st option aside, but the loan which was secured by the prop- 
erty and the notes back and forth, was a method for Mr. Ward to 
take his commissions out of the institution. It involved highly in- 
flating the value of that land, and it involved a lack of appraisal 
which was typical in all of these. 

Mr. Ben-Veniste. The theory of this conclusion was that this 
was a means of Mr. Ward taking his commissions? 

Ms. BLACK. That this was a means of Mr. Ward taking his com- 
missions as a part of, if you will, the final land transaction with 
the final remaining $22,000 and transferring that over to Madison 
Financial. 

Mr. Ben-Veniste. The Final 

Ms. Black. I’m sorry, 22 acres, sorry. 

Mr. Ben-Veniste. But you will grant me that in their analysis 
of the trial and all of the evidence before it, Pillsbury concluded on 
page 76 — and I would like to get your comment on that — in the 
third paragraph: 

If this view is accepted, then the option might be deemed a rather opaque and 
perhaps misleading means of documenting Ward’s entitlement to commissions. 

Are you with me? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. Quoting: 

But as noted, this is a theory the jury in Ward v. Madison rejected and it suffers 
from a number of problems, starting with its inconsistency with the September 24, 
1985 letter and going on to its dependence on Latham and Young, witnesses whom 
it would be easy to impeach. 

Ms. Black. Yes. 

Mr. Ben-Veniste. Do you take issue with that conclusion? 

Ms. Black. I think the witnesses at that trial, certainly on both 
sides, suffer from credibility problems, having made inconsistent 
statements at various times. It is impossible to go back and 
relitigate a case. It is clear from reading the transcript in that case, 
as I presume you have done, that the jury did not get an accurate 
description of what was going on inside that institution. RTC want- 
ed to go back and relitigate that. They were not successful in doing 
so, but they attempted to do so for the next 4 years. 

My point in looking at this, if we can step back again and re- 
member that we’re doing a conflicts report 

Mr. Ben-Veniste. Right. I’ll get to that in a second. 

Ms. Black. My point in looking at this is that once again, Rose’s 
involvement in that, knowing or otherwise — and I do not know, I 
have no evidence one way or another on their knowledge of the se- 
ries of events, but even if it was a completely unknowing involve- 
ment — the fact is that they were potential fact witnesses in this 
Ward v. Madison litigation that RTC was attempting to prosecute. 

RTC had expressly told the Rose Law Firm that it was concerned 
about that litigation. It did not know that the Rose Law Firm had 
a connection with the underlying transactions. It only knew that 
there was a familial connection between Mr. Ward and Mr. Hub- 
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bell. That was enough to raise concerns and that was enough for 
RTC to get assurances from Rose that Mr. Hubbell had no connec- 
tion with the underlying transaction. But Rose itself did. 

Mr. Ben-Veniste. In connection with the 2 hours in conference 
and preparation of this option agreement and the regulatory mat- 
ters that you’ve discussed; correct? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. In this 2 hours, I have looked at the option 
agreement and I’m sure you have 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. With a view toward thinking, is this some- 
thing that I could prepare in 2 hours. I’m sure you’ve come to the 
same conclusion, that this would be a difficult document, even if 
the whole 2 hours were spent and you had all the underlying mate- 
rials, to prepare in 2 hours. Do you agree with that assessment? 

Ms. Black. It is a four-page document. About one of those pages 
is made up of a description of the land. I believe what Mrs. Clinton 
said is that it would have been very difficult for her to have drafted 
that from scratch in a 2-hour period. Obviously, there are forms 
that are available, as we all know, for various legal transactions. 

I have no idea what was used. I think it is reasonable to say it 
would be difficult to draft that from scratch in 2 hours, yes, sir. 

Mr. Ben-Veniste. The implication being that it was presented in 
some other draft form for review? 

Ms. Black. I don’t know. 

Mr. Ben-Veniste. One possibility? 

Ms. Black. That is one possibility. Another possibility is that a 
form was used, a previous agreement where you change the names 
and plug in the description. I don’t know. 

Mr. Ben-Veniste. Now to come back, if I may, for the final ques- 
tion that you alluded to, you did all of this in the context of review- 
ing the matter for potential conflicts violation, and that would be 
presented to some finder of fact. Who would that finder of fact be 
and what are the potential results of that? 

Ms. Black. We are not finished, so we don’t have — and we 
wouldn’t reach the conclusion, anyway. It would be presented to 
the FDIC legal division, who would presumably share it with their 
outside counsel. 

Mr. Ben-Veniste. The possible ramifications? 

Ms. Black. I don’t know. They would look at it from a conflicts 
perspective themselves. The last time that we did a report, we sug- 
gested that they send it to their outside counsel to see if the facts 
that we found during the course of our conflicts investigation might 
also impact upon their review concerning legal liability, which we 
knew to be ongoing at that time. We might well do something like 
that again. 

Mr. Ben-Veniste. I’ll come back to that. My time has expired. 

The Chairman. Mr. Chertoff*. 

Mr. Chertoff. Thank you, Mr. Chairman. 

In connection with Mr. Ben-Veniste’s question to you about a 
draft having been presented perhaps to Mrs. Clinton from which 
she then prepared the final option document, do you know whether 
the description in the option document is the same description that 
was in the backdated letter of September 24th? 
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Ms. Black. Yes, it is. 

Mr. Chertoff. It is? 

Ms. Black. Yes, it is, but there were two versions of that option 
agreement as well, and in one of those versions, that was not the 
description. Instead, the description was of a 6.6-acre parcel of land 
known as the Levi Strauss Building. One of the parties, I think it 
was Ward, in a deposition of which we've seen a summary, indi- 
cated that he discovered that the 6.6-acre description was wrong, 
which it clearly was. Ward did not own that property. The first 2 
pages of that option agreement were retyped. Mrs. Clinton's initials 
on the word processing code, the “g” initial was contained on the 
6.6 description. It was not contained on the 22V2-acre description. 

Mr. Chertoff. A portion of the description may have been 
retyped after the initial draft prepared by Mrs. Clinton? 

Ms. Black. That is what Mr. Ward said and that appears to be 
the case from the document itself. 

Mr. Chertoff. Then it was combined in the same document? 

Ms. Black. Yes, sir. 

Mr. Chertoff. It was signed May 1? 

Ms. Black. Yes, sir. 

Mr. Chertoff. May 1 is the date on which we have the 2 hours 
of work by Mrs. Clinton, which included the conference with Seth 
Ward, a telephone conference with Seth Ward regarding the option, 
a telephone conference with Mike Schauffler and a preparation of 
the option? 

Ms. Black. Yes, sir. 

Mr. Chertoff. I want to go back to the trial because the issue 
was raised about the jury verdict in that case, and I believe you 
quite succinctly made the point that if you review the trial record, 
the jury didn't have all the facts before it. Do you know what posi- 
tion Mr. Ward took in the case, in his sworn testimony about how 
the option was prepared? 

Ms. Black. How the option was prepared? 

Mr. Chertoff. Yes. Who prepared it? 

Ms. Black. The option or the September 24 letter? 

Mr. Chertoff. The option. I’ll refresh your memory. I can give 
you a copy of the transcript. We can bring it down to you. At page 
56, if you go to page 56, you'll see at line 13 it says: 

Question: The option that they originally took out was for 6.6 acres, was it not? 

Answer: I didn’t prepare the option. The option that they originally prepared car- 
ried the land description for a building that was a Levi Strauss Building, which 
Madison purchased from me and sold to Mr. Fitzhugh. 

Then he goes on down at line 23: 

Question: And you don’t recall why Madison Financial Corporation on May 1st 
took out this option to purchase tracks 27 and 28? 

Answer: I would imagine that they wanted that property whether they repaid 
them or not. I don’t know. 

Is it your understanding that there was no evidence at the trial 
that contrary to Mr. Ward’s suggestion that he didn't know how the 
option was prepared that, in fact, there had been discussion be- 
tween Mrs. Clinton and Mr. Ward regarding the option? 

Ms. Black. Are you saying was there any evidence to that effect 
presented at the trial? 

Mr. Chertoff. Right. 
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Ms. Black. I do not believe there was. 

Mr. Chertoff. Would you agree with me that the evidence that 
we have now before us based on the billing records discovered this 
January indicating that there was a telephone conference between 
Mr. Ward and Mrs. Clinton regarding the option is inconsistent 
with his sworn testimony that he didn’t have knowledge about how 
the option was prepared and that he didn’t prepare the option? 

Ms. Black. Well, he says he didn’t prepare the option. Then he 
says he doesn’t know why it was prepared. 

Mr. Chertoff. Yet we now have evidence that indicates that, in 
fact, he had discussion with the lawyer who prepared the option; 
isn’t that right? 

Ms. Black. Yes, he did. 

Mr. CHERTOFF. This new evidence, which is contained in the bill- 
ing records was unavailable so far as you know from reading the 
trial record to the jury at the trial? The jury at the trial didn’t hear 
about this? 

Ms. Black. So far as I know, that’s correct. 

Mr. Chertoff. As far as we know it wasn’t available to Pillsbury 
Madison & Sutro when they prepared their report? 

Ms. Black. They found out about the option at the last moment 
and therefore kept the report open to see what impact it might 
have on their analysis. 

Mr. Chertoff. When they closed their report on December 28 
under the gun, so to speak, they still didn’t have the billing record 
that indicated not only that Mrs. Clinton had had some undefined 
role in the option, but that she had had specific conversation with 
Mr. Ward about the option? 

Ms. Black. They did not have those records. They were not dis- 
covered until January. 

Mr. Chertoff. They ran out of time basically before those 
records were discovered? 

Ms. Black. Yes. 

Mr. Chertoff. I want to go back to those issues that Mr. Ben- 
Veniste raised with you in the report. Because I think once and for 
all, we ought to get — in fairness to the people at Pillsbury, frankly, 
a notion of some of the things they wrote and some of the things 
they knew and didn’t know. 

If we go back to page 62, which is one of the pages that you were 
asked about by Mr. Ben-Veniste, it indicates, for example, that Mr. 
Dover said — I’ll give you a chance to find that. 

Mr. Ben-Veniste. We’re into the Pillsbury report? 

The Chairman. Pillsbury. 

Mr. Chertoff. Pillsbury report, page 62 . It indicates there, for 
example, that Mr. Dover said that the principals as opposed to the 
lawyers put together the deal, and he identified IDC’s principal as 
Mr. R.A. Brick Lyle. 

Are you aware that among the recently discovered billing records 
is an entry for November 14, 1985 indicating that Mrs. Clinton had 
had a conversation with Mr. Ward regarding the purchase from 
Brick Lyle? 

Ms. Black. Yes, sir. That appears in a billing memorandum that 
identifies the billing category as general matter number 4. I believe 


1182 


the copy that I have has a circle around it with the handwritten 
notation “move to IDC matter number 5.” 

Mr. Chertoff. OK. That is, of course, information that the Pills- 
bury people didn’t have. Footnote 265 indicates that Mr. Ward told 
the Inspector General — I guess that would be you or people in your 
office — that he does not remember the Rose Law Firm doing any 
legal work for Madison Guaranty on the Castle Grande transaction 
or on anything else. You would agree with me in light of your re- 
view of the billing records discovered after the report was com- 
pleted that that statement by Mr. Ward is absolutely contradicted 
by these records? 

Ms. Black. Yes, sir. 

Mr. Chertoff. Mr. Ward’s statement, upon which the Pillsbury 
report 

Ms. Black. If I may, it shows his recollection is not consistent 
with these records. 

Mr. Chertoff. Without examining why he said what he did, 
whether it was merely a failure of memory or if it was a deliberate 
effort to mislead, his statements which were used and relied upon 
by the Pillsbury report, the statement that he does not remember 
the Rose Firm doing any legal work for Madison on Castle Grande 
or anything else, that statement is inaccurate based on what we 
now know from these newly discovered billing records? 

Ms. BLACK. The records show that Rose did bill for that work, 
some work. 

Mr. Chertoff. You would also agree with me that with respect 
to the conclusion on which Mr. Ben-Veniste is putting a consider- 
able amount of weight — and this is now on page 76 of the report, 
it’s the last paragraph where it says: 

Beyond this, the theory that Ward or McDougal wanted to have the Rose Law 
Firm document the terms that [arguably] make Ward a straw man is hard to rec- 
oncile with the fact that in other respects McDougal and Ward seem to have re- 
sorted to self-help rather than advice of counsel. 

Would you agree with me that one might reevaluate that conclu- 
sion if you became aware after the report was published that, in 
fact, Mr. Ward had obtained or had discussions with counsel, spe- 
cifically Mrs. Clinton, on approximately 14 or 15 occasions during 
the time that these transactions were going on? 

Ms. Black. We would report those contacts to Pillsbury or to the 
legal division and from there to Pillsbury. What effect that would 
have, sir, I don’t know. 

Mr. Chertoff. You would certainly agree with me that contrary 
to the conclusion written by the Pillsbury people — and I say this 
without criticism because they’re not soothsayers. They were in the 
same boat we all were on December 28 looking for records. I mean, 
we didn’t know where they were either, so we were in no better po- 
sition than they were. Would you agree we have evidence in the 
billing records that are newly discovered that indicate on 14 or 15 
or 16 occasions Mr. Ward did, in fact, get some advice of counsel 
or had a discussion with counsel, namely Mrs. Clinton? 

Ms. Black. He was talking on 15 or 16 occasions to Mrs. Clinton. 

Mr. Chertoff. That, again, is something that the Pillsbury peo- 
ple couldn’t put in their report because it was withheld from them. 
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The Chairman. Ms. Black, because I think Mr. Giuffra went over 
it, and I found it interesting that on three different occasions in 
which transactions that you noted took place according to your lit- 
tle synopsis that you made to help you keep a flow of what took 
place; right, it was kind of an aid for yourself; right? 

Ms. Black. Yes, sir. That’s all it was. 

The Chairman. On those three that you noted where there were 
transactions that took place in terms of properties being conveyed 
to Seth Ward and options, on February 28, 1986, indeed there was 
a billing from Mrs. Clinton as it related to IDC and Seth Ward, 
and that’s a date that’s one of them for eight-tenths of an hour? 

Ms. Black. Yes, sir. 

The Chairman. On April 4, 1986, there was a 12-minute conver- 
sation and that’s a day of another transaction that took place on 
the same day? 

Ms. Black. Yes, sir. 

The Chairman. Then on May 1st there was a 2-hour billing time 
for the option and again, that was another day in which things 
took place as well as a conference? 

Ms. Black. Yes, sir. 

The Chairman. If an attorney in compiling and making this re- 
port indicated to the Pillsbury people that they didn’t see any legal 
representation, obviously not having this, if they had this informa- 
tion, do you think they could have come to that conclusion? 

Ms. Black. Again, we would report the facts and let them con- 
clude, sir. The billing was to Madison, not to Mr. Ward. 

The Chairman. But we have also the conversation with Seth 
Ward, the billings indicate that he was part and parcel and the 
other records indicate these were transactions that took place on 
these particular days? 

Ms. Black. Yes, sir. 

Mr. CHERTOFF. I guess it’s fair to say, Ms. Black, that during this 
period between February 28 when they close the deal, they finally 
get into the last stages of flipping out the land from Ward to other 
people. From that point on, at the three of the four critical trans- 
action dates, Mrs. Clinton is having a conversation. On the date 
that they close the loan with Ward, she talks to Ward. On the date 
that Madison Financial executes a note to Ward, she talks to the 
loan officer, Denton, and on the day that the option is signed, she 
not only works in preparing the option, but she has a conversation 
with Ward about the option. These particular entries, you will 
agree with me, whatever the conclusion is, are relevant evidence 
concerning the activities of a Rose Firm lawyer at critical stages of 
a land flip? 

Ms. Black. Those are all conversations which we would report. 

Mr. CHERTOFF. You said in response to Mr. Ben-Veniste’s ques- 
tion that when the RTC engaged the Rose Law Firm — I think you 
said this — they were very concerned, among other things, with 
these particular set of transactions? 

Ms. Black. They were either at the time of engagement or short- 
ly afterwards. The RTC — various people within RTC and within the 
entity that succeeded Madison raised concerns about Mr. Hubbell’s 
connection with Mr. Ward. One of the people in the institution ex- 
pressed objections to the release of the Borod & Huggins report to 
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Mr. Hubbell because it was involved in the litigation where Madi- 
son and Ward — because that litigation was going on and because 
of the things that were contained in that report, they did not want 
that to go to RTC. Various people within — Fm sorry, to Rose Law 
Firm. There were four or five people within RTC that expressed 
strenuous objections concerning that, and the RTC attorney — actu- 
ally, then FDIC 

Mr. Chertoff. Ms. Breslaw. 

Ms. Black. Ms. Breslaw, in fact, contacted Mr. Hubbell and ex- 
pressed those concerns, relayed those concerns and that resulted in 
a letter from Mr. Hubbell indicating that he did not represent Mr. 
Ward in connection with his transactions with Madison or his liti- 
gation with Madison. 

Mr. Chertoff. But that was misleading because the firm had, 
in fact, represented or had been directly involved in these trans- 
actions as we now know. 

Ms. Black. Again, from a conflicts perspective, we think that 
should have been disclosed. 

Mr. Chertoff. Would you agree with me that this set of rela- 
tionships, which involves direct involvement in the questioned 
transactions is even a much more powerful issue from a conflicts 
standpoint than a family relationship? 

Ms. Black. I am sure that would certainly have been something 
that RTC would have wanted to know about. 

Mr. Chertoff. Because that involves the firm’s conduct. 

Thank you. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Was the sanction on the conflicts inquiry that 
the firm shouldn’t do the business? Is that the essential sanction? 

Ms. Black. I don’t know what type of sanction might flow out 
of that. The matter has been referred further. But again, our re- 
view was to — if you will, a compliance investigation to determine 
whether the Rose Law Firm had complied with the RTC require- 
ments. That’s what we were looking at. 

Senator Sarbanes. If someone doesn’t do that, then they don’t 
get the business; is that correct? 

Ms. Black. One would expect so. 

Senator Sarbanes. OK. Mr. Ben-Veniste. 

Mr. Ben-Veniste. On that point, the fact is — I suppose you know 
this — that a memorandum circulated back at the time that the 
Rose Law Firm wished to get RTC business to advise the lawyers 
in the Rose Law Firm of the position of the RTC that they would 
not hire firms or attorneys who are on both sides of these disputes. 
Were you aware of the fact that a canvass was made at the time? 

Ms. Black. I believe I have seen that. 

Mr. Ben-Veniste. Indeed, you were aware that the Rose Law 
Firm returned a portion of its retainer from Madison Guaranty at 
or about that time? 

Ms. Black. I would have to look at the dates. I think you are 
right. I can’t remember the precise dates. 

Mr. Ben-Veniste. I think perhaps you were quick to agree with 
the suggestion incorporated in the question posed by Mr. Chertoff 
that the option agreement was signed on May 1st. Would you take 
a look at it, please? 
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Ms. Black. I don't have it in front of me, sir. 

Mr. Ben-Veniste. Can we get a copy down there? Do you have 
both versions there? 

Ms. Black. I have at least one version. One moment, please. 

Mr. Ben-Veniste. One version is notarized and the other is not. 

Are you with me, Ms. Black? 

Ms. Black. Yes, I do have both versions here. The first version 
that describes the 6.6-acre property is dated May 1st and as far as 
I can tell from the document, was signed that day. The second one 
has a different description. It is the Holman Acres property de- 
scription. It is also dated May 1st. There is an acknowledg- 
ment — 

Mr. Ben-Veniste. An editorial signature? 

Ms. Black. That acknowledgment is dated May 5th. 

Mr. Ben-Veniste. The acknowledgment is that the parties came 
before the notary and signed the document on that day? 

Ms. Black. That is correct. 

Mr. Ben-Veniste. That would lead you to conclude that while 
some version of this may have been prepared on May 1, which is 
consistent with Mrs. Clinton's time sheets, the actual and corrected 
version was signed on May 5th? 

Ms. Black. That would appear to be true. 

Mr. Ben-Veniste. Second, I think Mr. Chertoff asked you at 
page 56 of the transcript of the Ward v. Madison trial without 
reading you the question whether he knew why the option agree- 
ment was entered into and that he could not tell. I would like you 
to look at the actual question, which is: 

Question: And you don’t recall why Madison Financial Corporation on May 1st 
took out this option to purchase tracks 27 and 28? 

Answer: I would imagine that they wanted that property whether they repaid 
them or not. I don’t know. 

The question put to Mr. Ward was what was in Madison Finan- 
cial's mind, not what was in his mind; isn’t that so? 

Ms. Black. Yes. 

Mr. Ben-Veniste. The question was not put to him as to what 
was in his mind? 

Ms. Black. No. At that time he was an employee of Madison Fi- 
nancial. 

Mr. Ben-Veniste. I understand that, but the contract is between 
the two parties, the employee and the entity itself? 

Ms. Black. Yes. 

Mr. Ben-Veniste. With respect to the question that was posed 
to you, you have now received information reflecting that Mrs. 
Clinton was apprised or had a conversation with Mr. Ward regard- 
ing a purchase from Brick Lyle. I would like to call your attention 
to that entry so it’s clear on this record what that actually amount- 
ed to, and according to document DKSN 029008, which is dated 
November 14, 1985 — are you with me? 

Ms. Black. No, I'm sorry, I’m not. 

Yes, sir, I'm with you now. 

Mr. Ben-Veniste. That was for a grand total of half an hour? 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. There is no indication, is there, in any of the 
records that you have reviewed that Mrs. Clinton was in any way 
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involved in the structuring of that transaction which had closed 
some weeks before? 

Ms. Black. We do not have the billing memoranda from that 
time, no, sir, we don’t. 

Mr. Ben-Veniste. With respect to the 14 or 15 conversations 
with Mr. Ward that you were questioned about, I take it you did 
monitor the testimony in open session before this Committee last 
week where Mr. Donovan testified? 

Ms. Black. No, sir, I was trying to prepare for my own. 

Mr. Ben-Veniste. I see. Well, let me summarize, and if I do so 
erroneously, I’m sure my friend, Mr. Chertoff will help me out. 

Mr. Donovan testified that with respect to the vast majority of 
those contacts, they occurred at a time when Mr. Donovan was 
handling these two regulatory matters, the wet/dry matter and the 
sewer matter, which Ms. Clinton was supervising him and was the 
billing partner on. Is that consistent with your own review of Mr. 
Donovan’s time? 

Ms. Black. I have not broken it down that way, sir. It may well 
be. It would be fairly easy to figure out. 

Mr. Ben-Veniste. Second, Mr. Donovan testified that Mr. Ward, 
an older man with a somewhat prickly personality who wanted to 
speak to the partner in charge and that he was very happy with 
that arrangement, himself as a young associate at the time, and 
that Mr. Ward would call Ms. Clinton about matters that Mr. 
Donovan was working on. That’s the substance of that. Would you 
have any reason to disagree with that interpretation of these tele- 
phone contacts between Mr. Ward and Ms. Clinton? 

Ms. Black. I do not know why Mr. Ward called Mrs. Clinton or 
the other way around. 

Mr. Ben-Veniste. But you wouldn’t have any reason to disagree 
with Mr. Donovan’s sworn testimony? 

Ms. Black. No. 

Mr. Ben-Veniste. To go on with the reference that Mr. Chertoff 
made at page 76 to page 77, it is correct, is it not 

Ms. Black. We’re back on the Pillsbury report? 

Mr. Ben-Veniste. Yes, I’m sorry, Pillsbury report, page 77 that 
Pillsbury assumed for purposes of reaching its summary and con- 
clusion that Ms. Clinton did indeed have something to do with the 
drafting of the option which we have been talking about here this 
afternoon; correct? 

Ms. Black. That’s correct. 

Mr. Ben-Veniste. It was Pillsburys conclusion on the basis of 
the information presented to it that based on that information, in 
the absence of making the jump that somehow Ms. Clinton knew 
that there was something untoward in the initial arrangement be- 
tween Mr. Ward and Mr. McDougal to evade the 6 percent direct 
investment limitation that it could not conclude that Ms. Clinton 
in providing whatever assistance she provided to Mr. Ward on May 
1 did so with some bad motive, in derogation of some requirement 
or limitation? 

Ms. Black. I believe what Pillsbury says is that: “While Mrs. 
Clinton seems to have some role in drafting the May 1, 1986 op- 
tion, nothing proves that she did so knowing it to be wrong.” 


1187 


Mr. Ben-Veniste. And that: “The theories that tie this option to 
wrongdoing or to the straw man arrangements are strained at 
best.” That was the conclusion? 

Ms. BLACK. That is what they wrote, yes, sir. 

Senator Dodd. I was going to make that same point. 

Mr. Chairman, let me just say I appreciate our witnesses being 
here. These are professional people and you worked with the Gov- 
ernment for some time, and I have great admiration and respect 
for people who put in these long hours. You don’t anticipate spend- 
ing a day in front of a Congressional hearing like this and basically 
it’s to gather facts and information. The Pillsbury report obviously 
draws conclusions, and it’s not your job — correct me if I’m wrong — 
to draw conclusions, but to provide information and facts upon 
which conclusions may be drawn by others as they draft reports; 
is that basically right? 

Ms. Black. Absolutely. 

Mr. Switzer. Yes, sir. 

Senator Dodd. I appreciate the efforts on the part of some to 
draw you in to conclusions and I’ve watched you painfully try and 
avoid that and I respect that. I gather we’re going to have a review 
since the tolling expires around the end of February. Is that right, 
March 1st? In light of where we spent most of the day today, it 
seems to me, with our two witnesses here in going back over to the 
extent that the billing records in some way would change some of 
the conclusions, we’ll get an answer to that in a matter of days 
here now. 

At least some of us here believe that in light of the fact that 
there was an awareness in mid-December about the fact that the 
Rose Law Firm and specifically Mrs. Clinton with the acknowledg- 
ment or recognition of this letter “g” on the document, and I heard 
Ms. Black say, at least as far as one of those conclusions, it’s the 
second report and I think we’re probably losing an audience here 
on this, but at least as far as one of those conclusions go, the Pills- 
bury report could base its conclusions with the awareness and 
knowledge of the fact the Rose Law Firm was involved and Mrs. 
Clinton specifically was involved. 

I think a couple of points may be worth reiterating, Mr. Chair- 
man, and one is that the report made extensive reference to the 
RTC IG’s report. I guess it was 14 bound volumes of information 
that they had in which they drew their conclusions. I admire im- 
mensely the people who compiled all of that. Obviously, a signifi- 
cant amount of work went into that 

Ms. Black. Forty actually. 

Senator Dodd. How many? 

Ms. Black. Forty volumes. 

Senator Dodd. Forty volumes as opposed to 14. Jay Stephens, 
the Republican appointee who was U.S. Attorney, is the one who 
put all this together, spent 2 years and a lot of people involved, I 
guess, $4 million, 40 volumes of information and again, aware in 
mid-December prior to the issuance of the report and their conclu- 
sions here, and I’m quoting: ‘The record does not establish that the 
Rose Law Firm’s work for Madison Guaranty involved misconduct 
warranting the institution of legal proceedings against it by the 
RTC.” And they concluded that: “No action should be taken against 
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the Rose Law Firm and no further resources should be expended 
in investigating the Rose Law Firm.” 

I appreciate there is some additional questions here with regard 
to a second part of this report, and we will get an answer to that 
in a few days. I don’t know the answer to it. It seems to me that 
there’s been an effort here to try and somehow discredit the Pills- 
bury report. 

Some people didn’t like the conclusions. They would have loved 
it had there been some huge indictment included in it. There 
wasn’t. I think it’s important that those who are witnessing this 
hearing understand that a lot of people did a lot of work that con- 
tributed to these conclusions. They weren’t reached lightly. 

The Pillsbury study was not a partisan study. There were days 
and months spent on this. They had a lot of information to draw 
conclusions. Some people don’t like those conclusions, and we 
maybe get some additions and nuances in light of some additional 
information. But frankly, I suspect that had there been a different 
conclusion, others would be trying to Figure out some way they’d 
like to put some twist on it. But the fact of the matter is this is 
what they concluded. 

I appreciate immensely your spending the time preparing for 
these hearings today and trying to shed some light on how you 
gather facts and what sort of information you have to look at, and 
I appreciate your position. Those of us on this side of the table, I 
guess, place more emphasis on the effects of certain actions, where 
you have to look at the actions themselves. 

We look at that Frost case and see a good result. In fact, from 
the taxpayers’ standpoint a good, strong result. I gather others 
have reached the same conclusion. We run the film backward and 
say well, you get a great result in that case, the only case which 
they’re involved, so the potential conflict didn’t affect the outcome. 

That is not your job. You have to look at other questions here, 
but from our standpoint and a taxpayer’s standpoint, the question 
comes were we disadvantaged somehow financially as a result of 
that potential conflict. And maybe you’ll reach different conclu- 
sions, but based on what I’ve seen and what others have said, the 
amount that was secured as a result of that settlement was about 
as good as you might expect in that situation. 

Again, that doesn’t answer your job. Your question is to look at 
what was going on here and so forth and does that pass the ethics 
test that you have to apply. I’m sure you can also appreciate from 
our standpoint, we look and say, was there some great effect here 
on all of this, and at least I don’t see it based on the amount that 
was achieved or received in the settlement on the Frost case. 

With that, Mr. Chairman, I don’t have any additional questions. 
I’ll be glad to yield whatever time I have left. I see the red light 
is on. I apologize. 

The Chairman. Before I recognize Mr. Chertoff and put this on 
our time, let me make several observations. First of all, I want to 
commend both our witnesses. Theirs is not an easy job and it’s not 
easy to come here, and to resist the temptation that some of us 
would like you to make various conclusions. There’s no doubt about 
it, but I think you both have testified in a most forthright manner, 
very knowledgeable on this and it demonstrates that there are peo- 
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pie who are dedicated to the job, do an outstanding job, and I say 
that you represent and epitomize that, and this is not easy and I 
understand that. 

Second, as it relates to this Madison Pillsbury report, I think it’s 
fair because I understand, and I remember when Mr. Stephens’s 
firm was appointed and that was a hue and cry as it related — and 
indeed, there’s testimony and some of it was very candid and 
straight forth from some of the witnesses at the White House that 
they were concerned about his partiality or impartiality, whichever 
way you want to view that and that was a very real concern. 

The fact of the matter is that Mr. Stephens worked — and this 
comes from the firm’s billing records 10 hours on this report in 
which thousands of hours went in. With respect to the conclusions 
that were made, this was not a report that exonerated the Rose 
Law Firm. 

Indeed, page 8 it says the Rose Law Firm had a conflict under 
the Arkansas Model Rules of Professional Conduct in continuing 
with representation of RTC FDIC in the Frost case in light of the 
facts that A, Seth Ward was at the time a client of the Rose Law 
Firm. They didn’t even have the benefit of seeing to the extent and 
to the billing and the work that was done. B, the Rose Law Firm 
had represented Madison Guaranty and Ward in the acquisition of 
Castle Grande property from IDC in which questionable loans had 
been made to Ward. And C, the Rose Law Firm had in its employ 
an attorney, Patricia Heritage, a former employee of Madison 
Guaranty who while at work at Madison Guaranty may have ere- 
ated minutes of board meetings that never took place and was a 
potential witness in the Frost case. 

Indeed, when we review the Frost case, that much of the infor- 
mation that is now available never made it into the case for what- 
ever reason. It appears pretty obvious that there was a concerted 
effort to keep those facts which were ordinarily, if there had been 
a spirited defense of any case, would have made their way in. How 
did this option even get into there, a key part of the case? 

Mr. Chertoff has pointed out that there is no one making any as- 
sessment as it relates to the quality of the work of Pillsbury Madi- 
son & Sutro, but indeed these records were not available and these 
records, coupled with the other activities, shed quite a different 
light on it. 

Finally, what they said as it relates to cost-effectiveness in bring- 
ing a suit that would not be cost-effective. It looked at some of the 
people. It didn’t say that this is a clean bill of health, but there is 
a question about cost-effectiveness, and as it relates to the law 
firm, well, we’ll see because now, this sheds some real light with 
respect to whether or not the Rose Law Firm in its handling, in 
its conduct of business should have been aware of what was taldng 
place and what responsibility flows as it relates to partners who 
may or may not be undertaking activities that were inappropriate. 

Clearly — and my colleague did indicate and that’s the case, they 
will be making a recommendation with respect to this after they 
get an opportunity and after the RTC investigators have an oppor- 
tunity to fully assimilate the new facts and new information and 
where it leads us. 
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In many cases, these facts lead us to other matters, which then 
continue to reveal facts so that we can get a picture. 

What we’re trying to do is get the picture, but certainly, this re- 
port can in no way be considered to be the clear all, the report that 
says there are things that were conducted that were done properly. 
It indicates that there were absolute breaches under the Arkansas 
Rules of Professional Conduct that the firm is not held to be blame- 
less, and it is a question about cost-effectiveness. 

And again, not to draw this out any longer, these records that 
were just recently revealed were not available, and they are part 
and parcel of the total fact picture that you need if you’re going to 
make a complete conclusion based upon facts. 

Mr. Chertoff. 

Mr. Chertoff. Ms. Black, in fact, I think you had observed in 
an answer a short while ago that there are still some detailed bill- 
ing records that are not available. In fact if we try to reconstruct 
and I know we have about 14 hours of time Mrs. Clinton billed, 
that is we don’t have backup for, so 14 hours relating to IDC. We 
don’t have detailed billing records for the work on that transaction 
in September, October, and November 1985 even as we sit here 
today; is that correct? 

Ms. Black. We do not have the billing memoranda for Septem- 
ber, October or November on matter number 5 IDC. There was a 
handwritten change to the January bill on Madison number 5 IDC 
which increased the billable amount attributed to Mrs. Clinton, 
and I believe if one divides her normal billing rate into that excess 
amount, it does roughly come to 14 hours. 

Mr. Chertoff. Assuming, as anyone would like to, that these 
are — there wasn’t any deliberate misbilling, there are clearly 14 
hours of work for this transaction relating to this transaction that 
are undetailed, unaccounted for and as to which we still don’t have 
records. We are still not in a position to make a final assessment 
because we don’t have all the records. 

But let me ask you this. You were asked earlier about what the 
result would be of learning about this conflict of interest, and I 
take it that if they had disclosed this conflict of interest up front, 
so to speak, they probably would not have been engaged to do the 
work for the RTC; right? 

Ms. Black. I believe that April Breslaw indicated that as to 
some of the material that we had disclosed to her, that might have 
been the result. 

Mr. Chertoff. That was, of course, less than we now have, 
which would be much more significant? 

Ms. Black. Yes, sir. 

Mr. Chertoff. Of course, it often happens that one discovers 
only after the fact that someone has concealed a conflict of interest, 
and at that point, you can no longer simply take the work away 
from them. They’ve done the work, but I take it then what happens 
is that the RTC considers, for example, whether to sue or recover 
the fees. Is that one option? 

Ms. Black. I suppose they could do that. 

Mr. Chertoff. If, for example, a firm misled the RTC, if there 
were misleading statements or false statements, that could be the 
basis for even some kind of criminal investigation, I take it? 
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Ms. Black. Could you repeat that, please. 

Mr. Chertoff. If there were, for example, false statements made 
in connection with obtaining the work or misleading statements, 
there could be a criminal investigation relating to that? 

Ms. Black. If there was a certification made to an agency and 
that certification was made knowing that it was false, yes, that 
could be a violation. 

Mr. Chertoff. The point is that although it's true that before 
the fact when a conflict is revealed, the only result is to take the 
work away. After the fact, when the work has been done and a con- 
flict is revealed, then there are other kinds of steps that can be 
taken. I take it back in 1993, for example, 3 years ago, if all this 
information had been available, whether, for example, to sue the 
Rose Law Firm or to try to recover fees or take some other kind 
of action, that decision would have been presented 3 years earlier 
than it is today, if they had all the facts back in 1993? 

Ms. Black. I suppose so. 

Mr. Chertoff. By the way, you have in your package a memo- 
randum from our 1994 hearings to the First Lady from Harold 
Ickes dated 1 March 1994 re: Resolution Trust Corporation. I think 
it's in your package of materials. 

Ms. Black. I think Fve seen it. 

Mr. Chertoff. It’s got a 1720 at the top. 

Ms. Black. Yes. 

Mr. CHERTOFF. This was a memorandum which a couple of years 
ago, the Committee obtained when the Committee was examining 
the issue of contacts between Mr. Altman, who was then the acting 
head of the RTC and Deputy Treasury Secretary and the White 
House and in particular, the Committee was examining an event 
in early February 1994 when Mr. Altman was considering whether 
he ought to recuse himself from matters relating to Madison and 
was urged by Mr. Nussbaum to continue in place because, among 
other reasons, Mr. Nussbaum didn’t like or was concerned about 
Ms. Kulka, who would have been the next in line. 

I think his concern was that she had been very aggressive in the 
Keating case pursuing lawyers. And of course, this memo specifi- 
cally relates to the issue of — evidently it’s to the First Lady from 
Mr. Eggleston through Mr. Ickes relating to this very issue of con- 
flicts of interest and how the RTC might deal with that. Do you re- 
member the Keating case? What was it that Ms. Kulka had done 
with respect to lawyers in the Keating case that was the subject 
of Mr. Nussbaum’s concern? 

Ms. Black. I remember seeing Mr. Nussbaum’s concern. I think 
he opposed her in some litigation, but I do not know exactly what 
that was about. 

Mr. Chertoff. Do you remember if the case had to do with suing 
lawyers for their role in savings and loan — the failure of a savings 
and loan? 

Ms. Black. I’m sorry, sir, I don’t. 

Mr. Chertoff. Finally, I would like to turn to one other thing. 
Mr. Ben-Veniste had raised the issue of people at the law firm hav- 
ing done work claiming that they didn’t have any work or weren’t 
associated with any of these transactions, and one of the trans- 
actions we’ve heard a lot about is that portion of IDC which has 
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to do with the mobile home development, Castle Grande Estates. 
I believe we may even have had some testimony from Mr. Thrash 
at page 279 of his hearing testimony that he had no involvement 
in any of these transactions like Castle Grande Estates. 

I would like to put up for you, so you can maybe help us a little 
bit, two documents. First of all, there’s a Plaintiffs Exhibit 9, also 
marked as SW 1-028, which is a memo from Jim McDougal to Seth 
Ward dated October 7, 1985, which is at the early part of this ini- 
tial IDC transaction. It says in the second 

The Chairman. Can we wait? 

Ms. Black. It isn’t up yet. 

The Chairman. Let’s get the witness a copy. Can we get it up 
on the Elmo, if you have it, please. 

Mr. Chertoff. I’ll read it: “Apparently there is some opposition 
from existing land owners at 145th Street to the placement of mo- 
bile homes on our property.” And this relates, of course, to Castle 
Grande Estates, which is the mobile home development, which ev- 
erybody agrees was Castle Grande. “I think their opposition merely 
arises from ignorance as to the plans. However, we do need to 
check to see if there is an existing Bill of Assurance on the prop- 
erty which would prohibit our planned use.” 

I guess we conclude from this that a Bill of Assurance is some- 
thing that relates to the issue of whether you can use the property 
for this mobile home development. 

I would like to put up Mr. Thrash’s billing record and see if we 
can compare this with his statement that he had no involvement 
in the transaction such as the Castle Grande Estates. I think you 
have a copy of this bill. 

Ms. Black. Is that DKSN 28980? 

Mr. Chertoff. It is, yes. 

The Chairman. Mr. Chertoff, will you wait until they get a copy 
of it up there. 

Mr. Chertoff. If you go down to the last entry, it’s hard to read. 
I think it’s October 7, 1985, and it’s under T. Thrash. It says, 
“Meeting with Seth Ward. Review Bill of Assurances.” Would you 
agree with me that this appears to indicate that, in fact, directly 
following upon Mr. McDougal’s memo to Mr. Ward, that they had 
to take certain steps in terms of their ability to build on this mobile 
home development; that, in fact, Mr. Thrash met with Mr. Ward 
and reviewed the relevant documents. He seems to indicate that; 
right? 

Ms. Black. There is a billing for “Meeting with Seth Ward. Re- 
view Bill of Assurances.” 

Mr. Chertoff. It seems there was involvement in this very spe- 
cific transaction involving Castle Grande. 

The Chairman. I’m going to say this to you, we’re going to bring 
Mr. Thrash back in. He testified with some specificity in regard to 
his representation and then not representing them as it related to 
these matters, as well as when it came to the question of the clos- 
ing. I found his testimony quite unusual as it related to he didn’t 
know what took place. He would have you think that the title ex- 
aminer did all the legal work. 

One of the questions that I think Senator Faircloth raised, well, 
why were you there if you were there at this closing when this 


1193 


rather substantial transaction took place. I think that was the one 
that involved over $1 million when the initial IDC properties were 
transferred when Madison brought them so it just raises and I say 
this to you, it raises questions and I was not aware of this until 
you just put it up. 

Senator Sarbanes. 

Senator SARBANES. I was just curious, Ms. Black, how do you 
know in response to Mr. Chertoffs question that the meeting with 
Seth Ward, which is indicated on this billing sheet as October 7, 
took place as Mr. Chertoff put it, immediately after this memoran- 
dum from 

Ms. Black. That’s the date on the Rose Law Firm bill. 

Senator Sarbanes. Right. 

Ms. Black. On the invoice, sir. 

Senator Sarbanes. Yes. 

Ms. Black. On October 7, 1985, Mr. Thrash billed for “Meeting 
with Seth Ward. Review Bill of Assurances.” 

Senator Sarbanes. Right. 

Ms. BLACK. And my response 

Senator SARBANES. The question to you was immediately after 
the memo from Mr. McDougal to Mr. Ward, that Mr. Thrash had 
a meeting with Seth Ward. How do you know that? 

Ms. Black. I don’t, nor did I testify to that. 

Senator Sarbanes. I think you did and your answer to that ques- 
tion was 

Ms. BLACK. I believe I said in response on October 7, 1985, Mr. 
Thrash billed for — and then I read the bill. 

Senator Sarbanes. That’s not how the question was put to you. 
I mean, the meeting could have been before the memo, couldn’t it? 

Ms. Black. Yes, and I did not intend to testify as to when some- 
thing occurred. 

Senator SARBANES. You have to listen to these questions very 
carefully. 

Ms. Black. I did, and I answered it very carefully, and the an- 
swer was that on October 7 the billing was made. I did not agree 
with the question necessarily as posed. I simply read back a line 
on a bill. 

Senator Sarbanes. And did you say that your inquiry was 40 
volumes? 

Ms. Black. There were 40 bound volumes, books — we call them 
books, divided into four volumes. 

Senator Sarbanes. Pardon. 

Ms. Black. 40 of these. 

Senator Sarbanes. That was whose report? 

Ms. Black. The RTC Inspector General’s report. We looked not 
only just at Madison. We looked at all representation by the Rose 
Law Firm on behalf of the RTC, 21 or 22 institutions. 

Senator Sarbanes. And were those reports made available to 
Pillsbury? 

Ms. Black. Yes, sir. 

Senator Sarbanes. That was part of the work material they had 
in preparing their report; is that correct? 

Ms. Black. Yes, sir. 
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Senator Sarbanes. Did your report also have a lot of backup ma- 
terial to it? 

Ms. Black. Yes, sir. 

Senator Sarbanes. How voluminous was that? 

Ms. Black. Most of the 40 bound books were exhibits. All but 
four, so 36 of the 40 were a compilation of documentary evidence. 

Senator Sarbanes. How long did it take to prepare that report? 

Ms. Black. The investigation began in March 1994. The report 
was issued August 3, 1995. A substantial delay, about a 9-month 
delay occurred while we were litigating over the issue of access to 
a client list. 

Senator SARBANES. How many people worked on that? 

Ms. Black. I think about four investigators — roughly four to five 
at any one time were doing the basic investigatory work. 

Senator Sarbanes. Four or five investigators working full-time 
over an 18-month period? 

Ms. Black. I don’t believe they worked full-time on it, no, sir. 
They worked over a period of 18 months, but not full-time. 

Senator Sarbanes. Of course, Pillsbury Madison picked up from 
there. Their study, as I understand it, cost the RTC $3.8 million? 

Ms. Black. I have heard that figure. I don’t know. 

Senator Sarbanes. Senator Dodd. 

Senator Dodd. Just briefly, Mr. Sarbanes. I had raised the ques- 
tion earlier whether or not the settlement in the Frost case was a 
good settlement. I think both witnesses indicated they weren’t nec- 
essarily disagreeing with that, but you weren’t drawing a conclu- 
sion about it yourselves or you weren’t aware whether or not it was 
considered a good settlement or not. Is that fair, or is there any 
change in that? 

Ms. Black. We don’t reach conclusions. 

Senator Dodd. Let me, if I can, Mr. Chairman, because I would 
like to insert in the record the memo from April Breslaw, the sen- 
ior attorney to Mr. Jacobs and William Roelle, the Special Counsel 
to the RTC. They go in some length here, several pages analyzing 
the settlement and conclude — in fact, they recommend, the last line 
says: “I recommend that we settle this matter by accepting the car- 
rier’s $1,025,000 offer.” They go on at some length, Mr. Chairman. 
They think the present value of our settlement was $1,050,000 re- 
ceived in 6 months is $1,014,000, but the present value is 
$1,050,000. 

Then they say: “To date, we have incurred approximately 
$150,000 in legal fees, $40,000 in expert fees. Final preparation 
and trial of this matter is likely to add about $75,000 in legal fees 
and $10,000 expert fees to our cost. Accepting the carrier’s offer 
would therefore enable us to save about $85,000.” Therefore, they 
conclude that the settlement figure was a good figure. 

I raised the point earlier I think that’s a very important piece of 
information, and you may recall, Mr. Chairman, earlier that it was 
April Breslaw that testified that it was the RTC, not the Rose Law 
Firm, that made the decision to accept the settlement offer and this 
is the memo, in effect, which confirms that and lays out why it’s 
a good proposal. Again, I think this is the one case they had with 
the RTC. It goes to the heart of the question of whether or not the 
taxpayers got a good deal as a result of their efforts, and this 
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memo from the RTC certainly corroborates that conclusion. I think 
it’s important at this particular point to include that in the record, 
so I would like to do that with your permission, Mr. Chairman. 

The Chairman. Sure. We're taking everything in the record. 

Mr. Ben-Veniste. With respect to one matter so the record is 
very clear 

The Chairman. Can I inquire just for a moment, Mr. Ben- 
Veniste, and I'll add any time back in. After Mr. Ben-Veniste gets 
done with his questioning, do you think you need a 5-minute break, 
either of you? 

Ms. Black. How much longer are we going? 

The Chairman. I don't think we're going too much longer. You 
know, another half hour. OK? We’ll keep going. Go ahead, Mr. Ben- 
Veniste. 

Mr. Ben-Veniste. Thank you, Mr. Chairman. Two matters, and 
then I'll see whatever time, if any, remains back. 

With respect to the matter of whether the option agreement was 
considered in the Ward v. Madison trial, you were not suggesting, 
were you, that that option agreement was not an exhibit in the 
trial and discussed. We’ve already covered that. 

Ms. Black. I was not — I'm sorry? 

Mr. Ben-Veniste. You would not suggest that the option agree- 
ment was ignored in the Ward v. Madison trial? 

Ms. Black. No, it was at issue in the trial. 

Mr. Ben-Veniste. Also, out of fairness, you were asked about 
Ms. Breslaw, what she might have done if she had additional facts, 
and you referred to her testimony and the question about what she 
would have done would have been on the issue of whether there 
was a conflict of interest that would have precluded the Rose Law 
Firm from the representation of the RTC in the Frost litigation. 
That we are on the same page here, this is what we are discussing? 

Ms. Black. OK. 

Mr. Ben-Veniste. The question that was put to Ms. Breslaw on 
page 39 of her transcript by Mr. Chertoff, and I’ll read it: 

Now, the nature of this transaction as it was described in the Federal Home Loan 
Bank Board examination was that at the same time that the bank was purchasing 
part of the property, they were giving Ward the money to purchase the rest of the 
property and taking an option to get it back later. And all of that paperwork of that 
fictitious transaction which was described essentially as a fraud in the bank exam- 
ination report, all that paperwork regarding that transaction was handled by the 
Rose Law Firm. Would you agree with me that had that been brought to your atten- 
tion, it would have been absolutely ridiculous to hire the Rose Law Firm to rep- 
resent the RTC in a case involving the independent auditors? 

That was the question put to Ms. Breslaw. That question as- 
sumes some facts that you haven't seen; isn't that so? 

Ms. Black. It was a fairly long question. 

Mr. Ben-Veniste. In fact, no one has seen facts that would sup- 
port all of the paperwork of that fictitious transaction which was 
described as a fraud in the bank examination report, all of that pa- 
perwork regarding that transaction was handled by the Rose Law 
Firm. Well, that isn't the case, is it? 

Ms. Black. I do not believe that all the paperwork — if what 
you're asking me is, was all the paperwork from that closing and 
the subsequent flips that were criticized handled by the Rose Law 
Firm, I have seen no evidence to indicate that was the case. 
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Mr. Ben-Veniste. And nothing regarding the nonrecourse loan 
made to Mr. Ward was prepared or shown, much less shown to the 
Rose Law Firm according to the evidence that you have seen? 

Ms. Black. The funding of the loan postdated the closing itself. 
I do not know whether Rose saw it or not. 

Mr. Ben-Veniste. The question put to Ms. Breslaw contained a 
number of facts that are not supported by the evidence so far as 
you know it. 

Ms. Black. That is correct. 

Mr. Ben-Veniste. The question about whether or not to hire a 
firm back in the 1980’s given the needs that the RTC had to have 
quality representation in important matters was one which was 
dealt with on a case-by-case basis? 

Ms. Black. Yes. RTC — under FIRREA, RTC was supposed to go 
out and hire private contractors to do most of its work. That in- 
cludes litigating cases, handling assets, and it did so on a case-by- 
case basis. There would typically be an agreement entered into 
with a law firm, and then individual assignments would come 
under that agreement. 

Mr. Ben-Veniste. As Senator Dodd has pointed out, the proof of 
the pudding is really in the eating here in terms of whether the 
value received by the Government, the RTC, and the efforts made 
by these private law firms is demonstrated in the results that they 
got. And here, in addition to what Senator Dodd has alluded to by 
the RTC contemporaneously reviewing the proposed settlement 
agreement, we also have the benefit of the separate and independ- 
ent analysis that the Pillsbury firm made of the same issue. Have 
you seen their conclusion? 

Ms. Black. In the Frost report? 

Mr. Ben-Veniste. Yes. 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. There at page 14, Pillsbury’s report on Frost, 
Pillsbury concluded: 

It appears from the transcripts that counsel on all sides were competent and ade- 
quately aggressive in pursuing the interests of their respective clients. In particular, 
the Rose Law Firm did not appear to be less than aggressive, and it was reasonably 
effective in pursuing legal theories and asserting the interests of the RTC. 

Do you have any reason to contradict that assertion? 

Ms. Black. Sir, we have not done nor are we qualified to do a 
review of the PLS work. As Senator Dodd also commented, we have 
tried to avoid making conclusions all day long. 

Mr. Ben-Veniste. I’m not asking you to make a conclusion. I’m 
asking you whether you have any evidence that would refute that 
conclusion? 

Ms. Black. I have not attempted to gather any such evidence. 

Mr. Ben-Veniste. Nothing further. 

The Chairman. I’m going to ask because there’s been some ques- 
tion with respect to the time that the Rose Law Firm did work with 
respect to a matter put up on the Elmo, the October 7, 1985 letter 
to Seth Ward from Jim McDougal. I have to note that Seth Ward 
is working for Mr. McDougal. Go down to the middle of the second 
paragraph. It says, “however” — I just want to note this — it reads: 
“We do need to check to see if there is an existing Bill of Assurance 
on the property which would prohibit our planned use.” 
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There’s a question, we’ve got to check to see if there’s an existing 
Bill of Assurance on the property which would prohibit our planned 
use. Ms. Black, you see that letter? 

Ms. Black. Yes, sir. 

Senator Dodd. What’s a Bill of Assurance? 

The Chairman. Apparently it relates to land use, whether or not 
it’s a permitted use of the property. 

Senator Dodd. Is that a uniquely Arkansas thing? 

The Chairman. That would be an appropriate description of 
whether the zoning comports. It would be the same thing. 

Senator Dodd. Do you need to file one of these things? 

The Chairman. You would have to have your attorney or title as- 
surance or whoever does the appropriate review of those matters. 

Obviously, in land use cases, generally, it is the attorney, gen- 
erally. Many times attorneys will call in real estate specialists who 
will check the records, check the zoning maps, go down to either 
the town hall or the city hall to ascertain if that use is appropriate. 
In this case, if it’s a planned use of a trailer park or trailer homes, 
whether or not that property would be in accordance. The use 
would be in accordance with what the zoning is. 

Senator Dodd. That is, the seller would — the person who owned 
the property would 

The Chairman. Well, the person who owned it or was intending 
to develop it. Obviously, if someone were going to develop it, they 
would want to know whether or not that was an assured use, and 
I think that’s the terminology 

Senator Dodd. They get that from a planning or zoning board? 

The Chairman. Your attorney would ascertain again from the 
particular municipality who had jurisdiction over the zoning. In 
some cases, that would be the local town or the village or the city. 
There might be State requirements, but certainly your attorney in 
many cases would do that or he would bring in his land use expert 
and call. 

I point out, the only reason I do this is because we get to split- 
ting hairs. I don’t mean to be splitting hairs here, but on October 
7, obviously, Jim McDougal said we have to take a look and see 
whether or not this would be a use that would be permitted. In this 
case, he said, “Assurance on the property which would prohibit our 
planned use.” He wants to know whether or not the planned use 
is one that is appropriate with the property. 

On the same day, October 7, 1985, we see Mr. Thrash’s Rose Law 
Firm billing, “Meeting with Seth Ward. Review Bill of Assurances.” 
Look, I don’t care what side is attempting to make the point. It is 
rather obvious from this that Mr. McDougal raised the question to 
Mr. Ward, and he said in this letter we have to find out whether 
this use is prohibited or is permitted before we go forward. 

On the same day, thereafter, and I say thereafter because it’s a 
natural consequence. One would assume that either Seth Ward 
checked before and said by the way, I did check and it happens to 
be they were in conversation on it or thereafter more logically, but 
not necessarily, but certainly on the same day, you have a billing 
record, totally independent, obtained from a different source, from 
the Rose Law Firm billing records and they say, “Meeting with 
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Seth Ward. Review Bill of Assurances.” I think a logical conclusion 
is they called upon Seth Ward to make this ascertainment. 

Senator Dodd. It could have gone the other way. They could 
have had the meeting and said this is an issue and then you had 
Ward saying to McDougal we have to check on this. 

The Chairman. The point is, contrary to what has been indi- 
cated, Mr. Thrash did do work, was called upon and indeed, I think 
it’s rather logical that the questions raised by the boss to the em- 
ployer, Seth Ward, does ascertain this. The billing records indicate 
he does have a consultation with the Rose Law Firm. It’s just log- 
ical, and if we’re going to begin after this kind of thing, and I think 
sometimes we do the same thing on both sides, but it’s just a log- 
ical conclusion, and I just had a comment because it was raised, 
and I thought I would comment. I don’t see anything unusual. I 
think it would be rather unusual if the boss said hey, look, there’s 
a question about the use of this property, and you better see if 
there’s an existing Bill of Assurance on the property which would 
prohibit our planned use. I guess the Bill of Assurance, which 
would stop them from using it as planned, he went and did it. He 
had a conference on the same day. 

Senator Sarbanes. Mr. Chairman, you indicated that you were 
going to call Mr. Thrash back to sort of ascertain this, as I under- 
stand it? 

The Chairman. There are a number of points. Not only this 

Senator Sarbanes. I just note that both of these documents were 
in the Committee’s custody before Mr. Thrash came in, and he 
could have been asked about this when he was here. 

The Chairman. Senator, if we were not aware of this, and go 
over the depositions, some of this information as it relates to testi- 
mony that has been given or is given, comes up. If we don’t have 
to call them, we can attempt to avoid that. But Senator Murkowski 
asked some questions that Mr. Thrash answered in one way, may- 
be as an explanation that relates to that, I don’t know, but it cer- 
tainly is a possibility. 

Mr. Giuffra. 

Mr. Giuffra. Thank you, Mr. Chairman. 

Ms. Black, if we could put up Pat Black Exhibit Number 3, which 
is your chronology, just conclude it by looking at the last entry. 

The Chairman. She’ll never make a chronology again. 

Ms. Black. This is the second time I have done it. I can’t believe 
I did it twice. 

Mr. Giuffra. Just the very last entry; it indicates that on Sep- 
tember 30, 1993, Mr. Ward and the RTC settled the Ward/Madison 
litigation; that Mr. Ward paid $325,000 and then he received a full 
release for possible claims that might be against him for his in- 
volvement in these transactions; correct? 

Ms. Black. Yes, sir. 

Mr. Giuffra. At the end of the day, how much money did Mr. 
Ward walk away from this with? 

Ms. Black. At that stage, Mr. Ward had the $370,000 in note 
proceeds. Mr. Ward also drew down the full escrowed amount that 
had been posted while they were litigating the case; that’s roughly 
$770,000. Then he paid back $325,000 so 
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Mr. GlUFFRA. I believe in your deposition you testified that he 
walked in the end with $455,000? 

Ms. Black. That should be about right. 

Mr. GlUFFRA. Plus he had the release from liability? 

Ms. Black. Yes. 

Mr. Giuffra. If we could put up on the Elmo Mrs. Clinton’s sup- 
plemental interrogatory number 64 — I believe you have a copy of 
it, you have seen this interrogatory; correct? 

Ms. Black. It isn’t there yet. 

Mr. Giuffra. But you’ve seen it previously? 

Ms. Black. Yes. 

Mr. Giuffra. I’ll read it into the record 

The Chairman. Well, wait a second. 

Ms. Black. Interrogatory 64? 

Mr. Giuffra. Yes. And this interrogatory asks Mrs. Clinton to 
describe the work that she performed with respect to Madison 
Guaranty matter number 5, which was the IDC matter. Mrs. Clin- 
ton’s sworn interrogatory states: 

I believe that the work I did on this matter consisted primarily of supervising re- 
search concerning legal issues, such as whether it would be legal to open a tasting 
room for a proposed brewery, in light of the fact that the land was, arguably, located 
in what had once been a “dry” township, and other questions relating to the provi- 
sion of water and sewer service by a utility which was located within the IDC 
PROPERTY. 

If we could put back on the Elmo your chronology. Mr. Ben- 
Veniste indicated that according to Mr. Donovan, that Mrs. Clinton 
had done most of the work with him supervising legal research, 
and that’s what Mrs. Clinton says in the sworn interrogatory. I just 
want to focus on the three entries that you focused on previously. 
First of all, in February 28, 1986, that was the date when the Cas- 
tle Sewer and Water transaction closed and when the IDC loan was 
gone except for the Holman Acres portion, and the $1.15 million 
note by Ward was paid. 

If we could put up on the Elmo 29016. That’s the indication that 
on February 28, 1986, Mrs. Clinton had a conversation of just 
under an hour with Mr. Ward, and there doesn’t appear to be any 
entries by Mr. Donovan in or around that time period. That’s Feb- 
ruary 28, 1986. 

If I could turn to the next date that you identified, which would 
be the April 7, 1986 time frame, that’s when Madison Financial is- 
sued a note to Mr. Ward for $300,000. On that date we had a call 
for 12 minutes, and we can put that up. It’s 20024. That’s a call 
between Mrs. Clinton and Mr. Don Denton. You identified him as 
a Madison loan officer, and he was involved in giving loans to Mr. 
Ward. I would observe that again we don’t see any entry involving 
Mr. Donovan on April 7, 1986. 

The last billing entry that we have discussed would be the op- 
tion, and if we could put that up on the Elmo. Again we have Mrs. 
Clinton billing 2 hours on May 1, 1986, which is the date of the 
option, telephone conference with Seth Ward regarding option, tele- 
phone conference with Mike Schauffler, and then prepare option. 
Again, no time being billed by Mr. Donovan. 

Mr. Switzer. What was the number of the last one? 

Mr. Giuffra. 29026. 
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Ms. Black. I have looked at all of those billing memoranda. On 
the first one dealing with time in February and March, while there 
is no time billed by Mr. Donovan on the 28th, he does bill for Feb- 
ruary 16 and March 4. 

As to the April billing memorandum, though, the only entry 
there is by Mrs. Clinton, and I don’t think there were any entries 
by Mr. Donovan on the third one, either. 

Mr. Giuffra. It doesn’t appear that Mr. Donovan was involved 
with Mrs. Clinton with regard to these communications with Mr. 
Ward that occurred on the dates that appear to be critical with re- 
gard to the transactions involving Mr. Ward? 

Ms. BLACK. Well, on the last two he does not bill any time during 
that time period. On the first one, the February 28, he does not bill 
time on that day, but he does bill both prior to and subsequent to 
that day within a roughly 1-month period. 

Mr. Giuffra. The Committee has identified approximately 29 
hours of work that Mrs. Clinton did on the IDC matter; and I be- 
lieve Mr. Donovan when he testified said he did approximately 22 
hours of work, 7 hours less than Mrs. Clinton did on the IDC mat- 
ter. Mr. Donovan testified that he believed that Mrs. Clinton had 
worked with Mr. Ward on the legal research that Mr. Donovan was 
doing, was acting as the point person. Do you think it would make 
sense that the partner would be doing 29 hours of work commu- 
nicating with the client 

The Chairman. No. I’m not going to let you ask her that. 

Mr. Giuffra. You are aware of Mr. Ward’s sworn statement of 
February 29, 1994. Have you seen that? It is an interview with a 
special agent of the RTC Office of Inspector General. 

Ms. Black. I’m sure I have if it’s one of our interviews. 

Mr. Giuffra. I will read that into the record; Mr. Ward’s sworn 
statement: 

I do not recall speaking to any lawyers concerning water issues in that project 
and certainly had no discussions with anyone concerning delivery of water services 
off site. I have no knowledge of ever discussing at all any issues concerning a brew- 
ery, liquor licenses or a question of whether a particular jurisdiction was wet or dry. 

You are familiar with that testimony? 

Ms. Black. Yes. 

Mr. Giuffra. You would, at least, in preparing your conflicts 
analysis, you would flag the apparent discrepancy between Mr. 
Donovan’s testimony and Mr. Ward’s testimony? 

Ms. Black. We would note both facts and we would have noted 
the bills, what the bills said if we had had those. 

The Chairman. If you had the bills, you obviously would have 
noted the bills as well as the contradictory testimony from both? 

Ms. Black. Yes, sir. 

The Chairman. OK. One more and then that’s it. 

Mr. Giuffra. Your report was issued on August 3, 1995; correct? 

Ms. Black. Yes, sir. 

Mr. Giuffra. We have heard testimony from Ms. Huber that she 
first found the billing records that have become so important here 
today, sometime in the first week or two of August 1995. 

Ms. Black. Yes, sir. 

Mr. Giuffra. Let’s put up The Washington Post story of August 
5, 1995. Your report was not made public; am I correct? 
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Ms. Black. We made a redacted version of the Executive Sum- 
mary — which was the first of four or five books — public 2 days after 
our report was issued. 

Mr. GlUFFRA. As far as you know, this article of August 5, 1995, 
would be the first public reporting of your report? 

Ms. Black. I believe that is correct. It might have been late in 
the day on the 4th rather than the morning of the 5th that we re- 
leased it. I think it was. 

Mr. GlUFFRA. This news article states: 

It was not previously known that the Little Rock firm in which the First Lady, 
Hillary Rodham Clinton, was then a partner worked on legal issues surrounding the 
1,100 acre industrial and trailer park development. 

If we could turn to the second page, the very conclusion of Ms. 
Schmidt’s article, she says: 

Hillary Clinton billed Madison $4,172 for work on Castle Grande and the stock 
proposal according to documents released yesterday. 

Do you see that? 

Ms. Black. Yes. 

Mr. GlUFFRA. That was based on a billing recap that was pro- 
vided to you by the Rose Law Firm? 

Ms. Black. I believe that is where she is drawing that material. 

Mr. GlUFFRA. That recap did not set forth what particular serv- 
ices Mrs. Clinton had provided in connection with either the Castle 
Grande matter or the preferred stock issue? 

Ms. Black. It in fact — in recapping, the matter number 1, which 
was a stock offering, and matter number 5 were combined. 

Mr. GlUFFRA. You could not tell what Mrs. Clinton did on par- 
ticular dates or the specific services that she rendered for Madison? 

Ms. Black. No, sir. 

Mr. GlUFFRA. Am I correct, if someone had the billing records 
which we now have, you would be able to ascertain what exactly 
Mrs. Clinton had done for the $4,172 worth of work that she had 
billed for on Castle Grande in the stock proposal? 

Ms. Black. You would be able to see with somewhat greater pre- 
cision. In the billing entries, there are many things such as a con- 
ference with Seth Ward, which the subject of the conference is not 
identified. You could clarify substantially, but 

Mr. GlUFFRA. The billing records would allow you to clarify to 
some extent what she did to justify the money reflected on the bill- 
ing recap? 

Ms. Black. Yes, sir. 

Senator Sarbanes. There’s a vote. We could vote and come back. 

The Chairman. We will adjourn. I think we should be able to be 
back in — 

Senator Sarbanes. Maybe we can finish. 

The Chairman. Let’s see if we can. 

Mr. Ben-Veniste. I don’t know the answer to this question, but 
I notice that there is a matter number 6. 

Ms. Black. Yes, sir. 

Mr. Ben-Veniste. What is that matter number 6? 

Ms. Black. That involves the Babcock loan, a workout of a delin- 
quent loan that involved Madison. 

Mr. Ben-Veniste. Don Denton was an employee of Madison? 
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Ms. Black. Yes, sir. He was the loan officer, I believe, on the 
Babcock loan as well. 

Mr. Ben-Veniste. He was the loan officer on the Babcock loan, 
so that if you look at matter number 6, you find that Mrs. Clinton 
and others at the firm are dealing with Don Denton in connection 
with that matter; that would be logical? 

Ms. Black. The first time in which I believe there is billing on 
the Babcock loan is April 9. The first time it is attributed to matter 
number 6. 

Mr. Ben-Veniste. The only conference that you related to us 
with Denton was what date that was billed to matter number 5? 

Ms. Black. The conference billed to matter 5 was on April 7. 

Mr. Ben-Veniste. And that was 2 days before matter number 6 
began? 

Ms. Black. Yes, sir, as far as we know. 

Mr. Ben-Veniste. Do you think it might be possible that the con- 
versation with Mr. Denton was really a matter number 6 matter 
that was put down as matter number 5? You can’t tell, can you? 

Ms. Black. Well, it was billed to matter number 5. 

That’s all I know. 

Mr. Ben-Veniste. Right. But in terms of matter number 6, the 
billing on matter number 6 starts just at about that time? 

Ms. Black. It starts 2 days later. 

Mr. Ben-Veniste. Would you agree that there is the possibility 
that in connection with this conversation with Mr. Denton, that 
that possibly had to do with matter number 6? 

Ms. BLACK. All I can tell you is that there was a conversation 
billed to matter number 5 between Mrs. Clinton and Mr. Denton. 
I do not know the substance of that conversation. 

Senator Sarbanes. Matter number 6, there were repeated bil- 
lings for conversations or correspondence between Mrs. Clinton and 
Mr. Denton; is that not correct? 

Ms. BLACK. I would have to look back at the memorandum, but 
I can recall two off the top of my head. 

Senator Sarbanes. Well, I think there are more than two. 

Mr. Ben-Veniste. Do you find that there were any other conver- 
sations between Mrs. Clinton and Mr. Denton that are attributed 
to matter number 5? 

Ms. Black. I believe there was one. 

Senator Sarbanes. Actually, I have eight contacts, billings on 
matter number 6 involving Mrs. Clinton and Mr. Denton in a 2 V 2 
month period here. 

Ms. Black. I haven’t counted them up. That is probably correct. 

The Chairman. We’re going to adjourn, but let me just say that 
I have been advised that the Bill of Assurance is a legal covenant 
restricting the use of land, and so therefore that would fit in per- 
fectly. He wanted to find out if there was, “he” being Jim 
McDougal, a covenant that would restrict the use of the property 
which would prohibit our planned use. That’s what he said. So 
that’s a Bill of Assurance, a legal covenant restricting 

Senator Dodd. That would have to be filed on the land records 
I presume. 

The Chairman. That’s right. 
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Senator Dodd. You check the land file, send an internist up to 
check that? 

The Chairman. You would have your counsel do that, and obvi- 
ously you call your lawyer and low man on the totem pole would 
go to check the records. 

Senator Dodd. That’s what I used to do, Mr. Chairman. 

Senator Sarbanes. Mr. Chairman, could we include the full re- 
sponse of Mrs. Clinton to interrogatory number 64 about which Mr. 
Giuffra was asking? 

The Chairman. Certainly. 

Senator Sarbanes. And I might note that in that response she 
did make reference to the tasting room for proposed brewery, the 
wet/dry township issue, provision of water and sewer service by a 
utility within the IDC property, and limited involvement with an 
option agreement between Mr. Ward and Madison Financial. So all 
of the subject matters touched upon were referenced in her re- 
sponse to the interrogatory, and I just wanted to put the entire an- 
swer in the record. 

The Chairman. The. interrogatory has already been in the record, 
but it will be placed in at the appropriate place. We’ll ask them to 
put it in the record. I want to thank Ms. Black and Mr. Switzer 
for their testimony and for their candor, and I believe for being out- 
standing witnesses and letting us know what they knew and how 
they came to know it. You have gone to great lengths and we are 
deeply appreciative. We stand in recess until tomorrow at 10 a.m. 

[Whereupon, at 4:25 p.m., the hearing was adjourned, to recon- 
vene at 10 a.m., on Wednesday, February 7, 1996.] 

[Appendix supplied for the record follow:] 
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Juno 17, 1985 



Ms. Beverly Bassett 

Ms. Nancy Jo not 
Hr. Chsrloa Handley 
Arkansas Securities Commission 
#1 Capitol Mali - Rm. 4b-208 
Little Rock, Arksnsss 72201 

RE» Application by Madison Guaranty Savings and Loan 
Association (•Madison*) to 009090 in brokara9o 
activities. 

Greetings s 



This letter is to respond to a memorandum dated May 22, 
1985, fro* Mr. Charles Handley relatln9 to the above-referenced 
application (the •Application*) • Numerical references below 
relate to specifically numbered items in Mr. Handley's 
memorandum. 

1. The Application has been amended for submission to the 
Arkansas Savln9s and Loan Supervisor, pursuant to Rule V(B) 
of the tales and Re9ulatlons of the Arkansas Savln98 and 
Loan Association Board. 


2. The name and address of the wholly-owned service 
corporation which owns all the stock of the broker-dealer Is 
Madison Financial Corporation, 18th and Main Streets, Little 
Bock, Arkansas, 72208. 

3. The broker-dealer la an exlstin9 entity corporation. 

4. Attached as Exhibit *A* hereto are copies oe charter / 
documents, broker-dealer re9lstratlon documents, and current 
financial statements of the broker-dealer. 


S. Inapplicable. RXC-039 

8. Attached hereto as Exhibit "B a are copies of an 
unaudited balance sheet of Madison Financial Corporation, as 
of May 30, 1983. As is evident from this enclosure, the 
debt limitations on debt to unrelated parties, set forth in 
Rule V(B) (3) (li) , have not been exceeded. 


0000084 


5000149 
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7. Attached as Exhibit “C“ are copies of Madison Guaranty 
financial statements as of March 31, 1985. As is evident 
from such enclosures, the total outstanding investment by 
Madison Guaranty in the capital stock# obligations or other 
securities of all service corporations# subsidiaries and 
joint ventures thereof does not exceed the limitation set 
forth in Rule V(C) . 

8. Attached as Exhibit *0* are copies of the Quarterly 
minimum net-worth calculation as of March 31# 1985. In 
order to meet the newly-impoaed minimum net-worth 
requirements# Madison Guaranty proposes (i) to issue a new 
class of preferred stocx (the issuance of which has been 
recently approved by the Arkansas Savings 4 Loan 
Supervisor) # (11) to engage in various property syndication 
projects to raise additional revenues# (ill) to continue its 
efforts to reduce operating expenses and to Increase 
deposits# and (iv) to engage in other activities which 
management of Madison Guaranty Savings 4 Loan determine to 
be prudent in light of new net-worth requirements. 

Please note that these enclosures indicate that deficiencies 
in Applicant's net-worth have gradually been reduced. The 
Applicant anticipates that no deficiency will exist in the 
near future. 

9. An executed consent to examine agreement on behalf of 
Madison Financial Corporation has previously been filed with 
the Arxansas Securities Commission.. 

10. The actual name of the broker-dealer shall be Madison 
Investment Corporation. 

11. The address of Madison is P.0. Sox 537# Augusta, 
Arkansas# 72006. 


With this response, Madison hereby amends the Application. 
Such Amended Application is attached immediately hereto. Given 
the immediacy of the need to implement steps to infuse capital 
into the Association# your prompt consideration of this 
Application will be appreciated. Should you have questions or 
additional comments# please advise me. 



Richard N. Massey 
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HILLARY CLINTON’S IDC BILLINGS 


DATE 

TIME BILLED 

AMOUNT 

ACCOUNT BILLED 

1LT4/S5 

.5 hours 

$ 62.50 

GENERAL 

11/20/85 

1.0 hours 

$ 125.00 

GENERAL 

11/26/85 

1.0 hours 

$ 125.00 

STOCK OFFERING 

12/4/85 

.5 hours 

$ 62.50 

IDC 

12/6/85 

.3 hours 

$ 37.50 

IDC 

12/10/85 

.5 hours 

$ 62.50 

IDC 

12/11/85 

.5 hours 

$ 62.50 

IDC 

12/19/85 

.5 hours 

$ 62.50 

IDC 

12/20/S 5 

1.0 hours 

$ 125.00 

IDC 

12/23/85 

1.0 hours 

S 125.00 

IDC 

12/24/85 

1.0 hours 

$ 125.00 

IDC 

12/26/85 

.5 hours 

S 62.50 

LTD PARTNERSHIP 

1/7/86 

1.0 hours 

S 125.00 

IDC 

I 1/14/86 | 

! l.U hours 

8 125.00 

IDC 

2/17/86 

.5 hours 

$ 62.50 

IDC 

2/28/85 

.8 hours 

$ 100.00 

IDC 

3/3/86 

.5 hours 

$ 62.50 

IDC 

3/10/86 

.3 hours 

$ 37.50 

IDC 

4/7/86 

.2 hours 

$ 70.00 

IDC 

5/1/86 

2.0 hours 

$ 280.00 

GENERAL 

6/10/86 

.4 hours 

$ 56.00 

GENERAL 

SUBTOTAL 

15.0 HOURS 

$ 1,956.00 


UNKNOWN 

14.5 HOURS 

$ 1,818.75 

Reflected in 1/86 
Billing 

TOTAL 

29.5 HOURS 

$ 3,774.75 



DRAFT PRODUCT attorney work product DRAFT PRODUCT 

PRIVILEGED AND CONFIDENTIAL 


1208 




_ 

so.ool 

o 

o 

0 

o 

8 

a* 

8 

o 

*4 

c 

c 

e 

c 

8 

OJ 

n/a 1 

c 

C 

o 

o 

s 

SO 00 1 

00 OS 

o 

o 

40 

B/U 

li| 


z 


0 





44 






44 


k m - 

* f i 
i 

£ 1 ? 


2 

z> 

-J 

o 

o 

8 

8 

8 

8 

8 

8 

o 

o 

o 

o 

8 

8 

8 

8 

o 

O 

o 

o 

] s 


N 

% 

O 

44 

b 

44 

O 

44 

O 

4* 

b 

44 

o 

44 

ini 

•v 

d 

*4 

O 

44 

O 

44 

o 

44 

O 

44 

40 

U) 

!>. 

o 

44 

I * 

j * ] 

if{ 

! ^ 1 
£ i i 


COLUMN 9 3 • 
















flj 

o 


8 

» 

o 

CM 

8 

M 

8 

5 

0 

o 

8 

o 

o 

o 

0 

o 

0 

0 

o> 

o 

r> 

0 

o 

o 

CD 

o 

o 

o 

o» 

o 

0 

N 

In 

o 

z 

> 

z 

3 

o 

rJ 

ai 

S 

44 

** 

0 

*4 

0 

N 

44 


0 

0 

44 

2 

OJ 

44 

0 

CD 

44 

CD 

44 

D 

mJ 

0 

u 

i. 

l 

L) 

< 

0 

>— 















,u 

% 

8 

o 

o 

o 

• 

o 

I 

l 00 OS 

a 

"c 

a 

"c 

O 

0 

« 

c 

c 

8 

o 

44 

S0.00 1 

1 00 OS 

8 

S 

c 

i l 

in 

(if 

1 COLUMN #2 - 


0 





0 









V 

c 


8 

wi 

o 

eg 

d 

8 

0 

n 

o 

8 

o 

o 

o 

0 

8 

CD 

0 

0 

o 

o 

3 

O 

o 

o> 

o 

d 

o 

O) 

* 

O 

m 

40 

o> 

* 

z 

O 

w 

*a 

O 

f\J 

M 

o 

M 

o> 

44 

8 

*4 

i/> 

0 

0 

*4 

44 

W 


0 

0 

44 

** 

rv 

N 

44 

rJ 

44 

CO 

2 

D 

0 

o 

5 

O 

z 

3 

o 















_ 

0 

3 


8 

© 

o 

<g 

o 

m 

0 

n 

d 

c 

C 

« 

C 

8 

ID 

e 

C 

0 

c 

o 

o 

CD 

o 

o 

o 

o 

O 

40 

N 

c 

c 

COLUMN 9 

LLI 

3 

O 

z 

3 

CD 

*3 

0 

o 

<g' 

M 

© 

0 

* 

0 

01 

3> 

s 



* 

O 

44 



0 

8 

n 

44 

M 

44 

44 



uj 

o 

6 

> 

z 

NUMBER ! 

o> 

eg 

0 

If) 

6098 1 

66S5 1 

1 000 ^ 

rr 

o 

» 

U) 

CO 

n 

a* 

* 

o> 

fg 

eg 

0 

r> 

to 

* 

40 

8 

r- 

tO 

o 

to 

® 

r> 

<7> 

40 

a> 

a> 

40 


UJ 

O 

6 

UJ 

< 

i n 

© 

0 

o 

»n 

0 

3 

0 

0 

ii* 

0 

0 

0 

o 

0 

0 

ig 

0 

0 

0 

o 

0 

0 

o 

o 

40 

ID 

ID 

in 

0 

0 

o 

0 

0 

eg 

CO 

to 

in 

o 

to 

o 

n 

£ 

40 

O 


> 

z 

o 

o 

o 

o 

o 

Oi 

a 

rJ 

a 

£ 

O 

O 

§ 

0» 

O 


o 

ri 


c 

UJ 

t 

< 

2 

number! 

•a 

- 

*6 

0 

- 

- 

- 

- 

- 


rx 

fM 


n 


8 

8 


8 

8 

IS 

:ii 

n/o 

« 

c 

|g| 

4I| o 
? ° 

1 o 
1 o 

i o 

19 

8 

8 

«J 

c 

o 

44 

o 

ex 



2 

1 a 

r 

b 

| 44 




I o 

- 44 

o 

i Ol 

1 d 

b 

44 

o 

44 




h 



! 

1 



il 

1 

1 

h 




O 

o 

O 

o 

o 

O 

o 

8 

8 

o 

8 

i 

i 

i 

is| 

1 

i 

Ol o 
O i o 

is 

8 

8 

O 

o 

8 

o 

O 

8 

b 

o 

O 

o 

o 

o 

I5J, 

S ;? 

o 

1 0 

2 

is 

o 










f J! 

i 

j 


f 

1 

i 

1 


j 


o 

o 

0 

1 0 
1 eg 

40 

U) 

o 

uO 

8 

o 

0 

o 

o 

o 

I 

1 0 1 
If) - 

1 

iO 

rj •- 

o 

• o 

1 

1 

1 

L 
1 0 

■ u 

40 

o 

o 

° 

V 

n 

0 

r> 

CJ 

0 

§ 

g 

o 

> O 1 

K CO 

| r. 

® 

V 


eg 

44 

eg 

0 

44 

n 

44 


0 

xt 

0 

0 

M 

! 0 < 

cy> eo 

4 44 


- 

- 

0 

0 











12 ' 
l 



0 

eg* 

44 



o 

o 

8 

o 

0 

8 

8 

o 

o 

8 

« 

c 

c 

c 

0 


8 

O 

o 

o 

o 

a 

o 

c 

c 

o 

«4 

o 

eg 


O 

44 

b 

44 

o 

1 44 

I s 



© 

44 

8 

d 

s 

o 

0 




w 










0 













0 







o 

o 

-1 

o 

0 

0 

0 

Si 

18 

o! 

to 

s 

81 

o I 

\J j *- 

o 

u> 


o 

o 

o 

o 


p) 

8 

« 

CD 

8 

8 

1 

«n 

S' 

s i 

n 

7> AO 

rg 



J 

<g 

J; 

t4 

44 


n 

v» 

0 

40 

01 

«T C 

)* OJ 
A 44 

0 


- 

P) 

0 









"1 

| 

0 



44 

0 



o 

o 

o 

0 

.25! 

0 

o 

0 

O 

o 

O 

0 

c 

C 

i 

J 

c| 

O 1 
n , 

pi eg 

O' 

Ot 

1 

0 

0 

o 

o 

o 

C 

n 

eg 

© 

2 

eg 

CD 

0 




gr 

s 

r5l 


o 

0 


44 

44 

44 




0 

44 


i 

j 

0 

I 

1 

I 


0 

0 


0 

CD 

ri 

0 

© 

o 

« 

o 

0 

g 

8 

to i 

40 

CD g 

«• Cl 

etc* 

CD 

,, 

- 

0 

© 

© 

r> 

Ot 

® 

O 

© 

r> 

CD 

o 

CD 

U 

rr 

g 

0 

o 


D| U 
CdI f 

i! o 

P- 

C) 

O 


0 

g 

0 

0 

0 

0 

0 

© 

0 

t __ 

3 

i 

. i 
SJI 

® v 

© a 

; to 

3 O 

IT 

O 

0 

© 

0 

© 

0 

© 

0 

© 

? 

0 

o 


eg 

D 

o 

o 

WO ^ 

> § 

DJ 



© 

o 


$> 

eg 

2 

o 

0 

0 

o 

d 

ol- r 


in 

£ 

0 

CD 

rJ 

o 

- 

o 

o 

O 

o 

o 

o 

"1 

j 

O C 

) O 

o 

o 

O 

o 


- 

- 

- 

- 

- 

- 

- 


0| 

i 


.x. 

x. 

0 

01 

1 

0) 

1 

0 


4 


\i 


' c 

ii 

E *> 


O 


■ o 

c 2 


1209 


CO Q 

£ H 

O a 

o d 


co 

o 


a 

a 

3 

a 

a 

2 

H 

£ 

a 

a 

z 

o 

a 

>• 

a 


o 

a 

> 

r -1 

< 

s 

CJ 


a 

co 

o 

£ 


a 

H 

< 

Q 


© 

<N 

d 

x 

£ 


£ ~ 
« * 
co -C 
co 

CO CO 

^ a 


o C 


,<d 


<d 

ice 

G O O 
o o c 

u 

d bJO . 
o 3 T 1 
be o ^ 
£ Q > 

a ^ 5 

l " 2 8 

^ x 5 C 

D ID jr 


u C- 

£ o 

,<d O 

go 


U W t-_ 

u u Z 


z 

o 

H 

z 

3 

o 


be ■ 
.g 

J 

I 

*Ci 

O 

CO 


u 

£ 


s 

CO 

-*-> 

CO 

J CO 

CD 1m 
V XJ 

<d £ 

* s 


CD 


be 

CO -C * 
CO N ' 


CO O 

a> cd i- 
o w . 0 ) 

C c 'x 

CD <D ~ 

U U O 

£ <a> O 

o c O 
O O Z 


z 

o 

H 

z 

3 

o 


a 

£ 


be 

3 

J 3 


° 5 


>> £ 

£ § ! 


X 


CD C 
J_ O 

a cj 


c o W 

UUZ 


z 

o 

H 

Z 

3 

o 


o 

o 


U 

a 


CO 

D 3 


CQ 


C 

CD 

o> c 

c- o 

5 c 

u .b 
>* . 
cd K 

CO | - L| 
CO \ 
G £ 

2 * 
. o 

X c 

CD 


U o 

£ o 
go 
U Z 


Z ' 

o ^ 

H w 
g co 
a co 
a < 
OS 

£ a 


Oi 

<N 


o 

cr; 

X 


£ X 


rr 

CD 


O 

CN 


o 

cr; 

X 


CO 

bo 

3 

o 

<3 c 

2-2 

2 s 
.h S 

O "v* 

.t £ 

O CD 
. U 

rj c 
^ <D 
CD ^ 

c c 
£ o 
£ o 

c o 
o X 
O 2 


Z , 

z o 
3 £ 
U o 

x d 


lO 

CD 


O 

m 


O 

X 

£ 


£ O 

g^ 

U O 

£ 2 


£ X 


U 

X 

£ 


- O 


£ * 

CD 

5: c 


Is 

si 

2 a 
o a 
h a 

Z CQ 

jB 
U E 

£& 


o 

in 


O 

P4 

£ 


O 




Z o 
ciiO 

g^ 

u O 
£ 2 


§X 

1 “ 

a w 

a < 

o s 

£ £ 


un 

co 

C0 

o 

in 




1210 


a Q 













oi Ed 

o 





o 

o 

o 




o 


o 


o 


o 

o 

o 

o 

o 

, „„ 

o 

o 

o d 

i-H 


in 


CO 

r— i 


a 



in 

a 

S ffl 

6 


d 


d 

d 

d 

d 

d 


d 

d 


a 


a 


a 

a 

a 

a 

a 


a 

a 


a 


a 


a 

a 

a 

a 

a 


a 

a 







>> 













QJ 

to 

to 







CD 

O 

13 

t«> 





cO 

s 




_ ; r T 



3 

D 

o 





a 








Q 





QJ 







J 

cj 





cj 







3 

w 

CJ 

s 

CD 

w 

(D 





G 

0) 

£ 

c 

o 

'TD 

u 

cO 


T3 

u 

CO 

.4 


T3 

u 

CO 

2 

CJ 





U 

W 


c/j 




M 

C 

0) 

u 







(1) 



CD 






6 

V 

CJ 


CJ 

g 



0» 

W 






CO 

G 


0> 



CJ 

a 

2 

c 

o 

O 

C 

o 

c 

o 


c 

-C 

n c 

J o 

0) 

S C 
Cz o 

G 

u 

& e 
c c 


c 

G 

<y 

i- _* 

,0) c 

O 

CO 


-*-> 


o 


g -g 

C 

o O 


o 

o 

o 

• - 

£J 


c 

^ 3 

O 5 

O — 

C 

O c 


G 

c a 

O G 

>< 

w 

2 

tf 

o 

H 

>1 

0) 

to 

5 

d 


d 

°3 r O 

TlU 

3 



d 

°-0 

to 

c0 

s 

BE 

■ — 
£ 
w 
o 

o?a 
« ^ 
to > 
CO ? 
to 


>. • 
0) M 

to M - 1 
to \ 

n ^ 

s Z 

a? a 

to ^ 

to > 

co ? 

w 

<-> <u 

"a> TZ 

jz ~ 
3 > 

a w 

0J 

. 

a> •— i 

w MH 

to ^ 
CO > 

s » 

w 

« a 
s ^ 
a g 


>> . 
SK 

to \ 
CO > 

<-< 

c 

*£ a 

OJ > 

a ^ 
a a, 

H 

w 

o ° 

. CJ 


. CJ 



. CJ 


CJ 

. CJ 

< 

(U 

CJ 

s £ 

a e 

o 


a c 

0) 

a-£ c 

00 (D 

^ c 

<u 

a c 

o 

0 ) c 

CJ pj 


a c 

cy 

a c 

<y 


c 

<D U 

0) u 


(U U 

0) •- I- 

oj u 

OJ - 



0) Sm 

a> u 

s 

a 

e 

*2 

c *2 

£ O 

&*! 
S' o 


g £ 

2 s 

£ -• 5 

2 a 

go 

5 g 

U o 

£ c2 
a; C 

o 


CJ ,0J 

C ^ 
0) g 
t- o 

cj .0) 
C ^ 

£ o 


c 

0 

0J CJ 

£ O 


c2 O 

^ Q c.) 

<2 ^ 

ciJ O 

§ U 


c« O 

^ U 

a 

o 

1 o 

§ o 


£ o 

C TJ Q 
o c ^ 

1 g 

o O 

O O 


go 

o O 

£ 

< 

CO 

a 2 

o Z 


<J 2 

U § 2 

cj Z 

O 2 

H 2 


O 2 

CJ 2 

J 

w 

CD 

o 

a 

2 

■ 

2 * 


2 ’ 

2 * 

2d 

2 J 

2 J 


2 J 

2 ’ 

O 

E- 

2 

>• 

w 

CD 

CD 

o ^ 

H w 
g CD 


o ** 

g CD 
£ CD 

O >" 

5- CD 

S CD 

O Ed 

h a 
2 a 

0 M 

f-i H 

a a 

a cd 
a < 

g a 
a a 
a < 


o >: 

H a 
g a 
a a 

o 5 

2 S 
a a 


3 

< 

a < 


a < 

a < 

*a 2 


a < 

a x 


o 

2 

o 2 


o 2 

u S 

u - 

a s 

o 2 


V 2 

a a 


a 

a 

a a 

e 

0 

a a 

a a 


a a 

a a 


a a 

a a 





■S 






















w 




£ 









H 

< 

m 


m 

g 


m 

m 

00 

m 

00 

o 

d 

m 


Q 

00 

00 


oo 

In 

cu 

C 

m 

00 

00 

o 

o 

CO 

o 

CO 

00 

o 

Q 

00 

CD 

00 




CO 

^5 

In 

CO 


CO 


a 

OO 





t> 

Oi 

35 

’" H 


CO 

lc 


rH 


1211 


co O 

5 a 
o d 
s ca 


CO 

O 

E 


a 

a 


a 

a 

E 

a 

S 3 

a 

a 

E 

O 

a 

>< 

a 

E 

£5 

O 

r< 

< 


a 

CO 

O 

a 


a 

< 

Q 


o 

o 


Pi 

EC 


c 

6 

o> 

-C 

CO 


c £ 
o P 


,o 

c 

O c 
O cd 
... > 
JC 2 
o C 
u o 

CQ ^ 
*“D C£ 


0 a 

li 

— . — . 

OJ <v 
« « 
C c 
0) « 


« « u in 


c c 

0 J o> 


c c 
o o 
O O 


0> <V 

C g 
O 0 

O O 

OO 
E 2 


E 

O 

E-» 

E 

a 

a 


EC S 

a S 

£e 

CQ CO 


CD 

00 


Q 

Pi 

EE 


c 

o 

O 


; o 


^ q ' 

& a 

a OT 

a p 


S g 
£ £ 5 
^3° 

O H E 


o 

o 


a 

Pi 

EC 


3 

Pi 


C c 

p p 


6-1 _g o o 
S ?ss 

u co ^ ^ 

5 Q 


CQ 


* S 
« S £ 


<D 


c c 

<D ( 1 ) 

c ^ 

£ <2 <£ 
c c 
o o 

,• §uu 

gy OO 
O e5 2 Z 


0> 


c 

0) ,0J 


CO ■ 

E a 

§3 

a Pi 
E EE 


a 

Pi 


c 

o 

c 

5 

EC 


53 p 

u o 

<2 u 
s a 

a o 

H E 


ee a 


1212 



RTC 


HE'OL'JTIQN TQ'JST CORPORATION 
3«A<»mg The 
R.r*iorui$ Yh« cao/iacace 


VIA AIRBORNE EXPRESS 


December 29, 1995 


James A. Neal 
Executive Director 

Ar<snsas Supreme Court Committee or. 

Professional Conouc: 

625 Marsnall Street 
Justice Builomg - Room 205 
Linle Rock, AR 72201 

Re: Conflicts of interest by the Rose Law Firm m connection witn RTC 

representation 

Dear AA;. NeaL 

I am writing to refer to the Committee on Professional Conduct certain allegations 
contained in the enc.csed Report of Investigation (“Report") precarec oy the RTC Office 
of Insoector Gene r a: rOlG"; 'sgarcmg aliegec conflicts of .merest Dy tr.e Rose Law 
Firm m its representation of the RTC as outs.ce .eca counsel. 

The Report was oreoaied pursuant to a request on March 2, 199 a. from the Deoutv 
ana Acting Chief Executive Officer, Jonn E. Rvar, after a report was ss-ec on 
February 8, 1 994 py the RTC Office of Contractor Oversight and Surveillance .OCCSj. 
OCOS addressed certain conflict of interest allegations reported in the press 
surrounding the Rose Law Firm's representation of tr.e FDIC arc tr.e RTC in a lawsuit 
against the former independent accountants for Madison Guaranty Savings and Loan 
Association. Mr. Ryan's request fulfilled a commitment py then RTC Interim Chief 
Executive Officers Roger C. Altman at a Feoruary 24, 1994, hearing o : the Senate 
Committee on 8anking. Housing and Urban Affairs to ask the OIG to review the OCOS 
repohL 

We believe that the Report provides a sufficient incicatior. of the existence of possible 
undisclosed conflicts of interest by the Rose Law Firm such that it raises concerns 
about tne Rose Law Firm's compliance with me Arkansas Rules of Professional 
Conduct. We therefore are referring this matter to your Committee for your further 
consideration and anv action you deem appropriate. Accompanying this letter are tr.e 
following documents: d) tne Report consisting o: 35 volumes ttcgstrer with a ! exh.t-ts 
thereto), (ii) the Rose Law Firm Response to the Report, (iii) the OIG Rebuttal to the 
Rose Law Trrr. Respcr.se. and (lv) the Joint FDlC.RTC Outsice Counsel Conflicts 


aoi l*n Srme/ N.w 3 C. TOGA 
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James A. Neat 

Ar<ansas Supreme Court Comminee on 
Professional Conouc: 

Decemoer 29. 1 996 
Page 2 


Committee decision memorandum relating to the Report. We are also enclosing a copy 
of the Report on the Rose Law Firm's Conduct of the Accounting Malpractice Litigation 
Pertaining to Madison Guaranty Savings & Loan dated December 23, 1995 prepared 
for the RTC by outside counsel Pillsbury Madison & Sutro L.L.P. 

Given the confidential nature of the information contained m the Report and related 
documents, these documents should not be released puouciy or to other agenc.es. 
without the permisswof -*ne,R-7C or :ts successor agercy, tre FDlC. I ask that you 
take appropriate steps to protect the confidentiality of tre Report ano related 
documents and that you contact me f you receive any recuests from sources outsice 
your Committee tor any information contained <n the Report. 

Sincerely, 

X - ^ , 

/ ^ ' ' _ - ^ ^ ^ 

■yHSifw o 1 

General Couna^i 


Enclosure 

cc: Jcnn J. Aca.r. RTC Inspector General 

Aicon A:k;as. Esq. iw;o enclosure} 
Vinson &. Eikins 


1214 


MEMORANDUM 


TO: 

The First Lady 

C 0 

FROM: 

Harold Ickes 


DATE: 

1 March 1994 


RE: 

Resolution Trust 

Corporation 


Attached is a copy of W. Neil Eggleston's 28 February 1994 
memorandum to me regarding certain issues involving the RTC and 
the Rose Law Firm ("Rose"). Attached to that memo are copies of 
/the FDIC report, dated 17 February 1994, concerning possible 
conflicts of interest regarding Rose's representation of the FDIC 
against Madison Guaranty, and the RTC's 8 February 1994 report 
concerning the same subject. 

It is my understanding that shortly after Roger Altman met 
with Bernie Nussbaum, me and others concerning the RTC statute of 
limitations, he received an opinion from an ethics officer of the 
Treasury Department that he, as the acting head of RTC, did not 
have to recuse himself from matters involving Rose/Madison 
Guaranty. I will confirm this situation. 

Please let me know if you want to discuss the attached. 
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THE WHITE HOUSE 

WASH INGTON 


(revised) 


February 28, 1994 


MEMORANDUM FOR HAROLD ICKES 

DEPUTY CHIEF OF STAFF 

FROM: W. NEIL EGGLESTON 

ASSOCIATE COUNSEL TO THE PRESIDENT 

RE: WHITEWATER— FDIC AND RTC ROSE LAW FIRM ISSUES 


The recent release of the FDIC and RTC reports 
addressing the possible conflict of interest of the Rose law firm 
in its representation of Madison Guaranty raises a number of 
issues . 

Whet did the FDIC end RTC conclude, end why doee it 
-iiz the? ??rfr n«< one are inconsistent? 


The FDIC report was released on or about February 17, 
1994. It was drafted by the Legal Division of the FDIC, and 
presented to FDIC Acting Chairman Hove, a Republican. 

Frost i Co. was Madison Guaranty's accounting firm in 
1984 and 1985. In that capacity, it prepared certained audited 
financial reports for Madison. The Rose firm used the 1985 
audited financial statement in connection with its representation 
of Madison Guaranty before the Arkansas Securities Commission. 

Madison Guaranty sued Frost i Co. in 1988 for the 
negligent preparation of financial statements. At the time, 
Madison was represented by the Gerrish firm. McDougal had been 
forced out of the management of Madison in the summer of 1986. 
When the FDIC took over Madison Guaranty in February 1989, it 
determined that the Gerrish firm had a conflict. In March 1989, 
the FDIC therefore replaced the Gerrish firm with the Rose law 
firm. 


The FDIC report reviewed the time period in which the 
FDIC was responsible for the conservatorship of Madison Guaranty, 
from February 28, 1989 to August 9, 1989 (when the RTC was 
created and took over the conservatorship of failed savings and 
loans) . The FDIC was thus the entity that retained the Rose law 
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firm to pursue the Frost & Co. litigation. The FDIC report 
reviewed relevant FDIC and RTC documents and interviewed 
participants, -including FDIC and RTC employees and Rose law firm 
lawyers. 


On the factual issue of whether the Rose law firm had 
disclosed to the FDIC its prior representation of Madison 
Guaranty, the FDIC concluded that the record was unclear. The 
report nevertheless concluded that no conflict existed between 
the Rose law firm's prior representation of Madison Guaranty and 
its representation of the FDIC in the Frost & Co. litigation. 

The report concluded that the firm's representation in 1985 was 
not "directly adverse" to the representation in 1989. 

The FDIC based its conclusion on two grounds. First, 
it stated that there was no evidence that the firm had any 
involvement in the creation of the Frost 6 Co. audit report that 
became the subject of the 1989 litigation. Second, it stated "we 
have found no evidence that the Firm had a close relationship 
with the S&L which might call into question its independence." 
This was one of the sentences that Senator D'Amato attacked so 
bitterly at the Senate Banking Committee hearing. 

On the issue of whether Mr. Hubbell had disclosed his 
relationship with his father-in-law, Seth Ward, who was then in 
litigation with Madison Guaranty, the FDIC stated that it was 
uncertain whether Mr. Hubbell had disclosed the relationship 
before the FDIC retained the Rose law firm. Nevertheless, the 
relationship was plainly known to the FDIC within three months of 
retention. Mr. Hubbell agreed to the creation of an internal 
firm "firewall" to guard against him receiving information that 
might be of use to his father-in-law. At the hearing. Senator 
r =» ire 1 ridirulsd vta: h= v; !' enrougn 

which he claimed light and heat could easily oenetrate. 

At the hearing, Chairman Hove testified that in 1989, 
FDIC standards required an actual conflict before the agency 
would bar a retention. Today, the FDIC's standards are much 
tougher and would bar a retention on the showing of an 
"appearance of a conflict of interest." Chairman Hove testified 
that under today's standards, the Rose law firm facts would 
present an appearance of a conflict. 

Chairman Hove agreed to have the FDIC Inspector General 
("IG") look into the conflict issue. It was somewhat unclear at 
the hearing whether the IG would look only at the process by 
which the FDIC arrived at its decision or would review the 
substantive issue. It was also unclear whether the IG would 
apply the actual conflict standard or the appearance of a 
conflict standard in its review, We should assume, however, that 


Z 


uooui r 
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the IG will adopt the broadest possible interpretation of its 
mandate. 


2. ' The' RTC Report. 

The RTC report was released on February 25, 1994 by 
Senator D'Amato. 

The RTC report differs in two major respects from the 
FDIC report. First, the RTC did not interview any Rose law firm 
attorneys. The RTC reviewed RTC records and interviewed RTC 
employees only. Second, the report is factual only. The report 
reached no conclusion on whether the Rose law firm had a 
conflict. As the report describes it scope, "This investigation 
focused only on whether or not Rose disclosed its previous 
representation of Madison to the FDIC and RTC." 

The RTC concluded that Rose did not disclose either its 
prior representation of Madison Guaranty or Mr. Hubbell' s 
relationship with Mr. Ward. 1 The report acknowledges , however, 
that within a few months of the retention, the supervisory FDIC 
attorney, Ms. Breslav, was made aware of Mr. Hubbell 's 
relationship with Mr. Ward. Ms. Breslaw determined that no 
conflict existed. 

The RTC did not hire the Rose law firm; rather, the 
retention by the FDIC took place before the RTC was even in 
existence. Further, the RTC acknowledges in its report that it 
had no outside conflicts committee, nor regulations, guidance cr 
policy on conflicts until after 1989. 

The conclusion of the RTC report is that the matter was 
referred to the Office of the General Counsel (Ellen Kulka) for 
; *• ^ n 're*' *te . 2 


1 An ultimate finding that Rose had not disciosea 

prior representation of Madison Guaranty or the Ward relationship 
would be a finding that Mr. Hubbell was not truthful in his 
recollection. Mr. Hubbell told the FDIC when it was preparing its 
report that he advised FDIC attorneys about the prior Rose 
representation of Madison Guaranty and believes that he also 
advised the government attorneys about his relationship with Mr. 
“Ward. Mr. Hubbell was not interviewed by the RTC attorneys during 
the preparation of their report. 

2 As noted above, the RTC report only addressed the factual 
issues of representation and disclosure. The report did not 
attempt to apply the facts to any applicable conflicts rules or 
regulations. It is not clear what the RTC General Counsel, Ms. 
Kulka, will do with the report. The RTC has an Outside Counsels' 

(continued. . . ) 
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At the hearing, Mr. Altaian agreed to refer tha RTC 
report to the RTC IG for review. 

What sanation coaid be imposed if the FDIC/RTC finds 
that the Rose law firm had a confliot of interest or an 
appearanoe of a oonfliot in handling the Frost k Co. 
litigation in 1999 and failed to diaolose that 
conflict? 

As noted above, it is not clear whether the FDIC or the 
RTC will review this matter under an actual conflict standard or 
an appearance of a conflict standard. It would seem that to 
impose any sanction, the IG would have to decide that the Rose 
firm violated a duty that was in existence at the time, not a 
duty that later became more strict. 

The most severe sanction that would likely flow from a 
finding that the Roes law firm had a duty to disclose its prior 
representation of Madison Guaranty and its relationship with Mr. 
ward and that it breached that duty would be that the Rose law 
firm would be permanently barred from any further work for the 
RTC or the FDIC (and possibly other banking regulators) . Leaser 
sanctions imposed by the regulatory agencies might also be 
possible, such as a temporary bar. 

Under the facts ae we now understand them, it would 
seem quite unlikely that the RTC could bring a civil action 
against the Rose firm or any of its attorneys for failure to 
disclose the conflict. To prevail, the RTC would have to show 
fraud or intentional misconduct that caused substantial loss to 
the institution or unjust enrichment to the Rose firm. The RTC 
could only really show fraud or intentional misconduct if it 
could demonstrate that the Rose law firm "threw" the Frost t Co. 
litigation because cf itc nricr r5pr£3*irit.u 4 _lcn of Madison 
Guaranty . 


Criminal liability for the Rose firm would seem even 
more remote. To prevail, the Special Counsel would have to show 
that Rose acted with intent to defraud the savings and loan or 
wilfully made false statements to the FDIC/RTC through its 
failure to disclose the conflict. 

What civil matters is the RTC investigating, who can it 
sue, and why didn't we hear anything about a oivil 
investigation until late 1993? 


J ( . . . continued) 

Conflicts Committee to which she could refer the report. She could 
presumedly also refer the report with a recommendation to the RTC 
Acting CEO Jack Ryan for action. 
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The RTC is investigating whether it has a civil tort 
action against anyone who caused a loss to Madison Guaranty. 

This would include insiders such as James and Susan McDougal and 
members of the Board of Madison. It also includes professionals 
who provided service to Madison Guaranty, such as the Rose law 
firm, other law firms, and accounting firms. The Frost & Co. 
suit is an example of a suit against a professional service 
provider that caused loss to Madison Guaranty through a negligent 
audit. The RTC could also sue outsiders, including the President 
and Mrs. Clinton, if the RTC found that the outsiders worked with 
insiders illegally to divert assets of the savings and loan. For 
example, if the RTC believed that the Clinton campaign knowingly 
received diverted Madison assets at the April 1985 fundraiser or 
that the Clintons knowingly received other diverted Madison 
Guaranty assets through Whitewater, it could bring suit. The RTC 
commonly sues the recipient of a loan where it has information 
that the borrower knew that the loan was improper. 

Under the legislation creating the RTC in 1989, the RTC 
as conservator of a failed savings and loan had to bring a tort 
claim within three years of the time the RTC (or FDIC as 
predecessor) took over the institution. The FDIC took over 
Madison Guaranty on February 28, 1989. Thus, all torts had to be 
brought by February 28, 1992. That day passed during the 
campaign. 


The Resolution Trust Corporation Completion Act, signed 
by the President on December 17, 1993, revived the possibility of 
a civil action. Under that legislation, a narrow class of torts- 

and that either caused substantial loss to the institution or 

u.'tZ . v.tiviik. ‘Zw the zzz zr.z t — r — i c '. r _ ~ c . ~. ~ , — "■ * " 

extended the limitations period such that this category of tort 
could be brought within five years of the time the RTC took over 
the institution. 4 Moreover, the statute specifically provided 
that the five year period would apply even if the three year 
limitations period had already run. 5 


3 I am unaware of any civil suits brought by the RTC prior to 
February 28, 1992, but I would not be surprised if it had sued 
McDougal and other insiders. McDougal was indicted in 1989 for 
bank fraud involving Madison Guaranty, and was acquitted in 1990. 
It would be fairly common for the RTC to pursue a civil action even 
after an acquittal. 

4 Torts based on negligence are still covered by the three year 
statute of limitations. 

s The statute of limitations for crimes involving financial 
institutions is 10 years from the date the illegal conduct 
occurred, regardless of when the RTC took over the institution. 

5 . 
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As a result, the RTC would not have been looking into a 
possible civil suit involving Madison Guaranty after February 

1992 and-before the passage of the statute last fall. In late 

1993 and early 1994, Senator D' Amato and Rep. Leach recognized 
that the legislation had revived the possibility of an RTC 
lawsuit in the Madison matter. Both took to the floor of their 
respective chambers, aggressively urging the RTC to commence an 
action before the statute expired. In early 1994, the RTC — then 
faced with a statute of limitations that would run by the end of 
February — hired the San Francisco-based law firm of Pillsbury, 
Madison and Sutro to assist it in determining whether to bring 
any civil actions arising out of Madison.* 

In February 1994, the statute of limitations was 
extended once again, through the life of the RTC, which is 
expected to expire on December 31, 1995. 

How that Mr. Altman aa Acting CEO of the RTC has 
recused himself from further involvement in Madison 
Guaranty matters, who at the RTC will be the decision- 
maker on whether to bring a civil action arising out of 
the failure of Madison Guaranty? 

Following his testimony before the Senate Banking 
Committee on Thursday, Mr. Altman recused himself as Acting CEO 
of the RTC from any further involvement in Madison 
Guaranty/Whitewater matters. 


* The partner at Pillsbury assigned to this matter is Jay 
Stephens, a Republican who was a member of the Reaaan and Bush 
iidmxn istraticr.s . From to April 1936, Hr. Stepnens was a 

political appointee at the Justice . °y 1995, he hzd 

AaiOwiaCs Deputy Attorney General. From April 198 6 through 
March 1988, he was Deputy Counsel to the President. In that 
capacity, he had a role in the Iran/Contra Affair. After published 
reports that Oliver North had shredded documents, Mr. Stephens 
called Fawn Hall. When she denied (falsely) that any improper 
shredding had taken place, Mr. Stephens accepted her denial, and 
the White House issued a statement denying the shredding. 

In March 1988, President Reagan appointed Mr. Stephens to 
be U.S. Attorney for the District of Columbia. When President 
Clinton sought the removal of all U.S. Attorneys in April 1993, Mr. 
Stephens called a press conference at which he suggested that the 
President was acting to frustrate the investigation of Rep. 
Rostenkowski . At the time, Senator Dole called for hearings into 
what he termed the "March massacre." Until January 1994, Mr. 
Stephens had been considering running for the Senate. 


£ 
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Tha top official at tha RTC who will ba making thaaa 
daclaiona on Madison Guaranty is Jack Ryan. Mr. Ryan was 
fonnerly_vith_the Offics of Thrift Supsrvision. He is a carser 
official. His principal advisor will bs Elian Kulka, now Gansral 
Counssl of tha RTC, who also cams from OTS. Ms. Kulka is also a 
career official. 

Wa intend to nominata a parson for tha position of CEO 
of the RTC within tha next few weeks. Wa can anticipate that any 
person tha President nominates will be pressured to recuse from 
any Madison-related matters. If tha parson refuses to recuse and 
is confirmed, then that person will become tha decision maker. 

If that parson is forced to recuse to achieve confirmation, then 
Jack Ryan would remain the decision-maker on Madison matters at 
the RTC. 


W.N.E. 
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8/20/85 MF corp res for Ward to act in purchase of IDC 

9/3/85 McD/Ward agrmt: Ward pur N of 145th for $1.15; M 270 day 
optn for $1,187 


9/13/85 

IDC-KFC Purchase Agrmt. MFC Assignment to Ward 

9/24/85 

Ward/MF Agrmt.: W pur non-recourse all N of 145, water & 


sewer; 270 day option for amt of note + int; 10/4% commission 

* Backdated Agrmt excepts 22.5 acre Holman acres; $35K optn 
payment 


10/4/85 

IDC closes. 

2/25/86 

W $7 OK unsecured note to MG, ammt left on IDC 


2/28/86 Castle Water & Sewer closes: all IDC gone except Holman 

acres; $1.15 W note paid 

3/31/86 MG gives W $400K: secured by Holman acres; personal 

recourse 


4/7/86 

MF note to Ward, $300K 

5/1/86 

90 day Option Ward to MFC; $400K price; $1K paymt 

6/6/86 

Ward released from per lia on $400 and $70K notes 


12/12/86 Wards quitclaim Holman acres to Madison 


9/2/87 

Ward v. Madison comol. filed 

3/30/38 

2 day trial begins, judgement of -$350K in favor of Ward 

9/30/93 

Ward/RTC settle: Ward pays $325K and gets full release 


Uls-J'tb) 
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October 7, 1985 


TO: 

Seth Ward 

FROM: 

Jim Me Doug 2 1 


According to my calculations the commission on the sale 
of the two acres which was closed Friday was 514,500. 
Please advise me how you wish this check made out and I 
will order it paid today. Also, I need to know the 
name of the buyer. 

Apparently there is some opposition from existing land 
owners at 145th Street to the of mobile homes 

on our property. I think tneir opporsitlon merely 
arises from ignorance as to the plans. However, we do 
need to check to see if there is an existing Bill of 

Assurance on the property which would prohibit our 
planned use. Further,, it is mv uncers landing that the 
Planning Commission regulations ttet adjoining 

- - * n e t s _ t g_ . -n r. c l i z. e z / trr-d m a z _ a 

this procedure. 

We need to oroceed with the staking of lots. This will 
give us inventory to be selling on while Allison is 

getting his units moved in. We need to find out from 
Allison how many units 'e is moving and a description of 
the units. I understood at our last meeting that he 
would be sending some douole wides and some single vices 
and that we would place them in different areas. We 
need to arrange to get the man wno will be in charge of 

delivering the units and contact with Mr. Randolph to 

coordinate site preparation. 

JM/ss 


; PLAINTIFF S 
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Chairman Saidhan 
Hr. Ro aan 
Hr. TUoait 
Hr. Mo nail an 
Hr. 8rical«y 


Mr. Jacobi 


Mr. Roalla 
Hr. Dudin* 

Hr. Marginal 1 i , R/0 


- Eabruary 26 . 139: 


Mamorandua To: 

/ 


Carald Jacobi 

Spacial Counoal to til* RTC 


and 

William Real 1* 

Daputy Exacutiv# Diractor 


from: 


April Bn 
Sanior At 




Ra: 7236 Madison Guaranty Saving* and Loan 

Augusta, Arit. - In Racaivarahip 

Raquaat for Author! ration to Accapt 


RZCCKHZKDATIOH 

Thii mamorandua raquaata authority to sattla a panding accounting 
aalpractica cas* by a c cap ting tha 51, 02 5 , 000 ,<rf f arid by Crum ar.d 
T cretar- {■CAP W 1 . tha corriar which providad^daf andant Frost. and 
Company {v-rreat* 5 } with liability ervarag*. 

CiF has not givan a- •pacific da-rs on which its offar axpirso. 
Hewavar, our caaa is ichadulad for trial on Haxch 25, 1591. If 
authorisation to accapt tha carriar'a offar is grant*! by Mam t 
11^ 1991. v* will Mvi tha axpanaa of tha final tvo waaxa of 
trial preparation. Va aatimata thia amount^to ba approximata ly 
*30,000.* / 


Piat axparianca indicataa that CAP diaplaya aora aarioua 
intaraat in sattlaaant aa a trial data approach*!.. In this casa, 
w* dh hot baliav* that CAP is avara that thara ia a rial chanca 
that our trial witl ba raachadulad for naxt Pall. If CAP baconas 
avara of thia poaaibility, it may raacind tha offar, invaat tha 

in aight to tan 


aattlamant fund*, and raaumAr tyrgaining with ua 
months. Avoiding thia continuance ij anothar ra 
tha outstanding -offar quichly. I r 

5 


r..»on tQ H *yi_us - ■ 


\ \ 

PK)VlU.O^0 AN‘l' COMMUtNTlAl 

!llvHN?Y v -CLIENT PGTVlU'hJ* 
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Memorandum to Mr. J act behind Hr. Roelie 
Pigs 2 

/' ritatnta of lhm_Clila 


In order to prevail, v« suit prov« the •xiat*nc« of: 


■l. 


(1) an audit faHur* 

(2) which .caused 

(3) loss'." 

/ 

Audit Fa litre 




Frost audited the Madiion Guaranty Saving* and Loan C"Madiacn") 
financial statements for 1984 and 1985. in taco inaunca, an 
unqualified opinion, i.*., ons which concluded that the\ 
•tatsments fairly reflected the SiL's financial condition, va* 
Issued. However, til* rHL38 ' * 1916 examination found significant 
deficiencies in Madijon's accounting treatment of r*al aetata 
development projects, iubsidiary investment, and raaarva dor loan 
loaaaa. The adjustments impoaad aa a result of this examination 
rendered Madison insolvent. 


Madison subsequently retained Peat, Marwick, Main and Company to 
ra-audit tbs statamants first evaluated by frost. Peat, Marwick 
reached tvo conclusions: first, that Madison's internal controls 
were ao poor that the 3*L's financial statasenta vere virtually 
incapable of audit and second, that there vas serious question 
about Madison's ability to continue as a going concern* Because 
these vers very different conciusione that those reached in the 
initial audita, Madison sued frost for malpractice. 


We inherited the case when Madison vas placed in conservatorship 
in 1989 . * Investigation by in-house CPA Lee Sorenson of NCCC 
supports the conclusion that audit f ailursi- occurred . Me - 1 
i icr.if leant , frost did r.ct calculate Madison 1 s loan less reserve 
by performing detailed review of speem e loa ns. — -- frost 
simply allotted one per cent of the outstanding balance of each 
relevant category of loans to tlTs ristr/t. furthsr, rrest failed 
to test the adequacy of any of the appraisals in Madison's files 
and entirely based its past-due loan tastvork on information 
— .provided by Madison's management. Mo attempt to verify this 
information through appraisal or financial statement data vas 
made. 


Cur independent expert has teetified that frost should have 
evaluated the risk of loaa in Madison's portfolio by classifying 
loans, as bank examiners do. He's further teetified that 
Laventhol and Horvath ("HH") , the firm with which he vas a 
partner until its recant bankruptcy, employed this approach to 


l 


3 Since' ■final resolution" in October of 1990, 
pursued the matter on behalf of RTC Corporate. 


| 
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Memorandum to Hr. ^Jacobs and Kr . Adella 
Pag* 3 

banX and JtL audita a* a standard practice. 

Unf ortunataly , our expert has only been able to produce 
documentation vnich jhoy»_th* t__UH routinaly handled banX audita 
in this Banner .^He-has not beerr~aBle^to document standard 
practica fot,'5«L audita. Further, T roat* a attorney* have 
disccvarsd^an SiL audit performed by another .HH partner at about 
the aaaa tia* as those at staXe in this cast in. which a\ different 
a*tho<r of evaluating risX of loss was employed. v If the case la 
triad, rroafa attorneys will certainly uaa these inconsistencies 
to attach the credibility of our expert. 

/ \ 

It la, however, worth noting that the relevant accounting 
standard* do not require that an auditor uae any apecific Bathed 
of evaluating risX of loan loss. Inataad, they require only that 
/a method be used which considers the overall circumstances 
surrounding the tasted transactions. In its re-audit of Madison, 
Peat Harwich used a different Method than the one recommended by 
our expert, but rsachsd the same conclusions. Because Frost did 
not employ any auch method, w# should be able to prove that lta 
audita era flawed - regardless of the problems with our expert 'a 
tastiaony. Ovarall, our chance of prevailing on this alasant of 
the case is approximately 70 per cant. 


1. Causation 

In any accounting malpractice cams, we Bust ahev that the 
relevant SiL relied on the flawed audits to maXa. subsequent 
business decision*. ?ut another way, we aust show that but for 
its rslianca on flawed audita, the SiL would" have stopped or 
slowed investment in th# speculative proj^ctm which ultimately 
wjusw lomm. Ih it. jet IcS time, va curt ohev that 

in comparison with other possible causae., — tha-daf ends nt aud itor 
was acre than 50% rmsponslbla for the loss which resulted frea 
its flawed auditm. 

In this case, vs will have a series of problems demonstrating 
that Madison railed on the audita to eaXs decisions . First, 
Madison CSC John Latham plead guilty to banX^fraud charges last 
Spring. It is highly unliXely that diffsrent audits would have 
influenced hie decision maJcing. Second. Madison's board of 
directors was passive. For the most part, it did what Lathas and 
primary shareholder KcOcugal told it to do. rven todey, only one 


4 Contrary to our expert's initial taatimony, it appears 
that LiH did not have a itandard approach to S4L audits. 

4 HcOougal vaa tried for banX fraud last Spring . H< Kalnly 
through prosecutorial error, he was acquitted. 


\ 

\ 

\ 
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Memorandum to Hr. JacoDe and Mr . JTde-ile 
Page A 


director is willing to teetify that ha would have votad igainet 
additional riaky raal aatata development lending ir Madison* a 
outs Ida auditor had generated critical audita. \ 

/' 

Much of tha loaa whicfr-rmdar liee-bur-case la attributable to 
abuaiva inslder^transact ions . Consequently^if r roat laxabla to 
introduca evidsnca of tha contributory nagiiganca of tha' 
ihdividua lx^vho initiatad and approvad thaaa transactions', i.a., 
/tha reckless inaidara and paaaiva outsiders, va probably have 
/only a/40% chance of proving that auditors ara sore 'than half 
responsible for tha loaa which anauad. 

I / \ \ 

In riaponia to this problem, va hava asked tha court to. isaua an 
ordar which prevents tha introduction of avidanca at trial of tha 
inappropriate manner in which tha Madison diractors and officers 
managed tha institution. We've baa ad our request on a lina of, 
cisaa which hava hald that tha only avidanca of audit cii'ant 
mismanagement admissible in an accountant liability auit 1 j i 
avidanca that tha audit ciiant provided tha accountant with falsa 
financial information to audit. 

i ! i 

This is tha first time that this argument has baan aada Lh 
Arkansas. Last yaa r, it was rejected in Minnesota, anothar ststa 
within tha Ith Circuit. It’s baan accspted la a acsttsrsd mix cf 
jurisdictions across tha country, including a rscant 10th Circuit 
decision which intsrpreted . tha law of Oklahoma, Arkansas* i 
naighbor. Va astlmats that wa hava a 30% chancs of winning tha 
notion which raises this issua. / 

\ \ 

If, our avidantiary motion auccsads, our chancs ol proving that 
frost Is aora than half responsible for tha raiavant loss 
improve*. Hcvavar, froat wili go averything^possibi# to convince 
tha jury thht the leas pecirr-w bwcousa <rf svar.tr cute ids itr 
control, Va balisva that frost will arg ue that th a downturn— in 
tha Arkansas economy contributsd_ to tha loss. Va also baliava 
that frost will claim that tha rKL3B contributed to tha loss by 
accapting Madison business- plan* wnich tolerated continued rsal 
•stats davalopmant landing, finally, froat will attack tha 

— Arkansas regulators for failing to close Madison when it became 
insolvent. / 

i \ \ \ 

Wa hava aakad tha court to issua an ordar which prevents tha 
introduction of avidanca of regulatory contributory nagiiganca at 
trial. 'This raquaat i* basad a vary strong lina of case* which 
holds s that bank and thrift regulators * duty to perform 
responsibly runs gnly to the public. It does not run' to ths 
directors, officers and other prof sasionals affiliated with a 
failed institution. Va are almost certain to obtain tha 
evidentiary, order which wa teak on this point. Hnr , 

i \ \ sz 

However, it was the contrast between the frost audita and th« 



/ 
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Mamorandum to Hr. .Jacobs iM Hr. 
Page 3 ^ 


'PbeiLa 


raaultm of tha rHUB 1916 axamination which prompted Madison to 
invastlgats «udit failura. (Saa *bov«.) Consaquantiy , rrost has 
•ubpoenaad tha ralavant axaminar and suparvisor/ agent. Ita ' 
attorney* will csrtalnl y try to it «r thaaa individuals' 
testimony away frq*~-4rta proper pu^poaa^ confirmation 'that an 
audit failura ^occurred - and toward avidancs o t radiator/ 
mi. a taX*. Assuming that va obtain tha ordar which aliainataa 
avidanca of ragulatory nagliganca from tha casar v wa will od^ac: 

/to this tactic. Hcvaver, tha jury may find tha procaaa confusing. 

/ \ \ . 

\ \ \ 

In this rsgard, it is worth santioninq that our caaa Is panding \ 
in a fairly widaapraad fadaral district. As a rsault, our jury 
win ba drivn fro* both Littla RocX and outlying rural araaai. 
Consaquantiy, thars la «oia rlsX that tha -Jury vill not have th a 
to unoaracand tha aora complies tad aspacta of our 


vu£. toxlU \% 4 

TB summarise: Assuming that wa win both of our avidantiary 
motions, i.a., that avidanca of both diractor/of f icar i _l ^~ ■■ - 

contributory nagligancs and ragulatory contributory nagliganca la 
officially aliminatad from tha ease, va hava approximataly a «o% 
chancs of proving that auditors ara mors than half rasponslbla 
for tha laaa which undarliaa this action. 

\ 3 . Less 

Frost cannot ba hald rasponslbla for loss incurrad prior to its 
tnvolvaaant with Kadison. further, frost cannot ba hald liabla 
for lbs* racXiassly incurred by Madison if tar it was notifiad 
that tha audita vara f lavad. Rasping thaaa parameters in mind, vs 
that our damage window runs from July If, 19 i 3 to July 
11, 1986\ Tha first of thaaa data* raflacta tna point at vmcn 
Muciacn * s heart raviu^roc unc begun zz mi/ ~r 

Tha aacond raflacta tha point at which tha beard was notified cf 
potantial flaw* in frost’s conclusions through receipt of tha 
fHL38 1984 examination and^prcpoaad Casaa and Resist Ordar. 

During this pariod, principal advancaa war* mads which hava 
- ganaratad approximataly 17,000,000 in loss,. 


\ financial Anil^ls of frcscud Sallli aaia 

' N 

Tha $T K 000 , 000 policy issued by Cif ia our recovery aourcs. 5 Ths 
following calculations translata tha abova discussion into 
nuas r i ca b ■ t s ram . 


* frost la a small fim with almost lnsignif leant rsscurcs*. 
Absorbing tha insurance policy’s 350,000 daductibla wiilf^Sa ita 
contribution to tha settlement. 

! \ \ 
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Haacrandum La Xr . Jacob* *nd Hr. Roall* 

P »g a 4 

/' 

rirac acanariai 

/ \ 

< 70 (chanca of oravittg— audit-fxilura) 
x.40 (chanca ^of" prcvinq cauma tion"Tr* *v tdanca of 

diractcr ixrt f icar contributory nagl ig^nc^a* adxiuibl*) 

- / \ 
z' 

/ 

. 2 8 , x 53,000,000 (inauranca policy) - 5840,000 

/ 


Sacond icsnario: 

.70 (chanca of 

x.60 (chanca of 

fc off icsr 

- . 42 

.42 X 53 , 000 , 000 


proving audit failur*) 

proving causation if *vid«nc* of director 
contributory naglig«nca is not adaiasibla) 

1 

i 

( insuranca policy) * 51,240,000 


Tha diffaranca batvaan calculation* for tha two acanarioa 
(51,260,000 - 840,000) - 5420,000. 


5420,000 

x .50 (chanca of axciuding avidanca of diracctr/off icar 

contributory naglig*nca by winning panding 
motion) / 

- 5210,000 

/ 

Improving 5840,000, our causation worst caaa ^acanario , by 
$210,000 tc raflict our srar.ca- of winning- Tha panning avidrntirry 
rcticr. 1 <!■ vith * ■•cti^aant fioura of 5i. 050, 000. 

\y 

Hcwavtr, bacauaa tha judga la bahind achaduls, ha may pcstpcn* 
our trial. Tha trial of a caaa of this complexity will taJca 
apprcxiiataly a month. A lonth bloch of court tima ia not liXaly 
to baooma avmilabla until tha fall of 1591. If tiaa ia illottad 
for tha trial itxalf, jury dallbaration, post judgaaant aotiana , 
and tha court'* final ruling, it bacomaa apparent that if tha 
trial is Dot bald in Karch of 1990, va vill"aot racaivad tha 
procaadm of a judgement far six months to a yaax. 

\ 

Tha praaant vmlua of our 51,050,000 aattlaaant flgura ricaiv*d in 
six mortths is 51,014,500. Tha pra*ant valua of our 51,050,000 
aattlaaant, figur* racaivad in ona yaar ia 5981,301. Tha currant 
51,025,000 cffar axcaad* both. 

\ \ 

To data, va hm incurred approximataly 5150,000 in lagmo^^aa* 
and 540,000 in axpart faaa. final praparation and trial of this 
matter ia liJcaly to add about 575,000 in lagal faa* and 510,000 
in axpart faa* to our coat. Accapting tha carrier'* offar would 
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tbaraieri anafcla ua to aav* $a5,000. 


Csnclualcn 


T or tba foregoing raaaona, I racomaand t-1at va aattla tnia aattar 
by accapring tn« carrlar'a 51,025,000 ofTar. 


i 

C3NCJR: 


JcHri/^aaty J 

Aaa^atant Gananl Counjal 
Lag*! Diviaion 


JLca. 

Gerald Jacob* ‘ ^ 

Special Couitaal to tba RTC 
L-agai Division 
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1 Hartman: 
Regional Director, 
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li 


CONFIDENTIAL 


li 


(a) Were YOU billing partner for matters nos. 1 through 4, 

| all of which were opened in 1985? [Matters ncs . I through 4 
’were "Stock Offering," "Limited Partnership," "Bibler" and 

"General."] 

i! 

!j Yes. 

(b) Was Webster Hubbell the billing partner for MADISON 
GUARANTY matter no. 5, entitled "I.D.C.," which was opened on or 
about August 2, 1985? 

No, based on the time records, I believe that I was. 

'! (c) If so, why was Webster Hubbell, rather than YOU, the 

billing partner for matter no. 5? 

Please see my response to No. 62(b), surra. 


Ir.terrocatorv No. 63 : Identify the lawyers at the Rose Law 

j Firm who had responsibility for obtaining Madison Guaranty 
matter no. 5 ("I.D.C.") for the Rose Law Firm. If the matter 
came to the Rose Law Firm without any solicitation on the part 
of the Rose Law Firm, identify the lawyer or lawyers at the Rose 
Law Firm to whom the matter was referred by the client or 
clients, and identified with respect to MADISON GUARANTY matter 


I do not recall how or why the Rose Law Firm was asked to 
give legal advice concerning IDC, cr whc was responsible for 


Interrogatory No. 64 : DESCRIBE the work YOU performed with 

li respect to MADISON GUARANTY matter No. 5. 

j| I remember almost nothing about this work, but after 

il 

jj reviewing certain memoranda prepared by Rose Law Firm lawyer 


primarily of supervising research concerning legal issues, such 


this . 
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CONFIDENTIAL 

^ as whether it would be legal to open a tasting room for a 
j proposed brewery, in light of the fact that the land was, 
j arguably, located in what had once been a "dry" township, and 
other questions relating to the provision of water and sewer 
service by a utility which was located within the IDC PROPERTY. 

I believe that, based upon my time records, I conferred with 
Seth Ward on several occasions, and I believe that I would have 
discussed the legal research the firm was conducting, but I have 
no recollection of the content of these conversations. Alsc, as 
previously indicated, I believe that I had some limited 
involvement with an option agreement between Mr. Ward and 
Madison Financial (which appears to have been billed as a 
"General" rather than an " IDC" matter' Although I have no 
ion ui that proj ect . 

Ir.t err oca torv No -5 : DESCRIBE the work Webster Hubbell 

performed with respect to MADISON GUARANTY matter no. 5. 

I do not know what work, if any, Webster Hubbell performed 
with respect to the IDC matter. According to the billing 
records, copies of which my counsel have furnished to the RTC, 
he does not appear to have billed any time to the matter. 

Ir.t err oca t cry Nc . 56 : DESCRIBE the work Thomas P. Thrash 

performed with respect to MADISON GUARANTY matter no. 5. 

I have no recollection of what work Mr. Thrash did, but the 
billing records my counsel have furnished to the RTC show that 
he billed time for some real estate work an the IDC matter. 
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Report Reveals 
Rose Firm Role 
In Land Deal 

Mrs. Qinton a Partner 
At Time of Legal Work 


By Susan Schmidt 
and Sharon LaFraroere 

Wntagt oo Pd* Stiff Wntcn 

The Rose Law Firm did the legal 
work on a 1985 land deal for Madi- 
son Guaranty Savings & Loan that 
involved “fictitious" transactions and 
led to losses large enough to bank- 
rupt the S&L, the inspector general 
of the Resolution Trust Corp. re- 
ported yesterday. 

The deal, which involved several 
prominent Arkansans, including the 
current governor, was cbtictzed as 
early as 1986 by bank examiners 
who said Madison rebed on a straw 
buyer to purchase the land. But it 
was not previously known that the 
Little Rock firm in which first lady 
Hillary Rodham Clinton was then a 
partner worked on the legal issues 
surrounding the 1,100-acre industri- 
al and trailer park development. 

Hillary Clinton was one of 11 
Rose lawyers who worked on the 
project known as Castle Grande, but 
the exact nature of her role is not 
entirely clear from the summary of 
the RTC report. 

According to RTC inspector gen- 
eral Jack Adair, the Rose firm repre- 
sented Madison in the purchase of 
the land in 1985 and in state regula- 
tory issues involving a water and 
sewer system and a brewery that 
. was to be built on the site. The sum- 
! mary did not say whether Rose law- 

vers were aware of the phony nature of the 
Lind transactions. 

However. Adair strongly criticized Rose 
for failing to disclose its involvement in the 
project as well as other work it did for Madi- 
son when the RTC hired the firm after the 
thrift failed to pursue and settle a legal case 
Against Madison's accountants. 

; The firm had many other undisclosed con- 
flicts of interest in government work it did 
arising out of S&L failures, the report s.r /J 
Rose had conflicts oi interest in six of 16 cas- 
es the government hired it to pursue be- 
tween 1989 and 1994. as well as in two oth- 
er cases involving the RTC in which Rose 
represented another party, the inspector 
general said. 


The RTC report was the thud time in less 
fhan two months the Rose Law Firm has 
Seen criticized for the way it handled its 
work for federal agencies involved >n clean- 
ing up the S&L crisis. In June an RTC audit 
questioned $446,000 of Rose’s RTC bills, al- 
most a third of what the firm was paid. On 
Monday, the Federal Deposit Insurance 
Corp. criticized the firm for numerous con- 
flicts of interest in its government work. 

! The inspector general’s office forwarded 
the report and recommendations to agency 
Bead Jack Ryan yesterday. Officials in 
Adair's office declined to say what action 
they recommended; the RTC has been 
weighing whether to bring a civil claim 
^gainst the firm. ’ 

» In addition, the inspector general s find- 
ings have been turned over to Whitewater 


is conducting a criminal investigation. Law 
firms that do work for the government are 
required to certify in writing whether they 
have any conflicting legal engagements. The 
deliberate failure to disclose that information 
isa crime. - 

Hillary Clinton was the billing partner on 
work the firm did for Madison in the xrrid- 
1980s. After the S&L failed, her onetime 
partner, Webster L. Hubbell, won the RTC’s 
business in pursuing Madison’s accountants. 
Hubbell has since pleaded guilty to defraud- 
ing the firm and his clients, including the 
RTC and FDIC, and reports to pnson next 
week. 

An attorney representing the Rose firm, 
AJden Atkins, blamed Hubbell yesterday for 
failing to tell the RTC of Rose's work for 
Madison. “The allegedly false statements are 
almost entirely by Hubbell, they are all by 
Hubbell," Atkins said. 

He said that despite the lack of disclosure, 
the RTC auditors were wrong in concluding 
the firm’s past work should have barred 
them from working for the federal agency. 
‘The clods who were doing the investigation 
had no idea of what they were looking for," 
he said. “They had no idea of the rules of eth- 
ics." 

Atkins said Hillary Clinton's work on Cas- 
tle Grande was limited to regulatory ques- 
tions. “She didn’t handle the dosing or sale 
of the property," he said. “A lot of the work 
did not go through her." 

Rose’s work is likely to be examined in 
hearings that the House Banking Committee 
will conduct on Whitewater starting Monday. 
The pane! also plans to hear testimony about 
how the Madison S&L was run. and about its 
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lies (o the Whitewater real estate venture 
co-owned by President Clinton and Hillary 
Clinton and Madison owner James B. 
McDougal and his ex-wife, Susan McDougaL 
Lawyers for the Clinton* had no immedi-' 
ate comment oo the 47-page report, jrtuch is 
a summary of a huge document that has not 
been released. But the White House made 
available written responses from the presi- 
dent and his wife to a senes of questions 
from the RTC in May that covered a range 

“She didn 't handle the 
closing or sale of the 
property,” Alden Atkins, 
an attorney for the Rose 
Law Firm, said of 
Hillary Rodham Clinton. 
“A lot of the work did 
not go through her." 

of Whitewater issues, mciuamg the Rose 
Law Firm’s work for Madison. 

The first lady was not asked specifically 
about Castle Grande in the interrogatories, 
but she generally descnbed her work at the 
Rose firm for Madison as very linuted. 

The Castle Grande property was one of 
Madison’s biggest and most criticized real 
estate deals. The S&L .was barred by state 


regulation from purchasing the entire 1.100- 
acre property outright for development, so 
McDougal got one of his employees. Seth 
Wird — Hubbell’a father-in-law— to buy 
some of the property in his own name, with 
Madison providing a loan for the entire 
amount and promising Ward hundreds of 
thousands of dollars m commssjon for his 
trouble as the property wu sold off. Under 
the terms of the loan, Madison could not sue 
Ward if he failed to repay the loan. 

Rose lawyers prepared purchase agree- 
ments and attended the dosing as counsel 
for the purchasers. 

The Castle Grande transactions violated 
federal regulations. Adair, the RTC inspec- 
tor general, said, because they were done 
without adequate appraisals and without the 
petmissioo of federal regulators who were 
trying to rem in the free-wheeling savings 
and loan. 

If Madison had accurately related the loss- 
es related to the Castle Grande develop- 
ment. the SAL would have been considered 
insolvent, bank examiners found when they 
descended on the thrift in the spring of 
1986. Federal regulators demanded McDou- 
gal's ouster in mid-July, and Hillary Clinton 
terminated Rose’s retainer arrangement 
with Madison three days later. 

The inspector general was particularly 
critical of the Rose Law Finn's work on Cas- 
tle Grande because its lawyers knew the 
thrift was already m financial trouble. 

“At the time it assisted Madison Guaranty 
with the Castle Grande deal. Rose Law Firm 
was aware of regulatory concerns about the 
soundness of the institution, particularly its 
net worth, through its representation of 


Madison Guaranty on applications with the 
Arkansas Securities Department to issue 
preferred stock and to commence bro- 
ker/dealer operations.' the summary report 
said. 

Rose’s work on the stock plan is another 
of the undisclosed conflicts ated by the in- 
spector general The struggling SAL wanted 
approval to raise more capital by selling 
stock. As part of that effort. Rose p r es e n ted 
statements prepared by the accounting firm 
of Frost Si Co. — the organization it later 
sued for the RTC — showing that Madison 
was in good financial shape, although the 
thrift was actually close to insolvency, anoth- 
er government audit showed. 

When the prospect of Madison work on 
the stock deal came up, Hillary Clinton aid 
in respo ns e to RTC questions, she helped 
her firm work out an arrangement to assure 
it would be paid. But she said. "I was not *in 
charge’ of the Rose Law Firm’s work- far 
Madison in 1985-86, although I was the biD- 
mg partner." 

Instead, she said. Richard Massey, a Rose 
lawyer who specialized tn securities, repre- 
sented Madison on the stock issue before the 
Arkansas state securities board. 

“1 was not involved in the day ter day 
work," Clinton said. As far as she knows, she 
said, her name appears only three times "in 
the many documents exchanged by Rose and 
the state regulators." 

Hillary Clintoo billed Madison $4,172 for 
work on Castle Grande and the stock propos- 
al. according to documents released yester- 
day. 









INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 




I 


WEDNESDAY, FEBRUARY 7, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington, DC. 

The Committee met at 10:12 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENTS OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. Mr. Hubbell. 

[Witness sworn in.] 

SWORN TESTIMONY OF WEBSTER L. HUBBELL 
FORMER ASSOCIATE ATTORNEY GENERAL 
U.S. DEPARTMENT OF JUSTICE 

Mr. Hubbell. I do promise. 

The Chairman. I think I will, just for the purposes of the record, 
indicate that Mr. Hubbell is accompanied by his attorney; is that 
correct? 

Mr. Hubbell. Yes, Senator. This is John Nields with the firm of 
Howrey & Simon. 

The Chairman. Mr. Hubbell, do you have any statement that you 
would like to give? 

Mr. Hubbell. No, Senator. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Mr. Hubbell, back in 1985 and 1986, you had a 
number of conversations with your father-in-law, Seth Ward, about 
his work and his dealings with Mr. McDougal in the transactions 
that he was engaged in with Mr. McDougal; isn’t that correct? 

Mr. Hubbell. That is correct. 

Mr. Chertoff. You talked to him about the transactions before 
he started to engage in them? 

Mr. Hubbell. I knew that he had gone to work for Madison and 
I knew that he was looking at various projects for Madison, and I 
knew one of them was the IDC property, yes. 

Mr. CHERTOFF. You knew that he was, in fact, going to take part 
of the property in his own name and hold it on behalf of Madison? 

Mr. HUBBELL. I don’t believe that I knew that before the fact, 
Mr. Chertoff. 
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Mr. CHERTOFF. Did you know it after the fact? 

Mr. Hubbell. Yes. 

Mr. CHERTOFF. You knew it from Mr. Ward? 

Mr. Hubbell. Yes. 

Mr. CHERTOFF. When did Mr. Ward tell you about it? 

Mr. Hubbell. Sometime after the transaction closed. 

Mr. CHERTOFF. Would that be within a couple of weeks? 

Mr. Hubbell. I’m sure it was. 

Mr. CHERTOFF. You understood that the reason Mr. Ward took 
the property in his own name and held it in his name on behalf 
of Madison was because Madison had legal limits on the amount 
of property it could own directly; right? 

Mr. Hubbell. I am not sure that I knew as a lawyer. I knew one 
of the reasons that was given was that there were limits on the 
amount of property the holding company — not the holding com- 
pany, but its real estate subsidiary could hold. 

Mr. CHERTOFF. So in order to avoid that limit, Mr. Ward held 
some of the property in his own name; right? 

Mr. Hubbell. They structured the transaction that way, yes. 

Mr. CHERTOFF. That was designed to evade a regulatory limita- 
tion; right? 

Mr. Hubbell. I do not know what it was designed to do, Mr. 
Chertoff. 

Mr. CHERTOFF. You knew it had the effect of evading a regu- 
latory limitation? 

Mr. Hubbell. I don’t know that one way or the other. 

Mr. Chertoff. Let me go to your telephone interview this past 
December with, I guess, it was representatives of the RTC. I think 
we are going to put it in front of you right now. It is Senate 22409, 
page 22 of the transcript of this interview. Actually, we are going 
back to the bottom of page 21, the question was: 

Question: At this time, September 1985, what was your understanding, if any, 
with respect to the reasons why Madison was not going to buy the entire property 
itself? 

Answer: My understanding was based on what Mr. Ward told me, that maybe 
whoever closed the loan was — was that Madison had limits on what it could own 
in its own name, and so Mr. Ward was going to own part of it until it could be sold. 

Is that correct? 

Mr. Hubbell. That is correct. 

Mr. Chertoff. That was your sworn testimony back in Decem- 
ber; is that right? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. Would you agree with me that during this period 
of time, 1985 to 1986, Mr. Ward spoke to you about his deals with 
Madison all the time? 

Mr. Hubbell. Yes. 

Mr. Chertoff. I mean, you basically could not get him to stop 
talking about it; is that right? 

Mr. Hubbell. Mr. Ward talked about business quite often, yes. 

Mr. Chertoff. And even if you were socializing, he was talking 
about business? 

Mr. Hubbell. That’s correct. 
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Mr. CHERTOFF. Did he tell you that Mrs. Clinton had been in- 
volved in drafting the option on about 22 acres of land in Castle 
Grande known as Holman Acres? 

Mr. Hubbell. Mr. Chertoff, I don’t remember him telling me 
that. It’s certainly possible that I knew it back in 1986. 

Mr. Chertoff. Did Mrs. Clinton tell you about it? 

Mr. Hubbell. Not that I recall, but it’s certainly possible. 

Mr. Chertoff. Did you used to give Mr. Ward legal help in some 
of his transactions as a relative? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Did you ever get asked to help him with respect 
to the option? 

Mr. Hubbell. I don’t remember. I don’t believe so, but I don’t re- 
member. 

Mr. Chertoff. I take it you know now, based on records that 
have recently been discovered, you have been made aware of the 
fact that Mrs. Clinton did, in fact, do work -in preparation of the 
option for Holman Acres. You know that now; right? 

Mr. Hubbell. I know that she prepared an option on 22 acres. 
If that’s Holman Acres, that’s fine. 

Mr. Chertoff. You can’t tell us whether you knew that back in 
1986? 

Mr. Hubbell. No, I cannot. 

Mr. Chertoff. Can you help us to understand why it was that 
Mr. Ward would have gone to Mrs. Clinton to help him draft an 
option rather than to you? 

Mr. Hubbell. She was representing Madison. 

Mr. Chertoff. Who was representing Ward with respect to the 
option? 

Mr. Hubbell. Mrs. Clinton. 

Mr. Chertoff. So Mrs. Clinton was representing both Madison 
and Ward? 

Mr. Hubbell. That’s my understanding. 

Mr. Chertoff. Your understanding 

Mr. Hubbell. Let me go back. I am not sure I even know about 
the option. I mean, I knew there were discussions of options, but 
I am not sure I knew that Mrs. Clinton prepared it. The way it ap- 
pears to me is that, like the initial transaction, the firm was rep- 
resenting both Mr. Ward and Madison. I don’t know that, but 
that’s the way it appears from what I have seen in the newspaper. 

Mr. Chertoff. You understood at the time, back in 1985, that 
in fact the firm was, at least in the initial stages of the IDC pur- 
chase, representing Madison and Ward and Madison Financial? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. So all three of these supposedly distinct parties, 
Madison Financial, which bought part of the property, Seth Ward, 
which bought the other part on behalf of Madison Financial, and 
Madison Guaranty, which did the financing, all three were rep- 
resented by one firm? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. It’s your understanding that throughout the work 
that was done involving this piece of property known as IDC, it 
was the Rose Law Firm that represented Ward in anything that he 
needed representation in? 
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Mr. Hubbell. I don’t know, that, and the reason I am hesitant 
to say that, Mike, and I am really not sure it is relevant to the in- 
quiry, is because when the property was sold, for example, to Sen- 
ator Fulbright or Governor Tucker, my understanding was that the 
Mitchell Firm represented everybody who was involved in those 
transactions. I may be wrong, that was just my understanding. So, 
technically, they were representing Mr. Ward in those transactions 
as well. 

Mr. Chertoff. What about in the transactions where Mr. Ward 
was engaging in transactions with Madison? Who was representing 
the parties in that? 

Mr. Hubbell. You’ll have to give me an example. 

Mr. Chertoff. In the initial purchase 

Mr. Hubbell. In the initial purchase, the Rose Firm handled the 
closing, yes. 

Mr. Chertoff. And handled it on behalf of Ward and Madison 
and Madison Savings & Loan; right? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. In the preparation of the paperwork between 
Ward and McDougal, have you seen a letter dated September 24th 
that reflects an agreement between Ward and Madison? 

Mr. Hubbell. That’s correct, I have. 

Mr. Chertoff. Was that typed by your secretary? 

Mr. Hubbell. I don’t know. 

Mr. Chertoff. I am going to read to you from a deposition of 
Alston Jennings taken just yesterday. Do you know who Alston 
Jennings is? 

Mr. Hubbell. I sure do. 

Mr. Chertoff. He is a senior partner at Wright, Lindsey & Jen- 
nings? 

Mr. Hubbell. One of the best trial lawyers I know. 

Mr. Chertoff. You have no reason to doubt the accuracy of his 
testimony, do you? 

Mr. Hubbell. No, I do not. 

Mr. Chertoff. I want to indicate to you at page 123 — let’s see 
if we can get it up to you. 

Mr. Ben-Veniste. This is Mr. Jennings’ testimony. 

Mr. Chertoff. This is Mr. Jennings’ testimony, page 123, line 5. 

Mr. Ben-Veniste. I don’t know that this witness has ever seen 
this testimony. 

Mr. Chertoff. All right. If we don’t have extra copies — it just 
came hot off the press — I will read it to you. Starting at line 5: 

Question : And Mr. Ward was familiar with the preparation of all three, so if law- 
yers were involved, he would have been aware of that? 

Answer: Absolutely. 

Question: And I think this is clear, but Mr. Ward never indicated to you that Mr. 
Hubbell assisted him in the preparation of those letter agreements? 

Answer: He indicated to me that Mr. Hubbell’s secretary typed, I think, just one 
of the agreements. 

Question: And do you recall which one that was? 

Answer: I think it was the third one or the one that included the Holman Acres. 

Do you remember having a discussion or seeing a document re- 
lating to this piece of property that your secretary typed? 

_ Mr. Hubbell. I remember that Mr. Ward would come to my of- 
fice and, on occasion, ask my secretary to type letters that he had 
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handwritten or that had been drafted somewhere else. I don’t know 
with this particular letter that you’re talking about, whether he did 
or didn’t. I think I’ve testified before that it’s certainly possible. 

Mr. Chertoff. In fact, would you agree with me that typically 
when he brought a document in to have your secretary type, she 
would bring it in and you would be sitting there with Mr. Ward 
and she would show it to both of you? 

Mr. Hubbell. My recollection was that he would give it to her 
or he would be sitting in an office and say do you mind if Martha 
or Debbie types this, and one or the other would come in and we 
would hand it to her, yes. 

Mr. Chertoff. You would likely have seen a document after it 
was typed; right? 

Mr. Hubbell. Likely, yes. 

Mr. Chertoff. Now is Mr. Ward a lawyer by training? 

Mr. Hubbell. No. 

Mr. Chertoff. So I take it he is not in a position to do legal 
drafting on the specifics of property agreements that set forth 
metes and bounds and all the technical lawyer stuff that you get 
in real property documents; is that right? 

Mr. Hubbell. Well, no, I don’t agree with that, not as a lawyer, 
but certainly he’s capable of doing that because he has a brokerage 
license. They’re trained to do that. 

Mr. Chertoff. You think he was capable of preparing and draft- 
ing legal documents that set forth transfers of land? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Did he used to consult with you about some of 
his real estate issues? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Was there any other lawyer you dealt with on 
real estate issues? 

Mr. Hubbell. I am thinking for a minute. Mr. Ward used lots 
of lawyers. Other than I assume you are saying lawyers within the 
firm? 

Mr. Chertoff. Within the Rose Law Firm, yes. 

Mr. Hubbell. Other than lawyers within the firm? 

Mr. Chertoff. Yes, other than lawyers within the Rose Law 
Firm. 

Mr. Hubbell. I believe I would be the only one that I can recall, 
except when I first started practicing. 

Mr. Chertoff. I’m sorry, I didn’t get the last part of that. 

Mr. Hubbell. Except when I first started practicing. He used an- 
other law firm when I first joined the Rose Law Firm. 

Mr. Chertoff. Once you got underway with your practice, he 
used the Rose Law Firm? 

Mr. Hubbell. Most of the time, Mr. Chertoff. On occasion, he 
would use other lawyers. 

Mr. Chertoff. Now can you search your memory from all the 
conversations you had with Mr. Ward back in 1985 and 1986 in 
which he was constantly talking about his business and tell us why 
it is that Mr. Ward went to Mrs. Clinton to prepare the option on 
this property? 

Mr. Hubbell. I don’t recall that he did go to Mrs. Clinton, but 
I’ve seen records that he did. It doesn’t surprise me that he went 
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to Mrs. Clinton. He was aware that Mrs. Clinton and the firm was 
on retainer and that she was doing work for Madison, and he used 
Mrs. Clinton — let me go back. He did a lot of legal work with Mrs. 
Clinton on other issues and, therefore, it doesn’t surprise me. 

Mr. Chertoff. Would you agree with me that this kind of trans- 
actional work was not her specialty? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Now when you were talking to the FDIC, later 
the RTC, about taking on the matter of representing them in their 
lawsuit against the Frost accountants, who had been the account- 
ants for Madison back in the mid- 1980’s, there came a time when 
you had discussion with Ms. Breslaw concerning Seth Ward; isn’t 
that correct? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Did you indicate to Ms. Breslaw that your rela- 
tionship with your father-in-law, Mr. Ward, was not a close one? 

Mr. Hubbell. Not that I know of. 

Mr. Chertoff. I am going to read to you from her sworn testi- 
mony before the House of Representatives, which we’ll give to you. 
It’s pages 200 and 201. This is the testimony of April Breslaw, who 
is the FDIC attorney, and it regards her conversation with you con- 
cerning the Seth Ward relationship. 

Now, you do remember there came a time that Ms. Breslaw con- 
tacted you because she had learned after the firm was retained 
that Seth Ward was your father-in-law. You remember the fact 
that you had a conversation with her? 

Mr. Hubbell. Yes, I remember having more than one, yes. 

Mr. Chertoff. I want to read to you from line 21 of the state- 
ment given by Ms. Breslaw on page 200. 

A few months after I had hired the Rose Firm, I learned that Seth Ward was 
Webster Hubbell’s father-in-law and that Ward was in litigation with Madison. 
Under the ethical rules, an adverse interest by an in-law is not imputed to a lawyer. 
It is not a conflict of interest. Nevertheless, I asked Mr. Hubbell about the Ward 
matter. Mr. Hubbell told me that he was not representing Mr. Ward and that he 
would not do so in the future. 

He also told me that his relationship with his father-in-law was not a close one. 
I recall him saying that Mr. Ward was an ardent Republican and that he was an 
active Democrat. 

I want to ask you, did you tell Ms. Breslaw that your relation- 
ship with your father-in-law was not a close one? 

Mr. Hubbell. I don’t remember that, Mr. Chertoff. 

Mr. Chertoff. You would agree with me that, in fact, as you 
have testified here, you were intimately acquainted with the details 
of your father-in-law’s business because in 1985 and 1986, he kept 
talking about it with you? 

Mr. Hubbell. I was familiar with it. I wouldn’t say intimately 
familiar with it. That has a different context, Mike. 

Mr. Chertoff. You also knew that the Rose Firm had done work 
on transactions involving IDC; right? 

Mr. Hubbell. I knew that we had closed the initial loan, yes. 

Mr. Chertoff. You also knew or came to learn during the course 
of the representation of the Federal Government in this case 
against Frost that one of the very sets of transactions that was 
part of the damage calculation that the Government wanted to use 
against Frost involved these Ward loans? 
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Mr. HUBBELL. One of the projects that we looked at as potential 
damage calculations was the IDC loans and the subsequent loans 
after the initial purchase. 

Mr. CHERTOFF. Did that prompt you at any time to go back to 
Ms. Breslaw and say, our firm was actually involved in some of the 
legal work relating to these loans; maybe we should drop this rep- 
resentation? 

Mr. Hubbell. I don’t recall doing that, Mr. Chertoff. 

Mr. Chertoff. When you say you don’t recall doing that, do you 
mean you didn’t do it? Is there any possibility that you went back 
to Ms. Breslaw and said, we were involved in the initial IDC clos- 
ing, I’m aware of the fact that Mr. Ward was involved in subse- 
quent transactions, he’s discussed it with me, and we talked about 
it before and after? Did you disclose any of that to Ms. Breslaw? 

Mr. Hubbell. To April, no. 

Mr. Chertoff. There came a time that the FDIC in 1993 was 
called in to reexamine this issue of whether the Rose Law Firm 
had a conflict. Do you remember that? 

Mr. Hubbell. In 1993? 

Mr. Chertoff. Yes. 

Mr. Hubbell. Yes. 

Mr. CHERTOFF. That was the first of a series of examinations of 
that, the last one of which was done by Ms. Black, who was here 
yesterday, which resulted in a referral to the Arkansas Bar Asso- 
ciation. I want to come back to this first one. This was done by the 
FDIC regarding the issue of a conflict of interest when you were 
hired by the Government to go against the Frost Firm on Madison 
Guaranty. Do you remember getting a copy of the report on the re- 
tention of the Rose Law Firm which was the conclusion of the 
FDIC in this first investigation? 

Mr. Hubbell. Well, I saw a lot of reports, Mike, so you will have 
to help me there. 

Mr. Chertoff. We are going to show it to you right now and it 
is document S 10097. 

Mr. Hubbell. I believe I saw a draft of this. 

Mr. CHERTOFF. Did you, in fact, fax a copy of this to the White 
House? 

Mr. Hubbell. I could have. 

Mr. Chertoff. Look at the top of the document. Do you see a 
fax line indicating this was something generated from 514-0238, 
DOJ/OAAG? 

Mr. Hubbell. Yes. 

Mr. Chertoff. That’s your fax line; right? 

Mr. Hubbell. I don’t know. 

Mr. Chertoff. Is OAAG 

Mr. Hubbell. I think that’s my office, yes. 

Mr. Chertoff. Do you doubt this was faxed by your office? 

Mr. Hubbell. I don’t know. It certainly could have been. 

Mr. Chertoff. I take it you read this? 

Mr. Hubbell. I read a draft. I’m not sure I got the final one, but 
I could have. I remember reading the draft. 

Mr. Chertoff. How did you get a draft? 

Mr. Hubbell. I was sent a draft. 

Mr. Chertoff. By the FDIC? 
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Mr. Hubbell. Yes. 

Mr. Chertoff. For your comments? 

Mr. Hubbell. No. I was sent a draft the morning that they were 
issuing the final report. 

Mr. Chertoff. I want to direct your attention in particular to 
page 3 of the report. If you go into the middle paragraph, the full 
sentence about midway through the paragraph, it indicates: 

Richard Donovan, a partner with the Firm who worked on the case, states that 
he recalls Mr. Hubbell having advised the staff attorney of prior representation of 
the S&L on a matter involving the Arkansas Securities Commissioner. Mr. Hub- 
bell’s recollection differs. He recalls advising the staff attorney very generally that 
the Firm had done a small amount of work for the S&L years earlier, but that he 
did not view that as amounting to a conflict. He believes the work he was aware 
of was lending and collection work. 

Now, Mr. Hubbell, would you agree with me that in 1985 and 
1986, based upon your conversations with Mr. Ward, you under- 
stood that the Rose Firm had been involved in closing the trans- 
action in which Mr. Ward acquired some of the property on behalf 
of Madison Financial? 

Mr. Hubbell. I knew in 1985 and 1986 that the firm had closed 
the IDC loan, yes. 

Mr. Chertoff. From having had ongoing discussions with Mr. 
Ward, you were, in fact, aware generally of his business activities 
involving this property in 1985 and 1986? 

Mr. Hubbell. I knew there was a lot of activity, yes, and knew 
he was telling me who was buying up the parcels, yes. 

Mr. CHERTOFF. Would you agree with me that this description in 
this report that was prepared by the FDIC, therefore, is not really 
an accurate representation of your degree of involvement with Mr. 
Ward and the firm’s degree of involvement with Mr. Ward with 
Madison back in 1985 and 1986? 

Mr. Hubbell. The report states what I recalled in 1993. It’s not 
what we did in 1985. 

Mr. Chertoff. But in 1992, the year before this investigation 
was done, you looked at the billing records and the time sheets and 
the printouts 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. — that contained all the information which we 
now finally know about concerning the work that was done by the 
Rose Law Firm for Madison; right? 

Mr. Hubbell. I did look at the billing records. 

Mr. Chertoff. If you looked at those billing records, you saw 
what you described to Susan Thomases in 1992 as numerous con- 
ferences about the securities work; right? 

Mr. Hubbell. I saw that the firm had numerous conferences and 
Mrs. Clinton had conferences on the securities matter. 

Mr. Chertoff. Your words as taken down by Ms. Thomases and 
attested to in this very room a month ago were “numerous con- 
ferences.” 

Mr. Hubbell. OK. 

Mr. Chertoff. Would you agree with me that those records also 
showed, and we can give them to you in a moment, Mrs. Clinton’s 
involvement in preparation of the option? 

Mr. Hubbell. I have seen that she prepared the option, yes. 

Mr. Chertoff. You saw it in 1992? 
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Mr. Hubbell. I believe I did, because I remember looking at the 
bills. I don’t have any specific recollection that I looked and saw 
preparation of option agreement in 1992. 

Mr. Chertoff. You saw that she had a lot of calls with Seth 
Ward when you looked at the bills in 1992? 

Mr. Hubbell. Yes, I did. 

Mr. Chertoff. Were you interviewed by the FDIC when they 
prepared this investigation a year later? 

Mr. Hubbell. Yes, I was. 

Mr. Chertoff. Did you mention any of that to them? 

Mr. Hubbell. I don’t believe so. 

Mr. Chertoff. When you got this report, did you say to yourself, 
I know that there was more work we did for Madison than this re- 
port indicates? 

Mr. Hubbell. What this report indicates is what I told Ms. 
Breslaw in 1989. 

Mr. Chertoff. What this report indicates is that the work you 
were aware of was lending and collection work. What this report 
indicates on page 2 is that in 1985, the firm represented the S&L 
before the Arkansas Securities Commissioner on two matters, the 
placement of the preferred stock and the application for the broker- 
dealer license. The people who wrote this report had no idea that 
the firm was involved in the option or closing the IDC transaction, 
which the regulators called a sham purchase, and you knew about 
that because you had looked at the records the year before in 1992. 

Mr. Hubbell. Mike, I don’t want to mince words with you. I 
don’t know what the FDIC knew. I assume they did know that. 
They would have a copy of the bills. 

Mr. Chertoff. You thought they had the billing records? 

Mr. Hubbell. Yes. 

Mr. Chertoff. What gave you that impression? 

Mr. Hubbell. The bills were sent to the client, Madison. 

Mr. Chertoff. So you assumed that they had the bills at Madi- 
son and therefore you didn’t feel a need to lay out fully for the 
FDIC in 1993 what the Rose Law Firm’s work had been as you had 
seen it just the year before when you reviewed the bills? 

Mr. Hubbell. In 1993 when I was interviewed, the focus was on 
the retention of the Rose Firm in 1989 and what was disclosed to 
Ms. Breslaw at that time and I have tried to recall to the best of 
my memory what I disclosed to April in 1989. Now that’s what I 
thought the issue was at that point. 

Mr. Chertoff. The issue was what was disclosed, but it was also 
what wasn’t disclosed; right? 

Mr. Hubbell. I haven’t looked at this report — I don’t want to 
mince words with you 

Mr. Chertoff. You don’t have to look at it, Mr. Hubbell. Just 
from having been Associate Attorney General of the United States, 
Chief Justice of the Arkansas Supreme Court, would you agree 
with me that if the issue is whether there was an undisclosed con- 
flict of interest, whether you made full disclosure to the RTC when 
they hired you, you have to understand, do you not, that it’s as im- 
portant to know what you didn’t tell them about what was going 
on as what you did tell them? 
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Mr. Hubbell. I think what is important is what the client knew 
and what was disclosed at the time we were retained. 

Mr. CHERTOFF. And you knew that one of the things that hadn’t 
been disclosed to the client was all this work involving the IDC and 
the option and your personal involvement with Mr. Ward as he 
discussed his business arrangements with you incessantly. That 
wasn’t disclosed, was it? 

Mr. Hubbell. It was not disclosed by me. That does not mean 
the client did not know. 

Mr. CHERTOFF. As far as you knew, you hadn’t made the disclo- 
sure; right? 

Mr. Hubbell. I did not make the disclosure, no. 

Mr. CHERTOFF. By the way, you’re not meaning to suggest to us 
that the client, Madison, would have gotten the printouts, that we 
now have discovered and that you saw back in 1992, that detail the 
attorney work? 

Mr. Hubbell. No, I meant they had the bills. 

Mr. CHERTOFF. That is right. Bills don’t disclose the amount of 
time spent on things; right? 

Mr. Hubbell. The ones that I’ve seen do not, no. 

Mr. CHERTOFF. Now let me just ask you one question, and I am 
going to surrender the balance of my time to Senator Shelby. 

The Chairman. Finish it up. He’s going to take his when we 
swing back. 

Mr. CHERTOFF. This document, this report was faxed over to the 
White House. Did you do that? 

Mr. Hubbell. I doubt if I personally did it. I might have asked 
my staff to do it. 

Mr. CHERTOFF. I’m not suggesting you personally did it. Did you 
direct somebody to do it? 

Mr. Hubbell. It would not surprise me, but I don’t remember 
one way or the other. 

Mr. CHERTOFF. Did you discuss this issue with Mrs. Clinton? 

Mr. Hubbell. No. 

Mr. CHERTOFF. You never had a discussion with her about this 
issue of the Rose Law Firm conflict of interest investigation going 
on with the FDIC? 

Mr. Hubbell. No. 

Mr. CHERTOFF. Didn’t you know she was concerned about it? 

Mr. Hubbell. No. I would only communicate on something like 
this with White House Counsel. 

Mr. Chertoff. Why would White House Counsel be concerned 
about whether back in the mid-1980’s the Rose Law Firm had had 
a conflict with respect to the FDIC? 

Mr. Hubbell. Because more than likely, there were going to be 
inquiries from the press. 

Mr. Chertoff. The press. But you understood, Mr. Hubbell, that 
a greater concern than inquiries from the press would be the possi- 
bility of some kind of legal action; right? 

Mr. Hubbell. Did I think there was going to be legal action re- 
garding a conflict of interest in 1989? 

Mr. Chertoff. No. In 1993, when there was an FDIC investiga- 
tion concerning this conflict issue, the issue of the Rose Law Firm 
conflict, you understood the FDIC wasn’t investigating in order to 
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generate press stories. You understood they were investigating to 
see whether legal action had to be taken of some kind; right? 

Mr. Hubbell. No. 

Mr. Chertoff. No. It never occurred to you that there would be 
any legal consequences to the investigation? 

Mr. Hubbell. No. 

Mr. Chertoff. You thought they were just trying to satisfy idle 
curiosity? 

Mr. HUBBELL. No, I didn’t think it was idle curiosity. 

Mr. CHERTOFF. What did you think they were going to do if they 
found a conflict? 

Mr. HUBBELL. If they found a conflict, and there was an action, 
they would take it. I have confidence in that, but I think they were 
being asked to investigate a situation that occurred back in 1989 
and they were doing so. 

Mr. CHERTOFF. They were doing it to determine whether they 
should take some kind of legal action; right? 

Mr. HUBBELL. I don’t know why they were doing it, but my im- 
pression was they were getting the information because they were 
being requested to do so. 

Mr. Chertoff. Now did you know that at the same period of 
time there were discussions about whether Mr. Altman, who was 
the acting head of the RTC, ought to recuse himself from handling 
matters related to Madison Guaranty Savings & Loan? 

Mr. Hubbell. At some point, I knew that there was discussion 
as to whether Mr. Altman should recuse or not. 

Mr. Chertoff. When did you find that out? 

Mr. Hubbell. I can’t tell you precisely. 

Mr. Chertoff. Tell me generally. 

Mr. Hubbell. Sometime in September or October of 1993. 

Mr. Chertoff. Of 199 

Mr. Hubbell. 1993. 

Mr. CHERTOFF. That’s before February 1994, when Mr. Altman 
actually came in to meet with Mr. Nussbaum? 

Mr. HUBBELL. No. Maybe I’m off a year. I know at some point 
I heard that Bernie was saying he was talking to Mr. Altman about 
recusal. Whenever that occurred, that’s when I knew about it. 

Mr. CHERTOFF. That occurred in February. 

Mr. Hubbell. I’m sorry, Mike. 

Mr. Chertoff. Did Mr. Nussbaum tell you about that? 

Mr. Hubbell. He told me that he was having discussions with 
Altman regarding recusal, yes. 

Mr. Chertoff. Did you tell him that that could have an impact 
on the Rose Law Firm conflict issue, which you were personally in- 
volved in? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. By the way, this is news to me because I don’t 
think we’ve ever learned before that Mr. Nussbaum discussed this 
with you. 

Mr. Hubbell. He didn’t discuss it. He told me. 

Mr. Chertoff. That’s still news to me. At the end of February, 
when Mr. Altman finally decided he was going to recuse himself 
because there was a threatened editorial in The New York Times, 
did you know that Mrs. Clinton asked to have both Mr. Ickes and 
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Mr. Eggleston prepare a memo for her regarding the effect of all 
of this upon the Rose Law Firm conflict issue? 

Mr. Hubbell. No. 

Mr. Chertoff. Your testimony is that even though you knew in 
1992 that Mrs. Clinton had personally worked on the Madison 
Guaranty matter, that she had had numerous conversations with 
Seth Ward, and had worked on the option, even though you knew 
that in 1992, even though you knew in 1993 that this was being 
investigated by the FDIC, even though Mr. Nussbaum told you 
that he was having discussions about Mr. Altman possibly recusing 
himself, you never, ever had a conversation with Hillary Clinton, 
who was your former partner, who had worked on this matter, who 
had talked to Mr. Ward, and who had worked on the option, about 
this issue of the Rose Law Firm conflict? 

Mr. Hubbell. That's correct, Mike. That's absolutely correct. 

Mr. Chertoff. I think I’m out of time. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Good morning, Mr. Hubbell. 

Mr. Hubbell. Good morning. 

Mr. Ben-Veniste. Let me talk for a moment about your relation- 
ship with Mr. Seth Ward. The conversation that you had with Ms. 
Breslaw occurred in 1989; is that correct? 

Mr. Hubbell. Yes. 

Mr. Ben-Veniste. And this was about the representation that we 
have been inquiring into in this Committee involving the IDC pur- 
chase, and the regulatory work done in connection with IDC oc- 
curred in 1985 and 1986. Now during the period 1985 and 1986, 
is it correct that Mr. Ward was a frequent visitor to your office at 
the Rose Law Firm? 

Mr. Hubbell. He was a frequent visitor to my office at the firm 
and Mrs. Clinton's. 

Mr. Ben-Veniste. Did he, from time to time, ask your secretary 
to type things for him? 

Mr. Hubbell. From time to time he would, yes. 

Mr. Ben-Veniste. Did he have his own secretary? 

Mr. Hubbell. Not that I know of. Mrs. Ward, on occasion, would 
type something for him, and he may have used people at Madison, 
but he didn't have a secretary, so to speak. 

Mr. Ben-Veniste. Now did there come a time when Mr. Ward 
suffered an accident? 

Mr. Hubbell. Yes, he suffered an accident in the late 1980’s. 

Mr. Ben-Veniste. And I don't mean to pry into personal family 
relationships, but there's been some discussion about all this in the 
newspapers. 

Mr. Hubbell. Yes. 

Mr. Ben-Veniste. The accident occurred while he was helping to 
make some repairs or helping out in some way at your home? 

Mr. Hubbell. That's correct. He fell out of my window. 

Mr. Ben-Veniste. He fell off a ladder out of a window? 

Mr. Hubbell. He was standing outside of a window on the sec- 
ond story of my house and fell and broke his back. 
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Mr. Ben-Veniste. Did your relationship with him change in 
some way after that accident in terms of the closeness of the rela- 
tionship? 

Mr. Hubbell. Well, he was in a great deal of pain, and he had 
also suffered some other health problems that were pretty severe, 
so we spent a lot of time as a family helping each other and talking 
about things because he was in very poor health. 

Mr. Ben-Veniste. Let me go back to the question that was put 
to you in your telephone deposition. It was at page 23 of the tran- 
script, which I take it you have in front of you? 

Mr. Nields. It’s been removed. 

Mr. Ben-Veniste. Could somebody bring back that transcript, 
please, and it would probably be helpful to leave it there. Page 23. 

Mr. Hubbell. OK. 

Mr. Ben-Veniste. If you will take a look at that, were you refer- 
ring to the option which was prepared by Mrs. Clinton according 
to her billing records on May 1st, or were you referring to docu- 
ments which were dated or prepared around September 24th? 

Mr. Hubbell. When I was talking about the financing state- 
ment? 

Mr. Ben-Veniste. No. When you were talking about your knowl- 
edge of the arrangements made between Mr. Ward and Madison 
Guaranty, you were referring to documents. Were you referring to 
the contract dated September 24th? 

Mr. Hubbell. If you’re referencing my answer, I don’t believe so, 
but I’m sure — I think we were talking about the — you’re talking 
about Exhibit 12? 

Mr. Ben-Veniste. No. I was referring to your transcript. 

Mr. Hubbell. I must be on the wrong page. Page 23? 

Mr. Ben-Veniste. I guess it starts on page 22 and runs over to 
page 23. Let me go back and ask you the questions directly, rather 
than referring to a prior question. You were asked about whether 
you considered Mr. Ward to be a straw man in that transaction, 
and rather than ask you a bunch of leading questions, let me just 
ask you to provide this Committee with your understanding of 
what the relationship was between Mr. Ward and Madison Guar- 
anty at the time of this purchase. 

Mr. Hubbell. I believe that he had some arrangement with 
Madison, contractual arrangement, where he was paid a modest 
salary and would receive a commission on real estate sold. That’s 
my understanding. That’s based on oral understandings of what his 
deal was. 

Mr. Ben-Veniste. What was your understanding about how it 
was that he came to take a portion of the IDC property in his 
name? 

Mr. Hubbell. My understanding, and that’s, again, based on 
conversations, was that when it came close to closing, there was 
some concern about Madison taking all of the property in its name 
and that Mr. Ward offered to take a portion in his name until it 
was sold, if Madison would lend him the money to do so. 

Mr. Ben-Veniste. Was that the extent of your knowledge? 

Mr. Hubbell. It was all after the fact. 

Mr. Ben-Veniste. Right. Do you recall discussing that knowledge 
with anyone at the Rose Law Firm? 
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Mr. Hubbell. I may have, but I don't have any recollection of it. 

Mr. BEN-VENISTE. Was it your habit to discuss everything that 
Mr. Ward was telling you about his business dealings with every- 
one at the law firm? 

Mr. Hubbell. No, no. If anything, I would have asked the person 
who closed the loan what happened, but I don’t recall doing that. 

Mr. Ben-Veniste. At the time that the Rose Law Firm was be- 
ing considered for representation of the Government in connection 
with collecting funds on behalf of Madison Guaranty, as we have 
learned from prior testimony, there was an existing lawsuit pend- 
ing against Frost & Company, the auditors for Madison Guaranty? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. And you were considered for the role of being 
the lead counsel in that suit? 

Mr. Hubbell. To substitute as lead trial counsel, yes. 

Mr. Ben-Veniste. At that point, you were asked, were you not, 
whether you had any conflict of interest? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. Did you believe you had a conflict of interest? 

Mr. Hubbell. Not in connection with that litigation, no. 

Mr. Ben-Veniste. Now does a conflict of interest arise from the 
fact of Mr. Ward discussing his business dealings with you? 

Mr. Hubbell. Not in my opinion. 

Mr. Ben-Veniste. So, putting that to the side, then the question 
arises as to whether anything you knew about at the Rose Firm in 
connection with its representation of Madison created in your mind 
grounds for a conflict of interest. Was there any such? 

Mr. Hubbell. With regard to that litigation, I was not aware at 
that time of any conflict. 

Mr. Ben-Veniste. And in connection with the litigation, that 
case was ultimately settled? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. Would you tell us, to the best of your recollec- 
tion, the mechanics by which the settlement occurred? 

Mr. Hubbell. At some point, we began settlement negotiations 
with the lawyers and the insurance carrier for Frost & Company. 
There was an evaluation done by the insurance carrier. They used 
what was called a decision tree analysis, we would comment on 
that, and there was a lot of give and take between the insurance 
carrier and the client. 

In any of these cases that you involve with the FDIC or the RTC, 
there’s a lot of precedent, a lot of experience between the RTC or 
FDIC people and the carriers because they settle all the time. 
There was a lot of give and take, and there was an evaluation of 
the merits of the probable cause, primarily the issue being whether 
we could prove probable cause and what everybody’s estimate of 
our possibility of success was. 

Mr. Ben-Veniste. Now was the RTC very active in the analysis 
of the settlement possibilities? 

Mr. Hubbell. Yes. 

Mr. Ben-Veniste. Whose decision was it to settle the case? 

Mr. Hubbell. The RTC’s. 

Mr. Ben-Veniste. Did they base their decision on this decision 
tree and the probabilities involved 
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Mr. Hubbell. Yes. 

Mr. Ben-Veniste. — to the best of your knowledge? 

Mr. Hubbell. To the best of my knowledge. I know that I was 
semi-critical of the decision tree analysis, but it turned out that the 
RTC used it themselves and that, therefore, they liked the process 
and we went through it. 

Mr. Ben-Veniste. You were fully prepared to go forward with 
the trial of the case if that was the decision of your client? 

Mr. Hubbell. We were prepared on several occasions. It was set 
and then reset, and we were prepared to go to trial. 

Mr. Ben-Veniste. Now have you heard from any quarter that 
the settlement which was reached in that case was in any way in- 
sufficient or improper? 

Mr. Hubbell. No. In fact, the opposite, when we settled. 

Mr. Ben-Veniste. So the client, the RTC, who made the decision 
to settle, was very happy with the settlement amount, which was 
over $1 million? 

Mr. Hubbell. That's correct. 

Mr. Ben-Veniste. So from a standpoint of whether there was 
sufficient or insufficient disclosure to the RTC with respect to all 
the matters that the Rose Firm represented Madison on back 4 or 
5 years earlier, the conclusion of the case demonstrated a result 
that was in all ways satisfactory to the client? 

Mr. Hubbell. Yes. And may I add something? You all do what 
you want to, but everybody seems to be focusing on the communica- 
tion between me and Ms. Breslaw. Madison Guaranty was at that 
time still being operated by most of the people who were there in 
1985 and 1986. They were aware of who Seth Ward was. There was 
litigation still pending involving Seth and the RTC, but I think 
more importantly, the actual people who were there working at 
Madison were now employees of the FDIC. Rightfully or wrong- 
fully, I assumed they remembered better than I the transactions 
involving Castle Grande and the IDC. 

Mr. Ben-Veniste. Now from a substantive standpoint, from a 
dollar amount, was the Madison representation a significant rep- 
resentation for the Rose Law Firm in 1985 and 1986? 

Mr. Hubbell. Not in 1985 or 1986, no, it was not. 

Mr. Ben-Veniste. From the standpoint of subject matter, was 
there anything that you now know about the representation of the 
firm, the closing of the IDC loan, the performance of various re- 
search and other advisory functions in connection with the pre- 
ferred stock offering, the broker-dealer proposal, the regulatory 
matters involving the wet/dry issue and the sewer issue, do any of 
those matters, now that you look back at them in hindsight, pro- 
vide grounds that would cause you, if you were to reevaluate it, to 
consider that you had a substantive conflict of interest in going 
forward in representing the bank's interest against its former 
auditors? 

Mr. Hubbell. Not in the Frost litigation, no. 

Mr. Ben-Veniste. Let me go to the preparation of the docu- 
ments. You have indicated here this morning that it is your belief 
that Mr. Ward was capable of writing documents for the purchase 
and sale of property. Were you aware that he had done so? 

Mr. Hubbell. With regard to this? 
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Mr. BEN-VENISTE. With regard to anything in the 1980’s. 

Mr. Hubbell. Fm sure I was. Specifics don’t come to mind, but 
Fm sure I was. He had been a broker for a while. 

Mr. Ben-Veniste. In connection with the investigation that was 
completed by Pillsbury Madison & Sutro into the representation of 
Madison Guaranty by the Rose Law Firm, and I call your attention 
to the report that’s dated December 28, 1995, at page 76, it states 
that: 

McDougal and Ward seem to have resorted to self-help rather than advice of 
counsel. Certainly the series of loans that they entered into in the spring of 1986 
($400,000 from Madison Guaranty to Ward; $300,000 from Ward to Madison Finan- 
cial; and approximately $70,000 running in both directions) reflect a fairly unusual 
approach to documenting Ward’s entitlement to commissions. 

They go on to talk about this in the context of the meaning of 
these contracts. Is it fair to say that it is consistent with your 
experience and recollection that Mr. Ward would, from time to 
time, draft his own documents in connection with various contract 
matters? 

Mr. Hubbell. Yes, or they were drafted at Madison. 

Mr. Ben-Veniste. Let me ask you this. In connection with the 
option agreement, which was dated May 1, 1986, that’s a two-page 
document, had you had occasion to review it? 

Mr. Hubbell. I looked at it last night. 

Mr. Ben-Veniste. According to Mrs. Clinton’s billing records, her 
time sheets, it appears that on May 1st she spent 2 hours involved 
in conference with Mr. Ward, both in person and by telephone, and 
in drafting the document dated May 1 or some version of it. 

Let me ask you, on the basis of your experience and familiarity 
with Mrs. Clinton’s areas of specialty in the law, is it likely in your 
view that Mrs. Clinton drafted that document from scratch in 2 
hours? 

Mr. Hubbell. I do not know, but my best guess is that there was 
a form within the firm, a form file that was pulled out and was 
used by Mrs. Clinton. 

Mr. Ben-Veniste. Do you have any reason to question whether 
Mr. Ward brought to Mrs. Clinton on that day some version of a 
document or outline of a document from which to work? 

Mr. Hubbell. There’s no question that the deal was brought 
within 2 hours. Some kind of deal was brought, and it was memori- 
alized. It could have been already written out, or it could have been 
in some form in a Firm form file that was used. 

Mr. Ben-Veniste. Now having in mind that hindsight is always 
20/20, the question of the firm’s representation of Madison Guar- 
anty and Madison Financial back in 1985 and 1986 as well as, in 
your view, Mr. Ward in connection with these matters, would pose, 
I think, to most lawyers a question of a conflict of interest. Nor- 
mally, if people get a divorce, they try to get lawyers, one for each 
side. If they have a contract negotiation, usually one would get a 
lawyer, one for each side in the transaction. In my experience in 
the real world, sometimes clients who are well acquainted with one 
another will ask a lawyer to perform a service for both clients. 

I would like you to give us your understanding, both in general 
terms and specifically, with respect to Ward and Madison, how 
things worked in Little Rock back in the mid-1980’s. 


1257 


Mr. HUBBELL. I would say in general terms, in the early- to mid- 
1980’s, it was common practice for the lawyer, unless it was a real 
contested matter, to document a transaction between both the bor- 
rower and the lender and, usually, it was the lender’s lawyer who 
did it. It was just common practice. We did a lot of work for an- 
other institution, not a savings and loan, and it was not uncommon 
for us to document the entire transaction for both parties. 

Mr. BEN-VENISTE. Let me turn to another subject matter, and 
that is the subject matter of the billing records which have recently 
been turned over to this Committee on January 5, 1996. Have you 
had an occasion to review those records? 

Mr. Hubbell. I reviewed those records just recently. 

Mr. BEN-VENISTE. Do you recall having seen them previously? 

Mr. HUBBELL. Yes, I saw them in 1992. 

Mr. BEN-VENISTE. Would you tell us in your own words what you 
recall and the circumstances about having seen those records at 
that time? 

Mr. Hubbell. I recall in 1992 that the issue regarding our rep- 
resentation of Madison and specifically our work before the Arkan- 
sas Securities Department was of interest to Mr. Gerth of The New 
York Times, and that our firm was being questioned by people 
within the campaign about Mrs. Clinton’s work in that regard. We 
did some work in trying to organize and pull up the files. In con- 
nection with that, bills were pulled and reviewed by myself and 
Mr. Foster and Mr. Massey, I believe. 

Mr. Ben-Veniste. What do you recall about the review of those 
bills at that time? 

Mr. Hubbell. I recall only what I did, and that was to look for 
contacts with the Arkansas Securities Department and to get a 
general view of what work Mrs. Clinton may have done so that the 
campaign was not in a position of saying something that was inac- 
curate. 

Mr. BEN-VENISTE. What time of the year in 1992 do you recall 
having reviewed the bills? 

Mr. Hubbell. I guess we call it the winter now. Sometimes it’s 
the spring, but now it’s the winter, February and March, certainly 
if this weather is any indication. 

Mr. Ben-Veniste. So it was early in 1992? 

Mr. Hubbell. Early in 1992. 

Mr. Ben-Veniste. What do you recall about where those billing 
records went after you reviewed them? 

Mr. Hubbell. They were at the firm when I reviewed them. 

Mr. Ben-Veniste. They were at the Rose Firm? 

Mr. Hubbell. Yes. 

Mr. Ben-Veniste. Now did you review them together with Mr. 
Foster? 

Mr. Hubbell. I really couldn’t tell you. I believe at least that I 
reviewed them and gave them to Mr. Foster. 

Mr. Ben-Veniste. So, to the best of your knowledge, after the re- 
view by you and Mr. Foster, Mr. Foster had possession of them at 
least in early 1992? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. Did you see them again after that review? 

Mr. Hubbell. I don’t believe so. 
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Mr. Ben-Veniste. Were those the records upon which you had a 
conversation with Susan Thomases? 

Mr. Hubbell. More than likely. 

Mr. BEN-VENISTE. What was the reason for your conversation 
with Susan Thomases? 

Mr. Hubbell. The campaign was continuing to get inquiries. 
They were wanting to be clear on — if Mrs. Clinton had not done 
certain work, they wanted to be able to say that because it was not 
only the press at that point, but other people running against the 
President who were saying things about it, and they wanted to 
know what type of work she had done and what could be said. 

Mr. Ben-Veniste. Do those records reflect that Mrs. Clinton did 
a substantial amount of work for Madison Guaranty? 

Mr. Hubbell. Not in my opinion. 

Mr. Ben-Veniste. Now after you reviewed the records and had 
your conversation with Ms. Thomases, do you recall whether you 
had the records in front of you when you had the conversation with 
Mr. Foster? 

Mr. Hubbell. I don't recall. 

Mr. Ben-Veniste. But it would be fair to say that you had re- 
viewed them within that general timeframe of your conversation 
with him? 

Mr. Hubbell. Yes. 

Mr. Ben-Veniste. And the last you recall of seeing those records 
in 1992 was when Mr. Foster took possession of them? 

Mr. Hubbell. Either Vince and I looked at them together — 
there's one thing on the records that gives me some indication that 
I did something and then gave them to Vince. 

Mr. Ben-Veniste. What is that? Could we have a set of the 
records provided to Mr. Hubbell, please. 

Mr. Hubbell. Can I make one caveat while we're getting this? 

Mr. Ben-Veniste. Surely. 

Mr. Hubbell. What I have seen are Xerox copies. I don't know 
precisely in what format the originals are. You know what I'm say- 
ing? I have read in the paper that somebody has got red ink on one 
of them, but I have only seen the copies 

Mr. Ben-Veniste. Can I have a copy sent down? Let's have the 
Committee's copy, which is a color photocopy, sent down. 

Mr. Hubbell, let me put in front of you what we have received, 
on the size of paper we have received it, which is a color copy of 
the billing records received from Mr. Kendall. 

Mr. Hubbell. OK. 

Mr. Ben-Veniste. Now, you said that there was something on 
the records that you wished to call our attention to? 

Mr. Hubbell. I'm referring to DKSN 028935. 

Mr. Ben-Veniste. DKSN 028935. OK. 

Mr. Hubbell. I am referring to what appears to be on what we 
call a yellow Post-Em or whatever, but there's an asterisk there. 
I recognize that as my asterisk or my handwriting, as bad as it is. 

Mr. Ben-Veniste. That appears to be a photocopy of what was 
a yellow sticky or a Post-it with an asterisk toward the bottom of 
the page? 

Mr. Hubbell. Right. 

Mr. Ben-Veniste. Do you recall why you put that asterisk there? 
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Mr. Hubbell. Because, as you can see, there’s some real shaky 
underlining right beside it. That’s mine as well. It says “telephone 
conference with B. Bassett.” If you recall, the issue then, way back 
when, was did Mrs. Clinton ever have any contact with the Arkan- 
sas Securities Department. When we went back to the bills, that 
was the only, I believe, indication on the bills of a direct contact 
with the Arkansas Securities Department so I underlined that. I 
probably gave that to Vince. 

Mr. Ben-Veniste. Now there’s more writing on the same page, 
if you will stay with that, also in red. It looks like felt tip pen. 

Mr. Hubbell. Right. 

Mr. Ben-Veniste. It says “HRC — this suggests 1st matter.” 

Mr. Hubbell. Right. 

Mr. Ben-Veniste. Do you recognize that handwriting? 

Mr. Hubbell. Yes, I do. 

Mr. Ben-Veniste. Whose is that? 

Mr. Hubbell. Vincent Foster’s. 

Mr. Ben-Veniste. So both of you were marking up these billing 
records for purposes of your review and analysis in red ink? 

Mr. Hubbell. Right. 

Mr. Ben-Veniste. Do you recall having seen Mr. Foster’s hand- 
writing on the documents back in 1992? 

Mr. Hubbell. I don’t. 

Mr. Ben-Veniste. Do you recall having discussed the same is- 
sues about the sequence of events and the nature of the representa- 
tion back in 1992? 

Mr. Hubbell. With Mr. Foster? 

Mr. Ben-Veniste. With Mr. Foster. 

Mr. Hubbell. Yes, I do. 

Mr. Ben-Veniste. And to the best of your ability to provide an 
informed opinion, if you did not see Mr. Foster’s handwriting back 
in 1992, do you have a belief as to whether the notations made by 
Mr. Foster were made in 1992? 

Mr. Hubbell. I have an opinion, but it’s just my belief. We were 
both working on it, and this is what he did to ultimately give it 
to somebody to indicate what was going on, he highlighted what 
the records showed. 

Mr. Ben-Veniste. Do you know who he gave it to? 

Mr. Hubbell. No. 

Mr. Ben-Veniste. So your belief is that these markings were 
made in 1992? 

Mr. HUBBELL. That’s my belief. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. And to whom did he give it, someone in the 
campaign? 

Mr. Hubbell. Mr. Sarbanes, I really don’t know. I would hate to 
guess. It looks like it’s directed to Mrs. Clinton, but I do not know. 
It was probably given to somebody in the campaign. 

Senator SARBANES. Probably somebody in the campaign? 

Mr. Hubbell. Probably, but I don’t know. 

Mr. Ben-Veniste. Mr. Chairman, our time is up. 

The Chairman. Senator Shelby. 
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OPENING COMMENTS OF SENATOR RICHARD C. SHELBY 

Senator Shelby. Thank you. 

Mr. Hubbell, did you have the records printed out from the Rose 
Law Firm on February 12, 1992, or thereabouts? 

Mr. HUBBELL. Thereabouts. Either myself or Vince Foster re- 
quested they be printed out. 

Senator Shelby. Who would have had the capability to do this, 
in other words, the printouts? 

Mr. Hubbell. As far as this cover printout, our accounting de- 
partment. 

Senator Shelby. Now do you have the copy of the records that 
were produced from the White House that they found down there? 

Mr. Hubbell. Yes, I do. 

Senator Shelby. You have looked at those records, and you’re 
looking at them right now? 

Mr. Hubbell. Yes. 

Senator Shelby. You identified Vince Foster’s handwriting and 
notes; is that correct? 

Mr. Hubbell. That’s correct. 

Senator Shelby. Are his notes written in with a red script? 

Mr. Hubbell. On the copy that I received here, yes, they were. 

Senator Shelby. And you do not recall seeing the red writing, 
the red ink on the notes or on the records when you first looked 
at them in 1992, do you? 

Mr. Hubbell. No, I do not. 

Senator Shelby. So you don’t know, of your own knowledge, 
when Mr. Foster wrote what he did on these notes? 

Mr. Hubbell. No, I do not. 

Senator Shelby. You have looked through the records? 

Mr. Hubbell. Yes, I have. 

Senator Shelby. Is there more than one occasion where Mr. Fos- 
ter made some notes regarding Hillary Rodham Clinton’s billing? 

Mr. Hubbell. Yes. There’s some I’ve identified as my hand- 
writing, or bad scribbling. 

Senator Shelby. Did you give the records there to Mr. Foster, or 
were you all working off of a different copy or what? 

Mr. Hubbell. I think I testified no, it was clear that we were 
working off the same copy. 

Senator Shelby. Working off the same copy? 

Mr. Hubbell. I don’t remember whether we were doing it to- 
gether, but my best belief is that I was highlighting certain things 
and then giving them to Mr. Foster. 

Senator Shelby. Were these records ever turned over to Hillary 
Rodham Clinton by Mr. Foster? 

Mr. Hubbell. I do not know. 

Senator Shelby. If you will turn to DKSN 028935, would you 
look at that? 

Mr. Hubbell. Yes. 

Senator Shelby. At the top of the page, does it say U HRC — this 
suggests 1st matter”? 

Mr. Hubbell. “This suggests 1st matter.” 

Senator Shelby. Is that the handwriting of Mr. Foster? 

Mr. Hubbell. Yes, it is. 
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Senator Shelby. Do you know if he turned these copies of these 
records over to or discussed them with Mrs. Clinton? 

Mr. Hubbell. I do not. 

Senator Shelby. But it’s obvious to you as a lawyer that he was 
going back over these records and checking billing items that Mrs. 
Clinton billed out for doing various amounts of work? 

Mr. Hubbell. That is correct. That was my understanding, and 
that's what I know he did. 

Senator Shelby. What happened to these records after you and 
Mr. Foster were finished working off the same sheet or the same 
records? What happened to those records? 

Mr. Hubbell. I don't know, Senator. 

Senator Shelby. Let's go back to February 1992. You were both 
working and making notes on the records that are before you; is 
that right? 

Mr. Hubbell. Right, that’s correct. 

Senator Shelby. You were a partner and working in the Rose 
Law Firm with Mr. Foster at that time? 

Mr. Hubbell. That’s correct. 

Senator Shelby. Did they walk out of the office there or what 
happened to them? 

Mr. Hubbell. I don’t know. 

Senator Shelby. Did you ever inquire as to where they were 
after February 1992? Did you ever talk to Mr. Foster about 

Mr. Hubbell. No, I never talked to Mr. Foster. Recently I have 
inquired as to where they were, obviously everybody has been in- 
quiring about where they were, but until just recently, no. 

Senator Shelby. Did you take those records out of the Rose Law 
Firm? 

Mr. Hubbell. No. 

Senator Shelby. You did not? 

Mr. Hubbell. No. 

Senator Shelby. Do you know if Mr. Foster did? 

Mr. Hubbell. I do not know. 

Senator Shelby. Did you talk to Mr. Kendall about this, or did 
Mr. Foster, about these records? 

Mr. Hubbell. These records, no. 

Senator Shelby. Do you know if Mr. Foster talked to him about 
the billing records? 

Mr. Hubbell. I don't believe Mr. Foster would have talked to 
Mr. Kendall because Mr. Foster had died before Mr. Kendall was 
hired. 

Senator Shelby. OK. Who kept in custody these records from 
February 1992 until they were discovered? Can we just go through 
the chain here? 

Mr. Hubbell. I do not know. 

Senator Shelby. You have no idea? 

Mr. Hubbell. I believe they were at the firm and when they left 
the firm, I don't know. 

Senator Shelby. How did they get to the White House? 

Mr. Hubbell. I don't know, Senator. 

Senator Shelby. You have no idea? 

Mr. Hubbell. No, I do not. 
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Senator SHELBY. Do you know if these records were part of the 
records that Mr. Foster had in his office at the White House when 
he was still alive? 

Mr. Hubbell. No, I do not. 

Senator Shelby. Could they have been? 

Mr. Hubbell. Yes, they could have been. 

Senator Shelby. Who did you talk to, Mr. Hubbell, about these 
billing records other than Mr. Foster? 

Mr. Hubbell. I know that I talked about these with people in 
the campaign. 

Senator Shelby. Who would that be? Would that be President 
Clinton, Governor Clinton then? 

Mr. Hubbell. No, no, no. 

Senator Shelby. Would it be Mrs. Clinton? 

Mr. Hubbell. I have tried to 

Senator Shelby. Let’s go back in time 

Mr. HUBBELL. I was trying to answer, Senator. 

Senator Shelby. Go ahead. 

Mr. Hubbell. I really was. I’ve been trying for a long time to 
think about who I talked to, whether I talked to Mrs. Clinton about 
Madison billing or not. I don’t know that I did. I don’t have any 
memory of doing it, but it seems unlikely that I wouldn’t have, al- 
though Vince may have been the one who talked to Hillary about 
it. I did talk to, I am confident, Loretta Lynch and, according to 
the notes, I had some conversation with Susan Thomases. 

Senator Shelby. You talked with Susan Thomases about it. You 
have seen her notes from the conversation, the telephone conversa- 
tion you had with her in February of 1992? 

Mr. Hubbell. I have not seen her notes. I’ve seen articles about 
her notes. 

Senator Shelby. Did you discuss these bills, these bills you have 
before you, with anyone at the White House from 1993 on? 

Mr. Hubbell. Talk about the bills with the White House? 

Senator Shelby. Anybody at the White House. Not with Mr. 
Nussbaum? 

Mr. HUBBELL. No, I didn’t talk with Mr. Nussbaum. Carolyn 
Huber worked at the White House, but I would have talked to her 
about them when she was at the Rose Firm, not when she went 
to the White House. 

Senator Shelby. Did you 'ever talk to Mr. Foster about them 
after he went to the White House? 

Mr. Hubbell. No. 

Senator Shelby. Who did you send this fax to, that Counsel 
asked you about, when you were over at the Justice Department? 

Mr. HUBBELL. I believe, Senator, I said I don’t remember sending 
the fax. 

Senator Shelby. But it came from your phone number or your 
area over in the Justice Department, did it not? 

Mr. Hubbell. That’s what it indicates, yes. 

Senator Shelby. Do you dispute that? 

Mr. Hubbell. No, I don’t. 

Senator Shelby. You’re just saying you don’t recall personally 
sending it, but you don’t deny sending it, do you? 

Mr. Hubbell. No, not one way or the other. 
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Senator SHELBY. Now who did you send it to? Did you send it 
to Mrs. Clinton, Mr. Lindsey, Mr. Nussbaum, Mr. Foster? Who did 
you send it to? 

Mr. HUBBELL. It wouldn’t have been Mr. Foster, Senator, as you 
know. He was no longer with us. 

Senator Shelby. This was subsequent to that. 

Mr. Hubbell. Most of my communication with the White House 
was through the White House Counsel’s Office. 

Senator Shelby. Was that personally Mr. Nussbaum? 

Mr. Hubbell. I talked to Mr. Nussbaum, I talked to the new 
Deputy, I don’t know exactly when he went on board, and I talked 
to Mr. Kennedy on a daily basis. 

Senator SHELBY. Of your own knowledge, was the last person 
who had the billing records before you Mr. Foster? 

Mr. Hubbell. Yes. 

Senator Shelby. Did you ever have any conversations with any- 
one, Mr. Hubbell, about whether any billing sheets or records ex- 
isted after your testimony on December 1st? 

Mr. Hubbell. Yes. 

Senator Shelby. If so, with whom? 

Mr. HUBBELL. With the Grand Jury in Little Rock, Arkansas, 
Mr. Hick Ewing, and my counsel. 

Senator SHELBY. When you first heard that the billing records 
before you were found or discovered at the White House, what was 
your reaction? 

Mr. Hubbell. That Carolyn found them? 

Senator Shelby. Right. 

Mr. Hubbell. I smiled. 

Senator SHELBY. Like the world? 

Mr. Hubbell. No. I know Ms. Huber, and it just didn’t surprise 
me that all of a sudden she discovered them. 

Senator Shelby. Discovered them on the table? 

Mr. HUBBELL. No, discovered them in her office. 

Senator SHELBY. Discovered them in her office. OK. But you had 
no idea where they were for the last year or two? 

Mr. Hubbell. No, no, I did not. 

Senator Shelby. Thank you. 

Senator Sarbanes. Senator Dodd. 

Mr. Ben-Veniste. What is it that you knew about Ms. Huber 
that caused you to smile and to make that observation? 

Mr. Hubbell. First of all, I felt sorry for her, but just that all 
of a sudden, oh, you’re looking for the billing records, here they are. 
It just didn’t surprise me that something like that happened. I read 
about it and I just smiled. 

Mr. Ben-Veniste. Is it correct, Mr. Hubbell, that you did not do 
any work on the IDC transactions? 

Mr. Hubbell. I did not. 

Mr. BEN-VENISTE. With respect to the regulatory matters involv- 
ing IDC, that is the wet/dry matter or the sewer matter, did you 
do any work? 

Mr. Hubbell. I didn’t do any work, no. 

Mr. BEN-VENISTE. Knowing Mr. Ward as you do, Mr. Hubbell, do 
you think he would have had a reluctance in picking up the phone 
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to inquire about the status of the various regulatory projects which 
were being handled by Rose? 

Mr. Hubbell. I don’t think Mr. Ward would have any involve- 
ment in the securities matter at all. 

Mr. Ben-Veniste. No. I’m talking about the latter two matters. 

Mr. Hubbell. No. 

Mr. Ben-Veniste. There is a series of telephone conversations 
between Mr. Ward and Mrs. Clinton, which correspond to the work 
being done by Mr. Donovan and overseen by Mrs. Clinton relating 
to the wet/dry issue and the sewer issue. My question is directed 
based on your knowledge of Mr. Ward and his predilections. Would 
you find it unusual that he would pick up the phone and initiate 
contact with Mrs. Clinton about the status of those matters? 

Mr. Hubbell. I would find it not unusual at all that he would 
pick up the phone and, like a lot of clients, would want to know 
why it hadn’t been done yesterday. 

Mr. Ben-Veniste. In fact, I take it from that answer, it would 
surprise you if he hadn’t done so? 

Mr. Hubbell. If he wanted something, and it was important, 
then I would expect him to call every day until it was done. 

Mr. Ben-Veniste. To come back to the point I was making ear- 
lier about Mr. Alston Jennings’ testimony, which was read to you 
from page 123 of the transcript of Mr. Jennings’ deposition. And, 
of course, you haven’t seen the transcript of that deposition, have 
you? 

Mr. Hubbell. No, I have not. 

Mr. Ben-Veniste. Indeed, it was just taken yesterday. The ques- 
tion that was put to you from that deposition was: 

Question: So, in your discussions with Mr. Ward, it was your understanding that 
neither he nor Mr. McDougal obtained any assistance from lawyers in preparing 
these letter agreements? 

And Mr. Jennings said: 

Answer: That was my very clear understanding, that the preparation of the agree- 
ments, the language of the agreements was, as far as Mr. Ward knew, not the prod- 
uct of any lawyer. 

Then, continuing with Mr. Jennings’ testimony: 

Question: And Mr. Ward was familiar with the preparation of all three, so if law- 
yers were involved, he would have been aware of that? 

Answer: Absolutely. 

Question: And I think this is clear, but Mr. Ward never indicated to you that Mr. 
Hubbell assisted him in the preparation of those letter agreements? 

Answer: He indicated to me that Mr. Hubbell’s secretary typed, I think, just one 
of the agreements. 

Question: And do you recall which one that was? 

Answer: I think it was the third one or the one that included the Holman Acres. 

He was questioned further at line 17: 

Question: And to be as clear as we can, recognizing that this was many years ago, 
all three agreements were prepared over the space of a few days around September 
24th? 

Answer: That's correct. 

Question: That’s your best understanding? 

Answer: Yes. 

Question: And Mr. Ward was quite clear on that point? 

Answer: Yes. 
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This is Mr. Jennings being questioned about his conversations 
with his former client, Mr. Ward. What I wanted to make clear, in 
answering that question and being referred to that transcript, was 
that the subject of that questioning was the early agreements for 
the purchase of the property, and the other agreements between 
Mr. Ward and Madison Bank at or around September 24, 1985, as 
compared with the option agreement, which was dated May 1986. 
That was not the subject of this questioning. 

I think that would exhaust the questioning on this line for the 
moment, Mr. Chairman. We would cede that time back. 

The Chairman. Thank you. Senator Mack. 

OPENING COMMENTS OF SENATOR CONNIE MACK 

Senator Mack. Thank you, Mr. Chairman. Mr. Hubbell. 

Mr. Hubbell. Senator. 

Senator Mack. I am going to ask that we put up on the Elmo 
a letter dated November 22, 1993, from Mr. Kendall back to Mr. 
Jones at the Rose Law Firm, and I do this for the purpose of identi- 
fying some files because that’s the area of inquiry that I want to 
pursue. The three files, as I understand it, that are listed on here 
are first, the “Madison Guaranty Limited Partnership Application/ 
Brokerage Activities,” second would be the “Madison Guaranty Net 
Worth Preferred Stock Offering,” and third, “Madison Guaranty 
Preferred Stock Offering.” It is my understanding that you gave 
those files to Williams & Connolly; is that correct? 

Mr. Hubbell. That is correct. 

Senator Mack. When did you give them to Williams & Connolly? 

Mr. Hubbell. It was when I met Mr. Kendall at his office in 
mid-November. I don’t have the exact date in front of me. 

Senator Mack. So it would have been sometime relatively near 
this November 22nd 

Mr. Hubbell. Very close, yes. 

Senator Mack. What prompted you to give those files to Mr. 
Kendall? 

Mr. Hubbell. I gave all the files I had in my possession that re- 
lated to the Clintons to Mr. Kendall in the month of November. 

Senator Mack. I didn’t hear that last part, I’m sorry. 

Mr. Hubbell. In the month of November. 

Senator Mack. You say you gave him all of the files. Are you im- 
plying there were more files than these three that were identified? 

Mr. Hubbell. That belonged to the Clintons, yes, but not that 
related necessarily to Madison. I had a great deal of files in my 
basement, as I have told this Committee, and all of those were de- 
livered to Mr. Kendall in November of 1993. 

Senator Mack. So this letter only refers to three files? 

Mr. Hubbell. That’s correct. 

Senator Mack. Let me ask you this question. There was a whole 
series of files, then, that you kept in your basement? 

Mr. Hubbell. That’s correct. 

Senator Mack. Did you get all of those files at the same time? 

Mr. HUBBELL. Within a short period of time in the month of Jan- 
uary 1993. 

Senator Mack. In the month of January 1993. Who did you get 
the files from? 
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Mr. Hubbell. I got some of the flies from Ms. Betsey Wright. I 
got some of the flies from people within the firm who iaiew I was 
putting all the flies together, including Mr. Foster. 

Senator Mack. You received files from Mr. Foster? 

Mr. Hubbell. Yes. 

Senator Mack. And that would have been in January 1993? 

Mr. Hubbell. Yes. The three files that are referenced in this let- 
ter, I got from Vince. Now, I don’t remember whether it was Vince, 
Vince’s secretary, or some other staff employee at the firm who 
handed them to me, but I knew what they were, and they were 
given to me by Vince. 

Senator Mack. And this was in January 1993? 

Mr. Hubbell. January 1993. 

Senator Mack. What was going on in your life in January 1993? 

Mr. Hubbell. A lot. I was moving to Washington, I was leaving 
the law firm, I was going to join the Justice Department, and I was 
working for the transition team at that time doing lots of things. 

Senator Mack. Just one question that comes to mind. In retro- 
spect, does it strike you as unusual that an individual, who I 
guess — at that time were you aware that you were going to be the 
Associate Attorney General? 

Mr. Hubbell. No, I was not. I was not aware I was going to be 
Associate Attorney General. In fact, I didn’t expect to be Associate 
Attorney General when I came to Washington. 

Senator Mack. So these were given to you, then, because of your 
position on the transition team? 

Mr. Hubbell. I believe, especially as it pertains to the Betsey 
Wright flies, I was doing that in connection with the transition. 
Those files had been at the campaign. I got them, along with other 
files, and was going to try to determine what we were going to do 
with the files of the campaign and the transition. 

Senator Mack. I’m just curious as to why it was you. I mean, 
wasn’t Mr. Lindsey deeply involved? 

Mr. Hubbell. Everybody was real busy, and I was an attorney 
and was working on this specific issue, along with other counsels 
to the transition, and I knew Ms. Wright and I made the request 
to Ms. Wright to deliver them to me. 

Senator Mack. Again, there were a number of files that came to 
you from different sources that were in your possession in January 
1993. Betsey Wright was one of the individuals that gave you some 
files? 

Mr. Hubbell. Right. 

Senator Mack. Vince Foster gave you some flies? 

Mr. Hubbell. Either directly or through one of his people. 

Senator Mack. Who else provided files? 

Mr. Hubbell. Hillary’s secretary, Ms. Huber, myself. 

Senator Mack. The other thing that catches your attention in 
this letter is the reference that these files were of the late Vince 
Foster, and I think you said just a moment ago specifically these 
three files were given to you either by Vince Foster or someone 
working on his behalf? 

Mr. Hubbell. Right. I think Mr. Kendall, when he wrote this let- 
ter, was actually mistaken. They weren’t part of Vince Foster’s 
files, other than that he had them at the firm, and he gave them 
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to me. I think he was mistaken in the way he phrases this letter. 
I had the possession of those files from January 1993. I delivered 
them to Mr. Kendall. 

Senator Mack. Where did Mr. Foster have these files? He wasn’t 
the attorney of record? 

Mr. Hubbell. No. As I think we testified earlier, in 1992 there 
were specific issues raised about Mrs. Clinton’s work before the Ar- 
kansas Securities Department, and these three files related to that. 

Senator Mack. Were these original files, or were these copies? 

Mr. Hubbell. These were originals. 

Senator Mack. I’m curious as to why you gave these files to the 
Clintons’ attorney. 

Mr. Hubbell. I wanted to give the Clintons’ attorney all the files 
that belonged to them or had any relation to them.* 

Senator Mack. Again, I’m not sure. There are some questions 
that come to mind. Why didn’t these go directly back to Madison? 

Mr. Hubbell. These weren’t Madison files. They were Rose Law 
Firm files. 

Senator Mack. Excuse me? 

Mr. Hubbell. These were the Rose Law Firm files on these three 
issues. 

Senator Mack. But you said these were not Madison files. They 
were Whitewater files? 

Mr. Hubbell. No, I didn’t say Whitewater. If I did, I’m sorry. 
They were Madison files. They were Rose Law Firm files on work 
we did for Madison Guaranty back in 1985. 

Senator Mack. I really meant to ask you the question why didn’t 
you return them to the Rose Law Firm as opposed to the Clintons’ 
attorney? 

Mr. Hubbell. Why didn’t I return them? Because I was return- 
ing them to the Clintons’ attorney because we kept them as part 
of the Clintons’ files. 

Senator Mack. Because you had kept them as part of the Clinton 
files does not make them the Clintons’ files. Weren’t these the Rose 
Law Firm’s files? 

Mr. Hubbell. Yes, they were. 

Senator Mack. So why did you turn them over to the Clintons’ 
attorney? 

Mr. Hubbell. I did. 

Senator Mack. I recognize that you did. 

Mr. Hubbell. If you think I made some conscious decision, I 
didn’t. As soon as Mr. Kendall got them, he said he ought to send 
them back to the Rose Law Firm. 

Senator Mack. But why did you give them to him? 

Mr. Hubbell. Why did I give them to him? 

Senator Mack. Right. 

Mr. Hubbell. Because they related to the Clintons, and it was 
an issue that had been raised in the campaign. 

Senator Mack. In your mind, the Madison files related to the 
Clintons. One of the things we’ve been hearing from the Clintons 
is that they had nothing to do with Madison. In fact, there was a 
comment about their activity being just peripheral. So what you’re 
saying is in your mind, Madison equaled Clintons, therefore, return 
to Clintons’ attorney? 
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Mr. Hubbell. No, Senator, that’s not what I’m saying. What I’m 
saying is in 1992, people tried to say that Mrs. Clinton had sub- 
stantial involvement at the Arkansas Securities Department when 
she was a lawyer at the Rose Firm. These files were the files of 
the Rose Firm which showed that she did not, and that’s why I 
kept them, and Mr. Foster kept them, and then we delivered them 
to the Clintons’ attorney who delivered them back to the firm. 

Senator Mack. So you’re now saying you returned them to Mr. 
Kendall. Did you instruct him to return them to the Rose Firm? 

Mr. HUBBELL. No, I did not. I did not instruct him one way or 
the other. 

Senator Mack. The other area that I want to pursue, even 
though my time is limited here, frankly, I’m amazed that this — I 
originally thought there were only three files, but I guess it was 
because I hadn’t been paying attention earlier. There’s a whole host 
of files that you received from many different sources that you had 
in your basement since January 1993? 

Mr. Hubbell. I didn’t have them in my basement. I had them 
in my possession. They ultimately ended up in my basement. I 
didn’t have a basement until I moved to Washington. 

Senator Mack. Fine. You had these files in your possession? 

Mr. Hubbell. That’s correct. 

Senator Mack. Which I think is the significant point. 

Mr. Hubbell. I think so, too. 

Senator Mack. You have had these files since January 1993. 
When did you become the Associate Attorney General? 

Mr. Hubbell. In May. 

Senator Mack. And you did not turn these files over to anyone 
until November? 

Mr. HUBBELL. That’s correct. 

Senator Mack. There were some fairly significant concerns being 
raised about the Clintons, the White House. I believe you’re aware 
of criminal referrals? 

Mr. Hubbell. I learned about the criminal referrals regarding 
some other individuals in, I believe, September, yes. 

Senator Mack. The comment “other individuals” implies that 
there was no reference to the Clintons in those nine 

Mr. Hubbell. Senator, I have never seen the criminal referrals. 
I don’t know what’s in them. 

Senator Mack. The criminal referrals had to do with Madison? 

Mr. Hubbell. My understanding was they did have to do with 
Madison. 

Senator Mack. You had files of Madison Guaranty? 

Mr. Hubbell. No. 

Senator Mack. I thought you just testified 

Mr. Hubbell. I had the Rose Law Firm’s files on work we did 
for Madison. 

Senator Mack. Excuse me. You had Rose Law Firm files of work 
on Madison that you retained until November 

Mr. Hubbell. That’s correct. 

Senator Mack. — 1993? 

Mr. Hubbell. Yes. 

Senator Mack. Now, you were Associate Attorney General of the 
United States? 
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Mr. Hubbell. Yes. 

Senator Mack. And you then turned those files over to the Clin- 
tons’ attorney? 

Mr. Hubbell. That’s correct. 

Senator Mack. You don’t find any problem with that? 

Mr. Hubbell. Absolutely not. 

Senator Mack. Well, I think that is an indicator of the difficul- 
ties that the White House and this Administration has gotten into. 
I yield back my time. 

OPENING COMMENTS OF SENATOR ROBERT F. BENNETT 

Senator Bennett. Mr. Chairman, may I ask one quick question 
and follow on with that? 

The Chairman. Yes. 

Senator Bennett. When Mr. Massey was here, Mr. Hubbell, he 
told of an instance where Mr. Foster came to him and asked him 
for files. Mr. Massey did not comply with that request immediately, 
which caused Mr. Foster to be upset and to ask him why the delay, 
and Mr. Massey said because I’m copying them. He insisted on 
making copies before turning the files over, and in the course of 
this examination made it clear that if he had known files that he 
considered to be the property of the Rose Law Firm were, in fact, 
being taken out of the firm, he would have raised a protest. 

Mr. Hubbell. OK. 

Senator Bennett. Now are these the files that Mr. Massey in- 
sisted on making copies of? 

Mr. Hubbell. I do not know. I do believe when I took the files 
and left the firm, Mr. Massey had copies, but I don’t know for sure 
what he copied. I believe he had copies when I left. 

Senator Bennett. These are the files 

Mr. Hubbell. These are some of the files. I believe Mr. Massey 
made copies of all of the Madison files. That was what he told Mr. 
Foster he was going to do. 

Senator Bennett. OK. That’s the point I wanted to discover, 
Mr. Chairman. If Mr. Massey’s sense of legal ethics said to him, 
these files should not leave the law firm, at least not until I have 
made copies of them, but there was a sense of pressure on the part 
of Vince Foster that he wanted them out to the point where he was 
upset with Mr. Massey for delaying the supplying of the files, I find 
that somewhat significant. 

Mr. Hubbell. I have never read that Mr. Massey said that Mr. 
Foster intended to take the files. That was back in 1992 when we 
were both employed there. 

The Chairman. I don’t understand the significance of that last 
comment. 

Mr. Hubbell. Well, I thought the Senator was saying — maybe 
I’m wrong. 

The Chairman. I still don’t understand the significance of that 
comment. 

Mr. Hubbell. I thought the Senator was saying — and maybe I’m 
wrong — that Mr. Foster had told Mr. Massey that he was going to 
take the files out of the firm. I don’t believe that’s the truth. 

Senator Bennett. No, Mr. Foster did not tell Mr. Massey. Mr. 
Massey told us he was upset to discover they had been taken out 
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of the firm. His only conversation with Mr. Foster was when Mr. 
Foster became upset with Mr. Massey over taking the time to make 
copies before delivering the files to them. It may well be if we 
hadn’t had those copies, we might never have known about the 
records. I don’t know. 

I wanted to know if these were the same files that Mr. Massey 
insisted on making copies of 

Mr. Hubbell. Senator Bennett, I disagree with that statement. 
I won’t say anything. 

Senator Bennett. OK. I am trying to find out. So you are saying 
these are not the files? 

Mr. Hubbell. No. I am saying you were making the implication 
that if Mr. Massey had not made copies, you wouldn’t have these 
files. In fact, you have these files. Nothing was ever done with 
them. The originals were kept, secured, and are still in existence. 

Senator Bennett. I think that’s fair, I accept that. 

The Chairman. Let me — before I turn to Senator Sarbanes — 
make an observation. Mr. Massey, I believe, was quite upset when 
he ascertained that indeed the files had left the office; that is indis- 
putable. 

Mr. Hubbell. That’s fine. 

The Chairman. Now let me go one step further. Had indeed the 
files been turned over, without copies being made, there is no rea- 
son to believe that the law firm would have had any files. The files 
remained at the law firm only because Mr. Massey made copies, 
and that was the Senator’s point. 

Senator Sarbanes. 

Senator Sarbanes. The way I understood the Senator’s point, I 
thought he and Mr. Hubbell had straightened it out between them. 

The Chairman. I think the Senator had agreed to drop the mat- 
ter, but I followed very carefully what his point was and, indeed, 
I wanted to make my own observation. That is my observation. 
Now let’s put the full 10 minutes on the Senator’s clock so that he 
can then proceed. Senator. 

Senator Sarbanes. As I understand it, the files that became 
available with respect to this matter were the files that came from 
Mr. Hubbell’s basement. So the statement that it is only because 
Mr. Massey made copies that we got these files is not accurate be- 
cause the files we got were, in fact, the files that were in Mr. Hub- 
bell’s basement which were then turned over to Mr. Kendall. We 
have this subsequent trail with respect to these files. Is that the 
point you were trying to make? 

Mr. Hubbell. My point is that these three files that deal with 
the securities issue were always, as far as I know, always intact 
and have never been missing or anything like that. They have al- 
ways been in good shape and intact. That’s the point I was trying 
to make. 

Senator Sarbanes. Now, the reason these files were, as it were, 
pulled or focused upon, was that queries were being raised, as I 
gather, during the course of the campaign. And these files were rel- 
evant to try to answer those queries? 

Mr. Hubbell. That’s correct. 

Senator Sarbanes. That’s why you and Mr. Foster were seeking 
these files and were doing a review of the work that had been done, 
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because questions were being raised about the amount and the 
nature of the work that had been done in the firm, and I take it 
primarily by Mrs. Clinton? 

Mr. Hubbell. On the securities matter, yes, Senator. 

Senator Sarbanes. These files were part of a lot of other files 
that had nothing to do with any of the issues we are looking at; 
is that correct? I mean, in terms of what 

Mr. Hubbell. What I turned over to Mr. Kendall? 

Senator Sarbanes. Yes. 

Mr. Hubbell. Yes, I would say 99.9 percent had nothing to do 
with Madison Guaranty as far as I know. I am exaggerating, I am 
sorry. Certainly 99.9 percent is not a right number. 

Senator Sarbanes. But, in any event, there were a lot of files; 
most of which had nothing to do with any of the matters we are 
looking at? 

Mr. Hubbell. That's correct. 

Senator Sarbanes. Those files and these files were turned over 
to Mr. Kendall; is that correct? 

Mr. Hubbell. That's correct. 

Mr. Ben-Veniste. Mr. Hubbell, with respect to 

OPENING COMMENTS OF SENATOR CHRISTOPHER J. DODD 

Senator Dodd. May I raise one other question here before you go 
on, Richard? Our colleague from Utah has left and I don’t have the 
transcripts in front of me, but it just seemed to me, and maybe my 
recollection isn’t clear on this, that when Mr. Massey was testifying 
and the questions were raised as to why it was that it appeared 
Mr. Foster seemed impatient, I am not sure it was clear from Mr. 
Massey's testimony — someone can correct me here — as to why he 
seemed impatient, whether it was because of the press inquiries 
that were coming in at that time pretty heavily. I don't think Mr. 
Massey categorically said this was because Mr. Foster wanted to 
make copies of the files. 

Mr. Ben-Veniste. Let me see if I can refresh the witness' recol- 
lection with my recollection of Mr. Massey's testimony. 

What he indicated in his testimony, I believe, was that Mr. Fos- 
ter had come to him at the point where there had been the press 
inquiries. Everybody was scrambling around trying to pull informa- 
tion together. Mr. Foster had asked Mr. Massey to provide him 
with the material that Mr. Massey had, his files, relating to the 
Rose representation on the securities matter. That occurred on the 
afternoon of one day. 

The next morning, Mr. Foster again asked Mr. Massey whether 
he had the materials for him. Mr. Massey stated that he hadn’t 
gotten around to making the copies yet. Mr. Massey testified that 
he thought Mr. Foster was very abrupt with him, by reason of the 
fact that he had not yet gotten the material in shape sufficient to 
turn it over to Mr. Foster. 

Mr. Massey indicated that he was in the process of photocopying 
them, he was doing it himself because he lacked other assistance 
at the firm, he had a lot of other matters to attend to, and he pro- 
vided the photocopies to Mr. Foster. 

Senator Bennett. Now, my recollection is also the case that Mr. 
Massey’s testimony was that the documents which were provided 
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to Mr. Foster, which made their way to you in late 1992 or 1993 
or thereabouts, were copies. 

The record is very clear, number one, that the Committee has re- 
ceived all of that material, two, that Mr. Massey has been ques- 
tioned extensively about it, three, that the material reflects all the 
work Mr. Massey did in connection with the securities representa- 
tion for Madison and, four, that Mr. Massey’s testimony is that 
there was a full set of all that material, indeed the originals of that 
material, in his office. 

Indeed, your observation is correct in connection with the fact 
that Mr. Kendall perhaps unartfully described where this material 
came from. Mr. Foster had it at one point, but you provided it to 
Mr. Kendall and Mr. Kendall sent a copy or sent the copy that you 
had to the Rose Law Firm under the belief that this should be sent 
back to the Rose Law Firm. 

In any event, the material was received by us from Mr. Kendall 
pursuant to our request for various documents. Over 50,000 pages 
of documents had been provided by that point, according to my 
recollection. 

In answer to Senator Dodd’s question, would it surprise you that 
Mr. Foster, having made a request on day one for the material 
from Mr. Massey and being told by Mr. Massey on day two that 
it was not yet available, might have been impatient? 

Mr. Hubbell. It doesn’t surprise me. 

Mr. Ben-Veniste. And, indeed, in terms of the ambience sur- 
rounding the request to collect all of these materials in order to an- 
swer the press inquiries that were being made at that time by, I 
take it, Mr. Gerth from The New York Times, would you agree that 
this was a hurry-up drill? 

Mr. Hubbell. All of them were hurry-up drills. 

Mr. Ben-Veniste. I have some other questions that were raised 
earlier, but we concede. 

The Chairman. How much time is remaining? Three minutes. 
You have 3 minutes. 

Mr. Ben-Veniste. That will be fine. 

The Chairman. We can start off with you with 3 minutes when 
we come back. We have been informed that there are as many as 
eight votes. This is going to be a very late session, so let me sug- 
gest to the witness and those who want to make accommodations 
for their schedule, et cetera, that we reconvene at 2:00 p.m. There 
is no way, even if you have just 10-minute votes, that we can con- 
tinue any sooner than that. This way the Members of the Commit- 
tee can attempt to do what we have to, eat lunch, et cetera. 

Mr. Hubbell, this will give you an opportunity to have a break. 
For others who are interested, this will provide them an oppor- 
tunity to do what they have to do. We will reconvene at 2 p.m. and, 
Mr. Ben-Veniste, you will start off. 

Mr. Ben-Veniste. Thank you. 

The Chairman. We stand in recess. 

[Whereupon, at 11:54 a.m., the hearing was recessed, to be recon- 
vened at 2:00 p.m. this same day.] 
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AFTERNOON SESSION 

The Chairman. When we last left, Little Red Riding Hood was 
headed out into the woods. 

Mr. Ben-Veniste. Was that my cue to come in? 

The Chairman. We will now proceed with Mr. Ben-Veniste. I 
don't want him to get mixed up with Little Red Riding Hood. 

Mr. Ben-Veniste, you have 3 minutes. I'm going to ask that we 
put 5 minutes on and we’ll resume. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. I want to thank you for the extra 2 minutes. 
No one could confuse you with the Big Bad Wolf under those cir- 
cumstances. Thank you, Mr. Chairman. 

Mr. Hubbell, let me start out where we left off earlier. It is cor- 
rect, on the basis of my recollection, as Senator Bennett observed, 
that Mr. Massey’s testimony was that he felt it was inappropriate 
for his files relating to the securities matter to be disseminated 
among people outside the firm. I want you to understand that is 
Mr. Massey’s testimony, whether or not you agree with that propo- 
sition. 

I want to go further on the issue relating to the question of the 
preservation of records and the issue of whether there was any 
suggestion connected to Mr. Foster’s request of Mr. Massey that 
Mr. Massey provide him with a copy of the materials that Mr. 
Massey had generated in connection with his representation of 
Madison Guaranty Savings & Loan on the securities matter. 

Now to go back in time, the request that Mr. Foster made with 
which you are familiar was a fact-gathering, hurry-up drill to re- 
spond to a press inquiry in early 1992 relating to the campaign and 
relating to work done in connection with Madison Guaranty? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. The issue being whether Mr. Foster in some 
way was involved in some kind of an operation whereby records of 
the Rose Firm would be destroyed as opposed to reviewed for pur- 
poses of responding to the press inquiry, I will read from Mr. 
Massey’s testimony before this Committee at page 94 where I am 
questioning him. Mr. Massey is asked: 

Question: You are not suggesting here, are you, because we’re dancing around this 
implication, that Mr. Foster was in some process to try to get the original files of 
the firm into somebody’s hands so they could be destroyed? Was that the impression 
that you got? 

Mr. Massey stated: 

Answer: Absolutely not. That was not my impression. 

Question: Because that seems to be the implication of some of the questions and 
you may not perceive that sitting down there but 

Mr. Massey. I don’t perceive that. 

Question: — we’ll see that sliced and diced and appearing in the newspaper in 
some other context tomorrow unless we are very clear about it, so I want to make 
it very clear in my question to you as to whether you took Mr. Foster’s request to 
you as implying that something untoward or improper was about to happen to these 
files? 

Answer: I told you, again as I said earlier, my impression was he was putting to- 
gether a — I have no reason to disbelieve him, he was putting a firm story together. 

Question: Now in point of fact, Mr. Foster knew that you had made a copy of all 
of your materials at the time that you gave him the copy because you told him that? 

Answer: Yes. 
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I think that's enough out of the transcript for you to be assured 
that it was not Mr. Massey’s testimony or anyone’s suggestion who 
was involved at the time that Mr. Foster’s request was in some 
way related to destroying documents, but it was rather in all ways 
consistent with the firm being able to review the materials so as 
to give accurate answers to the inquiries that were being made. 

Mr. Hubbell. OK. 

Mr. Ben-Veniste. Do you have anything to add now that you 
have heard Mr. Massey’s testimony repeated in context? 

Mr. Hubbell. No. Anybody who knew Vince Foster knows that 
he would never be involved in trying to assemble files so that they 
could be destroyed. What we were trying to do back then was as- 
semble the files so we could know what happened. People were on 
the road, and we needed to find out what was in the files so that 
we could tell people what the truth was. 

Mr. Ben-Veniste. Thank you. Mr. Chairman, my red light is on. 

The Chairman. Mr. Hubbell, is this the fourth time you have 
been here? 

Mr. Hubbell. I couldn’t tell you, Senator. 

The Chairman. Yes, I believe it is. You have been here a number 
of times. 

Mr. Hubbell. Yes. 

The Chairman. Recognizing all that you have been through, I’ve 
made a very conscious and concerted effort to extend to you every 
possible courtesy. I hope you understand and realize that and I 
hope it’s come through. 

Mr. Hubbell. Yes, it has, Senator. 

The Chairman. This may be a departure to a certain extent, but 
I want you to be as candid as you possibly can. 

Mr. Hubbell. OK. 

The Chairman. Because I have some very real trouble with what 
I have heard so far on a particular issue, and, by the way, I don’t 
think there should be, I am going to ask you to carefully think back 
to the document that you received. It is S 10097 from the FDIC, 
a memorandum to Chairman Hove from Douglas H. Jones, Acting 
General Counsel. We have referred to it before. I believe you have 
it in front of you. 

Mr. Hubbell. I do. 

The Chairman. Now share with me what we see at the top in 
terms of the faxing. This was obviously sent to the Justice Depart- 
ment by the FDIC, and you received it at 14:29; is that right? Take 
a look at the little fax marks. 

Mr. Hubbell. It says “sent by” and it’s whited out. Then it says 
2/17/94 14:29, so that’s 2:30. 

The Chairman. It came into the Justice Department at that 
point in time? 

Mr. Hubbell. Right. 

The Chairman. And then what do we see transpired? You’re a 
smart guy. You have looked at this thing. I’m asking you to give 
me what you would sense, by reading this document, took place? 

Mr. Hubbell. Above that, it says 2/17/94 15:01, which would be 
3:00 p.m. 

The Chairman. Right. 
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Mr. Hubbell. It says 202-514-0238 DOJ/OAAG, which I would 
assume to be the Office of Associate Attorney General. 

The Chairman. Right. They faxed it out. 

Mr. Hubbell. Yes, I guess. I didn't deal with fax machines. 

The Chairman. We received this from the White House 

Mr. Hubbell. OK. 

The Chairman. — when we made our document request. So, Mr. 
Hubbell, is it safe to assume that this document came into either 
your possession or someone — I'm going to say into your possession 
because this document concerns — a key part of it is your testimony 
to the FDIC? 

Mr. Hubbell. Yes. Did I 

The Chairman. There’s nothing wrong with this. Now look 

Mr. Hubbell. I don’t know what the question is. 

The Chairman. The question is, is it safe to assume that you 
received this? This is the FDIC sending this to you at the Justice 
Department. 

Mr. Hubbell. I don’t know when this report came out. I recall 
getting a draft. I thought it was that morning. 

The Chairman. Good. So you got this draft 

Mr. Hubbell. No, I got a draft. 

The Chairman. You got a draft. Is it safe to assume that it was 
this draft? 

Mr. Hubbell. I don’t know, Senator. The reason being — and I 
am not trying to play games with you — I received a draft from Jack 
Smith. My memory was it was that morning. Now, I have been 
questioned by a lot of folks, and I think I have seen that fax’s 
transmittal sheet. 

The Chairman. But it did come to you? 

Mr. Hubbell. A draft did. Whether this is it or not, I don’t know, 
but I assume it is, sure. 

The Chairman. OK. A reasonable person would assume that this 
is the draft that you were sent from the FDIC, which encompasses 
some of the testimony you gave in connection with this matter 
which was a Rose representation? 

Mr. Hubbell. Right. 

The Chairman. And the question of whether or not there was a 
conflict? 

Mr. Hubbell. Right. 

The Chairman. Within an hour, an hour plus 2 or 3 minutes — 
is that right? 

Mr. Hubbell. Right. 

The Chairman. — this was then sent to the White House. Now 
it was faxed out an hour later. 

Senator Sarbanes. Half an hour. 

The Chairman. Within an hour it was sent out; right? 

Mr. Hubbell. That’s what it appears to say. 

The Chairman. And we get this, we being the Committee, from 
the White House; right? I am telling you we did, that we received 
this from the White House. 

Mr. Hubbell. I’ll accept that, sure. 

The Chairman. Why did you send it there? 

Mr. Hubbell. I don’t know. They probably asked for it. 

The Chairman. They probably asked for it? 
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Mr. Hubbell. Yes. 

The Chairman. Do you recall speaking to someone? 

Mr. Hubbell. No, I don’t recall, but I don’t have my calendars 
with me. I might be able to help if I had my calendars with me. 

The Chairman. Then I am going to ask Mr. Nields if you would 
make Mr. Hubbell’s calendars available to the Committee staff, and 
we will ascertain whether or not we have to go in to examine it. 
Would you 

Mr. Hubbell. I thought we had already done that. You have 
them. 

The Chairman. So you don’t recall at this time? 

Mr. Hubbell. No. 

The Chairman. And you don’t recall at this time who may have 
asked 

Mr. Hubbell. No. 

The Chairman. Were you dealing with anybody at the White 
House in connection with this? 

Mr. Hubbell. I’m 80 percent sure that it would be Mr. Nuss- 
baum. 

The Chairman. OK. Now that begins to tell us a little story. You 
send this over to the White House. You don’t have actual recollec- 
tion that you sent it, but you wouldn’t disbelieve that you ordered 
it sent over. I’m not saying that you faxed it yourself, but you told 
somebody to send it over. 

Mr. Hubbell. Right. 

The Chairman. Is that a fair assumption? 

Mr. HUBBELL. A fair assumption is that I got this and that I 
asked somebody to send it over to Bemie’s office. That would not 
surprise me at all, Senator. 

The Chairman. That’s within about an hour that you had it sent 
over. You received it and within an hour you sent it over there. 

Mr. Hubbell. Right. 

The Chairman. Do you recall, did anybody from the White House 
ask you to provide them with information with respect to Rose Law 
Firm transactions? 

Mr. Hubbell. On that day or overall? 

The Chairman. During that period of time. 

Mr. Hubbell. This period of time was in February 1994. I would 
probably have been dealing with Mr. Kennedy, who was a former 
Rose Firm person, Mr. Klein, or perhaps Mr. Nussbaum. I believe 
it may have been Mr. Nussbaum. 

The Chairman. Let me ask you about Mr. Eggleston. Did you 
speak to him? 

Mr. Hubbell. Mr. Eggleston? 

The Chairman. Yes. That’s the New York accent, Mr. Eggleston. 

Mr. Hubbell. It is certainly possible that I talked to Neil. I just 
don’t know. 

The Chairman. Were you aware of the fact that he was putting 
together a confidential memorandum in regard to the Resolution 
Trust Corporation and the work of the Rose Law Firm and Mrs. 
Clinton? 

Mr. Hubbell. No, I was not. 

The Chairman. You were not aware? 

Mr. Hubbell. No, I was not. 


1277 


The Chairman. Do you have a document entitled 1720, a memo- 
randum, in front of you? Put it up on the Elmo. 

Mr. Hubbell. No, I don’t. 

The Chairman. It is a memorandum sent to the First Lady from 
Harold Ickes dated March 1, re: Resolution Trust Corporation. At- 
tached is a copy of Neil Eggleston’s February 28th — you see 

Mr. Hubbell. Yes. 

The Chairman. — “1994 memorandum regarding certain issues 
involving the RTC and the Rose Law Firm.” 

Mr. Hubbell. I see this, yes. 

The Chairman. Did anybody contact you with respect to making 
information available to Mr. Eggleston with respect to this? 

Mr. Hubbell. If they did, I would have complied. I just don’t re- 
member talking to Neil about it. 

The Chairman. That’s what I’m trying to find out. For example, 
if you sent this memorandum in compliance to that request because 
this memorandum was attached. Was the memorandum that came 
from the FDIC attached to Mr. Eggleston’s report? 

Mr. Hubbell. No, I don’t recall that. I am being candid. If Mr. 
Nussbaum said when you get the report, send me a copy or send 
it to Neil, I would have done so. 

The Chairman. But that’s why I told you, and why I wanted to 
get a little more specific, that this wasn’t just some document that 
was floating around and you had no way of knowing it went over. 
It is logical to assume that you directed this be sent to the White 
House? 

Mr. Hubbell. I didn’t mean to say that I never did it. I just don’t 
have any memory of doing it. 

The Chairman. I just want to make it clear that it was sent over. 

Mr. Chertoff. 

Mr. Chertoff. Just to follow up on this, Mr. Hubbell, you were 
interviewed by the FDIC in connection with this report; right? 

Mr. Hubbell. I was interviewed by the FDIC in connection with 
their investigation, yes. 

Mr. Chertoff. That was in 1993? 

Mr. Hubbell. I believe so. 

Mr. Chertoff. Late 1993? 

Mr. Hubbell. I believe so. 

Mr. Chertoff. So it was about 18 months after you had re- 
viewed the Rose Law Firm records; right? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. Now, you understood when the FDIC talked to 
you that this was a serious matter? 

Mr. Hubbell. I understood that they were doing an investigation 
of the Rose Firm conflicts, yes. 

Mr. Chertoff. You understand that an investigation by a Fed- 
eral agency about whether there’s a conflict of interest in the han- 
dling of Federal work is a serious matter; right? 

Mr. Hubbell. I certainly understand that now. 

Mr. Chertoff. In fact, is it fair to say at the same time in 1993, 
you were preoccupied with other matters involving billing that are 
unrelated to this? 

Mr. Hubbell. That was another issue that was going on at that 
time, yes. 
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Mr. Chertoff. So, in your mind, the notion of being investigated 
and asked questions would have been something that would have 
been a pretty notable event at this period of time while you were 
the Associate Attorney General; right? 

Mr. Hubbell. I have to say that that’s not true. 

Mr. Chertoff. It was not a notable event? 

Mr. Hubbell. It was not a notable event. 

Mr. Chertoff. It’s surely not common for high-ranking Justice 
Department officials to be the subjects of investigation as opposed 
to those who are doing the investigating. 

Mr. Hubbell. I understand that. I just had a lot going on. 

Mr. Chertoff. Is there any reason that you would have withheld 
information deliberately from the investigators? 

Mr. Hubbell. No, I would not have. 

Mr. Chertoff. You understood that this issue of the conflict of 
interest of the Rose Law Firm opened up the whole question of 
what the Rose Law Firm did for Madison Guaranty and for Madi- 
son Financial back in the mid-1980’s; right? 

Mr. Hubbell. My understanding was that they were looking at 
the issue of the conflict to determine whether there was a conflict. 
I didn’t understand that they were going to be looking at every- 
thing the Rose Law Firm ever did for Madison. I just didn’t under- 
stand that. 

Mr. Chertoff. You understood that the whole issue of the con- 
flict revolved around the work and the relationship between the 
law firm and Madison? 

Mr. Hubbell. I didn’t see it that way, Mike. 

Mr. Chertoff. You didn’t think they were going to get into what 
work was done for Madison? 

Mr. Hubbell. No, I didn’t. 

Mr. CHERTOFF. And they, in fact, told them about your knowl- 
edge of work that the firm had done in connection with the securi- 
ties issue? 

Mr. Hubbell. Yes. 

Mr. Chertoff. So that issue of work came out on the table when 
you talked to the investigators? 

Mr. Hubbell. They asked me about it, I believe, yes. 

Mr. Chertoff. Now in your mind, had you made a decision that 
you were going to be very narrow in the way you answered ques- 
tions; in other words, you were going to wait to see if they asked 
you specific questions and give answers as opposed to volunteering 
things? 

Mr. Hubbell. I didn’t make a conscious decision at all. I got a 
call from Jack Smith. He said we need to come over and interview 
you, and I said come on. 

Mr. Chertoff. Who is Jack Smith? 

Mr. Hubbell. The General Counsel for the FDIC. 

Mr. Chertoff. Is he a friend? 

Mr. Hubbell. I wouldn’t say he’s a friend, but I certainly knew 
him. 

Mr. Chertoff. He didn’t do the interview, though; right? 

Mr. Hubbell. I can’t tell you who did the interview at this point. 

Mr. Chertoff. There were investigators, I assume, who did it? 
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Mr. Hubbell. Yes, I thought Jack came over, but maybe I was 
wrong. 

Mr. CHERTOFF. The General Counsel himself may have came 
over for the interview? 

Mr. Hubbell. I don’t have those records in front of me, but I 
know that Jack called me back and had some further questions. 

Mr. Chertoff. About what? 

Mr. Hubbell. I wish I knew. I can’t tell you off the top of my 
head, but they set up a conference call where they called back after 
they interviewed me. 

Mr. Chertoff. Who was in on the conference call? 

Mr. Hubbell. The FDIC. 

Mr. Chertoff. I beg your pardon? 

Mr. Hubbell. The FDIC and me. 

Mr. Chertoff. All right. Now at some point you were asked a 
question about documents that had been drafted that were involved 
in the Ward litigation; right? I’ll direct your attention to page 4 of 
this FDIC report, the very bottom of the text portion right before 
the footnotes. It says: 

Mr. Hubbell also confirmed in an interview that he had not 

Mr. Hubbell. What page? 

Mr. Chertoff. Page 4. 

Mr. Hubbell. All right. 

Mr. Chertoff. It states: 

Mr. Hubbell also confirmed in an interview that he had not drafted any docu- 
ments that were involved in the Ward litigation. 

You were familiar with the Ward litigation; right? 

Mr. Hubbell. I was familiar with it. 

Mr. Chertoff. Because Mr. Ward, in fact, tried to get you to 
represent him in it? 

Mr. Hubbell. He did. 

Mr. Chertoff. You referred him to Mr. Jennings? 

Mr. Hubbell. No. I declined to take on the representation. 

Mr. Chertoff. And he went to Mr. Jennings? 

Mr. Hubbell. He went to Mr. Jennings. 

Mr. Chertoff. You attended the trial? 

Mr. Hubbell. I attended parts of the trial. 

Mr. Chertoff. Including the closing argument? 

Mr. Hubbell. I did. 

Mr. Chertoff. You knew the option had come up in the trial. 

Mr. Hubbell. I don’t know that, but I am not surprised that it 
came up in the trial. 

Mr. Chertoff. You knew as of 18 months before that Mrs. Clin- 
ton had had a number of conversations with Mr. Ward during the 
period of time relating to these Castle Grande transactions? 

Mr. Hubbell. Yes. 

Mr. Chertoff. And that she had worked on the option because 
you had seen it with your own eyes when you looked at the records 
18 months before? 

Mr. Hubbell. I looked at the bills. I didn’t focus on the fact that 
she had prepared the option. 

Mr. Chertoff. Did you focus on the fact that she had numerous 
conversations with Seth Ward? 
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Mr. Hubbell. Yes. 

Mr. Chertoff. And you didn’t bring that up in the context of 
this discussion with the FDIC people? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. When you saw the report, did you say to yourself, 
maybe I ought to tell them that there was some additional work 
that was done that involved Mrs. Clinton and Seth Ward? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. I think I’m out of time, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Hubbell, this report we’re talking about 
of the FDIC, do you have it in front of you, February 17, 1994? 

Mr. Hubbell. I do. 

Senator Sarbanes. On the cover, there was a memorandum to 
the Chairman from the Acting General Counsel; is that correct? 

Mr. Hubbell. Yes. 

Senator Sarbanes. It says: 

As you requested, we have reviewed the FDIC’s 1989 retention of the Rose Law 
Firm with respect to Madison Guaranty Savings & Loan. Attached is a report on 
our review and findings. As you can see from the report, we found no basis to con- 
clude that the retention involved a conflict of interest by the law firm. Accordingly, 
we are not recommending any sanctions against the firm. 

Then it says “Attachment” and the attachment is the Legal Divi- 
sion report on the retention of the Rose Law Firm for the Madison 
Guaranty Savings & Loan conservatorship; is that correct? 

Mr. Hubbell. That's correct. 

Senator Sarbanes. It's my understanding the FDIC released this 
report that very day. Do you know whether that's the case? 

Mr. Hubbell. My recollection was that I received a call from Mr. 
Smith who said they were going to release the report that day. I 
asked if I could get a copy of it, and he said since we’re releasing 
it today, I see nothing wrong with that, and he sent me a copy. 
That's why I had some recollection that I may have received the 
draft that morning as opposed to that afternoon, and then it ap- 
pears that that afternoon, I received the final version. 

Senator Sarbanes. There was a story apparently in the paper 
the next day — this was on the 18th — saying the Federal Deposit In- 
surance Corporation issued a report yesterday saying it would not 
seek legal sanctions against the Rose Law Firm of Little Rock. Ap- 
parently, at about the time you were sending this over to the White 
House, the FDIC was releasing it. Was that your understanding? 

Mr. Hubbell. That was my understanding. They were going to 
release it that day. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. So it is consistent with your recollection, Mr. 
Hubbell, that sending the White House a courtesy copy of that 
which had been sent to you was sent by you on the understanding 
that the FDIC was going to make a public release of that document 
that very same day? 

Mr. Hubbell. Absolutely. 

Mr. Ben-Veniste. And, indeed, they did so? 

Mr. Hubbell. Yes. 

Mr. Ben-Veniste. We have the release in our Committee, and I 
believe we were even sent a copy of that release on that day. 
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You say you attended the closing argument in the trial of the 
Ward versus Madison case; is that correct? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. You were asked a question as to whether you 
had some understanding as to whether the option agreement was 
an important document or issue in that case. We know that the op- 
tion agreement was the subject of testimony in the case, but do you 
have any understanding of whether that document was an impor- 
tant issue in the trial? 

Mr. Hubbell. I recall the issue being the commissions and 
whether the commissions had been paid or not as being the focus 
of the lawsuit. 

Mr. Ben-Veniste. Did you understand on the basis of your in- 
formation as of the time you attended the trial as to whether that 
option was ever exercised? 

Mr. Hubbell. I do not know one way or the other. 

Mr. Ben-Veniste. It is our understanding here that the option 
was indeed never exercised, but did you have some idea of a theory 
as to how that document could be a critical document in the Ward 
versus Madison trial? 

Mr. Hubbell. I don’t, not one way or the other. I don’t under- 
stand the option issue. 

Mr. Ben-Veniste. Now, Mr. Jennings was deposed by our Com- 
mittee just yesterday, and earlier this morning, Majority Counsel 
referred you to a portion of it, and I showed you another portion. 
I would like to refer to Mr. Jennings’ testimony of February 6th at 
page 37. Again, this is Mr. Jennings testifying about the trial in 
which he participated as Mr. Ward’s counsel. He was asked: 

Question: So, just to recap the position of Mr. Ward during this litigation, hope- 
fully succinctly, was that he was owed some commissions, at least $300,000 worth. 
The evidence of that amount owed was the promissory note that Madison executed 
in his favor for $300,000? 

Answer: Well, it was in lieu of $300,000 in cash. They told him they didn’t have 
the money to pay him. 

Question: And the transaction relating to the loan, the $400,000 loan secured by 
Holman Acres was independent of the commissions? 

Answer: My understanding it was totally independent of the commissions. 

Question: Likewise, the May 1, 1986 option? 

Answer: Totally independent, as far as I knew. 

Is that testimony by Mr. Jennings before this Committee in depo- 
sition inconsistent with any understanding you have of the facts 
involved in that dispute? 

Mr. Hubbell. It’s not inconsistent with the facts. Mr. Jennings 
would know. He’s the one who tried the lawsuit. 

Senator Sarbanes. We’ll pass it back. 

The Chairman. Senator Faircloth. 

OPENING COMMENTS OF SENATOR LAUCH FAIRCLOTH 

Senator Faircloth. Thank you, Mr. Chairman. 

Mr. Hubbell, when you last testified here, you said that David 
Kendall went to your home and retrieved files from the campaign 
known as the Betsey files. 

Mr. Hubbell. I did say that, yes. 

Senator Faircloth. Given Mr. Kendall’s reputation, I’m going to 
assume that all of the documents that he had which were subpoe- 
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naed had been turned over. I don’t think Mr. Kendall would have 
held out any documents, do you? 

Mr. Hubbell. No, I do not. 

Senator Faircloth. I’m assuming Bob Barnett was being honest 
with the Committee when he catalogued documents that came from 
Vince Foster’s office which were carried over by Maggie Williams 
in a box to the residence. Would you not agree that Mr. Barnett 
is a reputable attorney? 

Mr. Hubbell. Mr. Barnett is a very reputable attorney. 

Senator FAIRCLOTH. This being the case, Mr. Chairman, what we 
have is documents with Vince Foster’s handwriting on them that 
were not in Mr. Hubbell’s possession, nor were they among the doc- 
uments that Maggie Williams took from Mr. Foster’s office 2 days 
after his death. So we are forced to some pretty narrow conclu- 
sions, that these documents were either in the White House the en- 
tire time or that they came out of Mr. Foster’s office on the night 
of his death and no attorney had seen them until now. 

If this is the case, either the White House has obstructed justice 
or we didn’t get the truth about what Maggie Williams took out of 
his office that night. I don’t see how we could draw any other con- 
clusion. 

Mr. Hubbell, on DKSN 29011 — do we have that document there? 
It’s a memo that you were sent on the Castle Grande matter. 

Mr. Hubbell. Are you referring to a reference in the bill that 
said I sent a memo? 

Senator Faircloth. I only have the number here, DKSN — it’s on 
the screen there. 

Mr. Hubbell. OK. 

Senator Faircloth. You were sent a memo on the Castle Grande 
matter in October, and this is one of the first items on the IDC/ 
Castle Grande matter, but after this one entry, it seems that you 
trail off and Mrs. Clinton becomes one of the main actors talking 
to your father-in-law on many occasions involving the IDC/Castle 
Grande matter. Do you have any idea what the nature of the con- 
versations would have been? 

Mr. HUBBELL. With Mrs. Clinton and between my father-in-law 
and Mrs. Clinton? 

Senator Faircloth. Yes. 

Mr. Hubbell. No, I do not. 

Senator Faircloth. Why was Mrs. Clinton involved in the issue? 
Why did your father-in-law need her, do you know? 

Mr. Hubbell. My understanding was that she and other part- 
ners in the firm were looking at matters involving the wet/dry 
issue, whether you could or couldn’t drink in a certain county or 
township in Arkansas, and certain issues arising out of Castle 
Water and Sewer. 

Senator Faircloth. I have a lot of trouble with this. Mrs. Clin- 
ton was one of the top 100 lawyers in the Nation, so we were told, 
and she’s working very closely with your father-in-law on what 
proves to be a sham deal, very much so. I find it hard to believe 
she could be this involved and not know it was a sham deal. Do 
you think that’s possible, that she didn’t know? 
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Mr. HUBBELL. I don’t know that it was a sham deal, but I cer- 
tainly don’t believe Mrs. Clinton believed it was, nor did my father- 
in-law. 

Senator Faircloth. You don’t think all these floats back and 
forth were a sham deal? 

Mr. HUBBELL. What I know of the transaction is that the prop- 
erty was bought and then sold and that’s what our firm worked on. 
It was sold to some very reputable people in Arkansas, including 
Senator Fulbright, and if somebody told me they sold 100 acres to 
Senator Fulbright, I wouldn’t assume it was a sham deal, and I 
don’t today. 

Senator Faircloth. If these transactions and so-called land flips 
aren’t sham deals, then I don’t understand what one is. Let me ask 
you, why did you not disclose to Ms. Breslaw the Rose Law Firm’s 
representation of Madison Guaranty Savings & Loan in connection 
with Castle Grande? 

Mr. Hubbell. At the time I talked to her about it, to be honest, 
I don’t believe I remembered that we closed that transaction. I 
want to try to put this in context. Our firm represented Madison. 
We represented Madison for some 15 months. Five years later, we 
get a call and they say Madison has sued their accountant, can you 
take that litigation over. I looked at it in that context, that we were 
simply being rehired by the same client, and that’s the way I 
looked at the conflict. Right or wrong — if I’m wrong, I’m wrong. The 
facts bear it out, but at that time I was simply looking at it as we 
had represented this client 5 years earlier, the client had hired an- 
other lawyer to sue its accountant, and we were asked on behalf 
of that same client to take over litigation that had already begun. 

Senator FAIRCLOTH. Seth Ward had the reputation of being a 
man of all business, talked business, pretty much concentrated on 
business and not much else; is that correct? 

Mr. Hubbell. That is correct. 

Senator Faircloth. He was a client of yours while you were at 
the Rose Law Firm? 

Mr. Hubbell. That’s correct. 

Senator Faircloth. As well as a client of Hillary Clinton’s? 

Mr. Hubbell. I don’t know that Mr. Ward personally was a cli- 
ent of Mrs. Clinton’s, but he was certainly a client of the firm and 
she may have done some work for him in that respect. She did a 
lot of work with him on behalf of another client of the firm. 

Senator Faircloth. Did you know Seth Ward was involved with 
Jim McDougal in the Castle Grande development? 

Mr. Hubbell. Yes, I did. 

Senator Faircloth. Did he tell you or did you know that he got 
a $1 million nonrecourse loan and a $300,000 commission? 

Mr. Hubbell. I knew that he got that loan and I knew that he 
claimed and won a lawsuit over that commission, yes. 

Senator Faircloth. You still contend that you don’t think that 
transaction was what would be called a sham transaction. You 
think that was a clean-cut land deal? 

Mr. Hubbell. It was a land deal, and I have not been presented 
the evidence that apparently this Committee has, but from what I 
know of it and knew then, it was a real estate transaction where 
property was bought and property was then sold. I know because 
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I represented the FDIC in Frost, and subsequent parts of the par- 
cels that were sold had some questionable aspects to them, but the 
original transaction I don’t necessarily allude to as a sham deal, 
Senator. 

Senator Faircloth. Did Mr. Ward ever ask your advice about 
the trade? 

Mr. Hubbell. Trade, sir? 

Senator Faircloth. The deal, the land deal? 

Mr. Hubbell. He told me what had happened, yes. 

Senator Faircloth. He didn’t ask your advice on how to do it? 

Mr. Hubbell. No. He was certainly capable of taking care of the 
transaction on his own. 

Senator Faircloth. The last time you were here, I asked you 
whether you had met with Jim Guy Tucker on September 5, 1993, 
and you said no. Now, I would like to ask you, did you speak or 
meet with Governor Tucker in September or October 1993? 

Mr. Hubbell. I don’t recall talking to or seeing Governor Tucker 
until the funeral of the President’s mother. 

Senator Faircloth. So you did not meet with him in September 
or October 1993? 

Mr. Hubbell. No. 

Senator Faircloth. When you began service over at the Justice 
Department, when you arrived at the Department of Justice, had 
someone prepared a briefing book for you to become familiar with 
the important issues that were coming before the Justice Depart- 
ment? 

Mr. Hubbell. They did not prepare it for me. They prepared it 
for the Attorney General designate. 

Senator Faircloth. Was there anything in the briefing book re- 
lating to the criminal referrals or investigation of Madison or 
Whitewater in any way? 

Mr. Hubbell. The books I reviewed didn’t have anything about 
Madison. I don’t know that I saw all the books, but the ones I re- 
viewed, they had nothing about Madison. 

Senator Faircloth. None of the briefing books had anything on 
Madison? 

Mr. Hubbell. None of the ones that I reviewed. There were lots 
of briefing books prepared, so I can’t say every book, but I can say 
of the ones I looked at, nothing was there about Madison. 

Senator FAIRCLOTH. Who is Jack Palladino? Do you know him? 

Mr. Hubbell. Yes, I know of Mr. Palladino. I don’t know that I 
have ever met him personally. 

Senator Faircloth. What were his duties during the campaign, 
do you know? 

Mr. Hubbell. I believe he was hired as a lawyer and investi- 
gator to do certain research on matters that came up during the 
campaign. 

Senator Faircloth. You got Jack Palladino’s phone number from 
Betsey Wright in June 1993 and you have told the Committee in 
the past under oath that the call may have been for a reference for 
Loretta Lynch regarding the President’s genealogy chart which 
Palladino did during the campaign, or you may have been calling 
to advise him to give up any files he had to the Clintons’ personal 
attorney. Now in June 1993 
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Senator Sarbanes. Is that from previous testimony given by Mr. 
Hubbell? 

Senator Faircloth. Yes. 

Mr. Hubbell. I believe he’s got it a little mixed up, but HI be 
glad to clear it up when he finishes his question. 

Senator Sarbanes. All right. 

Senator Faircloth. In June 1993, the Clintons did not yet need 
or have a personal attorney and Betsey Wright, who, upon your re- 
quest, gave you the Palladino phone number, said it was for some- 
thing else completely. Would you please tell us what Betsey Wright 
is talking about and what this was all about? Betsey Wright was 
completely contradictory to what you had said. 

Mr. Hubbell. I don’t know what Betsey is saying. I believe when 
I testified before, I was trying to surmise why I might have been 
given Mr. Palladino’s phone number by Betsey and those were the 
three things that came to my mind, a recommendation on Loretta 
Lynch, an issue regarding a brother or step-brother of the Presi- 
dent, or possibly to turn the files over, but I don’t know for sure. 
Whatever Ms. Wright said, I’m sure if she testified that she knows 
why she gave that to me, she does, but I don’t know what she said, 
so it’s hard 

Senator Faircloth. She said it was on a military issue. 

Mr. Hubbell. A military issue? 

Senator Faircloth. That perks my curiosity. 

Mr. Hubbell. It perks mine, too, but I don’t remember that. 

Senator Faircloth. Why would the Deputy Attorney General be 
calling a private detective on a military issue? 

Mr. Hubbell. I don’t know. It doesn’t ring a bell to me, Senator. 
I would have to ask Betsey, and I haven’t, in order to know what 
she’s talking about. 

Senator Faircloth. On June 16, 1993, you met with Betsey 
Wright. Do you remember the meeting? 

Mr. Hubbell. When was this? 

Senator Faircloth. June 16, 1993. You met with Betsey Wright. 
Do you remember the meeting? 

Mr. Hubbell. June 16, 1993, no, I don’t recall that. It’s certainly 
possible, but I don’t recall it. 

Senator Faircloth. You don’t have any recollection of that meet- 
ing. Mr. Hubbell, on July 30, 1993, according to your daily cal- 
endar, you traveled to Chicago for the day? 

Mr. Hubbell. Yes. 

Senator FAIRCLOTH. This was 10 days after Vince Foster’s death? 

Mr. Hubbell. Yes. 

Senator Faircloth. Seven days after the funeral? 

Mr. Hubbell. Yes. 

Senator Faircloth. Would you tell us what the nature of the 
trip to Chicago was? 

Mr. Hubbell. Yes, sir. 

Senator Faircloth. What was it? 

Mr. Hubbell. I gave a speech to the Federal Magistrates Asso- 
ciation and then returned home. Federal magistrates being the 
Federal judges — the label “magistrates” — I gave a speech to them 
and came back. 
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Senator FAIRCLOTH. Mr. Hubbell, your father-in-law, Mr. Ward, 
and brother-in-law, Mr. Ward, each called you dozens of times 
while you were at the Department of Justice. Would you mind tell- 
ing us why they were calling so much? 

Mr. Hubbell. I was in almost daily contact with my father-in- 
law and brother-in-law for a long period of time because we had 
been involved in litigation. As I left Arkansas, there were still mat- 
ters that needed to be cleaned up or matters that they wanted my 
advice on, and I gave them that advice. One matter involved bills 
or moneys that were allegedly owed from my brother-in-law to my 
law firm. That’s why I talked primarily to my brother-in-law. My 
father-in-law was checking on me as a family member, but also 
was involved in the matter of cleaning up some of his affairs and 
would tell me what was going on. 

Senator Faircloth. Was this cleaning up having to do with Cas- 
tle Grande or Madison issues? 

Mr. Hubbell. One of the issues was that he was attempting to 
settle with Madison, and he informed me of what his lawyer was 
recommending. 

Senator FAIRCLOTH. Thank you, Mr. Chairman. That’s all I have. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Hubbell, as I understand it from the pre- 
vious questions, you went to Chicago on July 30th and spoke to the 
Federal Magistrates Association? 

Mr. Hubbell. Yes, sir. 

Senator Sarbanes. The question noted that this was 10 days 
after the death of Vince Foster 

Mr. Hubbell. Yes. 

Senator Sarbanes. — and 7 days after his funeral. 

Mr. Hubbell. Yes. 

Senator Sarbanes. Did going to speak to the Federal Magistrates 
Association in Chicago on July 30th have any connection with the 
death of Vince Foster or with his funeral? 

Mr. Hubbell. No, sir. 

Senator Sarbanes. None at all? 

Mr. Hubbell. None at all. It was a commitment I had made and 
that I kept. 

Senator Sarbanes. Even though the fact was that it occurred 10 
days after Foster’s death, it just happened you went on about your 
schedule? 

Mr. Hubbell. It had been scheduled, and I think by that time 
I was back in Washington. 

Senator Sarbanes. The fact that it was 7 days after the funeral 
just happened? 

Mr. Hubbell. Yes. It had nothing to do with the speech. The 
speech had been scheduled a long time before that. 

Senator Sarbanes. I understand. Thank you very much. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. I want to give you the opportunity to add any- 
thing to your response with respect to the conversation with or 
about Mr. Palladino, Mr. Hubbell. 

Mr. Hubbell. When I was asked before, why would Betsey have 
given you his number, I believe I tried to guess as to why it was. 
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I don’t know what Betsey said, but if she said it was for such-and- 
such reason, I would believe it. I just don’t know what she said. 

Mr. Ben-Veniste. We don’t have that transcript. We’re going to 
try to find it and help you with it because there isn’t going to be 
any secret about it, but in terms of the testimony that you have 
provided before this Committee in deposition, you did indeed indi- 
cate that there was an issue with respect to the President’s geneal- 
ogy with respect to his half-brother 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. — that Mr. Palladino was asked to provide 
some assistance on? 

Mr. Hubbell. Mr. Palladino had done some work on that issue 
during the campaign and the file that I delivered to the White 
House was his work. 

Mr. Ben-Veniste. Let me go now back to the issue involving 
your knowledge of the transactions under which the large tract of 
land was acquired by Madison and your father-in-law from the 
IDC. That was in excess of a thousand acres? 

Mr. Hubbell. Right. 

Mr. Ben-Veniste. Now, you have indicated that it was your 
view, contemporaneous with having learned about the deal from 
your father-in-law, that you did not think that there was anything 
inappropriate or improper in connection with the acquisition? 

Mr. Hubbell. With the acquisition, no. 

Mr. Ben-Veniste. In terms of the purchase price, we have had 
testimony from the attorney who represented the seller as well as 
Mr. Thrash and Mr. Fitzhugh, all of whom have testified under 
oath that the price which was paid for the land was the subject of 
hard bargaining between the parties — I notice that you’re smiling. 
Do you have any comment on that observation by those individuals 
who testified here? 

Mr. Hubbell. Well, I know who was bargaining on one side and 
I know who was bargaining on the other, and I find it hard to be- 
lieve there wasn’t a lot of hard bargaining. My recollection is that 
the owners, Industrial Development Company, felt the land was 
very, very valuable, and that Mr. Ward was equally as adamant 
that he was going to get it as cheaply as possible for Madison. 

Mr. Ben-Veniste. The price, I think, that was paid for the land 
was $1,750,000? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. According to the testimony we have heard and 
some of the documents we have reviewed, it appeared that there 
were outstanding mortgages and loans on that property in excess 
of $2Vb million. Would that provide additional indication that the 
price which was paid for the land was not excessive? 

Mr. Hubbell. I’m not a real estate appraiser, but I knew about 
the land because I had been on the city board and as we would try 
to attract industry to Little Rock, that was one of the primary sites 
we would try to use. It’s not a piece of property that no one was 
not familiar with. There was some knowledge in the community, 
people knew the banks were owed a lot of money on it. Looking 
back on it 12 years ago, I have to say that $1,750,000 for 1 thou- 
sand acres sounds like they got a pretty good deal to begin with. 
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Mr. Ben-Veniste. To set the floor here, we’ve heard no evidence 
from any person involved in that transaction or seen any document 
to indicate that the price that was paid for the land in the first 
place was excessive or that there was some flip going on at the 
time it was acquired. 

Mr. Hubbell. That’s my understanding, and that’s what I was 
trying to focus on, the initial purchase. 

Mr. Ben-Veniste. Right. And the initial purchase was the only 
transaction that the Rose Firm played any role in in terms of at 
least Mr. Thrash attending the closing? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. Now, you have said, and the evidence supports 
it and we have all this material from Pillsbury Madison & Sutro 
who evaluated it, that, subsequently, portions of the land were 
then sold off, and there were transactions between individuals who 
could be regarded as insiders who were not dealing on an arm’s 
length basis? 

Mr. Hubbell. That’s my understanding. 

Mr. Ben-Veniste. You would have had some pretty direct knowl- 
edge of that because, as you say, this was a subject in connection 
with the later transactions that were involved in the case that you 
were handling against the auditing firm, Frost & Company? 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. Clearly, there is a distinction to be drawn be- 
tween the acquisition of property after hard bargaining and the 
subsequent sale and resale and resale again and resale again of 
portions of that property among inside persons who may not have 
been dealing on an arm’s length basis? 

Mr. Hubbell. There is that distinction. I can’t today tell you who 
was buying and selling after that, but I can tell you on the first 
go-around, it looked like a good deal for Madison. 

Mr. Ben-Veniste. I have nothing further at this time, Mr. Chair- 
man. 

The Chairman. Senator Bond. 

OPENING COMMENTS OF SENATOR CHRISTOPHER S. BOND 

Senator Bond. Thank you very much, Mr. Chairman. 

Welcome, Mr. Hubbell. I want to follow up on a couple of points 
made earlier today. We very much appreciate your testimony be- 
cause this helps us fill in some very key areas. You were managing 
partner of the Rose Law Firm during what period? 

Mr. Hubbell. I’m not sure I actually ever officially had that 
title, but in the same role that Mr. Kennedy had after me and Mr. 
Clark has now, I believe I played that role essentially from 1986 
to about 1988. 

Senator Bond. Now during that time, did you have a policy in 
the Rose Law Firm about the control of the files and the client’s 
right, if any, to control those files? 

Mr. Hubbell. Not that I’m aware of. 

Senator Bond. So it is your testimony that the Rose Law Firm 
was not constrained by consent of the client to reveal the contents 
of any files to someone who either was a partner in the law firm 
or a former partner in the law firm? 
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Mr. Hubbell. I didn't mean to say that. You asked if we had a 
policy, and I don't believe we had a policy. But, certainly, how we 
handled a client’s files and business is subjected to whatever agree- 
ment we had with the client, plus the Code of Professional Respon- 
sibility and the Model Rules of Conduct. 

Senator Bond. To what extent do you feel those constraints limit 
your ability to share the files of a client with persons other than 
the attorneys employed by the firm working on the case? 

Mr. Hubbell. I have to say, I felt no restraint within the firm. 

Senator Bond. Did that apply to former partners of the firm? 
Could you share those files with people who had been partners of 
the firm? 

Mr. Hubbell. I think it would relate to whether that partner 
had worked on the file. I don't remember that coming up, but it 
certainly could have, Senator. 

Senator Bond. Was there any constraint in the Rose Law Firm 
on the ability of the persons in control of the files to share those 
files with any partners? Did you have to get consent of the client 
to share those with people who were not partners working on the 
case? 

Mr. Hubbell. If they were employees of the firm, subject to some 
individual agreement with the client, I'm not aware of any restric- 
tions that may have applied. 

Senator Bond. May I ask you, was it the policy of the law firm 
to share the files with someone who was not a partner of the law 
firm? 

Mr. Hubbell. Not an employee of the firm? 

Senator Bond. Not an employee of the firm. 

Mr. Hubbell. No, except for several circumstances where part- 
ners left the firm who took files with them because they were going 
to continue to practice, and we were going to continue to represent 
those clients. 

Senator Bond. Was that done with the consent of the client? 

Mr. Hubbell. I have to say in the two circumstances I'm think- 
ing of, I'm not sure whether we got the consent of the client or not. 

Senator Bond. Would it have been your policy not to share the 
files without the consent of the client? 

Mr. Hubbell. What I'm trying to say is we didn't have a policy. 
We had some restrictions that applied, but they weren't policies. 
There wasn't a written policy of the firm about client’s files. 

Senator Bond. Now earlier this morning you answered questions 
about the Madison Guaranty files. 

Mr. Hubbell. Right. 

Senator Bond. And you said those were Madison Guaranty files. 
Mr. Hubbell. Right. 

Senator Bond. In the time that we're speaking about, the ques- 
tions in 1992 and 1993, Madison Guaranty had been taken over by 
the RTC, had it not? 

Mr. Hubbell. That's correct. 

Senator Bond. Was the RTC at that time then in the position of 
the client? 

Mr. Hubbell. I don't know the answer to that question. I know 
that was an issue in 1992, as to who was the client in connection 
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with Madison that might be able to waive a privilege, an attorney- 
client privilege. 

Senator Bond. You did not discuss, therefore, the sharing of the 
Madison files with others during that time period. Did you seek 
any clarification? 

Mr. Hubbell. No, I did not. The point, I think correctly, is that 
I never called the RTC, and I do not believe Mr. Foster or Mr. 
Massey or anybody else did, to my knowledge, to say we have this 
inquiry. We want you to waive the privilege. We didn’t do that to 
the RTC. 

Senator Bond. Mr. Hubbell, in the latter part of 1993, what was 
your position in the Department of Justice? 

Mr. Hubbell. Associate Attorney General. 

Senator Bond. As Associate Attorney General, would you have 
felt comfortable sharing the files of the Federal agency with a pri- 
vate attorney? 

Mr. Hubbell. It depends on who that attorney was. 

Senator Bond. A private attorney. 

Mr. Hubbell. A file of 

Senator Bond. A Federal agency. 

Mr. Hubbell. A Justice Department file that I just turn over to 
a private attorney? 

Senator Bond. Yes. 

Mr. Hubbell. Who had no connection to the litigation or what- 
ever we were working on? 

Senator Bond. Yes. 

Mr. Hubbell. I’m trying to understand your question. 

Senator Bond. Well, let me be quite frank. I am very much trou- 
bled about the way you handled the files, and I’m trying to find out 
what the policy was, whether the Rose Law Firm had any stric- 
tures on the sharing of files. The RTC was engaged in litigation 
and its file on the FDIC continues that litigation. The subject of 
that litigation involved Madison Guaranty and the efforts by the 
Government to recover for the RTC sums lost through the Madison 
Guaranty. You had files which came into your possession — I believe 
you said it was September that you knew that there had been 
criminal referrals involving Madison Guaranty, was it not? 

Mr. Hubbell. I believe by sometime in September I was aware 
that there was a criminal referral involving Mr. McDougal and 
Madison. 

Senator Bond. I am very puzzled why in November you felt it 
appropriate to share those files, to turn over those files to Mr. Ken- 
dall, who is a private attorney. He may or may not have had other 
clients who were involved, but certainly some of his clients had 
connections with Madison Guaranty. What was the justification for 
turning over those files? 

Mr. Hubbell. Let me see if I can help. The files we’re talking 
about, those three files, were Rose Law Firm files of work done for 
Madison. They weren’t Madison’s files, OK? 

Senator Bond. I don’t 

Mr. Hubbell. We can talk about that, but I’m trying 

Senator Bond. I think you’re dead wrong on that. They are files 
that were Madison Guaranty files. Madison Guaranty was taken 
over by the RTC. 
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Mr. Hubbell. But they weren't Madison's files. They were the 
Rose Firm’s files. There's a difference. 

Senator Bond. Ah, yes. Well, now, wait a minute. These were 
files of a client, were they not? 

Mr. Hubbell. They were files of work done by the firm for a cli- 
ent. There's a difference. 

Senator Bond. You see no problem with sharing files of work 
done by the law firm for a client without that client’s consent? 

Mr. Hubbell. With the counsel for the lawyer who was working 
on the file, no. 

Senator Bond. Mr. Hubbell, it's obvious that we operate under 
different standards. Let me move on to the review and the pulling 
of the files back. I believe the computer printouts show that the 
files were printed out on February 12, 1992. How do you go about 
pulling those files? What did you have to do to get them out? 

Mr. Hubbell. I think several things 

Senator Bond. Pardon me, let me clarify and say the billing 
records of February 12, 1992. 

Mr. Hubbell. What I understand you have to do — and I'm not 
sure I did it — there is a computer system at the firm and somebody 
who understands computers, not me, would go into the computer 
records for Madison and pull up what appears to be the first few 
pages of what the Committee has. In addition, they would have 
pulled up or found copies of the firm's records, bills sent to the cli- 
ents, and what is called a billing memoranda, which is usually a 
computer-generated document that is the backup or what the law- 
yer uses to prepare a bill. 

Senator Bond. You were not able to do this so you called on 
someone to do it. Do you recall who did this for you? 

Mr. Hubbell. I don't recall who did it. Mr. Foster or I would 
have asked somebody in the accounting department to do it. I re- 
member specifically one other issue we weren't able to find the 
records on, but that was one on which I was having direct con- 
versations. 

Senator Bond. To your knowledge, were any other copies of those 
billing records made other than the ones prepared for you? 

Mr. Hubbell. My understanding was that Mr. Massey made cop- 
ies, but I may be wrong. I remember Mr. Massey telling Mr. Foster 
he was going to make copies of all the files, but I don't know if he 
did or not. 

Senator Bond. According to information we've already received, 
you had a conversation approximately 12 days later, on February 
24th, with Ms. Susan Thomases about the billing records. Do you 
recall that conversation? 

Mr. Hubbell. I do not recall the conversation, but I'm sure that 
I had it. 

Senator Bond. Do you recall whether you had the billing records 
in front of you when you talked with Ms. Thomases or any others 
about the billing records? 

Mr. Hubbell. No, I do not. 

Senator Bond. Do you recall having any other conversation with 
other campaign officials about the billing records which had come 
into your possession? 
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Mr. Hubbell. I believe that I talked to Ms. Loretta Lynch about 
them. I believe I did, but I may not have. There may have been 
others, too. 

Senator Bond. But you do not recall who or when you talked 
with others? 

Mr. Hubbell. This is all in the same time period, but I don’t re- 
call the specifics. Loretta was one of those people that I might have 
talked to. There were other people who worked in the campaign on 
issues like this, but who I specifically was talking to, I don’t know. 

Senator Bond. How often did you discuss with people in the cam- 
paign the billing records? 

Mr. Hubbell. Not that often. I mean, this was one issue. The 
issue lasted as long as it was until Mr. Gerth came out with his 
article, it was an issue from the moment it came up until he came 
out with the article. People would call and ask me questions. 

Senator Bond. These were people from the campaign? 

Mr. Hubbell. Yes. 

Senator Bond. Would it have been Mr. Lindsey? 

Mr. Hubbell. No. 

Senator BOND. Ms. Wright? 

Mr. Hubbell. I just don’t know about that, Senator, whether 
Ms. Wright did or not. 

Senator Bond. Did you talk with President Clinton or Mrs. Clin- 
ton about them? 

Mr. Hubbell. No, I did not. Let me go back. I think I’ve said 
that it’s hard for me to believe that I didn’t talk to Mrs. Clinton 
about this issue at some point. The best of my memory is that it 
happened after the first net of responses had come out, but I may 
be wrong. It’s just hard for me to believe that I didn’t, but I don’t 
have any recollection of doing it. My best memory is that Vince is 
the one who had talked to Mrs. Clinton about it. 

Senator Bond. Now when the article by Mr. Gerth came out — 
I believe it was March 8th — obviously that was a major concern 
within the inner circle. Did you discuss the billing records in light 
of that article with anybody? Did you prepare any memoranda? Did 
you receive any memoranda or telephone calls about the billing 
records in the period right after March 8th when the article ap- 
peared in The New York Times? 

Mr. HUBBELL. My recollection was that the issue about the bills 
to some extent died down after the first flurry of articles. 

Senator BOND. When the article first came out, did you discuss 
the question with representatives of the campaign or the Clintons? 

Mr. Hubbell. I think that happened before the article even came 
out, Senator. I think they knew it was coming, and they wanted 
to get as much information as possible before they responded. 

Senator Bond. You transmitted some information to persons you 
cannot recall prior to the publication of the article, but you do not 
recall any conversations after the article appeared? 

Mr. Hubbell. I don’t recall any conversations after the article, 
but when I say “article,” I don’t focus on one article. I focus on an 
issue. This was an issue. I’m sure that Mr. Gerth was not the only 
one who wrote about it, but they went on to other issues after that. 
That’s the way I put it in my mind. You say specific people. I read 
where Ms. Thomases has notes of our conversation. I don’t doubt 
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that. I mean, I know that I talked to somebody. If it was Susan, 
it was Susan. I don’t doubt that. It’s likely that it could have been 
Susan on this issue. 

Senator Bond. Thank you, Mr. Hubbell. 

Mr. Chairman, I see my time is up. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Let me be very brief. The issue that was 
brought out moments ago about your view of files generated by the 
firm, in terms of legal research and memoranda and the like, is it 
your experience that attorneys frequently take that material with 
them when they leave the firm? 

Mr. Hubbell. It has been my experience at the firm that that 
occurred. 

Mr. Ben-Veniste. Is it also your experience that materials that 
are generated, essentially work product, for a client are the subject 
often of articles about the particular legal issues that could be 
drawn upon? 

Mr. Hubbell. If you’re talking real generality, yes. 

Mr. Ben-Veniste. Yes, I want to be more general before we get 
to the specific. 

Mr. Hubbell. Yes. 

Mr. Ben-Veniste. On this issue, because people watching this 
presume a fact maybe that’s not in evidence, but people who are 
paying attention to these hearings are not all attorneys, for sure, 
and the practices of attorneys in law firms and what they do with 
their files and how they treat them is a subject that many people 
aren’t familiar with, I would like to get your understanding. The 
issue of whether a lawyer’s work product are some kind of crown 
jewels that are owned only by the client who pays the bill and, 
therefore, can’t be used for any other purpose is contrary to my 
own experience, but you’re the witness and I would like to get your 
general understanding of what happens in the real world in con- 
nection with such files. 

Mr. Hubbell. It really depends on what it is. If, for example, you 
go to a lot of trouble and prepare the ultimate brief, that usually 
goes in a brief bank somewhere where it’s used on a bunch of other 
cases, usually within the firm, but if the lawyer leaves the firm, he 
might take all of his briefs with him. If you develop a contract that 
you’re especially proud of, that might leave as well. 

The issue is the privilege. Obviously, there are documents that 
are the client’s. If a client comes in and gives me a piece of paper 
that belongs to him and says keep this until the litigation is over, 
you usually return it to the client after the matter is over. There’s 
a difference between the client’s files and the law firm’s files. 

Then there are individual agreements with specific clients. You 
might have a client that says if you do this, I want you to do it 
under these circumstances and you can agree or disagree, but it’s 
all part of the deal. As to any individual piece of paper generated 
in the firm, it may or may not be privileged, it may or may not be- 
long to the client, even though, as you said, the client pays for it. 

Mr. Ben-Veniste. In this connection we have had and looked at 
Mr. Massey’s materials which are the subject of these questions. 
We first find that they were generated in 1985 in response to spe- 
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cific inquiries about the appropriateness of a particular course of 
action under Arkansas securities and banking law. 

In all respects, it has been testified that these files are com- 
pletely innocuous. There is no smoking gun in the files. There’s 
nothing improper that Mr. Massey did. There is nothing that’s re- 
flected in the files that suggests any untoward motive or intent by 
any party associated with this issue 11 years ago. 

Now the question arises of whether somehow this is a bad thing 
which happened as a result of Mr. Massey giving Mr. Foster a copy 
of those files, Mr. Foster reviewing them, the files coming into your 
possession, you turning them over to Mr. Kendall, and Mr. Kendall 
sending them back to the firm. We’ve completed the circuit here, 
but is there something bad that happened as a result of all that? 

Mr. Hubbell. Not in my opinion. I mean, I had been asked to 
be custodian of some files that belonged to the Clintons and I did 
so. I turned them over to the counsel for the Clintons once he was 
hired, and he determined that those files would go back to the firm, 
those three files, and they did. As far as I know, they have re- 
mained intact from the moment they came into my possession or 
the moment that they were generated to now. 

Mr. Ben-Veniste. Indeed, on that point, Mr. Massey has testified 
before this Committee that he compared the materials that were 
sent back to the firm by Mr. Kendall with the materials that he 
had retained all along in his possession and he found them to be 
exactly the same without addition or deletion. With that, I’ll cede 
back my time. 

The Chairman. Senator Moseley-Braun, do you have any ques- 
tions at this time? 

OPENING COMMENT OF SENATOR CAROL MOSELEY-BRAUN 

Senator Moseley-Braun. No, I don’t, Mr. Chairman. 

The Chairman. Thank you. 

Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Mr. Hubbell, I’m going to try to get right to the point on this. 

Mr. Hubbell. OK. 

Mr. Chertoff. With respect to these Rose Law Firm client files 
that came from Mr. Massey’s office — I am not talking about the 
billing records, I am talking about his client files — which included 
drafts and letters and notes related to the securities, that material 
in the Rose Law Firm’s files was related to the handling of client 
work for Madison; right? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Now, Madison was taken over by the RTC, which 
means, for all intents and purposes, the client decisionmaker was 
the Resolution Trust Corporation; right? 

Mr. Hubbell. I think certainly that’s what we believed. I don’t 
know the answer to that question. 

Mr. Chertoff. If anyone was going to make use of the files out- 
side of the law firm, it was the RTC that had to give permission 
for that; right? 

Mr. Hubbell. If they had the right to make that decision. 

Mr. Chertoff. Madison didn’t exist any longer. 
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Mr. Hubbell. I understand, but the firm might determine that 
there was nothing that belonged to the RTC in those files. 

Mr. Chertoff. Is there any basis on which confidential law firm 
files related to correspondence and internal notations should have 
been taken out of the custody and control of the law firm and out 
of the custody and control of Madison and given to somebody in the 
campaign? 

Mr. Hubbell. There is a reason to do that. 

Mr. Chertoff. I know there may be a reason. Is there any basis 
on which it's proper? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Tell us what that is. 

Mr. Hubbell. If there’s an allegation against one of the lawyers 
that they did something improper, that lawyer is entitled to consult 
with his or her attorney and to show them what work they did. 

Mr. Chertoff. I am not talking about taking these documents 
out and having somebody show them to another attorney in order 
to prepare a legal response. I am talking about removing the files, 
these Massey files, and turning them over to the campaign. Is 
there a basis on which you can justify taking confidential client 
files out of the custody of the firm without the firm’s permission 
and out of the custody of Madison without Madison’s permission or 
the RTC’s permission and turning them over to the campaign? 

Mr. Hubbell. I didn’t know that they were turned over to the 
campaign. 

Mr. Chertoff. So you have no knowledge if the files that Mr. 
Foster pulled from Mr. Massey ever wound up with the campaign? 

Mr. Hubbell. Those files, no. You’re talking about those three 
files that I gave Mr. Kendall? 

Mr. Chertoff. At least those three files, those never went to the 
campaign? 

Mr. Hubbell. I don’t know if they did. I can’t say for sure, but 
I don’t believe they did. 

Mr. Chertoff. Who did you get them from? 

Mr. Hubbell. I believe I got them from Mr. Foster, although 
they may have been given to him by his secretary or another staff 
person in the office. 

Mr. Chertoff. Let’s assume for the sake of argument that Mr. 
Foster kept them within the custody and control of the law firm. 
Why on earth did he give them to you? Why didn’t he just leave 
them at the firm when he left to go to Washington? 

Mr. Hubbell. I believe he wanted to make sure they stayed 
intact. 

Mr. Chertoff. You think he had a question about whether, if he 
left them at the firm, the firm would somehow destroy them? 

Mr. Hubbell. I don’t know that. That would be speculation on 
my part. 

Mr. Chertoff. What did you say to him? Here he is. He’s got 
these files. They’re Rose Law Firm files. He’s giving you the files. 
You’re both leaving as partners in the firm. Don’t you ask him why 
are you giving these to me? 

Mr. Hubbell. No, I did not ask. 

Mr. Chertoff. You understood you were going to go and take 
some kind of a Government job in Washington. 
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Mr. Hubbell. Yes. 

Mr. Chertoff. So you were not going to be returning to the firm. 

Mr. Hubbell. No. 

Mr. Chertoff. Why did you take possession of the files which 
clearly belonged to the firm or to the client and why did you re- 
move them and take them with you to Washington? 

Mr. HUBBELL. I removed them for storage and then they ulti- 
mately came to Washington. Tm not splitting hairs 

Mr. Chertoff. You are splitting hairs. Why did you take control 
of those files? Why didn’t you simply in January 

Mr. Hubbell. To maintain their integrity, Mr. Chertoff. Their in- 
tegrity has been maintained and it has been since this day. Why 
did I do it? To maintain their integrity. 

Mr. Chertoff. You were concerned that if you took the files and 
you gave them back to the Rose Law Firm and left them with your 
former partners with whom you had practiced for years and years 
and years, that you couldn’t trust them to maintain the integrity 
of the files? 

Mr. HUBBELL. I didn’t say I couldn’t trust them, but I did main- 
tain their integrity when they were in my possession. 

Mr. Chertoff. You are going to have to answer the question I 
asked, Mr. Hubbell. 

Mr. Hubbell. Ask the question, then. 

Mr. Chertoff. My question to you, Mr. Hubbell, is why did you 
remove these files 

Mr. Hubbell. I didn’t remove them. 

Mr. Chertoff. Why did you take these files when Mr. Foster 
gave them to you and rather than return them to the firm, which 
was their rightful owner, or contact the firm and ask for permis- 
sion or contact Madison and ask for permission or contact the RTC 
and ask for permission, why did you, without doing any of that, 
take them in whatever kind of container they were in, take them 
to Washington and ultimately put them in your basement? Why? 

Mr. HUBBELL. I wanted to maintain their integrity. That is the 
answer. 

Mr. Chertoff. Was there some reason that you felt you needed 
to have those with you in Washington? 

Mr. Hubbell. If the issue came up, the files would still be in our 
possession, and we could again show that there wasn’t anything 
improper done. 

Mr. Chertoff. So you anticipated that the issue of work done for 
Madison would come up again? 

Mr. Hubbell. No, I did not anticipate — just as with all the files 
that we got from Betsey, we didn’t know if those issues would ever 
come up again, but if they did, we had it. 

Mr. Chertoff. The files from Betsey, as I understand it, were 
campaign files. They weren’t in the possession of the law firm and 
the property of a client; right? 

Mr. Hubbell. Right. I do not contend that those files were the 
property of the client, Mr. Chertoff. I may be wrong, but I do not 
believe they were. 

Mr. Chertoff. They were the property of the law firm, then; is 
that right? 
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Mr. Hubbell. Mr. Kendall believed they were the property of the 
law firm. 

Mr. Chertoff. What do you think? Whose property were they? 

Mr. Hubbell. They could have been 

Mr. Chertoff. What do you think? Whose property were they? 

Mr. Hubbell. I am clouded in my view by our prior experience 
at the firm, Mr. Chertoff, that other lawyers when they left the 
firm were allowed to leave with all of their files, OK? 

But, if these were anybody’s personal files, they had to be Mr. 
Massey’s files. Mr. Massey stayed at the firm. 

Mr. Chertoff. These pieces of paper were not your pieces of 
paper? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. So I would like you to tell us why it is you felt 
that they were your property to take with you to Washington? 

Mr. Hubbell. I did not consider them my property, but I took 
them to Washington. 

Mr. Chertoff. You knew they were not your property? 

Mr. Hubbell. Yes, sir. If you had asked me, I would have said 
they were not my property. 

Mr. Chertoff. Did you ask Mr. Massey or Mr. Clark? Did you 
tell either of them you were taking the files? They were not really 
yours to take? 

Mr. Hubbell. I did it. 

The Chairman. Why then, after you took them and they weren’t 
yours to take, did you send them to Mr. Kendall? 

Mr. Hubbell. I delivered to Mr. Kendall all the files I had. 

The Chairman. I don’t care about all the other files. Why did you 
send those files, Rose Law Firm files, to Mr. Kendall? 

Mr. Hubbell. Because they were with all the others. 

The Chairman. You sent them all, everything, including these 
Rose Law Firm files, you just sent them all to Mr. Kendall. Now, 
Mr. Kendall sent them where? 

Mr. Hubbell. To the Rose Firm. 

The Chairman. Why didn’t you just send them to the Rose Law 
Firm? 

Mr. Hubbell. I just didn’t. I don’t have a reason. I didn’t even 
think about it. 

The Chairman. Was it because you really were concerned that 
these files contained important information? 

Mr. Hubbell. I knew that they didn’t contain any important in- 
formation. They are innocuous. 

The Chairman. Sir, you took innocuous files that didn’t belong 
to you, to use your words, in anticipation that it might come up; 
is that right? 

Mr. Hubbell. As we did with a lot of files. 

Mr. Chertoff. And it did come up because the FDIC started to 
investigate; right? You received a call in September 1993 from 
April Breslaw, she gave you a heads-up that the FDIC was going 
to now open an investigation into the issues of the Rose Law Firm 
conflicts? 

Mr. Hubbell. Right. 

Mr. Chertoff. Jack Smith over at the FDIC picked up the 
phone in a rather extraordinary — it is just not common every time 
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someone gets interviewed by the FDIC that the General Counsel 
personally calls up. He called you up and said he wanted to set up 
an appointment to have you interviewed about the Rose conflict 
issue; right? 

Mr. Hubbell. He did. 

Mr. CHERTOFF. It was also in October 1993 that Mr. Lindsey was 
having discussions with representatives of the Treasury Depart- 
ment, on October 14th, because he had heard reports that the issue 
of you and the Rose Law Firm was somehow percolating up. Do you 
remember that? Did Mr. Lindsey talk to you about that in October? 

Mr. Hubbell. I am sure he did. 

Mr. CHERTOFF. So you had some communication with the White 
House in October that there was an issue out there involving your 
work while at the Rose Law Firm in connection with the Frost 
case, whether there was a conflict of interest, and you had a discus- 
sion with Mr. Lindsey about this in October; right? 

Mr. Hubbell. I believe. 

Senator Sarbanes. October of when? 

Mr. CHERTOFF. October 1993. Then we get to February and after 
you finally sat down with the interviewers from the FDIC, you 
have not mentioned the information which you had gained 18 
months before from the billing records about work being done on 
the option or a dozen calls to Seth Ward. 

They produced their report, which says there is no action that 
they are going to take, based upon a very, shall we say, much less 
than complete picture of the facts, and you fax it over to the White 
House; right? 

Mr. Hubbell. Right. 

Mr. CHERTOFF. With whom you have had several discussions 
through Mr. Kennedy over these past months about this whole 
issue; right? 

Mr. Hubbell. That is correct. 

Mr. CHERTOFF. Now after you sent it over to the White House, 
did you hear back within the next few weeks, either directly from 
Mrs. Clinton or from anyone on her behalf, indicating to you that 
she was aware that there was more work that the Rose Law Firm 
had done for Madison than was disclosed in this FDIC report? 

Mr. Hubbell. No, I did not. 

Mr. CHERTOFF. So after you sent the report over, what was the 
next conversation you had with somebody concerning this Rose con- 
flicts issue? 

Mr. Hubbell. I can't tell you when the next conversation I had 
about the conflicts issue was. I really don't know. 

Mr. CHERTOFF. See, what's hard about this, Mr. Hubbell, is when 
we first got into this this morning and we talked about this issue 
of your faxing over this report, it was just no big deal to you. Now 
what’s emerging is you took records which, frankly, didn't belong 
to you, based on the anticipation that at some point the issue of 
the work done by the firm would come up. 

You received a call from April Breslaw in September 1993 saying 
there is going to be an investigation. The General Counsel calls you 
up in October, wanting to set up an interview for an investigation. 
You have a conversation with Mr. Lindsey who is having a meeting 
with Treasury people in which your name and this issue comes up. 
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You wind up getting the report in February. It contains only an 
incomplete picture of the work that was done. You don’t correct it, 
you fax it over to the White House. It winds up attached to a memo 
prepared for the First Lady, that is full of a description of the var- 
ious actions that might be taken by the RTC against the Rose Law 
Firm on the issue of this conflict. And then there is some kind of 
discussion of who is going to make the decision about this after 
Roger Altman has finally taken himself out of the matter as head 
of the RTC. 

It seems to crop up again and again and again. Yet the two peo- 
ple who were most intimately involved in the firm in 1985 and 
1986, in talking to Mr. Ward about this and his involvement in 
these transactions involving the IDC, are you and Mrs. Clinton. 
Your testimony is that the two of you neither directly or indirectly 
communicated about it? 

Mr. Hubbell. If the question is did I talk to Mrs. Clinton about 
it, the answer is no, I did not. 

Mr. Chertoff. Now did you talk to somebody else who was act- 
ing on her behalf? 

Mr. Hubbell. About what? 

Mr. Chertoff. About this whole issue of the work done by Rose 
for Madison. 

Mr. Hubbell. I had, yes. 

Mr. Chertoff. You talked to Nussbaum? 

Mr. Hubbell. I don’t think so. It’s possible, but I don’t think so. 

Mr. Chertoff. Eggleston? 

Mr. Hubbell. Boy, that 

Mr. Chertoff. Kennedy? 

Mr. Hubbell. Certainly Kennedy. 

Mr. Chertoff. He was the point of contact? 

Mr. Hubbell. No, I believe by this time — you have to put it in 
a frame of reference because we had Deputy General Counsels 
moving in. Mr. Klein, I believe, was, at one point, the point person 
on this. 

Mr. Chertoff. I yield the balance of my time to Senator Bond. 

Senator Bond. I have just a couple of quick questions. You had 
the meeting at which you turned over the files to Mr. Kendall on 
November 17? 

Mr. Hubbell. Yes. 

Senator Bond. Did he call you and ask you for those files, or ask 
you if you had any information? 

Mr. Hubbell. If I can answer that completely, for a long period 
of time, going back to May and March 1993, we had discussions 
about getting the files in the hands of a private counsel of the 
President and First Lady. 

Ultimately, I was advised that Mr. Kendall would play that role, 
and I 

Senator Bond. Mr. Barnett of Williams & Connolly was their at- 
torney who picked up the Foster files on July 27, wasn’t he? So 
they had an attorney, then, that came over and picked up the files? 

Mr. Hubbell. Mr. Barnett, as I understand, was doing some 
work for the Clintons. When I raised this issue with Mr. Barnett, 
he said he was going to have to recuse, and that he was trying to 
get the Clintons to employ Mr. Kendall. 
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Senator Bond. They had an attorney to whom files were turned 
over, and it was purely accidental that November 17, 2 weeks, 
roughly 12 days after what we now know as the November 5 meet- 
ing to get all the information, that just became the date that you 
delivered all these files to Mr. Kendall? 

Mr. Hubbell. I don’t think there was anything accidental about 
it, Senator. 

Senator Bond. I don’t, either. 

Thank you very much, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbarnes. When was Mr. Kendall employed by the 
Clintons? 

Mr. Hubbell. It is my understanding that Mr. Kendall was em- 
ployed sometime in early November. 

Senator Sarbanes. Shortly thereafter? 

Mr. Hubbell. Shortly thereafter, I met with Mr. Kendall, ex- 
plained what files I had, and he picked them up. 

Senator Sarbanes. Thank you. 

Mr. Ben-Veniste. 

Mr. Ben-Veniste. Among those files were the files of Mr. Massey 
which Mr. Massey had photocopied and given to Mr. Foster. Now 
those files you have indicated you kept in your possession not to 
deprive the Rose Law Firm of them since the Rose Law Firm had 
a copy 

Mr. Hubbell. That’s correct. 

Mr. Ben-Veniste. — but rather to be in a position to respond 
should the issue arise again as to what work was performed by the 
Rose Law Firm for Madison Bank in connection with the securities 
matter? 

Mr. Hubbell. Even a smaller point, what work, or lack thereof, 
was Mrs. Clinton involved in with regard to the securities work; 
that was the issue in the campaign. 

Mr. Ben-Veniste. Indeed, the issue being, as Mr. Massey has 
testified, this was a one-lawyer job, the securities research issue re- 
garding the preferred stock, and he was the lawyer who did it. And 
Mrs. Clinton supervised him and was responsible to the client as 
the billing partner? 

Mr. Hubbell. Right. 

Mr. Ben-Veniste. So we have had the testimony about that. We 
have also had the testimony from Mr. Massey, and everyone else 
who has looked at the records, that the records were completely in- 
nocuous, humdrum legal memoranda and supporting documenta- 
tion; correct? 

Mr. Hubbell. Correct. 

Mr. Ben-Veniste. The notion that you were carrying them to 
Washington, as interstate transportation of innocuous legal memo- 
randa, if we could put a name on it, it didn’t occur to you that 
anyone else was being deprived of these memoranda and files by 
reason of you taking them with you to Washington? 

Mr. Hubbell. The filings were in Little Rock, Arkansas until 
June, mid-June 1993. 

Mr. Ben-Veniste. Had anyone from the RTC suddenly decided 
that they had need of these files, if they had asked the Rose Firm, 
Mr. Massey would have been in a position to supply them? 
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Mr. HUBBELL. That’s correct. 

Mr. BEN-VENISTE. There was no indication from Mr. Massey that 
he was reluctant to do so? 

Mr. Hubbell. I don’t know one way or the other. I didn’t know 
that anybody was looking for these three files. They have always 
been in existence. 

Mr. Ben-Veniste. I have nothing further. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Apart from these three files from Mr. Massey, 
what other firm files did you get from Mr. Foster? 

Mr. Hubbell. From Mr. Foster? 

Mr. Chertoff. Yes. 

Mr. Hubbell. I don’t recall getting any other files at all from Mr. 
Foster. 

Mr. Chertoff. Just those Massey files? 

Mr. Hubbell. That’s my recollection. 

Mr. Chertoff. Did you get firm files from Betsey Wright? 

Mr. Hubbell. Firm files from Betsey Wright? 

Mr. Chertoff. Yes, Rose Law Firm files from Betsey Wright. 

Mr. Hubbell. Not that I know of. But I don’t know what you are 
talking about. 

Mr. Chertoff. Did you get any Rose Law Firm files from any- 
body other than Mr. Foster? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Who? 

Mr. Hubbell. Me. 

Mr. Chertoff. You took some out yourself? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Which ones? 

Mr. Hubbell. I took Mrs. Clinton’s files on Southern Develop- 
ment Bank Corp. 

Mr. Chertoff. Why did you take those? 

Mr. Hubbell. Because an issue had come up in the campaign as 
to whether her work involved Southern Development Bank Corp., 
and so those were put with the other files as well. 

Mr. Chertoff. What was the issue? 

Mr. Hubbell. The issue on Southern Development Bank Corp. 
was that it was involved in acquisition of a bank, and then making 
minority loans in rural Arkansas. She served on the board and 
questions had come up in the campaign about our firm’s work and 
her service on the board. 

Mr. Chertoff. What were the questions? 

Mr. Hubbell. I don’t know what the questions were. 

Mr. Chertoff. It was obviously a matter of sufficient concern 
that you removed these files from the firm as well to take with 
you? 

Mr. Hubbell. It involved a matter that she worked on, and if it 
came up we would have access to the files. 

Mr. Chertoff. What were the questions that you 

Mr. Hubbell. I don’t know, Mr. Chertoff. I wasn’t involved in the 
questions. 

Mr. CHERTOFF. You said that there were questions which came 
up about it in the campaign? 

Mr. Hubbell. There were. 
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Mr. Chertoff. What were the questions? 

Mr. Hubbell. Let me think. It was about one of the board’s she 
served on, so I think the question was what did they do and what 
were her duties. I think it had to do with her involvement, whether 
she had any involvement in getting any kind of approvals. 

Mr. Chertoff. What kind of approvals? 

Mr. Hubbell. I don’t know if it came up or not; whether the 
State Banking Department approved Southern Development Bank 
Corp. or not, that was one. 

Mr. Chertoff. So one issue was whether she had been involved 
in getting some approvals from the State Bank Department for this 
other institution? 

Mr. Hubbell. Right, right. 

Mr. Chertoff. Was there an issue about loans? 

Mr. Hubbell. Loans? 

Mr. Chertoff. Yes, insider loans. 

Mr. Hubbell. Not that I know of, no. 

Mr. Chertoff. What besides approvals came up? 

Mr. Hubbell. What she was doing on the board, what she was 
paid for serving on that board, what the extent of our firm’s fees 
were to that client. 

Mr. Chertoff. Who was the owner of the bank? 

Mr. Hubbell. South Shore Bank out of Chicago, I believe. 

Mr. Chertoff. Now, you took those files with you when you 
came to Washington? 

Mr. Hubbell. They first went to my house in Little Rock and 
then came to Washington, yes. 

Mr. CHERTOFF. Where did they wind up? 

Mr. Hubbell. At Mr. Kendall’s. 

Mr. CHERTOFF. Did you take any files relating to the Bank of 
Kingston, later known as Madison Bank & Trust? 

Mr. Hubbell. I did take the Bank of Kingston files out of the 
firm. They didn’t end up in my basement, but they ultimately 
ended up back with the Special Prosecutor. 

Mr. CHERTOFF. First of all, when you took the Bank of Kingston 
files and the Southern Development Bank Corp. files, did you ask 
permission from anybody to do that? 

Mr. Hubbell. I don’t believe so. 

Mr. Chertoff. Did you ask for permission when you took the 
Bank of Kingston filings? 

Mr. Hubbell. Bank of Kingston, no. 

Mr. Chertoff. So you just took them? 

Mr. Hubbell. I didn’t know I had taken the Bank of Kingston 
files. 

Mr. CHERTOFF. What happened to the Bank of Kingston files? 

Mr. Hubbell. The Bank of Kingston issue came up, and I put 
those files in with my files at the firm. Then, when I was subpoe- 
naed by the Special Prosecutor and was looking through my files, 
I realized that they had been packed up and put with my files. I 
delivered them to my counsel, who delivered them to the Special 
Prosecutor. 

Mr. Chertoff. So you accidentally took those with you? 

Mr. Hubbell. Yes, I did. 
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Mr. CHERTOFF. Why did you originally put them in with your 
own files? 

Mr. Hubbell. They were in my office, in my drawer. 

Mr. Chertoff. Why were they in your office and in your drawer? 

Mr. Hubbell. Because an issue had come up as to what work 
the firm had done in connection with the Bank of Kingston. 

Mr. Chertoff. That was McDougal’s bank? 

Mr. Hubbell. Yes, it was. 

Mr. Chertoff. What was the issue that came up? 

Mr. HUBBELL. The same issue, had the firm done any work for 
Jim McDougal. 

Mr. Chertoff. And the answer to that is yes? 

Mr. Hubbell. Yes. 

Mr. Chertoff. They had done work for the Bank of Kingston? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Did you know that the Bank of Kingston had also 
been involved in lending money to Mrs. Clinton in regard to White- 
water? 

Mr. Hubbell. No, I did not. 

Mr. CHERTOFF. That was not in the files that wound up in your 
office? 

Mr. Hubbell. No. 

Mr. Chertoff. So these Bank of Kingston files were packed up 
with your other files and also wound up in your basement? 

Mr. Hubbell. No, they did not. 

Mr. Chertoff. Where did they wind up? 

Mr. Hubbell. They wound up in my mini-warehouse in Little 
Rock. 

Mr. Chertoff. You have a mini-warehouse in Little Rock? 

Mr. Hubbell. Yes. 

Mr. Chertoff. What is in that? 

Mr. Hubbell. Nothing now. 

Mr. Chertoff. When was the last time there was something in 
the mini-warehouse? 

Mr. Hubbell. I shouldn’t say there is nothing in it. There may 
be some furniture and some clothes. 

Mr. CHERTOFF. We are talking about papers, when was the last 
time there were papers in it? 

Mr. Hubbell. When I was subpoenaed by the Special Prosecutor 
I got the files out, brought them to Washington, and gave them to 
my lawyer. 

Mr. Chertoff. When was that? 

Mr. Hubbell. When did we get those? March, April, May 1994. 

Mr. Chertoff. So the Bank of Kingston files were in the mini- 
warehouse, the Southern Development Bank Corp. files wound up 
in your basement and over with Mr. Kendall? 

Mr. Hubbell. Right. 

Mr. Chertoff. And in neither case did you ask permission to re- 
move those files from the firm? 

Mr. Hubbell. No. 

Mr. Chertoff. Did you recently discover more documents, by the 
way, that are pertinent to Madison or McDougal? 

Mr. Hubbell. Madison or McDougal? 

Mr. CHERTOFF. Yes, since September. 
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Mr. Hubbell. Not that I know of. 

Mr. CHERTOFF. Have you turned over any documents since Sep- 
tember to the Independent Counsel? 

Mr. Hubbell. Yes, I have. 

Mr. Chertoff. Where did you discover those? 

Mr. Hubbell. My lawyer had them. He inadvertently had not 
turned over those documents in May 1994. 

Mr. Chertoff. What was the source of those documents, were 
those basement documents or warehouse documents? 

Mr. Hubbell. Warehouse documents. 

Mr. Chertoff. Now did you also have some of Mrs. Clinton’s 
time sheets? 

Mr. Hubbell. Those were the documents we are talking about. 
They had nothing to do with Madison. 

Mr. CHERTOFF. They were 1987, 1988 time sheets? 

Mr. Hubbell. They were later in time; I couldn’t tell you specifi- 
cally what they were. 

Mr. Chertoff. Did they relate to another financial institution? 

Mr. Hubbell. I don’t know. 

Mr. Chertoff. Did they relate to work involving First American? 

Mr. Hubbell. I don’t know, Mike. 

Mr. Chertoff. How did you wind up with her time sheets? 

Mr. Hubbell. The same way that I wound up with the Bank of 
Kingston files. During the campaign, as issues came up, I would go 
down and get things from her secretary, and some things ended up 
in my office and were packed up. 

Mr. Chertoff. And that was accidental? 

Mr. Hubbell. Yes. 

Mr. Chertoff. I want to 

The Chairman. These are Mrs. Clinton’s time sheets? 

Mr. Hubbell. Some of her time sheets, yes. 

The Chairman. They were from 1987, 1988, 1989? 

Mr. Hubbell. I believe that’s correct. 

Mr. CHERTOFF. Did you take records relating to a financial insti- 
tution called First South? 

Mr. Hubbell. First South? 

Mr. Chertoff. Yes. 

Mr. HUBBELL. The only information regarding First South that 
I may have taken would have been my files relating to First South 
against the Rose Law Firm — the FSLIC made a claim against the 
Rose Law Firm, but we settled before a lawsuit was filed. 

Mr. Chertoff. Did that involve Mrs. Clinton? 

Mr. Hubbell. No, it did not. 

Mr. Chertoff. I want to read to you from the testimony given 
by Mr. Clark — you know Ron Clark, he is a partner of the firm? 

Mr. Hubbell. I understand. 

Mr. Chertoff. I want to read to you from page 164 of the tran- 
script of his testimony. 

Mr. Hubbell. Deposition testimony? 

Mr. Chertoff. Hearing testimony. I will start at line 5. 

Mr. Hubbell. What page? 

Mr. Chertoff. At page 164, line 5, Mr. Giuffra asks Mr. Clark: 

Question: It was improper for Mr. Foster to have removed these files, correct? 

Answer: No. 
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Question : It would have been improper for him to take them out of the firm? 
Answer: Unless he had the client’s consent, and I know he didn’t. 

Question: Would it have been proper if Mr. Hubbell was involved in doing this? 
Answer: No. 

Do you disagree with that? 

Mr. Hubbell. Do I disagree with what? 

Mr. Chertoff. That it was improper for you to be involved in re- 
moving files relating to work done for Madison without the client’s 
consent? 

Mr. Hubbell. Which files? 

Mr. Chertoff. The files, the Rose Law Firm files relating to 
work done for Madison. 

Mr. Hubbell. The three files? 

Mr. CHERTOFF. The Massey files. 

Mr. Hubbell. No, I don’t believe it was. 

Mr. CHERTOFF. You disagree with Mr. Clark? 

Mr. Hubbell. Yes, I do. 

Mr. Chertoff. You disagree with Mr. Massey on that? 

Mr. Hubbell. Yes, I do. 

Mr. Chertoff. You agree you did not have the clients’ consents? 
Mr. Hubbell. I agree I did not have the client’s consents. 

Mr. Chertoff. You didn’t have the firm’s consent? 

Mr. Hubbell. I didn’t ask the firm. 

Mr. Chertoff. You took it on without asking? 

Mr. Hubbell. Yes. 

Mr. Chertoff. I want to ask you about other records. In short- 
hand I will call the records you received in January, the ones that 
wound up in your basement and go on to Mr. Kendall, the base- 
ment records. First of all, am I correct that in November, when you 
turned over your basement records to Mr. Kendall, you turned over 
everything you had that you had collected from the campaign or 
from the Rose Law Firm? 

Mr. HUBBELL. Except my own personal records, yes. 

Mr. Chertoff. Other than your personal records, you didn’t hold 
anything back? 

Mr. Hubbell. No. 

Mr. Chertoff. When you received this material in January, you 
got some of it from Betsey Wright? 

Mr. Hubbell. Yes. 

Mr. CHERTOFF. Some of it from Vincent Foster? 

Mr. Hubbell. Right. 

Mr. Chertoff. Some of it you took yourself from the firm? 

Mr. Hubbell. Yes. 

Mr. Chertoff. What other sources did you have for getting this 
material? 

Mr. Hubbell. Other people within the firm. 

Mr. Chertoff. All of that you collected you kept together in one 
place? 

Mr. Hubbell. At one time, yes. 

Mr. Chertoff. Because you wanted to maintain its integrity? 

Mr. Hubbell. Right. 

Mr. Chertoff. You did maintain its integrity? 

Mr. Hubbell. I believe so, yes. 

Mr. Chertoff. You turned it over to Mr. Kendall? 
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Mr. HUBBELL. Yes. 

Mr. Chertoff. We can conclude from that, if we accept that that 
was the way you proceeded, that if Mr. Kendall did not have the 
billing records — I am now talking about the billing records, to shift 
from the Massey records — we can conclude that if Mr. Kendall did 
not have the billing records from you in November, you were never 
given those billing records in January? 

Mr. Hubbell. In January? 

Mr. Chertoff. Yes. 

Mr. Hubbell. I don’t believe I was. 

Mr. CHERTOFF. So, to do this by process of elimination, in Feb- 
ruary 1992, you see the billing records, and you in fact make some 
notations on them; right? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. You do not see some of the notations that Mr. 
Foster makes, he makes them after you have relinquished them to 
him; right? 

Mr. Hubbell. I believe that is correct. I mean, it is possible that 
he made them simultaneously, but I don’t believe that’s the way it 
worked. 

Mr. Chertoff. So your last contact with the billing records is 
when you leave them in the custody of Mr. Foster? 

Mr. Hubbell. The records we are talking about here? 

Mr. Chertoff. Yes, the billing records, such as DKSN 28935. 

Mr. Hubbell. Yes. 

Mr. Chertoff. Then you don’t see them again, except until this 
year? 

Mr. Hubbell. These records now? 

Mr. Chertoff. Yes, these billing records; not the Massey files, 
the billing records. 

The Chairman. The billing records that we have just come into 
possession of, Webb, you last saw them in February when you left 
them with Vince Foster? 

Mr. Hubbell. These records, yes, yes [indicating]. 

Mr. Chertoff. You last saw them in February 1992 and you 
don’t see them again until this year, right now? 

Mr. Hubbell. Right. 

Mr. Chertoff. The last person you know who had them is Mr. 
Foster? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. You don’t receive them in January from any of 
the people who were giving you records? 

Mr. Hubbell. I don’t believe so. 

Mr. Chertoff. Mr. Foster didn’t give them to you in January? 

Mr. Hubbell. No. 

Mr. Chertoff. If Mr. Foster had given them to you, they would 
have been in your basement and you would have turned them over 
to Mr. Kendall? 

Mr. Hubbell. I believe so, yes. 

Mr. Chertoff. So, since Mr. Kendall doesn’t appear to have re- 
ceived them in November, we can conclude that whatever Mr. Fos- 
ter gave you, he never gave you these billing records? 

Mr. Hubbell. I believe that’s correct. 


1307 


Mr. CHERTOFF. Where we are with this, then — I think you will 
agree with me — is that you can take us with these billing records 
up to the time that Mr. Foster had possession of them in February 
1992, and then you don’t see them again. They never come to you 
when everybody is giving you the campaign files and the Rose files 
to hold together? 

Mr. Hubbell. No. 

Mr. CHERTOFF. Was it your understanding, by the way, in talk- 
ing to Mr. Foster in January 1993, that he was holding back any 
files from you? 

Mr. HUBBELL. I didn’t get the impression one way or the other. 

Mr. CHERTOFF. What did he tell you he was giving you in Janu- 
ary 1993? 

Mr. Hubbell. He told me he was giving me the securities file on 
Madison. 

Mr. CHERTOFF. Did he tell you he was giving you all the files re- 
garding Rose? 

Mr. Hubbell. No. 

Mr. Chertoff. Given the fact that there are billing records, in 
that pile of billing records, that relate to this securities work, did 
he indicate to you that he was holding back any records relative 
to the securities work? 

Mr. Hubbell. No, he didn’t indicate that he was holding any- 
thing back. 

Mr. Chertoff. Did Ms. Wright indicate that she was holding 
anything back? 

Mr. Hubbell. No. Let me go back. Ms. Wright did tell me there 
was something, but it has nothing to do with Madison. 

Mr. Chertoff. That she was holding back? 

Mr. Hubbell. Yes. 

Mr. Chertoff. On a subject unrelated to 

Mr. Hubbell. Totally unrelated to Madison. 

Mr. CHERTOFF. Unrelated to any financial issue? 

Mr. Hubbell. Unrelated to any financial issue at all. 

Mr. Chertoff. Other than that, did she tell you she was holding 
back anything? 

Mr. Hubbell. No. 

Mr. Chertoff. Did anybody else who gave you documents tell 
you they were holding back anything? 

Mr. Hubbell. No. 

Mr. Chertoff. Is it your impression that you were the person 
who was designated to receive all this material? 

Mr. Hubbell. It was my impression that people knew I was 
going to assemble those documents. 

Mr. Chertoff. Did Mr. Foster ever tell you in January — let me 
withdraw the question. 

At any time after February 1992, until his death, did Mr. Foster 
ever discuss these billing records? 

Mr. HUBBELL. The billing records, no. 

Mr. Chertoff. I see my time is up, Mr. Chairman. 

The Chairman. We’re in the process of having a vote and I want 
to ascertain something so we can arrange the schedule in order to 
give people an opportunity to take a break. 
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We are going to take a break until at least 4:30. I've been in- 
formed that we have a total of three votes. If it is a total of three 
votes, and it takes 10 minutes for each of them, that means we 
would be back no sooner than 4:30. We will try to make it as close 
to that as we can, but we certainly will stand in recess until at 
least 4:30 or until the votes are concluded, whichever is earlier. 

Senator MOSELEY-BRAUN. Mr. Chairman, I passed on my first 
round of questioning and now we have to go to these votes, and I 
don't know that I will be able to come back 

The Chairman. If you have a question 

Senator Moseley-Braun. I just have an observation. When I 
was practicing at the U.S. Attorney's Office back in Chicago, one 
of my early supervisors really got on me one day because I took a 
file out of the office, a Government file; it was the U.S. Attorney's 
Office, after all. I will never forget. He said if you got hit by a bus, 
this file would be lost. You have no right. You shouldn't take it out. 
That’s sloppy practice. In hindsight, particularly after listening to 
this witness going on at length about taking files out of the office, 
I have to think everybody will concede that it may be sloppy prac- 
tice to take originals out of an office, but, at the same time, the 
fact is that it really is standard procedure for many lawyers. When 
people are practicing in the private sector, they take files home at 
night, they work on them at home. They take them from one file 
drawer and put them in another file drawer. 

These things happen in the ordinary course of doing business, so 
I didn’t want us to leave with the impression that there was some- 
thing nefarious about moving a file when that was in the normal 
course. 

Maybe it is appropriate to ask Mr. Hubbell, was it your experi- 
ence that if you wanted to take a file home to look at, or move a 
file from one location to another, that you would take the original 
as opposed to Xeroxing the whole thing so that you would only take 
copies? 

Mr. Hubbell. When I practiced, I took files home almost every 
night, so it is hard to say. I certainly did that. 

Senator Moseley-Braun. But it was, in your opinion, ordinary 
practice to do so; is that correct? 

Mr. Hubbell. Yes. 

Senator Moseley-Braun. Thank you. I have nothing further. 

The Chairman. We will be back at 4:30, or at the conclusion of 
the votes, whichever is earlier. 

[Recess.] 

The Chairman. We are going to resume. When Senator Sarbanes 
comes if he wants to ask questions, he will do so on the next round. 
Just in an effort to move this process, and not continue it to mid- 
night, we will start. 

Mr. Chertoff. 

Mr. Chertoff. Mr. Hubbell, you had indicated that there were 
occasions, obviously when you were in practice, that you took files 
home to work on. Maybe you didn't take files with you while on va- 
cation to work on, but what we are talking about here, to be quite 
clear, with respect to the Madison files, the Southern Development 
files, the Bank of Kingston files, the time sheets, these were not 
taken out in late 1992 or early 1993 in order to work on them at 
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home, in order to do client work. They were removed to be taken 
to Washington or to be taken to that mini-warehouse to be stored; 
is that right? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. Now when you took the Southern Development 
files, did you make copies of those? 

Mr. Hubbell. Southern Development, no, I don’t believe I did. 

Mr. Chertoff. So you took the originals out of the firm? 

Mr. Hubbell. Yes, I believe so. 

Mr. Chertoff. And you left the firm with nothing? 

Mr. Hubbell. Yes. 

Mr. Chertoff. So the firm’s files on Southern Development dis- 
appeared? 

Mr. Hubbell. No, they didn’t disappear 

Mr. Chertoff. I’m sorry. They disappeared from the firm? 

Mr. Hubbell. They are not at the firm. 

Mr. Chertoff. Did you tell anyone at the firm that you were 
taking them? 

Mr. Hubbell. I believe Mr. Kennedy knew. He was the lawyer 
on the file. 

Mr. Chertoff. You told Mr. Kennedy? 

Mr. Hubbell. I believe, but I am not 100 percent sure. 

Mr. Chertoff. How did Mr. Kennedy know? 

Mr. Hubbell. Mr. Kennedy was the lawyer for Southern Devel- 
opment Bank Corp. 

Mr. Chertoff. And he gave you the files? 

Mr. Hubbell. I can’t say that, Mike. I can’t say I have a specific 
recollection of going to Bill and saying I believe that the Southern 
Development files I am talking about were Mrs. Clinton’s files as 
a board member, OK. I don’t. 

Mr. Chertoff. They were Rose Law Firm files? 

Mr. Hubbell. No. 

Mr. Chertoff. They were not? 

Mr. Hubbell. They were maintained at the Rose Law Firm. I re- 
member there were four boxes. I believe they were Mrs. Clinton’s 
files for the work she had done, and for her service on the board. 

Mr. Chertoff. Let’s put aside the board files. The board files, 
I guess, would be the property of the company? 

Mr. Hubbell. No, they would be the property of Mrs. Clinton, as 
a board member. 

Mr. Chertoff. She wasn’t a board member after January 1993, 
was she? 

Mr. Hubbell. No. 

Mr. Chertoff. In addition, there was work that the firm did for 
Southern Development 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. — that would be Rose Law Firm files? 

Mr. Hubbell. Those would be at the Rose Firm, yes. 

Mr. Chertoff. They were the files of the Rose Law Firm work? 

Mr. Hubbell. Yes. 

Mr. Chertoff. So they were Rose Law Firm files; right? 

Mr. Hubbell. Yes. 
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Mr. CHERTOFF. As to the portion of files in the four boxes, you 
didn’t ask permission from the law firm to take them. We have 
established that; right? 

Mr. Hubbell. I think I have said that unless Mr. Kennedy knew, 
no, I did not. 

Mr. CHERTOFF. Now, Mr. Kennedy wasn’t staying at the Rose 
Law Firm, either? 

Mr. Hubbell. He was at that time, yes, he was. 

Mr. CHERTOFF. When did you remove the files for Southern De- 
velopment? 

Mr. Hubbell. Early January 1993, at the same time as all the 
other files. 

Mr. CHERTOFF. When did Mr. Kennedy come to Washington? 

Mr. Hubbell. Sometime in February. 

Mr. CHERTOFF. When did Mr. Kennedy learn he was coming to 
Washington? 

Mr. Hubbell. I believe sometime in February, Mr. Chertoff. 

Mr. Chertoff. Let me ask you this: What was your reason for 
thinking Mr. Kennedy may have known that you removed South- 
ern Development files from the firm? 

Mr. Hubbell. Because he was a lawyer for Southern Develop- 
ment Bank Corp. 

Mr. Chertoff. The files you removed were physically in what 
place? 

Mr. Hubbell. I don’t know. 

Mr. Chertoff. Were they in Mrs. Clinton’s office? 

Mr. Hubbell. I don’t know. 

Mr. Chertoff. Had you asked Mr. Kennedy for those files? 

Mr. Hubbell. I don’t remember one way or the other. 

Mr. Chertoff. In any case, you will agree with me, after Feb- 
ruary, Mr. Kennedy was not at the law firm? 

Mr. Hubbell. I do agree with you on that. 

Mr. Chertoff. There is no one else that you have a suspicion or 
speculation knew you removed those files? 

Mr. Hubbell. I don’t know whether they knew or not. I did not 
tell anybody. 

Mr. CHERTOFF. As far as you knew, nobody knew? 

Mr. Hubbell. As far as I knew. 

Mr. Chertoff. In your state of mind, you were taking the only 
existing copies of firm files without permission and without the 
knowledge of the firm? 

Mr. Hubbell. No, I disagree with that, because I don’t know 
whether I told Mr. Kennedy or not. 

Mr. Chertoff. I want to get back to your state of mind. 

Mr. Hubbell. My state of mind was I was taking the files with 
me, yes. 

Mr. Chertoff. You remember taking the only existing copies? 
Mr. Hubbell. Right. 

Mr. Chertoff. And you don’t have any memory of having told 
anybody about taking them? 

Mr. Hubbell. No. 

Mr. Chertoff. Or asking permission? 

Mr. Hubbell. No. 
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Mr. Chertoff. Did anybody ever contact you after January, put- 
ting aside the Independent Counsel, and ask you questions about 
those files? 

Mr. Hubbell. No. 

Mr. Chertoff. Now the Bank of Kingston file that got packed 
up with your office files, you physically took that and put it in your 
office? 

Mr. Hubbell. I had put the Bank of Kingston file in my office 
sometime around February 1992. 

Mr. Chertoff. Where did you get that from? 

Mr. Hubbell. From the closed files. 

Mr. Chertoff. At the firm? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Did you have anybody make copies of that? 

Mr. Hubbell. No. 

Mr. Chertoff. So you took the only existing copy and put it in 
your office? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Why did you put it in your office? 

Mr. Hubbell. Because I was getting phone calls about McDougal 
and Madison and other issues and I wanted to look at the file. 

Mr. Chertoff. Were you getting phone calls about the Bank of 
Kingston? 

Mr. Hubbell. I was getting calls about McDougal and I knew 
that McDougal had owned the Bank of Kingston. 

Mr. Chertoff. So you anticipated that, sooner or later, the calls 
would go in to the Bank of Kingston, or Madison Bank & Trust as 
it is sometimes known? 

Mr. Hubbell. No. I anticipated that call. I believe the question 
was whether the firm had represented Jim McDougal personally. 
That was what was coming to the campaign. I knew that we had 
done work for the Bank of Kingston, and I wanted to see if Jim 
McDougal was a party to that lawsuit and be able to answer those 
questions truthfully. 

Mr. Chertoff. So, having taken the only existing copy of that 
from the closed files, and having put it among your files, you then 
never returned it? 

Mr. Hubbell. No, I did not return it. 

Mr. Chertoff. And it was packed up among your other files? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. Did you ever talk to Mrs. Clinton about that? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. You worked on Madison Bank & Trust? 

Mr. Hubbell. What’s that? 

Mr. Chertoff. Did you ever talk to Mrs. Clinton about the work 
done on Madison Bank & Trust or the Bank of Kingston? 

Mr. Hubbell. The Bank of Kingston, I don’t believe so. 

Mr. Chertoff. Did you talk to Mr. Foster about it? 

Mr. Hubbell. Yes, I did. 

Mr. Chertoff. Did Mr. Foster know you had those files in your 
office? 

Mr. Hubbell. In 1992 I believe he did, yes. 

Mr. Chertoff. Did Mr. Foster have his own set of files on the 
Bank of Kingston? 
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Mr. Hubbell. I really don’t know the answer to that question. 

Mr. Chertoff. Did you attempt to get files from Mr. Foster re- 
lating to the Bank of Kingston? 

Mr. Hubbell. I think I asked for the Firm’s files on the Bank of 
Kingston and got a file about as thick as this, Mike. They provided 
me the information I needed. 

Mr. Chertoff. Now why did you get Mrs. Clinton’s time sheets? 

Mr. Hubbell. Some issue had come up about a representation 
during that period of time and I can’t even remember what it was. 

Mr. Chertoff. Did it have to do with Mr. Ward? 

Mr. Hubbell. No. 

Mr. Chertoff. Did it have to do with Dan Lasater? 

Mr. Hubbell. It might have, yes, that might be one reason. 

Mr. Chertoff. Did it have to do with her representation in a 
case against a financial institution owned by Dan Lasater? 

Mr. Hubbell. It could have. I just don’t know what the issue 
was. 

Mr. Chertoff. Why did you get her time sheets? 

Mr. Hubbell. To see if there were time entries where she had 
worked on files. 

Mr. Chertoff. On which files? 

Mr. Hubbell. Whatever the issue was. 

Mr. CHERTOFF. Where did you get the time sheets from? 

Mr. Hubbell. From her secretary. 

Mr. CHERTOFF. Did you also ask for her 1985 and 1986 time 
sheets relating to Madison? 

Mr. Hubbell. I don’t believe so. 

Mr. Chertoff. Well, here we were in 1992, there were all these 
issues that evidently you are preparing to answer questions on in- 
volving Southern Development and the Bank of Kingston. Clearly, 
you knew that Madison was going to be an issue, Madison Guar- 
anty was going to be an issue? 

Mr. Hubbell. Right. 

Mr. Chertoff. You had gone to the trouble of getting her time 
sheets, Mrs. Clinton’s time sheets, for 1987 and 1988; right? 

Mr. Hubbell. Obviously I did because I had them in my posses- 
sion. 

Mr. Chertoff. Why didn’t you get them for 1985 and 1986? 

Mr. Hubbell. I don’t know. I can speculate, but I don’t know for 
sure. I speculate that these computer printouts were sufficient to 
give me the information I needed. 

Mr. Chertoff. So you didn’t make an effort to obtain her time 
sheets from 1985 and 1986? 

Mr. Hubbell. Essentially, all the information, Mike, that’s con- 
tained on the billing memorandum is what’s on the time sheets. 

Mr. Chertoff. But, actually, the billing documents you have in 
front of you and the ones we have received are not complete. Did 
you know that? 

Mr. Hubbell. No, I didn’t. 

Mr. Chertoff. Did you know that there is missing certain por- 
tions of the backup for the period of September, October, and No- 
vember, the detail? 

Mr. Hubbell. No, I did not know. 
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Mr. Chertoff. When you looked at the records in 1992, were 
they complete? 

Mr. Hubbell. I don’t know. 

Mr. Chertoff. Do you have a memory in February 1992 when 
you looked at these billing records of noticing that there were miss- 
ing pages when compared with the backup of the printouts? 

Mr. Hubbell. No, not one way or the other. 

Mr. Chertoff. Would you agree with me that if you had noticed 
there were missing pages you would have gone to the time sheets 
to fill in the detail; right? 

Mr. Hubbell. If I had been doing that work. I don’t know that 
I was doing that work. 

Mr. Chertoff. Doing what work? You were reviewing these doc- 
uments; right? 

Mr. Hubbell. I was reviewing these documents to look for the 
securities matter. 

Mr. Chertoff. Right. Now the securities matter was still going 
on in September and October; right? 

Mr. Hubbell. It could have been, I don’t know. 

Mr. Chertoff. So in order to do what you have told us you set 
out to do here, it would make sense you would look at all the con- 
ceivable pages of printouts 

Mr. Hubbell. It could be. 

Mr. Chertoff. — that would show Mrs. Clinton’s time? 

Mr. Hubbell. Yes. 

Mr. Chertoff. And we don’t have all of those, even now, as you 
will see if you inspect your set of billing records. 

Mr. Hubbell. OK. 

Mr. Chertoff. My question to you is, in February 1992, did you 
notice there were missing backup pages of detail? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. Is it fair to conclude, then, that there were no 
missing pages when you looked at it in February 

Mr. Hubbell. I don’t know what is fair to conclude. I know I 
was focusing on the issue of whether Mrs. Clinton had contact with 
Ms. Bassett. 

Mr. Chertoff. And in order to determine that, you would have 
wanted to look at all the backup that showed her work during the 
period of the fall of 1985 because you would want to see if there 
were contacts then; right? 

Mr. Hubbell. Mike, you are assuming that I did this. I don’t 
know that I did. 

Mr. Chertoff. Is it fair also to say, based on your practice back 
in 1992, because evidently you were very thorough in, if I may be 
permitted to use the term, vacuuming the files? 

Mr. Hubbell. I don’t appreciate that, Mike. I haven’t vacuumed 
any files. 

Mr. Chertoff. You withdrew from the firm, correct me if I am 
wrong, the Madison files that Mr. Massey had, you got those from 
Mr. Foster, you personally took out the Southern Development 
files; correct? 

Mr. Hubbell. Correct. 

Mr. Chertoff. You at least had in your possession at some point 
the billing records? 
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Mr. Hubbell. What billing records? 

Mr. Chertoff. The ones you have before you. 

Mr. Hubbell. In 1992. 

Mr. Chertoff. In 1992, that’s right. You removed from the firm 
the Bank of Kingston files and you removed from the firm, by way 
of putting them in your office and shipping them over to the ware- 
house, the time sheets? 

Mr. Hubbell. They wound up in the warehouse. 

Mr. Chertoff. They wound up in the warehouse? 

Mr. Hubbell. Yes. 

Mr. Chertoff. My question to you is, do you remember in 1992 
going back and looking at Mrs. Clinton’s 1985 and 1986 time sheets 
in order to supply missing detail about the work she had done in 
1985 relating to Madison? 

Mr. Hubbell. The answer is no, I don’t remember that. 

Mr. Chertoff. You don’t have any recollection of inquiring after 
those time sheets? 

Mr. Hubbell. No, I do not. 

Mr. Chertoff. I want to go back to this question of whether you 
understood the original IDC purchase as a sham deal. 

You knew, Mr. Hubbell, from Mr. Ward shortly after that pur- 
chase was made, that Mr. Ward was holding part of the property 
in his name until it could be sold, because there was a limit on the 
amount of property Madison could hold in its own name; right? 

Mr. Hubbell. That’s what I was told, yes. 

Mr. Chertoff. As of 1985, how many years had you been in the 
practice of law? 

Mr. Hubbell. Twelve. 

Mr. Chertoff. You had been Chief Justice of the Supreme Court 
of Arkansas? 

Mr. Hubbell. Yes. 

Mr. Chertoff. What were your specialty in practice? Litigation? 

Mr. Hubbell. Litigation. 

Mr. Chertoff. Did you ever represent banks? 

Mr. Hubbell. I represented banks. 

Mr. Chertoff. Did you ever represent regulated institutions? 

Mr. Hubbell. Banks. 

Mr. Chertoff. Other than banks? 

Mr. Hubbell. Insurance companies. 

Mr. Chertoff. You understand there are sometimes restrictions 
placed on the amount of certain types of investments that can be 
made for any one of a number of good reasons that involve protect- 
ing the welfare of taxpayers or policyholders, or whatever it is? 

Mr. Hubbell. I do understand regulations imposed on regulated 
entities. 

Mr. Chertoff. You understand that one of the ways people try 
to circumvent or evade these restrictions is by having a nominee 
hold some or all of the property; right? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Sometimes that’s called warehousing? 

Mr. Hubbell. I understand the concepts of warehousing. 

Mr. Chertoff. Now, I gather Mr. Ward looked to you, as a fam- 
ily member, to give him advice and to talk to about deals; right? 

Mr. Hubbell. He talked to me a lot about deals, yes. 
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Mr. Chertoff. You couldn’t stop him basically? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. Here you see a situation where Mr. Ward says 
to you that he is going to basically be holding a piece of property 
until it can be sold, and you understand, either from him or from 
somewhere else, that the reason for that is because Madison had 
a limit on what it could own in its own name. 

Did that cause a red flag to go up for you? 

Mr. Hubbell. I was concerned if, for example, they couldn’t sell 
the property, what would happen to his personal assets, yes. 

Mr. Chertoff. How did you satisfy your concern? 

Mr. Hubbell. He told me it was a nonrecourse loan. 

Mr. Chertoff. Did he tell you who was giving him the non- 
recourse loan? 

Mr. Hubbell. Yes, Madison. 

Mr. Chertoff. Madison Guaranty? 

Mr. Hubbell. Yes. 

The Chairman. The red light is on and because the Minority has 
been very, very patient, and in order to move this, we started, I 
am going to ask at this time, Senator Sarbanes, if you have any 
questions? 

Senator Sarbanes. I do have some. 

Mr. Hubbell, I listened as Mr. Chertoff was enumerating files 
which he said you removed or took from the Rose Law Firm? 

Mr. Hubbell. That’s correct. 

Senator Sarbanes. As he enumerated that list, he mentioned the 
billing records, but I didn’t understand any testimony here today 
to indicate that you took the billing records from the Rose Law 
Firm; is that 

Mr. Hubbell. I thought I corrected Mr. Chertoff. To my knowl- 
edge, I took no billing records from the firm. 

Senator Sarbanes. So those billings records that are there, you 
didn’t take those from the firm? 

Mr. Hubbell. These, I did not. 

Senator Sarbanes. I was also interested in this line of question- 
ing about these various files. I take it these files, Southern Devel- 
opment Bank Corp. for example, were turned over by you to the 
Independent Counsel? 

Mr. Hubbell. No, they were turned over to Mr. Kendall. 

Senator Sarbanes. Which files did you turn over to the Inde- 
pendent Counsel? 

Mr. Hubbell. The Bank of Kingston file and Mrs. Clinton’s time 
records. 

Senator Sarbanes. This is the first I have heard of them. When 
was that done? 

Mr. Hubbell. The Bank of Kingston file was turned over in con- 
nection with the subpoena by Mr. Fiske. The time records were not 
turned over until later because of inadvertence of communication 
between my counsel and the Special Counsel, but they have been 
turned over now. 

Senator Sarbanes. So both of those have been in the hands of 
the Independent Counsel; is that right? 

Mr. Hubbell. They are now there, right. 

Senator Sarbanes. And no one else? 
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Mr. Hubbell. No one else that I know of. 

I’m sorry, the Rose Firm and Mr. Kendall probably got a copy of 
the time sheets. 

Mr. Kravitz. Just so I am clear, are you referring to the time 
sheets of Mrs. Clinton's from the 1987 to 1989 time period? 

Mr. Hubbell. Yes. 

Mr. Kravitz. I think I can shed some light on that. Actually, 
during the deposition of Ronald Clark, the current managing part- 
ner at the Rose Law Firm, on January 5, 1996, the subject of Mrs. 
Clinton's time sheets from that time period, 1987 to 1989, which 
were in your possession, came up. 

Alden Atkins, the attorney representing Mr. Clark at the deposi- 
tion, actually the attorney for the Rose Law Firm, stated that he 
had been shown all of those time sheets by Mr. Nields, your law- 
yer, and that he had reviewed those time sheets and that none of 
them was in any way responsive to the Senate Committee’s in- 
quiry, and certainly had nothing to do with Madison Guaranty. 

Mr. Hubbell. That's my understanding. 

Mr. Kravitz. That's consistent with your understanding? 

Mr. Hubbell. That's my understanding. 

Mr. Kravitz. Now, Mr. Hubbell, let me just ask you one more 
question on the subject of all these files and records that you took 
with you when you left the Rose Law Firm in early 1993. 

You have been asked a lot of questions implying there was some- 
thing nefarious or improper about that. What was your purpose in 
taking those files and papers with you when you moved to Wash- 
ington? 

Mr. Hubbell. Let me separate the two out. With regard to the 
Bank of Kingston files and Mrs. Clinton's time sheets, I did not 
know I had them. Once I realized I had them, I turned them over 
to counsel. 

With regard to the much greater volume of files, which are 
Betsey Wright files, the firm files, which is not a great volume, 
those three files, and the others, it was 

Mr. Kravitz. But this group you are talking about now would in- 
clude the three files of Mr. Massey’s relating to Madison Guaranty 
and also the Southern Development Bank Corp. files? 

Mr. Hubbell. Right. Those files. Issues had come up during the 
campaign, and we were all leaving Arkansas and coming to Wash- 
ington. If those issues came up, I wanted whoever was representing 
the Clintons to be able to go to the files and be able to defend the 
Clintons like they had in the campaign. 

Senator Sarbanes. Issues were coming up all the time during 
the campaign, weren't they? A lot of allegations were being raised, 

weren’t they 

Mr. Hubbell. Right. 

Senator Sarbanes. — about Mrs. Clinton’s practice and so forth, 
was that the case? 

Mr. Hubbell. Yes. 

Senator Sarbanes. What kind of time pressures were you under 
to try to respond to those queries? 

Mr. Hubbell. Usually, we would get a call and I had to respond 
that day. 

Senator Sarbanes. That day? 
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Mr. Hubbell. That day. 

Senator Sarbanes. A call from the press? 

Mr. Hubbell. What would happen is I would get the call from 
the press and I would alert the campaign or the campaign would 
call me and say they had received a query from the press, and we 
would be under pressure to respond that day to questions. 

Senator SARBANES. These inquiries would be about one or an- 
other of the allegations that were being made; is that right? 

Mr. Hubbell. Absolutely. I mean, there were all kinds of allega- 
tions being made, yes. 

Mr. Kravitz. And these materials that you had collected during 
the campaign were materials that were used to rebut, where appro- 
priate, those allegations; is that correct? 

Mr. Hubbell. That’s correct. 

Mr. Kravitz. Is it the case that the reason you decided to bring 
these materials with you to Washington was that you wanted to 
have those materials available in the event that these same allega- 
tions were made again, after the time that Bill Clinton became 
President? 

Mr. Hubbell. Yes, primarily a lot of us were coming to Washing- 
ton, and very few people were staying back home, so we wanted to 
have the records close at hand. 

Mr. Kravitz. Did you destroy any of these materials? 

Mr. Hubbell. No, I believe the Committee or the Special Pros- 
ecutor has everything we have been talking about all day long. 

Mr. Kravitz. Of course, Mr. Massey has testified that his three 
files relating to the securities matter with Madison Guaranty Sav- 
ings & Loan Association, when they got back to him through Mr. 
Kendall, were complete. I take it that’s consistent with your under- 
standing? 

Mr. Hubbell. Yes. 

Mr. Kravitz. Just so we are clear, was your decision to remove 
these files from the Rose Law Firm, did that have anything to do 
with any decision to vacuum anything? 

Mr. Hubbell. No, “vacuum,” to me, means disappear and they 
are all still here. 

Mr. Kravitz. Just one other point. Right before Mr. Chertoff 
passed the questioning over to our side a few minutes ago, he was 
asking you some questions about what you knew about the details 
of the initial purchase of the IDC property back in 1985. I think 
it’s helpful to read from the Pillsbury Madison report from Decem- 
ber 1995 at the point where Pillsbury Madison & Sutro address 
that very issue. 

On page 75 of that report, Pillsbury writes as follows: 

If Hubbell had knowledge at a relevant time, it is possible that this knowledge 
might be imputed to the Rose Law Firm. As a matter of partnership law, that may 
happen if the partner who knows something but is not acting in the particular man- 
ner ‘reasonably could and should have communicated it to the acting partner.’ Even 
so, it is unclear that the imputation of Hubbell’s knowledge to the firm would mean 
that otherwise-innocent acts performed by other lawyers in the firm, who lacked ac- 
tual knowledge of these matters, would somehow become ‘fraud’ or ‘intentional mis- 
conduct’ within the meaning of the statute of limitations extender. 

Now that’s what Pillsbury Madison wrote on the subject of your 
possible knowledge of the details of that initial purchase. 
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Mr. Thrash, who was here last week, and he testified that he 
handled the closing on behalf of Madison for that initial purchase, 
testified that he had no information, as of the time of the closing 
in early October 1985, that Mr. Ward had a nonrecourse loan and 
that Mr. Ward, therefore, bore no financial risk in this purchase. 

Is your memory consistent with that? By that, I mean, do you 
remember not saying anything to Mr. Thrash at the time of the 
closing? 

Mr. Hubbell. I think I had testified, to the best of my memory, 
I learned that, as opposed to Madison taking it all, that there was 
this division after the closing. 

Mr. Kravitz. You didn't know about it before the closing either? 

Mr. Hubbell. No, no. 

Mr. Kravitz. So it follows you certainly could not have told Mr. 
Thrash before the closing that Mr. Ward had a nonrecourse loan? 

Mr. Hubbell. No. 

Mr. Kravitz. Thank you, Mr. Chairman. 

The Chairman. Let me ask you something. You had a good rela- 
tionship with your father-in-law at this time; right? 

Mr. Hubbell. In 1985 and 1986? 

The Chairman. Yes. 

Mr. Hubbell. Yes. 

The Chairman. He would hang around at the office once in a 
while? 

Mr. Hubbell. Quite often. 

The Chairman. In your office? 

Mr. Hubbell. Yes. 

The Chairman. Did you have the kind of relationship that he 
could even call upon your secretary at times to type up something 
that he might want prepared? 

Mr. Hubbell. Yes. 

The Chairman. Right. He is your wife's daddy? 

Mr. Hubbell. That’s right. 

The Chairman. So now he is going to go into this purchase, 
which is pretty significant, over $1 million; right? 

Mr. Hubbell. Yes. 

The Chairman. The law firm represents him? 

Mr. Hubbell. That's correct. 

The Chairman. He spoke to you about this purchase, didn't he? 

Mr. Hubbell. Yes, him and I had talked about it before. He 
talked about himself buying it, yes. 

The Chairman. He talked about himself buying it? 

Mr. Hubbell. Yes. 

The Chairman. So he really talked to you before he went to the 
closing? 

Mr. Hubbell. Yes, I knew he was buying 

The Chairman. He had to do title searches? 

Mr. Hubbell. Yes. 

The Chairman. I learned some new phrase about whether or not 
there is a prohibition — what do they call that? Bill of assurance. 
You had to find out if there were bills of assurance prohibiting the 
various uses; right? 
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Mr. Hubbell. I am familiar with bills of assurance. In this case, 
we did not have to find out if there were bills of assurance, but 
that’s one of the things a title search would reveal. 

The Chairman. Even though a rather successful entrepreneur, 
this was a substantial undertaking for him; right? 

Mr. Hubbell. Yes. 

The Chairman. When he told you about it, you expressed some 
concern. You indicated something. What did you say to him? 

Mr. Hubbell. Senator, I can’t remember the specifics, but this 
was not conversation. 

The Chairman. Sure. 

Mr. Hubbell. You did not meet over at Mr. Ward’s house with- 
out business coming up. 

The Chairman. You were talking about all kinds of things? 

Mr. Hubbell. Right. 

The Chairman. Family things, personal things, business, and so 
forth? 

Mr. Hubbell. Business. 

The Chairman. It wasn’t just business. He fell out of the win- 
dow, he was at your house doing something; right? 

Mr. Hubbell. That was in 1988, Senator. 

The Chairman. But what was he there doing? 

Mr. HUBBELL. He was Fixing a pipe. 

The Chairman. Your father-in-law was over at the house fixing 
a pipe? 

Mr. Hubbell. Yes. 

The Chairman. You had a good relationship with him, he used 
to hang out in your office once in a while? 

Mr. Hubbell. I am not denying that. 

The Chairman. I am not putting words in your mouth, am I? 

Mr. Hubbell. No. 

The Chairman. I am trying to get the picture. Everybody asks, 
what are you doing? I am trying to get a picture. It is excruciat- 
ingly painful at times. Now try to help me. 

At some point in time, you came to know he was going to buy 
this property? 

Mr. Hubbell. He personally was going to buy it, yes, I did. 

The Chairman. Yes, and you said before, I think to Mr. Chertoff, 
that you did evidence some concern about whether he could pay it 
back; right? 

Mr. Hubbell. I was concerned that he was making a major pur- 
chase, and that there had been a previous owner who couldn’t sell 
it. I wanted to make sure that he wasn’t going to end up owing 
$1 million and having no way to pay it back. 

The Chairman. What did daddy say? 

Mr. Hubbell. He said it was a nonrecourse loan. 

The Chairman. Which meant what? 

Mr. Hubbell. That the repayment of the debt was secured by 
the real estate, and that if he chose not to repay the loan, he had 
to deed the property back. But if he wanted to, he could pay it 
back, if and when the loan came due. 

The Chairman. If and when the loan came due, if he chose not 
to make payments or if he was unable to make payments, through 
some circumstances, he did not have to be able to pay? 
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Mr. Hubbell. He had no personal liability on the debt. 

The Chairman. Which meant that the bank couldn’t sue him per- 
sonally? 

Mr. Hubbell. That’s correct. 

The Chairman. So that was a pretty good deal? 

Mr. Hubbell. Yes. If 

The Chairman. If the bank couldn’t sue him personally and he 
bought this property; right? 

Mr. Hubbell. Right. 

The Chairman. He paid $10 million for it, he has no exposure? 

Mr. Hubbell. Well, he has exposure to his reputation and credit, 
Senator, but that’s not $10 million worth. 

The Chairman. Now did there come a time that you talked about 
other parts of this? 

Mr. Hubbell. I don’t know if it was before or after, but certainly 
we talked about it, yes. 

The Chairman. Sure. You talked about how much money he was 
going to put down; right? You don’t buy a piece of property for 
$1.15 million without putting something down; right? Did he have 
to put something down? 

Mr. Hubbell. I never knew that he was buying it personally for 
sure until he told me he had done it. But I did find out he put 
nothing down, in one sense. There is another sense 

The Chairman. Let me ask you something. This is before he 
bought this, you spoke to him; right? 

Mr. Hubbell. I spoke on many occasions, yes. 

The Chairman. OK. But, before he went to the closing, you spoke 
to him because this was a tough piece of property, after all, as you 
said, other people had purchased it that weren’t able to develop it, 
and this was a substantial amount, over $1 million,, and this is 
your father-in-law, this is family, close? 

Mr. Hubbell. Right. 

The Chairman. So you said listen, what happens if you can’t 
turn this around, you can’t sell it; right? That would be a reason- 
able question. 

Mr. Hubbell. I said that after the case. 

The Chairman. Oh, after the case? 

Mr. Hubbell. Yes. 

The Chairman. You mean to tell us you didn’t discuss this at all 
with him prior to his closing this, purchasing this? 

Mr. Hubbell. No, I didn’t say that. I didn’t discuss his person- 
ally buying it until afterwards. 

May I go back and put it in context? 

The Chairman. Yes, please. 

Mr. Hubbell. He located the piece of property. He told me that 
he had talked to McDougal about it, that McDougal thought it 
was too big at first because the asking price was $5 million or 
more, and that ultimately he got the buyers to agree to sell it at 
$1,750,000. There were discussions about whether he would buy it. 
He said you know, if McDougal doesn’t take this, I might take it 
myself. 

But my understanding prior to closing was that Madison was 
going to buy it all, so I didn’t have any discussions about him being 
about to incur $1 million worth of debt until afterwards. 


1321 


The Chairman. So you are saying what happened is that he ac- 
tually went through with this purchase. Mr. Thrash was at the 
firm. Mr. Thrash was an associate or a partner? 

Mr. Hubbell. Partner. 

The Chairman. A partner. He represented the bank and Seth 
Ward, your father-in-law? 

Mr. Hubbell. Right. 

The Chairman. You didn’t know about the terms of how your 
father-in-law was going to buy this property? 

Mr. Hubbell. I knew afterwards, yes. 

The Chairman. Well, I am trying to get this out. So you are say- 
ing that 

Mr. Hubbell. He told me Madison was going to take it. 

The Chairman. Yes. So you are saying that when your law firm 
went to the closing, representing him, nobody there told you that 
your father-in-law was going to buy this, Mr. Thrash never spoke 
to you? 

Mr. HUBBELL. No, Mr. Thrash didn’t tell me prior to the acquisi- 
tion that the deal had changed and my father-in-law was going to 
take a part of it; no, he did not. 

The Chairman. That seems to me to be a little unusual. 

Mr. HUBBELL. It was unusual to me, too. I was surprised to hear 
that he had taken part of it. I am not disputing that, no. 

The Chairman. No, you weren’t surprised to hear he took part 
of it. And you knew at a certain point he was thinking of taking 
all of it? 

Mr. Hubbell. I did, but then I was told that Madison was going 
to do the deal. 

The Chairman. But at one point in time he told you that he was 
thinking of buying all of it; isn’t that true? 

Mr. Hubbell. Right, if Madison wasn’t going to buy it. 

The Chairman. Yes. What did you say to him then? 

Mr. Hubbell. I said can you do that. 

The Chairman. What did he say? 

Mr. Hubbell. He said I think it will ultimately make me several 
million dollars. 

The Chairman. Was that even without having the benefit of a 
nonrecourse loan? 

Mr. Hubbell. I don’t recall hearing about a nonrecourse loan 
until after the closing. 

The Chairman. Let me go to something else. I would just like to 
touch on this with you. I have never heard of this Southern Devel- 
opment, which is referred to in these files, heretofore. Now this was 
a bank? 

Mr. Hubbell. It was a holding company, I believe. 

The Chairman. That owned a bank? 

Mr. Hubbell. That bought a bank, yes. 

The Chairman. Bought a bank? 

Mr. Hubbell. Yes. 

The Chairman. A big bank? 

Mr. Hubbell. No. 

The Chairman. How big? 

Mr. HUBBELL. A small bank in rural Arkansas. 

The Chairman. What was the name of the bank? 
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Mr. HUBBELL. I cannot tell you. There is something in my mind 
that it could be Elk City, but I may be totally wrong. It was a 
small rural bank. The purpose of the Southern Development Bank 
Corp., I believe, is a large holding corporation in Chicago. I believe 
it was interested in malting minority and rural-type loans. 

It formed what is called Southern Development Bank Corpora- 
tion, and it wanted to buy a bank to make small loans in rural Ar- 
kansas. So they bought a bank. Now what the name of that bank 
was, I don’t know. 

The Chairman. What did your law firm do in connection with 
this? Did they represent Southern Development, the holding cor- 
poration, in the purchase of this bank? 

Mr. Hubbell. I believe we did. 

The Chairman. Who did they buy the bank from? 

Mr. Hubbell. I don’t know. 

The Chairman. Who handled this matter? 

Mr. Hubbell. Mr. Kennedy, I believe. 

The Chairman. He handled this? 

Mr. Hubbell. Mr. Kennedy, yes. I believe so. 

The Chairman. There came a point in time when you moved the 
files of Southern Development to your office? 

Mr. Hubbell. Yes, initially. 

The Chairman. When was that? 

Mr. Hubbell. In January. 

The Chairman. January of what year? 

Mr. HUBBELL. I may be wrong there, Senator. I have to go back. 
If the issue came up in the campaign, I might have gone and got- 
ten the files. 

The Chairman. Did the Southern Development issue come up 
during the campaign? 

Mr. Hubbell. I don’t know. 

The Chairman. Let’s think about this again, if you will. Just 
take your time. 

You didn’t work on Southern Development, did you? 

Mr. Hubbell. No, I did not. 

The Chairman. At some point in time, you brought these files 
into your office at the Rose Law Firm? 

Mr. Hubbell. Correct. 

The Chairman. That’s right? 

Mr. Hubbell. Correct. 

The Chairman. Then, you are saying to the Committee, when 
you left, you took these files with you? 

Mr. Hubbell. Right. 

The Chairman. And were you aware that you took these files 
with you? 

Mr. Hubbell. The Southern Development files, yes. 

The Chairman. OK. That’s good. Now do you remember when 
you brought these files into your office? 

Mr. Hubbell. No, Senator, because I would have done some 
research on it during the campaign, whether the issue came up 
or not, but I don’t know that I actually brought the files into my 
office. I may have gone to Mr. Kennedy’s office or Mrs. Clinton’s 
office and looked them up at that point. 
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At some point when I was leaving, I know that they came into 
my office. I’m trying to be totally accurate. I just don’t know when 
they physically came into my office. 

The Chairman. I understand that, but let me ask you this: Why 
would you have done research on this question if it didn’t come up 
during the campaign? 

Mr. Hubbell. We tried to predict issues that might come up dur- 
ing the campaign. 

The Chairman. Who was trying to predict issues that might 
come up during the campaign? 

Mr. Hubbell. The campaign, the people who were working on 
the campaign. 

The Chairman. You mean, they said 

Mr. Hubbell. And people at the Rose Firm who knew that issues 
might come up. 

The Chairman. Let me ask you, if you took the Southern Devel- 
opment file into your office to predict what issues might come up 
during the campaign, what particular issue was it that you thought 
might be of some concern so that you did take it into your office? 
What issue would that have been? 

Mr. Hubbell. We looked at every board that Mrs. Clinton served 
on. 

The Chairman. She served on the board? 

Mr. Hubbell. Yes. 

The Chairman. Which board was that? 

Mr. Hubbell. Southern Development Bank Corporation. 

The Chairman. Was that prior to its acquisition of this bank? 
Was it on the holding corporation? 

Mr. Hubbell. I really couldn’t tell you now with accuracy. 

The Chairman. The little light is on up there, and I know there 
are questions that other people have, so let me just ask you this: 
Forgetting about the Bank of Kingston files and the time sheets, 
just concentrating on this Southern Development issue, there came 
a point in time when you took these files, in conjunction with 
others, and you sent them where? 

Mr. Hubbell. To my home. 

The Chairman. To your home. Then what did you do with them? 

Mr. Hubbell. In June, I brought them to Washington. 

The Chairman. You brought them to Washington. These are the 
files that you brought to Washington that were in your basement? 

Mr. Hubbell. In Washington, yes. 

The Chairman. What then happened with the Southern Develop- 
ment files? At some point in time they were transferred to where? 

Mr. Hubbell. When Mr. Kendall came to pick up the files, I de- 
livered them to Mr. Kendall. 

The Chairman. I see. Now did you turn over everything to Mr. 
Kendall; in other words, all of the campaign files as well? 

Mr. Hubbell. All of the files I had received from Ms. Wright, 
yes. 

The Chairman. I want to get this straight. You sent all of these 
over. You sent over the Southern Development files, they were 
there. Everything that you had, you gave to him; is that correct? 

Mr. HUBBELL. Not everything I had. I had some personal files. 
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The Chairman. Aside from your personal files, as it related to 
files that came out of the Rose Law Firm, did you give him every- 
thing that you had? 

Mr. Hubbell. Yes. 

The Chairman. OK. You gave all of those to Mr. Kendall? 

Mr. Hubbell. Yes. 

The Chairman. The Bank of Kingston Files? 

Mr. Hubbell. No, I think I said the Bank of Kingston files — yes, 
I thought you said excluding the Bank of Kingston files. 

The Chairman. Let me ask you about the Bank of Kingston files. 
Those you inadvertently, I think you testified, took out of your of- 
fice because they were just there. You had been working on them 
in conjunction with the campaign to look at anything which might 
have come up. You took them home and eventually they wound up 
in your basement? 

Mr. Hubbell. No. Those ended up in a warehouse in Little Rock. 

The Chairman. Where are they now? 

Mr. Hubbell. With the Special Prosecutor. 

The Chairman. How did that happen? 

Mr. Hubbell. When I was subpoenaed in March or April, I gave 
them to my lawyer who delivered them to the Special Prosecutor. 

The Chairman. OK. Those went to the Special Counsel. My time 
is up, but I would like to ask you some other questions. Senator 
Sarbanes, I want to thank you for being so patient. 

Senator Sarbanes. Mr. Hubbell, why don’t you, to try to get 
some perspective on this, tell us a bit about these allegations dur- 
ing the campaign period that apparently required all of you to be 
either anticipating or responding to various questions being raised, 
I take it, with respect to Mrs. Clinton’s legal work or her general 
work? 

Mr. Hubbell. Just about everything that involved Mrs. Clinton. 
Most of the issues came up in prior State campaigns, so you could 
predict some of them. But there was almost a daily inquiry that we 
would get from the campaign about, for example, issues involving 
bond fees that the firm had received. There were all kinds of alle- 
gations that would come almost on a daily basis. 

Senator SARBANES. Was there an organized campaign you saw in 
raising these allegations about Mrs. Clinton? 

Mr. Hubbell. Did I think there was an organized campaign? 

Senator Sarbanes. Yes. 

Mr. Hubbell. I think there was a lot of people looking at every- 
thing and anything Mr. or Mrs. Clinton ever had done in their lives 
and they were raising questions about them. As it related to her 
work at the law firm, everything was open, fair game, so we tried 
to predict what kinds of questions might be asked. Primarily, it 
was based on prior campaigns. 

Senator Sarbanes. When these questions came up, I take it the 
response to them was required immediately or virtually imme- 
diately; is that 

Mr. Hubbell. For example, you might get a call at noon, and 
they may inform you that they are on a 5:00 p.m. deadline. Now, 
we may have to say we will get back to them, but it helps if you 
can give them an answer. So there was a lot of preliminary work 
done in anticipation of issues that might come up. 
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Senator Sarbanes. All right. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. But, of course, in 1993, in January when you took 
the records to Washington, the campaign was over; right? 

Mr. Hubbell. Yes. 

Mr. Chertoff. By the way 

Senator Sarbanes. The political campaign was over, but the 
other campaign may still have been going on. 

Mr. Hubbell. I think it still is. 

Mr. Chertoff. In January 1993, were you anticipating these 
questions rising up again? 

Mr. Hubbell. I had no idea. 

Mr. CHERTOFF. Now, you answered a question of Mr. Kravitz 
about the 1987 and later time sheets, about whether you have an 
understanding that those are not responsive to the Committee’s re- 
quest for documents? 

Mr. Hubbell. I have no idea what the Committee’s request for 
documents is. To me? 

Mr. Chertoff. Or to anyone? 

Mr. Hubbell. I don’t know what the Committee is requesting. 

Mr. Chertoff. You don’t remember what’s in the time sheets? 

Mr. Hubbell. I don’t know what’s in the time sheets, what she 
did from 1987 to 1988. 

Mr. Chertoff. You are not in a position to say, one way or the 
other, whether those time sheets are responsive to requests; right? 

Mr. Hubbell. No, I am not. I don’t think I tried to do that. I 
think Mr. Kravitz was saying that Mr. Clark had said they were 
not responsive to the Committee’s request. 

Mr. Kravitz. Actually, it was Mr. Atkins, the attorney for Mr. 
Clark. 

Mr. Hubbell. I am not trying to say one way or the other. 

Mr. Chertoff. You shouldn’t take responsibility for things some- 
one else is saying. I want to go back to your understanding of what 
Mr. Ward’s deal was in October 1985 concerning this purchase of 
the property. I think we established that, at least shortly after the 
closing, you understood there was a nonrecourse loan to him from 
Madison Guaranty Savings & Loan, and that he was holding part 
of the property for Madison Financial; is that correct? 

Mr. Hubbell. That’s part of the deal, yes. 

Mr. Chertoff. You understood Madison Financial was a subsidi- 
ary of Madison Guaranty? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. You understood when they were talking about 
some kind of a limit of the property that could be held by Madison, 
that that was relating to a savings and loan limitation in terms of 
the amount of the investment that the savings and loan could 
make; right? 

Mr. Hubbell. The savings and loan or its subsidiary. I was 
not 

Mr. CHERTOFF. Mr. Ward also told you about the fact that Madi- 
son had an option to buy the property? 

Mr. Hubbell. My understanding is it was initially put in terms 
that, as it was sold off, Madison would get the proceeds. 
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Mr. Chertoff. So you understood, at least shortly after the clos- 
ing, the deal was structured so that Mr. Ward didn’t put up any 
money, the financing for the money came from Madison; he was 
holding the property on behalf of Madison; he had no personal lia- 
bility to Madison if he didn’t pay the loan back; and as the property 
was sold, Madison would get the proceeds; that’s it in a nutshell? 

Mr. Hubbell. The one issue that has not been discussed is that, 
at the time of the sale, Mr. Ward normally would have received a 
commission of $175,000. He deferred that and was going to get a 
commission as the property was sold. 

Mr. Chertoff. So for his participation in this arrangement, he 
would get a commission? 

Mr. Hubbell. He was to get a commission as the property was 
sold as opposed to when it was bought at that time, yes. 

Mr. Chertoff. You have knowledge that he had no personal risk 
in the transaction, he was holding it in his name to accommodate 
a regulatory issue for the bank, that Madison was going to get the 
proceeds of any sales, then Madison was financing his share of the 
deal, and you knew all that shortly after the deal closed? 

Mr. Hubbell. I knew that, yes. 

Mr. Chertoff. With your experience, having done bank work, 
you didn’t see that this was an obvious effort to evade a regulatory 
restriction upon the bank’s investment? 

Mr. Hubbell. I have never represented an S&L. I don’t know 
whether it was illegal or not. 

Mr. Chertoff. Without getting technical about it being an S&L, 
just referring to the characteristics of the transaction, which is one 
in which there is no economic risk; Mr. Ward doesn’t put his assets 
at risk and he doesn’t get the benefit of the deal, all he gets is his 
fixed commission; isn’t that a classic nominee or warehousing or 
parking transaction? 

Mr. Hubbell. I think of parking and warehousing a little bit 
differently, Mike, but 

Mr. Chertoff. Forget the terminology. Isn’t it classic? 

The Chairman. Mr. Hubbell, you are a former Supreme Court 
Judge, Associate Attorney General, you were well known and well 
regarded in the legal community. Your father-in-law had informed 
you about this and you didn’t know prior, but thereafter, you 
learned shortly thereafter because the terms were changed a little 
bit, you knew that he had been used to park this land he didn’t 
have any money in and he told you he had a nonrecourse loan; isn’t 
that a fact? 

Mr. Hubbell. He had a nonrecourse loan, he absolutely did. 

The Chairman. And you didn’t know that McDougal was using 
him to park the land? 

Mr. Hubbell. Senator, I knew that he was the owner but that 
McDougal could sell it and they would 

The Chairman. Exercise an option any time he wanted. They 
had 270 days to take it back; isn’t that true? 

Mr. Hubbell. Yes. 

The Chairman. You knew that. Let me tell you why I feel you 
and your partners were reluctant in this. This was 4 days. I thank 
the firm was absolutely concerned and I think some of your people 
were concerned with the legal liabilities they might incur in terms 
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of knowing and representing both the bank and Seth Ward in a 
transaction which the Federal regulators have said was a sham 
transaction because then you have liability there. Isn't that true? 

Mr. HUBBELL. If the regulators said 

The Chairman. If the Rose Law Firm was aware of what I’ve 
outlined to you, that Seth Ward was used to park this land, then 
they would have potential liability. Eventually this whole thing 
wound up costing the taxpayers millions of dollars, so there is a 
real potential for liability; isn’t that true? 

Mr. Hubbell. Senator, I don’t want to argue with you 

The Chairman. We are not going to argue, but let me tell you 
something. 

Mr. Hubbell. Let me finish. 

The Chairman. Go ahead. 

Mr. Hubbell. I have read the report which says there isn’t liabil- 
ity, so I don’t know that there is liability. 

The Chairman. Let me just stop you there. Later, you can go 
back and I will give you all the time you want. 

That report was written without the benefit of the information 
that this Committee now has. Those who made the report did not 
have the information as it relates to the hours, as it relates to the 
work, as it relates to the knowledge of some of the partners, includ- 
ing yourself. 

The fact of the matter is that there came a point in time that 
you learned about this, you say shortly thereafter. What obligation 
do you have as it relates to that kind of situation where you rep- 
resent both Madison and Seth Ward? That’s number one. 

Number two, you had a partner who was there who participated. 
He would have us think he was the proverbial potted plant. That 
was Mr. Thrash, he didn’t do anything. 

Now, I have to tell you it is not unreasonable for people to con- 
clude that one of the reasons that we have this great gap and that 
we can’t say this is the first time is because, after the regulators 
clearly spell it out, and after you see a pattern of parking of prop- 
erties, this isn’t the first time, this is repeatedly. McDougal had 
used this as a device over and over again with at least four or five 
different people working in the bank who had positions somewhat 
similar, analogous to your father-in-law. 

Do you mean to tell me that the law firm was not concerned? 
You didn’t come to be concerned about potential liabilities if it were 
known that the law firm was aware; if indeed the law firm was 
aware of the situation, that you weren’t concerned about potential 
liability? 

Senator Sarbanes. Are we talking about the initial purchase 
from IDC? 

The Chairman. Of course, the initial purchase. The one that 
Seth Ward made, and thereafter, the other transactions that took 
place. 

Senator Sarbanes. Well, the regulators themselves have said 
that the 

The Chairman. Senator, you can raise that. The regulators were 
not aware and did not have this information, nor did they say that 
they had no liability. As a matter of fact, they are clearly reviewing 
this right now. 
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Mr. Hubbell, I am asking you, do you mean to tell me there 
didn’t come a point in time that you weren’t concerned about poten- 
tial liability? 

Mr. Hubbell. At what time? That’s the point. I was not con- 
cerned back in 1985. 

The Chairman. But in 1992 and 1993 you were concerned? 

Mr. Hubbell. No, I wasn’t in 1992. I wasn’t, Senator. There had 
been a lawsuit about the property by that time. 

The Chairman. Let me tell you, this is the initial report by the 
Federal Home Loan Bank Board that goes back to May 8, 1986. It 
states: 

Ward apparently warehoused this land to reduce Madison Financial’s investment, 
and the attendant borrowing from Madison. In this way, limitation to Madison’s in- 
vestments in its service corporation are avoided. In fact, $100,000 of Ward’s remain- 
ing loan on Castle Grande land appears to have been diverted to Madison Financial 
through a third party. By using this circuitous route, additional Madison Guaranty 
investments in Madison Financial was disguised as a loan to Ward. 

Mr. Hubbell. Senator, that’s why I was trying to focus on tim- 
ing. At the closing, when I heard about the closing, I was told that 
the transaction was there, and I was told that one of my lawyers 
was there that I have great respect for. I also knew that Seth had 
given up consideration for the deal, that being the $175,000 that 
he would have been entitled to at closing. So I wasn’t concerned 
then. 

When I read those reports, obviously it raised a flag to me. I read 
them, and I was concerned about it. I am not trying to tell you I 
wasn’t concerned about it. 

The Chairman. All right, because I think 

Mr. Hubbell. I was trying to put it in the context of timing, of 
when I became concerned. 

Mr. Chertoff. Did you know in 1984 there was actually an 
order in place, an agreement with the regulators, strictly limiting 
the amount of investments that the savings and loan could make? 

Mr. Hubbell. No, I knew that in 1989, Mike. 

Mr. CHERTOFF. When did you see this 1986 examination report? 

Mr. Hubbell. In 1989. 

Mr. CHERTOFF. Now, you did know, though, shortly after the 
closing in 1985, that this entire deal had been structured so that 
Mr. Ward didn’t put anything at risk, didn’t stand to benefit from 
the proceeds of the sales, didn’t put up any money for the purchase, 
and was holding it in order to help the savings and loan avoid a 
limitation on what it could do in its own name? 

Mr. Hubbell. I did know all of that. I also knew that he had de- 
ferred receiving his commission. 

Mr. Chertoff. The commission was going to be for his agreeing 
to hold the property? 

Mr. Hubbell. No, he would have been entitled to a commission 
at the closing. 

Mr. Chertoff. For buying the property? 

Mr. Hubbell. He would have been entitled to 10 percent of the 
$1,750,000. 

Mr. Chertoff. For the finder’s fee? 

Mr. Hubbell. Yes. 
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Mr. Chertoff. But in terms of his agreement to participate in 
this transaction, you understood he was agreeing to participate in 
a transaction in which he was holding property or creating the illu- 
sion of being the owner? 

Mr. Hubbell. A part of the property, yes. 

Mr. Chertoff. When in reality he wasn't really the owner be- 
cause he didn't have the attributes of what an owner of property 
has; he wasn’t putting money at risk, he wouldn't gain from the 
property, and he wasn't putting money up for the purchase. 

Did you go to anybody in the firm, Mr. Thrash or anybody else, 
and say you guys better be careful about this transaction? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. In your discussions with Mr. Ward, were you in- 
volved in his later transactions? Did you know, for example, about 
the February 28, 1986 transactions which wound up discharging 
the rest of the liability on Mr. Ward’s note? 

Mr. Hubbell. I was aware after they were done, yes. 

Mr. Chertoff. Were you aware that they were all done on a 
single day? 

Mr. Hubbell. No. 

Mr. Chertoff. Were you aware that Madison Guaranty gave Mr. 
Ward a $400,000 loan in March 1986? 

Mr. Hubbell. I have some memory of that. I don't know the de- 
tails of all of that. 

Mr. Chertoff. What were you told that was about? 

Mr. Hubbell. I don't know. There were attempts to infuse cap- 
ital, and I know some other people were involved. I just don't know 
what it was all about. I didn't try to follow it. 

Mr. Chertoff. How does a loan to Mr. Ward infuse capital? 

Mr. Hubbell. I don't know. 

Mr. Chertoff. You have testified earlier you were concerned 
about Mr. Ward 

Mr. Hubbell. No. I testified that when I read the reports, I be- 
came concerned. 

Mr. Chertoff. Back in 1985, you testified one of the reasons you 
had a discussion with Mr. Ward about this nonrecourse loan was 
because you were concerned about whether Mr. Ward would get ob- 
ligated in a way that would jam him up; right? 

Mr. Hubbell. I was concerned when he was talking about taking 
the property himself, that he would be able to meet those obliga- 
tions, yes. 

Mr. Chertoff. Was your concern for Mr. Ward diminished in 
1986? 

Mr. Hubbell. Yes. 

Mr. Chertoff. You didn’t care anymore in 1986? 

Mr. Hubbell. No, my concern about him personally had not di- 
minished, but my concern about the transaction had diminished be- 
cause it was a nonrecourse loan. 

Mr. Chertoff. When he called you in 1986 and told you he had 
gotten a $400,000 loan from Madison Guaranty, did you wonder 
about that? 

Mr. Hubbell. I am sure I did, yes. 
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Mr. Chertoff. Did you wonder about the fact that there was a 
crossing note within a few weeks in which Madison Financial took 
out a note to Ward for $300,000? 

Mr. Hubbell. Did I worry about it? 

Mr. Chertoff. Did you wonder about it? 

Mr. Hubbell. He was still doing transactions with Madison, yes. 

Mr. Chertoff. So he is both borrowing money from Madison and 
lending money to Madison at the same time? 

Mr. Hubbell. Right. 

Mr. Chertoff. You didn’t think that was odd? 

I am wondering why, at some point, somebody, let alone an expe- 
rienced attorney who has some personal interest in making sure a 
family member doesn’t get hurt in some way, doesn’t see a red flag 
go up and say there is something about this that’s fishy, let me 
find out. I am trying to 

Mr. Hubbell. I was concerned for my father-in-law, but who 
would I go to except my father-in-law? 

Mr. Chertoff. Did you ask him about it? 

Mr. Hubbell. He was talking to me about it. 

Mr. Chertoff. Did his explanation satisfy you? 

Mr. Hubbell. I didn’t understand it. 

Mr. Chertoff. Did you try to go to someone at Madison to try 
to find out about it? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. Did he tell you about the option? 

Mr. Hubbell. I know that at some point I knew about an option, 
but I read that report yesterday, and I still don’t understand the 
option. 

Mr. Chertoff. That option was for the same piece of property 
that was also involved in this crossing note for $300,000? 

Mr. Hubbell. Mike, maybe my mind is gone, but I read that re- 
port and I still don’t understand the option, so I can’t tell you what 
that option is for. 

Mr. Chertoff. Did you have discussion with Mr. Ward about the 
option in 1986? 

Mr. Hubbell. I am sure I did. 

Mr. Chertoff. Do you think he mentioned to you it is alright be- 
cause someone from your firm helped me out with it? 

Mr. Hubbell. No, I don’t. 

Mr. Chertoff. Can you think of any reason why, given the dis- 
cussions we now have established you were having with Mr. Ward 
about all these different transactions emanating from this original 
purchase, can you tell us why he went to Mrs. Clinton to do this 
option? 

Mr. Hubbell. Because he knew she was on retainer for Madison. 
It doesn’t surprise me at all that he went to Mrs. Clinton. He dealt 
with Mrs. Clinton on almost a daily basis for another client. 

Mr. Chertoff. And that would be for who? 

Mr. Hubbell. The Little Rock Airport Commission. 

Mr. Chertoff. What was his dealing with her on that? 

Mr. Hubbell. He was Chairman of the Commission and she was 
the attorney for the Little Rock Airport Commission. 
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Mr. CHERTOFF. You think he went to her to do this option be- 
cause he was used to dealing with her, he was comfortable dealing 
with her? 

Mr. Hubbell. Yes. 

Mr. Chertoff. I guess your impression is he used to talk to her 
about business as well? 

Mr. Hubbell. As far as the Airport Commission, I am sure he 
did. 

Mr. Chertoff. Well, the option had nothing do with the Airport 
Commission, did it? 

Mr. Hubbell. No. 

Mr. Chertoff. And that was business, wasn't it? 

Mr. Hubbell. Yes. 

Mr. Chertoff. So what do you know about Mr. Ward’s discus- 
sions of business with Mrs. Clinton? 

Mr. Hubbell. I don’t know. 

Mr. Chertoff. I think my time is up. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Hubbell, did the Rose Law Firm have a 
program or a policy to, after a period of time, destroy files and 
records in order not to build up an overload in terms of storage? 

Mr. Hubbell. Yes. It wasn’t a written policy, but on a yearly 
basis, at a minimum, we were given information about the closed 
files and asked to destroy as much as we could. 

Senator Sarbanes. I guess it is quite possible that these files, 
which have now been furnished and provided in response to var- 
ious inquiries — and everyone’s assaulting you for taking them and 
I understand that — but if they had been left, they might have been 
destroyed at the firm in the normal course of cleaning out past 
records; is that possible? 

Mr. Hubbell. It is certainly possible. I was surprised to find 
what we did, to be honest with you. 

Senator SARBANES. You mean when you looked in 1992 

Mr. Hubbell. Yes. 

Senator Sarbanes. When you started out, you thought more of 
those files would be gone? 

Mr. Hubbell. I was surprised that we would have any files. 

Senator Sarbanes. Thank you. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. What was the normal timeframe within which 
people at the firm were told to hold on to files before they had 
them destroyed under this procedure? 

Mr. HUBBELL. There wasn’t a policy. Everybody was aware that 
we had a 3-year statute, but it depended on the individual lawyer. 

Mr. CHERTOFF. I know what you mean, but for everyone who is 
not a lawyer, what do you mean by a “3-year statute”? 

Mr. Hubbell. With regard to negligence and performing legal 
work, it is 3 years from the act, so you usually keep everything for 
3 years. Now some people regularly threw things out. Even though 
you have a 3-year statute, you still might purge the file after a 
year just to save space. 

Mr. Chertoff. When you say a 3-year statute, am I right, your 
insurance carrier would want the firm to keep all documents that 
might be the subject of litigation within 3 years after 
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Mr. Hubbell. I am sure of that, yes. 

Mr. Chertoff. If you have, for example, an option generated in 
May 1986, your statute for possible claims on malpractice, or what- 
ever, wouldn’t run, under Arkansas law, until May 1989; right? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Three years. So you wouldn’t want to destroy 
those documents in 1988, would you? 

Mr. Hubbell. If we are talking about the specific, I can’t imag- 
ine that we did, but we certainly could have. 

Mr. Chertoff. Well, in fact, and we can put it up on the Elmo, 
and I will pass it down to you, I have what is, I guess, a form that 
the firm typically used to talk about when things ought to be de- 
stroyed using this document policy. We will get it down to you. 

It is dated July 21, 1988 to Mrs. Clinton from Mary Russell. Are 
you familiar with this kind of form? 

Mr. Hubbell. I am sure I have seen something similar. 

Mr. Chertoff. This indicates that Madison Guaranty S&L files 
including those relating to the Ward option and IDC were ordered 
destroyed as of July 21, 1988, which is approximately 2 years after 
the option was prepared. Would you agree with me? 

Mr. Hubbell. That’s what it appears to say, yes. 

Mr. Chertoff. So it was before this statute of limitations on 
malpractice would have run? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. Now, I guess it is supposed to be returned on 
August 9, 1988 to the records room. In August 1988, Ward versus 
Madison, the trial between Mr. Ward and the Madison Bank, over 
these commissions was going on; right? 

Mr. Hubbell. Mike, I don’t know exactly when it was filed, but 
I am not surprised. 

Mr. Chertoff. It was filed in 1987, but will you accept my rep- 
resentation? 

Mr. Hubbell. Once it was filed, it was going on until 1993. 

Mr. Chertoff. The first trial in State court was underway in 
August 1988 at exactly this time period; right? 

Mr. Hubbell. I don’t know, Mike. I know I was there, but I can’t 
tell you 

Mr. Chertoff. I will represent to you, we have the transcript 
and 

Mr. Hubbell. I am not saying you don’t; I just don’t remember. 

Mr. Chertoff. Of course, the subject of that case involved, to 
some degree, the very transactions involving property in this loca- 
tion that we have been talking about, including the Holman Acres 
which was the subject of the option and the loans; right? That was 
the subject of the litigation? 

Mr. Hubbell. I thought the subject of the litigation was the com- 
missions. 

Mr. Chertoff. It was the commissions for property, including 
this particular piece of property, Holman Acres; right? It was the 
commissions on the IDC that was the subject 

Mr. Hubbell. The commissions on the IDC, yes. 

Mr. Chertoff. So you would agree with me that records relating 
to the IDC would be within the universe of things that someone 
would want in discovery. Did anybody contact you or the firm, to 


1333 


your knowledge, seeking discovery or information about whether 
the firm had records relating to the IDC in connection with this 
case? 

Mr. Hubbell. To my knowledge, I don't know. 

Mr. Chertoff. Mr. Ward originally came to you to ask you to 
take on the case; right? 

Mr. Hubbell. Right. 

Mr. Chertoff. Did Mr. Ward ever discuss with you whether 
there was material in the file that might be helpful to him in terms 
of his dealing with this case? 

Mr. Hubbell. No. 

Mr. Chertoff. Do you have a doubt that Mr. Ward knew you 
had in your file documents that related to the case? 

Mr. Hubbell. I don't, now that I know that we closed the loan. 
No, I don't know that they helped him or hurt him. 

Mr. Chertoff. You know the option document was prepared at 
the firm as well; right? 

Mr. Hubbell. If the option was part of the litigation. I just don't 
remember that being a big issue, but I read in the report that it 
was. 

Mr. Chertoff. Now in 1989 you get engaged — “you" meaning the 
firm as well as you — to represent the RTC in the case against 
Frost; right? 

Mr. Hubbell. Correct. 

Mr. Chertoff. In connection with that, you have to deal with 
the issue of conflicts of interest; right? 

Mr. Hubbell. That's correct. 

Mr. Chertoff. Isn't it a fact that the Ward loans themselves be- 
came part of the litigation in the Frost case? 

Mr. Hubbell. We looked at the Ward loans as possible damages. 

Mr. Chertoff. So you understood, in the preparation of the case 
against Frost, at least at some point, that the very loans that your 
father-in-law had been involved in, that you had been discussing 
with him, that the firm had been involved in closing on, that these 
could become ingredients of the case you were handling for the 
RTC? 

Mr. Hubbell. I didn't think so, Mike. We weren't focusing on the 
initial purchase. We were focusing on the subsequent sales. 

Mr. Chertoff. What about the subsequent loans, for example, 
the $400,000 loan from Madison to Ward and the $300,000 loan 
back from Ward to Madison, was that part of it? 

Mr. Hubbell. I don't know the specifics. I think we were focus- 
ing initially on loans to Governor Tucker, Senator Fulbright, and 
some others. 

Mr. Chertoff. You knew that loans to Governor Tucker and 
Senator Fulbright were involved in this? 

Mr. Hubbell. Yes, I did. Initially when there were spreadsheets 
made on this transaction, that being the Castle Grande transaction 
or the IDC transaction, the RTC was showing this as still a profit- 
able loan for the institution. So, initially, we were not going to in- 
clude it in our damage calculation because it actually showed a 
profit. 

Mr. Chertoff. Then you learned it was really a $4 million loss? 
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Mr. Hubbell. No, I did not. Even to the point of settlement, I 
don’t think there was an issue of whether there was a loss in this 
transaction or not. 

Mr. Chertoff. Well, in 1989 you understood this Castle Grande 
transaction or IDC transaction was going to be part of the litiga- 
tion involving Frost; right, as damages potentially? 

Mr. Hubbell. Potentially. We had to make a determination of 
whether to include that or not. 

Mr. Chertoff. You understood at least as of 1989 there was a 
relationship between Castle Grande and the IDC? 

Mr. Hubbell. I knew about Castle Grande and the IDC from my 
father-in-law from the get-go. 

Mr. Chertoff. He didn’t make a secret of the relationship be- 
tween those two, did he? 

Mr. Hubbell. Not that I know of. 

Mr. Chertoff. Now at the same time that this case is going on 
where you are representing the RTC against Frost, the case that 
your father-in-law has against Madison on the commissions, that’s 
not over yet because the RTC was not content to accept the jury 
verdict in which your father-in-law won the commissions; right? 

Mr. Hubbell. That is correct. 

Mr. Chertoff. So the RTC went back to try to reclaim that 
money from your father-in-law; right? 

Mr. Hubbell. It did, it appealed the judgment. Then, once the 
money was obtained from the escrow fund, it continued to appeal 
the decision of the jury. 

Mr. Chertoff. In fact, there was a report called the Borod & 
Huggins report? 

Mr. Hubbell. Borod. 

Mr. Chertoff. The Borod & Huggins report, which at a point in 
time you sought to obtain in connection with the RTC versus Frost 
case; right? 

Mr. Hubbell. That’s correct. 

Mr. Chertoff. And you learned there was an objection raised by 
Madison Guaranty Savings & Loan because they felt that that was 
something that, if it got transmitted to Mr. Ward, might interfere 
with the RTC’s ability to get the money back from Mr. Ward? 

Mr. Hubbell. I wasn’t aware that that was their concern. I was 
aware they were concerned about me representing the RTC in the 
litigation, and concerned that I was going to be transmitting infor- 
mation to Mr. Ward that I would obtain in the Frost case. I wasn’t 
aware that specifically, they were concerned that I would take the 
Borod & Huggins report and give it to Mr. Ward or anything like 
that. 

Mr. Chertoff. Did you get the Borod & Huggins report? 

Mr. Hubbell. Yes, I did. 

Mr. Chertoff. Did it ring a bell when you read about the trans- 
actions they were talking about, that these were some of the same 
transactions your father-in-law was involved in? 

Mr. Hubbell. There was actually even some discussion about my 
father-in-law in the Borod & Huggins report. 

Mr. Chertoff. Did you discuss that with your father-in-law? 

Mr. Hubbell. No, I did not. 
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Mr. CHERTOFF. Did you, at that point, become concerned about 
your father-in-law’s exposure? 

Mr. Hubbell. I think I told you, at about the same time I was 
reading exam reports and other reports and I was concerned about 
the allegations that were being made. 

Mr. Chertoff. Now, I want to 

Mr. Hubbell. Mike, I believe that I read those before I read the 
similar-type accusations and pleadings, whenever they came up. I 
mean, if the pleadings and the briefs that were filed by the RTC 
raise those issues, that’s when I first became concerned. I can’t tell 
you exactly which one I read first. 

Mr. Chertoff. Now, you understand that this whole issue about 
whether the Rose Law Firm had a conflict in taking on the Frost 
case is really tied up, in part, with an understanding of what you 
knew about Mr. Ward’s involvement in these loans and what the 
Rose Law Firm’s involvement in these loans was? 

Mr. Hubbell. No, I don’t. 

Mr. Chertoff. You don’t see any connection between the two? 

Mr. Hubbell. No, I don’t see that as the issue. 

Mr. Chertoff. Apparently, there are several Pillsbury reports. 
There is a Pillsbury report that actually deals with the Frost litiga- 
tion issue. I want to read to you a portion of that from page 9. 

Mr. Hubbell. Which report is this? 

Mr. CHERTOFF. This is one of the Pillsbury reports. I think it 
deals in particular with the Frost litigation. It is at page 9. 

The Chairman. Can we get Mr. Hubbell a copy? Do you have a 
copy of that report? We are going to get it right down to you. 

Mr. Chertoff. If you look at the last paragraph, near the bottom 
of the page, “In addition” — well, let me go back. 

The preceding paragraph begins by saying “Representation of the 
RTC in the Frost case,” and they mean representation by Mr. Hub- 
bell, by the firm, “was adverse to the interests of Ward.” They go 
on to discuss why Ward had interests that were adverse to those 
of the RTC in the Frost case. 

Then, they go further. In the next paragraph, they say: 

In addition, and more serious to the RTC, the RTC’s position that loans to Ward 
would have ‘jury appeal’ as improper loans was inconsistent with the interests of 
the Rose Law Firm, which had represented Ward and Madison Guaranty in the 
transaction that originally gave rise to the loans. Thus, the Rose Law Firm’s own 
conduct in transactions involving Ward and Madison Guaranty that were potentially 
material to the Frost litigation was in question to the degree that the RTC’s ability 
to have a fair trial could have been affected had that conduct been disclosed to the 
jury. The circumstances raise a serious question as to how the Rose Law Firm could 
have concluded that its representation of the RTC would not be materially limited 
by its prior representation of Ward and Madison Guaranty. 

This, by the way, is prepared even before the billing records; de- 
tailing more of the nature of that, have come out. 

I want to go down to the last sentence on page 10, where they 
go on to say: 

While, in different circumstances, it could have been appropriate to screen Hub- 
bell from any participation in the Frost case overall, because of his relationships 
with Ward, it is unthinkable to keep the lead attorney in a contested litigation in 
the dark concerning issues material to the case, particularly without informing the 
client. 
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Evidently, the people at Pillsbury, as Ms. Black from the RTC, 
who we heard from yesterday, saw a very clear connection between 
these loans, the original IDC and Castle Grande transaction, and 
this conflict issue. This conflict issue is the thing that was explored 
again and again; first by the FDIC in 1993, the result of which is 
based on only half of the facts. They only had half of the facts so 
they came up with a conclusion that they don’t have a problem. 
You send that over to the White House. 

But, eventually, the RTC IG’s Office and this group of Pillsbury 
lawyers do develop more of the facts and they see a serious conflict 
of interest. 

Now, I want to ask you, Mr. Hubbell, can you really suggest to 
us that when you learned in 1993 and in 1994 — particularly from 
Ms. Breslaw in September 1993 — that this issue of the Rose Law 
Firm conflicts of interest and what Rose had done for the RTC and 
what Rose had done for Madison, when you learned this was going 
to be reopened, you didn’t understand this was going to just open 
the whole can of worms up? 

Mr. Hubbell. No, I did not. 

Mr. Chertoff. You had discussions with Mr. Kennedy about it? 

Mr. Hubbell. Yes. 

Mr. Chertoff. How often did you have discussions with him 
about it? 

Mr. Hubbell. That’s hard to say because I would talk to Mr. 
Kennedy a lot over issues at Justice. 

Mr. Chertoff. You knew Mr. Lindsey was concerned about it? 

Mr. Hubbell. I knew Mr. Lindsey was involved in being the 
point person at the White House at that point to respond to inquir- 
ies regarding Madison. 

Mr. Chertoff. You knew Mr. Altman, as the head of the RTC, 
would ultimately make decisions about whether the RTC would 
pursue a case against Madison or against you personally regarding 
this issue of the conflict of interest? 

Mr. Hubbell. No, I did not know that. 

Mr. Chertoff. You didn’t know Mr. Altman was the head of the 
RTC? 

Mr. Hubbell. I did know he was the head of the RTC. 

Mr. Chertoff. You could have figured out that ultimately he 
would be the person to make the final call? 

Mr. Hubbell. I guess I could have figured it out. I didn’t even 
think of it in that regard. 

Mr. Chertoff. Mr. Nussbaum called you about the fact that he 
was having discussions with Mr. Altman about whether Altman 
should recuse himself; right? 

Mr. Hubbell. No, I didn’t say that. I said I had heard Mr. Nuss- 
baum talk about his discussions with Mr. Altman about whether 
he should recuse or not. 

Mr. Chertoff. You heard that in February 1994 from Mr. Nuss- 
baum? 

Mr. Hubbell. That’s right, but you had mentioned a telephone 
conversation where Bernie talked to me about it specifically 

Mr. Chertoff. You don’t know if it was by telephone or in per- 
son, but you had a discussion with Mr. Nussbaum? 
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Mr. Hubbell. I didn't have a discussion. If you know Mr. Nuss- 
baum, you don't necessarily have discussions, but I certainly heard 
about the issue of recusal. 

Mr. Chertoff. So he saw fit to tell you about it? 

Mr. Hubbell. I had heard it, yes. 

Mr. Chertoff. In 1993, you were having conversations with Seth 
Ward; right? 

Mr. Hubbell. When? 

Mr. Chertoff. In 1993. 

Mr. Hubbell. Yes, I was. 

Mr. Chertoff. You said that was about unfinished business at 
Madison? 

Mr. Hubbell. Yes. 

Mr. Chertoff. What was that unfinished business? 

Mr. HUBBELL. In 1993, early 1993, he and the RTC were discuss- 
ing settling the litigation between the two, and his lawyer had 
made a recommendation that they accept the offer of settlement. 

Mr. Chertoff. They didn't want to accept it? 

Mr. Hubbell. No, Seth Ward didn't want to accept it. 

Mr. Chertoff. So what was Mr. Ward talking to you about? 

Mr. Hubbell. He wanted to know what I thought about it. 

Mr. Chertoff. Did he want your help in getting the settlement 
offer changed? 

Mr. Hubbell. Oh, no. 

Mr. Chertoff. Did he tell you that he had communicated with 
his Senator, tried to get some intervention against the RTC from 
his Senator? 

Mr. Hubbell. I know that Mr. Ward would write the Senators 
complaining about the conduct of the RTC. 

Mr. Chertoff. Did you hear that was passed over to the White 
House Counsel’s Office? 

Mr. Hubbell. No. 

Mr. Chertoff. Did you hear that Mr. Foster saw it? 

Mr. Hubbell. No. 

Mr. Chertoff. Did you hear that Mr. Foster had to recuse him- 
self from dealing with that issue? 

Mr. Hubbell. No. 

Mr. Chertoff. Did Mr. Foster tell you about the fact that it had 
come across his desk? 

Mr. Hubbell. No. 

Mr. Chertoff. How did you leave it with Mr. Ward? 

Mr. Hubbell. I told him to rely on his lawyer. He was the best 
lawyer I knew, and that he ought to rely on him. 

Mr. Chertoff. He finally settled; right? 

Mr. Hubbell. That's correct. 

Mr. Chertoff. When was that? 

Mr. Hubbell. Sometime in 1993, early 1993. 

Mr. Chertoff. Did he tell you when he settled, did he call you 
and tell you when he settled? 

Mr. Hubbell. I don’t know if he told me or Mr. Ray told me. 

Mr. Chertoff. So you were still keeping up on the course of this 
dispute between the RTC and Mr. Ward as late as 1993? 

Mr. Hubbell. Yes. 
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The Chairman. Mr. Hubbell, I think we can wrap this up. With 
your indulgence, we will continue. 

Senator Sarbanes. I have a couple of questions, but I will yield. 

Mr. Chertoff. Mr. Hubbell, I want to ask you in connection 
with, I guess, judging the quality of your testimony, whether you 
have had discussions with anybody in the last couple of years con- 
cerning any financial arrangements that might be made in terms 
of work or any other kind of financial arrangements when you get 
out of jail? 

Mr. Hubbell. Me? 

Mr. Chertoff. I don’t mean with your wife or family. I mean, 
with anybody who has a business or anything of that sort. 

Mr. Hubbell. No, I have not. 

Mr. Chertoff. Are you familiar with a group called the LIPO 
Group? 

Mr. Hubbell. Yes. 

Mr. Chertoff. What kind of entity is that? 

Mr. Hubbell. They are a group in Indonesia that at one time 
had a major ownership of Worthen Bank. 

Mr. Chertoff. Have you had discussions with anybody, either 
from the LIPO Group or representing the LIPO Group, concerning 
whether you might do any business with them or work for them 
when you get out of jail? 

Mr. Hubbell. No, I have not. 

Mr. Chertoff. Have you had discussions with representatives of 
the LIPO Group at all in the last 3 years? 

Mr. Hubbell. Yes. 

Mr. Chertoff. When? 

Mr. Hubbell. When I left the Justice Department prior to my 
pleading guilty. 

Mr. Chertoff. What was the nature of those discussions? 

Mr. Hubbell. I’m sorry, I can’t disclose those. 

Mr. Chertoff. Did it involve something of a financial nature? 

Mr. Hubbell. May I consult with my lawyer? 

[Witness conferred with counsel.] 

Mr. Chertoff, I don’t think that I am violating the attorney-client 
privilege. The LIPO Group itself was not my client, but a repre- 
sentative of that group, one of their affiliates, was a client of mine, 
and the nature of all the conversations I had related to that rep- 
resentation. That representation occurred in the summer and fall 
of 1994. 

Mr. Chertoff. Over what period of time, how long did the rep- 
resentation last? 

Mr. Hubbell. It lasted until I pled guilty in 1994. 

Mr. Chertoff. Which was when? 

Mr. Hubbell. December 1994. 

Mr. Chertoff. So it lasted for over a year? 

Mr. Hubbell. No, it did not. I left the Justice Department in 
April, and I believe I started representing them sometime in the 
summer of 1994. 

Mr. Chertoff. So it lasted for about 5 months? 

Mr. Hubbell. Yes. 

Mr. Chertoff. You were in practice in Washington? 

Mr. Hubbell. Yes. 
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Mr. Chertoff. Did you have other clients? 

Mr. Hubbell. Yes. 

Mr. Chertoff. Had you had a preexisting relationship with this 
group? 

Mr. Hubbell. Yes. 

Senator Sarbanes. Mr. Chairman, how does this — I am not quite 
sure 

Mr. Hubbell. I want to make clear, I have had no discussions 
about getting paid by anybody when I leave jail. I have no employ- 
ment opportunities at this moment. 

Mr. Chertoff. I guess the question is actually whether, in con- 
nection with this representation, you received a large amount of 
money and whether that may have had an impact on the degree 
of your cooperation with the Independent Counsel or with us? 

Mr. Hubbell. That’s pretty rotten. 

Mr. Chertoff. I am just going to ask you the question about 
what the nature of the arrangement was. 

Mr. Hubbell. I was doing work for the client and they paid me 
like the other clients 

Mr. Chertoff. On an hourly basis? 

Mr. Hubbell. No. I will not represent anybody on a hourly basis 
anymore. 

The Chairman. Let me suggest this. I am going to suggest that 
any further questions along this line be taken in a private deposi- 
tion. I will ask counsel to not go forward as it relates to pursuing 
this line. I think that would be in the best interest. If there are 
facts that we should know, that’s the way we can pursue them. If 
there’s information that is not relevant, there is no need to bring 
it out in a public way. 

It would seem to me that that would be best, and I would ask 
Mr. Chertoff to suspend any further questioning of Mr. Hubbell as 
it relates to this particular area that has been opened up. 

Senator Sarbanes. 

Senator Sarbanes. Could I suggest that that suggestion might 
have been advisable some time ago before all of these innuendos 
were thrown out on the record. It may in fact be terribly unfair. 

Mr. Hubbell. I think it is awfully unfair. I would have to say 
that the Chairman has done everything possible, I have answered 
questions for people for a year and a half now. Anybody who asked 
a question, I have answered. I have never invoked the privilege. I 
have never done anything but answer your questions for a year and 
a half. 

And now to imply that I am not entitled to work at all, Mike, 
between that time and wanting to know about my clients, I feel I 
am entitled to say something. I have for a year and a half been 
hauled all over this country, answering questions, and I have an- 
swered every dadgum one of them. 

I am a little bit upset that, after it is over, somebody wants to 
know about my private business like there’s something wrong with 
me trying to do some work and support my family. I have a wife 
and four children, I needed the work, and I did the work. But there 
wasn’t anything improper involved with it and nobody promised me 
a damned thing. 
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The Chairman. I think, Mr. Hubbeli, you are certainly entitled 
to put that answer on the record, and I accept it. I suggest if there 
be any farther need to explore that avenue, we do it on camera, 
by way of deposition, so that we can ascertain whether or not there 
is any relevance. It would seem to me that would be the manner 
in which we should proceed. 

Senator Sarbanes. Mr. Chairman, the hearing having reached 
this note, I have no further questions and I hope that we are at 
a conclusion here. Are we at a conclusion? 

The Chairman. No further questions. 

I want to thank you, Mr. Hubbeli, for your participation. I think 
you have brought a certain note of clarity. As it relates to the bill- 
ing records, you have answered and you have narrowed tremen- 
dously the scope of where those records could have been. For that, 
in particular, I want to thank you, because that’s an area that was 
open, that we were not comfortable with in terms of where they 
may or may not have been. 

I want to thank you for your testimony under these very difficult 
circumstances. 

We stand in recess until tomorrow at 10 a.m. 

[Whereupon, at 6:30 p.m., the hearing was adjourned, to recon- 
vene at 10:00 a.m., on Thursday, February 8, 1996.] 

[Appendix supplied for the record follows:] 
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A Yeah. I mean, I'm basing all of this on what 

you're telling me. 

Q Just so ve^re clear, all I'm telling you is 

that she has. given a statement to the effect that she 
typed this letter. She didn't say, really, anything 
beyond that. $he^dTd not describe the circumstances. 

x \ \ 

She just said she recognized it as something that she 

/ \ 

typed . 

A Okay. And I said based on that, if she did, 

then what I do remember is Mr. Ward coming into my 
office on occasion with handwritten letters asking my 
secretary to type things because he didn't have one. 

And I would give it to Debbie, and she would type it. 

And after she was finished, she would bring it back into 
my office. And he would sit in my office and have a cup 
of coffee. 

Q And you might have read it over and talked to 

him brie fly? 

A Yeah. Or he might have gave it to me to read 

it, or vice versa, or not at all. _ 

Q But with respect to thi3 particular letter, do 

you have any recollection of whether you did read it and 


discuss it with Mr. Ward? 

A No . ______ 

Q At this time, September 1985, what was your 
understanding, if any, with respect to the reasons why 


BARRERA REPORTING SERVICE (415) 495-0204 

329 BRYANT STREET, SUITE 3-C, SAN FRANCISCO, CALIFORNIA 

? 1 


SEN 22*108 


1342 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 
1 1 
12 
1 3 

14 

15 

16 

17 

18 
19 
213 
21 
22 
23 
2 4 

25 

26 


TELEPHONE INTERVIEW OF WEBSTER L. HUBBELL 

Madison was not going to buy the entire property itself? 
A My understanding was based on what Mr. Ward 


told me, that maybe-" whoe ve r closed the loan was -- 


that Mad i s on / nad limits on what it could own in its own 


i d 7 so Mr. 


name, an 

/ 

it could be solrd. 


Ward was go ing to own part of it until 


/ 


/ 


\ 

At this time, August, September\ October 1985 


and, agal'n, to the best of your recollection, c^id you 
give any thought as to whether it was a permissible way 
of dealing with the limits you've just described to have 
Mr. Ward buy a part of this property on the terras as 
you've described them earlier in this interview, which 
is to say with the purchase of Mr. Ward's parcel being 
100 percent financed by Madison and with Mr. Ward to get 
a commis sion on the sale of any partr"^ of the property? 

A No-. I wouldn't one way or the other. 

Q In 1985, did you give any thought whatsoever 

as to whether, given t ~ terms as you understood them, 
Mr. Ward might be considered a straw man or nominee? 

A Yeah. You know, you use the ward, and I 

remember it back in law school. But I didn't give it 
any cons ideration, you know. "Straw man ", means , to me, 
somebody who you clear title through. So I don't think 
that's t he way I would look at it, if I s old p roperty, 
and you're trying to clear it to sell it through a straw 
man . 
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necessary no replace i re firr. 


Since nhe case rad beer, filer m Arkansas, I wanner :: 
nre an Arkansas firm. An acccunoir.g malpracnice case is 
ccmpi leaned and ic requires a sccmsn maned firm. Arkansas 
is a small snane. There were nen many firms nhan I relieved 
were sumable. 

I ccr.sidered several firms and uln.m.anely r.irec ere 
Rcse Taw Firm. I made iris decision because I wa s very 
samsfied wicr nre manner m wr.ier. nre Rcse firm, rad rare led 
a previous case 

when a clier.n r. ires a law firm., and nre Tcverr.m.er.n was 


a diem, i re law firm, ras an coliramcr. no ensure man 1 

require lawyers nc cc mis, ever, . f mev are r.cn as.<ed. 

a sunpoena . me jcvem.m.ern ones ren <r.cw arc ras nc way ci 
<r.cw me wr.c me P.cse _ a w Firm' s crr.er c_ier.ns are. Tr.-y me 
Rose .aw .■ in .ras man mccmamcr. . Wr.er. I renamec nr.e _aw 
firm cr. r era If of nr.e T-cverr.mer.n , in disclcsec r.o ccr.f linns 
of ir.neresn . 

I few monnhs afner I had hired nhe Rose firm, I learned 
nhan Senh Ward was Wecster Hubbell's fanher- m- law and nhan 
Ward was m lmiganion wmh Madison. Under nhe enhical 
rules, an adverse ir.neresn by an in-law is non impuned no a 
lawyer. In is non a conflicn of ir.neresn. Neve rn he less , I 
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asksc Mr. Hence 11 acc u: - r.e Ward ".a::er Mr. Harrell i 
me that he was r.c: representing Mr. War- ar.a :r.a: r.e wc 


r.c: do so m me rccure 


He also cold Tie "ha: 

: ms relat icr.smp wit n his 

father- m- law was not a : 

close one . I recall mm saving 

Mr Ward was an ardent Ri 
Cemccrac . 

scud 1 1 can and tnat r.e was an ao: 

1 asked Mr. Hodcell 


r.e did r.c: represent ’War: 

i. He wrote me a letter tc tr.a: 

effect, and I concluded, 
there was no conflict 

cased cr tnat information, tr.a: 


r-aiLcn, I */culd rsacr. "r.e sa-e 

cent .site, t c t a y . n e c : 

! ^3 , _ s i c r* i r. a t 3 3 r.ars r.av? 3a 



information mat I dm n: 

:t nave and 1 cc not have The 

acamst me accounting f: 

. rm. was sett let m. 1 ?rl tve 


Tt me c a st tf r.v <: 


Icr.ger represented tr.e 

eve rr.ment in Madison matters a f 

tnat settlement. later. 

threugn tr.e press, I learned t 

the Rose law Firm had re: 

presented Madison ir. the mid- 15 

in connection with a mat 

ter cefore a state agency. 

These stories first 

began to appear during tr.e 15 5 

presidential campaign. 

However, tr.e fact that Madison 


former client of the Rose firm dees r.c: create a tent. 
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F ed era l Dopcarf inagrooco Corporation 
W*a/vrt5tcn CC 2G*'ZS 


February 17, 1994 


MEMORANDUM TO: 


Chairman Hov« 


fr cm: 


Douglas K. Jones 
Acting General Cot 

Report on the Retention cf the Rose Law- Firm 



SUBJECT: 


As you requested, va have reviewed the FDIC'a 1989 retention or 
the Rose Law Firm with respect to Madison Guaranty Savings and 
Loan. Attached is a roport on our review and findings. As you 
can see from the report, we found no basis to conclude that the 
retention involved a conflict of interest by the law firm. 
According ly~ve~a:re~ net: recomarendring-any sanctions against the 
firm. 

Attachment 



1346 


February 17, 1394 


LEGAL Division REPORT OH THE RETENTION OP THE ROSE LAW JIRX 
POE THE KADI SOU GUARANTY EATINGS AND LOAN CONSERVATORSHIP 

The purpose of this report is to review the facts and 
circumstances surrounding the retention of the “Roe* Law Firm (the 
"Firm*) for the representation of the conservatorship of Madison 
Guaranty Savings & Loan (the "Conservatorship" and the "S4L", 
respectively) in litigation against the Frost t Co. ("Proet") 
accounting firs. It explores (1) whether the Firm's prior ' 
representation of the S&L before the Arkansas Securities 
Commissioner constituted a conflict of interest; (2) whether the 
litigation against the Conservatorship by the father-in-law of 
the Firm partner in charge of the Frost litigation was a conflict 
or - interest; and (3) whether any action against the Firm is 
warranted. 

Assertions have been made that the Firm had conflicts of interest 
that should have “profTibitedTUt from ^represent ing the ~~" 
Conservatorship and the FDIC in the Frost litigation. We have 
reviewed the time period in which the FDIC was responsible for 
managing the Conservatorship (from February 28, 1989 through 

established) to determine the facts related to tho'Firnr's 
retention. As a part of our review, ve looked at all relevant 
internal FDIC and RTC materials from that time, reviewed relevant 
materials identified by the Firm, and interviewed each of-the 
participants and others who were involved with the 
Conservatorship . 

As detailed below, based on the information available to us, ve 
have found no basis to conclude that under the then applicable 
rules either situation involved a conflict of interest. 
Accordingly, we recommend no sanctions against the Firm. 

Background 


On February 7, 1939, the FDIC entered into an agreement with the 
Federal Savings and Loan Insurance Corporation ("FSLIC") to act 
as agent for the FSLIC in any receivership or conservatorship 
appointed for an “insured savings- -association- after January 1, 
1989. On February 23, 1989, FSLIC was appointed conservator for 

the Madison Guaranty Savings i Loan. Pursuant to the agreement 
with the FSLIC, the FDIC was appointed the managing agent for the 
Conservatorship. In that rcle, the FDIC was required to marshal 
the institution's assets and pursue all claims by and defend 
those against the SiL. Among the litigation existing at the SSL 
at that time was a suit against the institution's former auditor, 
Frost l Co. As managing agent, it was the FDlC's responsibility 
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to determine whether that suit had any value and, if so, to 
continue the pursuit of the action. The FDIC ' 5 formal roia ended 
an August 9, 1989, with the creation of the RTC, whose function 
was to serve as-receiver -or conservato r - f o r . -any.-S&L closed after 
January 1 , 1989.’ 

The firm's Prior Representation 

In 1988, the Firm represented the S&L before the Arkansas 
Securities Commissioner on two matters: a plan to issue a $3 
million private placement of preferred stock in the 3&L, on which 
the Commissioner was asked to issue an opinion; and an 
application by which the S&L, assuming it raised the capital, 
sought to set up a service corporation that would become a 
vholly-cvned broker dealer of securities. The opinion was issued 
or. May 14, 1985 and the Commissioner approved the service 
corporation on September 20, 1985, although placing a condition 
on the approval that the S4L must raise the capital by December 
31, 1985. The capital was never raised and the plan was not 
implemented. There were no communications between the 
CcmmicsTaneris staff ,and__the Firm after 1985 with respect to the 
securities placement or the plan. 

Part of the submission in support of these two applications was 
an audit of the financial statements of the SSL performed by 

Froat ^for^cml enda r ye a r 19 84i Cer tarin-adjust 2 ae»ts~-to these 

financial statements were questioned by the Ccrmisaioner ' 3 
office. The records of the Commissioner's office shew that the 
effect of those adjustments was explained In letters from Frost 
and John Latham, the SSL's chief executive officer, attached to a 
letter from the Firm on July 25, 1985. There is no indication 
that the Firm retained the auditor, assisted ih any way in the 
audit or took any position as to the quality of the audit. 

In 1988, the S&L initiated litigation against Trost charging that 
the auditor had been negligent, reckless and breached its 
contract by failing to fairly represent the S&L's financial 
condition in the 1984 and 1985 audits. The S&L v as represented 
in the litigation by the law firm of Gerrish and McCreary* 

The Gerrish firm also waa involved in defending directors and 
officers of failed banks in actions instituted by the FDIC. 

After PpIC was appointedMaan aging agent of the Conservatorship, 
the FDIC staff attorney responsible for the rroat~ " litigation 
concluded that, pursuant to FDIC policy, the firm had a conflict 


’The FDIC 'a Legal Division continued to provide legal 
support to the RTC with staff dedicated to RTC legal matters 
until September 1591, when all RTC legal matters were assumed by 
a newly created Legal Division within the RTC comprised of the 
FDIC staff formerly dedicated to RTC work. 

S 010099 
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of interest vith the POIC and had to be replaced. The staff, 
attorney also concluded that few firms in Arkansas had the 
experience and capacity to do accounting malpractice work, which 
is considered to be complex - in^naturet The s t aff attorney first 
considered the Arkansas law firm of Wright, Lindsey 4 Jennings, 
which had represented FDIC in other matters, but it too had a 
conflict of interest. The staff attorney then contacted the Rose 
firm based on previous-work done by-the_ Firm- on. behalf of the 
FDIC in connection vith the Coming Bank failure. 2 * * * * 

The staff attorney contacted a partner of the Firm (based an the 
staff attorney's recollection, probably Webster Hubbell) and 
asked the Firm to take over representation. The staff attorney 
is sure the Firm would have been asked about any conflicts of 
interest, but due to the passage of time has no specific 
recollection cf making that request or any response that may have 
been made. Richard Donovan, a partner with the Firm who worked 
on the case, states that he recalls K r. Hubbell having advised 
the staff attorney of prior representation of the S&L on a matter 
involving the Arkansas Securities Commissioner- Mr. Hubbell 7 s 
recollection- differs-*- -Ha- recalls- advising Jtha_sta£f— attorney 
very generally that the Firm had done a small amount of work for 
the S4L years earlier, but that he did net view that as amounting 
to a conflict. He believes the work he was aware of was lending 
and coll ection work. He says he dees not believe he was aware of 
the earlier securities verk at that time, go 'be — dcesr-not believe 
he discussed it with the staff attorney then. The FDIC staff 
attorney has no recollection cf the issue being raised and says 
that if it had been it would have been discussed with the 
attorney's supervisor. The supervisor has no recollection "cf the 
issue being raised. 


2 While the Firm, had sent a letter to the FDIC dated 
February 28, 1989, soliciting work relating to any SSL failures, 
it dbes._hot appear _the staff attorney was aware of that latter or 
that it influenced her decision to ask"TLK^F£rm to' represent the 
FDIC. Adso, assertions have been made that the letter may have 
been deceptive and misled the FDIC regarding prior representation 
because- it stated— ttha _Fim_ does not represent any savings ar.d 

loan association Ln state or federal regulatory natters," 

However, the letter also states "(f]rom time to time we have 
provided specialized service to some savings and loan 
associations in such areas as employment discrimination, work-out 

of participation loans and bankruptcy.” The firm also 
acknowledged in the letter that there may te individual 

transactions or situations vnere a conflict of interest could 


arise 
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The Exi stence of a Suit i nvolvin g Mr. Hubbeil 's Family 

At the tine the conservator was appointed (and when the Finn vas 
retained) „ Mr., Harrell's father- ia~l a S«ath-Wardr ^r- , was 

involved in litigation with the StL. Mr. KUbbell's father-in-law 
had obtained a judgment of roughly $470,000 for commissions 
allegedly owed him by the S4L for the sale of real estate on 
behalf of Madison financial Corporation^ a subsidiary of the S&L. 
That case was then on appeal. 

Mr. Hubbeil sayc ha was aware of the Ward litigation but ho did 
not view it a& a conflict. He says he believes he did advice the 
staff attemey about it, but he cannot be certain. The staff 
attorney does not recall whether the Ward relationship was raised 
at the time of the Firm's retention in March of 1989. However, 
another FOIC staff attorney became aware of the relationship and 
informed the staff attorney on the case, in a letter dated June 
8,-1989. At that time, the second staff attorney expressed - 
concern that Mr. Hubbeil would have access to information through 
his representation that could be damaging to the litigation 
involving Mr . Ward. A f ter rev ievlng the f acts ^Jhe^staf'f 
attorney responsible for the frost litigation concluded that the 
facts did net ocse a conflict. On June 23, 1989, the staff 
attorney wrote* to the FDIC's Managing Agent for the 
conservatorship concerning the Hubbeil /Ward relationship, stating 
that Mr^Jiubheil had - not-repr e<wi ted-Kr Ward- in~ the- past and he 
would not do so in the future. 3 Mr. Hubbeil then sent a letter 
to the FDIC Managing Agent, dated June 28, 19S9, in which he 
affirmed that he had not and would not in the future represent 
Mr.- ward ir. the dispute with the S*L. 6 Hr. Hubbeil also 
confirmed in an interview that he had not drafted any documents 
that were involved in the Ward litigation. 


5 The staff attorney's letter also- noted that the primary 
attorney in the case was Richard Donovan, not Mr. Hubbeil, and 
stated that Mr. Hubbeil vas involved only in an indirect way. 
Based on discussions with the Staff attorney, this vac meant to 
indicate that Mr. Donovan, as the junior partner on the case, 
would do— moer— of- -the- day-to-day wort. — Baffed-orr~fee bills for the 
case. Hr. Hubbeil performed a significant amount of work. 

4 The - issue vas^raraed'egain - after Mr. HubbeTl ^s “letter 
when an FDIC credit specialist sent a memorandum to his 
supervisor expressing concern about the relationship and seeXing 
senior level review of the situation. This memorandum also was 
called to the attention of the FDIC's Regional Counsel indicating 
that thi 3 should be M a Washington issue 11 because the staff 
attorney responsible for tr.e Frost litigaticr. was based in 
Washington, 3.C. No further action appears to have resulted from 
these subsequent memoranda. iff I if f|| |fj| || |f[ ||| j|| 
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As an added precaution, according to Hr. Hubbell, Mr. Donovan and 
Gary Speed, another partner at the Firm who vorXed on the Frost 
case, the Firm imposed an Informal, unwritten procedure in 
connection with the Frost lit i gation t hat Kept _Mr.. Hubbell from 
having access to information about his father-in-law. According 
to Messrs. Donovan and Hubbell, Mr. Hubbell was not allowed 
access to material such as an investigative report done by the 
S&L'fi prior attorneys , and he was kept out of several depositions 
when information concerning Hr. Ward's Toane was expected to be 
involved. Mr. Speed states that Mr. Hubbell would leave the ream 
if Mr. Ward's name came up during discussions, and that he and 
Mr. Donovan would not discuss Mr. Ward in the presence of Mr. 
Hubbell. 


Analysis 


Cr^arie tot whether ^ Conflict Sbr* <rts — 

The standards governing the professional conduct of attorneys, 
including issues relating to actual and potential conflicts of 
interest, are - set:’ rorth"ln' 'codes or rules or professional 
responsibility ana conduct adopted by the various states. Many 
states have adopted, cr have patterned their rales on, the 
American Bar Association's Mcdel Rules of Professional Conduct 
("the Model - -3ules " j. Arkansas adopted, the Mo del Rpj Les^as its 
rules, of conduct for attorneys in 1385. The Model Rules* 
generally prohibit an attorney fron representing a client where 
the attorney also represents or previously represented another 
client vfcoee interests are adverse to the first client. The 
Model Rules provide that a client day waive a conflict of 
interest by consenting to the representation after consultation 
with the attorney and provided the attorney reasonably believes 
the representation will not adversely affect the relationship 
with the other client. MODEL RDL2S OF PROFESSIONAL CONDUCT Rule 
1.7-. Under the Model Rules, and all the state rules of which we 
are awaro, it is the attorney, not the client, who has the 
primary responsibility to identify conflicts of interest when 
approached with * request to represent a client with respect to a 
new hatter-. 5 - -- 


5 Notwithstanding that the responsibility to identify any 
potential conflict 3 -rests- principally with the- attorrmy-,- in— 19 9 0 
the FDIC Legal Division adapted comprehensive policies and 
procedures governing the retention of law firms and the waiver of 
actual or potential conflicts of interest. In 1989, the FDIC' 3 
conflicts procedures, however, were less formal. Prior to their 
retention, firms generally were required to respond to a series 
of questions regarding past and currant representations . 
Unfortunately, in early 1989, due to the tremendous increase in 
workload as a result cf the FDIC's added 7SLIC responsibilities, 
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The relevant provisions under the Arkansas rules of professional 
conduct provide that: 

"A . lawye r sh all not re present a c lient if the representation 
of that client will be directly adverse to another client, 
unless: (l) the lawyer reasonably believes the representation 
will not adversely affect the relationship with the other client; 
and (2) each client consents after consultation" ? and 

"A lawyer shall not represent a client if the representation 
of that client may be materially limited by the lawyer's 
responsibilities to another client or to a third person, or by 
the lawyer's own interests, unless: (1) the lawyer reasonably 

believes the representation will not be adversely affected; and 
(2) the client consents after consultation." 

The rim's Prior Representation 

The information regarding whether the Firm disclosed that it had 
represented the S&L on the prior securities matter is unclear. 

The more important question, however, is whether a conflict of 
interest^ existed' that - 'should - have been disclosed“befdre the firm 
agreed to represent the conservator. 

In essence, the Firm represented the SiL's interests before the 
securities Ccmmis.si.on<-r_ih^.l3_85_an.d_it^_va3^reprasantihg the S&L's 
interests (on behalf of the SAL's conservator) in 1989. Previous 
representation of an institution by itself does not create a 
conflict when a subsequent conservatcr is appointed for the 
institution. There is r.e indication in the records, or based on 
our review, that the Firm did anything more with rospect to the 
audit in question than take it at face value in its 
representation in 1985, There did not appear to ha any 
divergence of interest between their representation in 1985 and 
1989. Ac a consequence, the Firm's representation in 1985 was 
not "directly adverse" to its representation of the 
Conservatorship in 1989. 

In addition, ve have found no evidence that the Firm had a close 
relationship_«ixfi tha S AL. which- might— call — i nto question, its 
independence. The Firm did not serve as general counsel or 
exclusive or frequent counsel fcr the SSL. In addition, no 
member of the Firm served in any senior managerial or directorial 


such inquiries were not always documented. In this instance, 
there are no documents showing what inquiry was made of the Firm. 
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relationship with the S&L prior to its failure. 

Under the Model Rules, disclosure of prior representation' such as 
involved.her e may not be required . Howe ver, where a fira is 
aware cf such a prior relationship, we would expect it to convey 
that information to our staff to assist in determining whether to 
retain the fi,rm. It is not clear whether the information was 
conveyed to the FDXC staff at the time. However, based on our 
review, we do not believe the prioir repressntatian- represented a 
conflict of interest. 

The Existence of a _Su it Involving Mr, Hubbell's Family 

It is uncertain whether the Hubbell/Ward relationship was 
disclosed at the time of retention. Nevertheless, it vac clearly 
discussed within three months after retention and the staff 
attorney concluded there was no conflict. That assessment 
appears to be correct. — 

Mr. Hubbell had not represented Mr. Ward so there was no conflict 
of representation directly adverse to the Conservatorship. Also, 
Mr. Hubbelrl^s- repr^surrtatiorr of the - FDIC did not appear to have 
any effect on Hr. Ward. Under Arkansas rules, unless Mr. 

Hubbell 's representation of the Conservatorship would be 
"materially limited" by his "responsibilities to M hie father-in- 
law or his_cyn personal Interests, no disclosure was_requlred. 
Also, fDIC procedures, at that time, would not have required the 
disclosure of the relationship. 

While concern was expressed by some FDIC staff shcrtly after the 
Firm's retention that Mr. Hubbell would have access to 
information that could benefit his father-in-law, there is nc 
indication any such information was transferred. Moreover, 
Arkansas rules of professional conduct (as do all State rules of 
conduct) prohibit an attorney from revealing information relating 
to representation of a client, unless the client consents after 
consultation. As a precaution, the fira apparently imposed its 
own Informal "firewall" to prevent information regarding Mr. Ward 
from being passed on to Mr. Hubbell. Also, the FDIC's procedures 
at that^time did. not require dis closure -Ql_a. relationship such as 
existed with respect to Mr. Hubbell and his father-Ln-lav. 

Therefore, no actual conflict appears to have existed. While in 
this case -it is uncTear-vhether advance disclosure was made- and 
there was no requirement that Hr. Hubbell 's relationship be 
disclosed, v* want to emphasize that on an is3ue as subjective as 
this, ve believe the better course would have been for the 
attorney to make clear and full disclosure in writing to the FDIC 
and let the FDIC as client determine whether in its judgment the 
representation at issue was likely r.o affect ita interests 
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adversely. 4 Nevertheless, that vss not specifically required at 
the time and, when disclosure was made, the FDIC determined the 
representation was not adverse. 

Conclusion 

In 1959, the Legal Division lacked formal procedures regarding 
the determination of conflicts of interest and, at the some time, 
the Division's staff- was- experiencing^ an enormous increase in 
workload due to the rapidly expanding duties of the FDIC. As a 
consequence, in hindsight documentation regarding the retention 
of the Firm is more limited than would be ideally hoped for. 
However, based on our review, we have found no basis to determine 
that either of the alleged instances involved a conflict of 
interest. 

Therefore, we see no basis to recommend any sanctions against the 

Firm. 


6 In 1390, the FDIC adopted fcrmal procedures to deal with 
conflicts which emphasized that waivers must be sought even where 
there is only the "appearance” of a conflict. Also, in 1990, the 
Supreme court of Arkansas recognized that although the 
“appearance of impropriety” is no longer specifically a cart of 
the state's rules of professional conduct the principle is still 
a part of the rules. First American Carriers, Inc^ v. EjrgggJZ 
Co. . 302 Ark . 36, 767 S.W.2d 669 (199C). 
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INTRODUCTION. 


Pillsbury Madison & Sutro LLP ("PM&S") was retained by the Resolution 
^Tfust-Corporation to assist in the investigation oi possible- civiL claims against 
individuals and entities associated with Madison Guaranty Savings & Loan 
Association of McCrory, Arkansas ("Madison Guaranty"). 1 As part of this 
investigation, PM&S was asked to investigate certain issues with respect to the 
legal sen/ices - re nd e r e d-io-Madison Guaranty by-the-Rose -Law Firm jsf Little 
Rock, Arkansas. This report summarizes the scope and results of thaLpart of 
the investigation. 


II. NATURE AND SCOPE OF THE INVESTIGATION . 

A. Sources of information . 

Documents were subpoenaed from the Rose Law Firm. 2 3 The Rose Law 
Firm produced approximately 49 banker s boxes of documents, of which 
approximately 44 banker’s boxes pertained to the Frost & Company litigation of 

before Madison Guaranty failed, or to services rendered to other clients on 
matters that fell within the scope of the subpoenas. 


I dozen ether persons. 
For a full list of subpoenaed individuals and entities, see part II of the General 


1 The scope and purpose of the investigation is set forth in the RTC’s Order of 
Investigation dated February 4, 1994. 

2 See Appendix A to this report for a list of the subjects coveted by"thre subpoenas to the 
Rose Law Firm. The documents produced by the Rose Law Firm bearThe prefixes "RIC" and 
,, RLF2*\ Also cited frequently below are documents obtained from the Arkansas Securities 
Department (prefix “ASD"), from David E. Kendall, counsel to the President and Mrs. Clinton 
(prelix "DKRT"), and from the RTC's Kansas City office (prefix “RTCKC"). Also cited below is 
the Report of Investigation dated August 3, 1995 prepared by the RTC’s Office of Inspector 
General with nespecMo the Rose Law Firm. For example, a citation to "IG Report at 111-15" is a 
reference to page 15 of volume 111. Similarly, a citation to “IG Ex. 111-35, at 2" is a reference to 
page 2 of exhibit 35 to volume III. 

3 The Frost & Company action, which is the subject of a separate report, originally was 
styled Madison Guaranty Savings & Loan' Association, et al. v. Frost & Company, No. 88-1193 
(Pulaski Cty. Cir. Ct.). After Madison Guaranty failed^the action was removed to United States 
Distnct Court, and the Federal Deposit Insurance Corporation was substituted for the plaintiffs. 
The action then was styled FDIC v Frost & Company , No. LR-C-89-0216 (E.D. Ark.). Later still 
the RTC vas substituted for the FDIC, and the case became RTC v. Frost & Company, under 
the same docket number. Hereinafter, the case will be referred to as ."R-TCv. Frost & Co." 
The^Rose Law Firm did not enter the case until after the Federal Savings & Loan Insurance 
Corporation was appointed conservator for Madison Guaranty on or about February 28, 1989. 
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Report on the Investigation of Madison Guaranty Savings & Loan and Related 
Entities (December 28. 1995). 


A p prox imately 45 peogle_have been depos ed, in terviewed_oc-served with 

interrogatories in connection with the Madison Guaranty investigation. Of 
these, approximately a dozen prcvicec information relevant to the Rose Law 
Firm. The interviews of Clark. Cuffman. Denton, Dover, Hawkins, Hubbell, 
Ra glin. Selig. Strayhorn. Th omas. Thrash and Ward and the interrogatory 
answers of President and Mrs. Clinton are cited in this report/ In addition, this 
report makes extensive reference to volume 111 of the Report of Investigation 
dated August 3. 1995 prepared by the RTC's Office of Inspector General and 
the 14 bound volumes of exhibits thereto, which include sworn statements and 
notes of interviews of a number of additional witnesses. 


B. Issues examined . 

Initially, this part of the investigation focused on work that the Rose Law 
Firm performed before Madison Guaranty’s failure. There were several reasons 
for this. First, such work was morejikely to have caused a loss for which the 
RTC-co u l d see k to rec over in-iitigation.—Second-.-the-R-TG^-Offiee'Of Inspector 
General already was investigating the Rose Law Firm’s alleged conflicts of 
interest and overbilling in connection with worK for Madison Guaranty after its 
failure. 4 5 6 Therefore, the initial focus was on the Rose Law Firm's work for 
Madis on - G uaranty befere-Madisea Guaranty- wenHnto conservatorship on or 
about February 28, 1989. This report covers that work. 5 

The Rose Law Firm’s work for Madison Guaranty primarily concerned 
two matters: The first matter was securities law work undertaken in 1985 and 
1986, as part of an effort to buy a brokerage firm and a related effort to 
X recapitalize Madison Guaranty by issuing preferred stocfcr neither of which 
came to fruition. The second matter was real estate work^undertaken in 1985 
andH986 pertaining to the acqu' on nnd development of the' "Castle' Grande" 
project/ >a real estate project owned by Madison Guaranty’s subsidiary, Madison 
Financial Corporation, and acquired in September-October 1985 from the 
Industrial Development Corporation of Little Rock, or I.D.C. 


4 Of these people, Mrs. Clinton and Messrs. Webster Hubbell, R. Davis Thomas, Jr. and 
Thomas P. Thrash worked at the Rose Law Firm as lawyers. 

5 See generally Adair v. Rose Law Firm, 867 F. Supp. 1111 (D.D.C 1994). 

6 Later, PM&S was asked to review the IG Report and the Rose Law FirrrLs files on RTC 
v Frost & Co. with a view toward determining whether the-RTC. might, have a cost-effective 

'""Claim against the Rose Law Firm based on its handling of that litigation. The results of that part 
of tne investigation are covered in a separate report. 
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Also examined was the other work performea for Madison Guarantor As 
of January 1986. there were five projects, each billed separately. Matter 1 was 
the stock offering described above. Matter 2 was labeled "limited partnership." 
Matt er 3 con cerned a loan in Colorado. Matt er 4 was labeled "qeneraf and 
seems to nave covered miscellaneous corporate advice. Finally, matter 5. 
labeled "I.D.C.," concerned the Castle Grande project. 

Be.for.eJts work for M adiso n Guaranty JtoJ8ose_Law_Einri_aiovided 

services to Madison Bank & Trust Company, a state-chartered bank controlled 
by the McDougals. After its work for Madison Guaranty, the Rose Law Firm 
provided services to the Clintons in connection with their investment in 
Whitewater. The investigation looked briefly at each but found nothing thaf 
warranted further investigation. The Rose Law Firm's work in connection with 
Whitewater is described in another report. It consisted of buying back one lot 
out of a Mississippi bankruptcy case, repossessing certain other lots on which 
payments were delinquent, attempting to remedy certain corporate and tax 
matters as to which Whitewater was delinquent and documenting the 
transaction by which tne Clintons sold their remaining interest in Whitewater to 
Jim McDougal in December 1992." 


III. APPLICABLE LEGAL STANDARDS . 

— Gon§fess-es t ablished-the-RTG-to contan 7 -manage;-and resolve failed 
savings associations." 8 Congress gave the RTC the statutory duty of 
“maximizing] the net present value return from the sale or other disposition of 

institutions ... or the assets of such institutions . . . [and] minimizing] the 

amount of any loss realized in the resolution of cases . . . ." 9 The RTC fulfills 
this responsibility in part by bringing civil actions in appropriate cases to recover 
damages.’ 0 Such cases are brought, however, only if tlrere is reason to 
believe that the litigation will add to the value of the savings association's estate 
■'ncfthus minimize the losses caused by its failure. If there i's^ao reason to 
believe^ that litigation will result in a net recovery, then there is no statutory 
basis to file a case. 


See pages 133-38 of the report entitlea Madison Guaranty Savings & Loan and 
Whitewater Development Company , Inc.. A Preliminary Report to the Resolution Trust 
Corporation (Apr. 24, 1995) (hereinafter, ’’Preliminary Report")- 

8 Section 101(7) of the Financial Institutions Reform. Recovery, and Enforcement, Act of 
1989 (’’FIRREA"). Public Law No. 101-73, 103 Stat. 364 

9 12 U.S.C. § 144ia(b)(3)(C). as amended by FIRREA § 501. 

10 12 U.S.C. §§ 1821(d)(2), (k). (I), as amended by FIRREA § 212. 
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This statutory mandate requires the determination of whether the Rose 
Law Firm part of the investigation has revealed potential claims that can he 
litigated in a cost-effective manner. Put another way, the issue is whethe r 
-claims can be s tated tha t h ave a n exp ected value q reater tha njhe__e xpecte d 
cost of litigating them. 


The scope of this part of the investigation also is defined by the 
ap pjirable federal statute of limitations, which encompasses claimsjor fraud or 
Intentional misconduct. This statute cf limitations applies to claims 


arising from fraud, intentional misconduct resulting in unjust 
enrichment, or intentional misconduct resulting in substantial loss 
to the institution . . . 


Thus, for the RTC to have a civil claim, there must be proof of fraud or 
intentional misconduct, and there must be proof that Madison Guaranty (and 
ultimately the RTC, or the deposit insurance fund) suffered a loss from culpable 
transactions. In addition, to warrant the institution of legal proceedings by the 
RTC. culpability, damages and the potential defendants’ assets must all 7 be 

t ion-cost-effective, — ~ *' 


IV. RESULTS OF THE INVESTIGATION. 


Bearing in mind these legal standards and the scope of this part of the 
investigation, the record does not establish that the Rose Law Firm’s work for 
Madison Guaranty involved misconduct warranting the institution of legal 
proceedings against it by the RTC. 


V. FACTS . 

\ . \ 

The Rose Law Firm's principal work for Madison Guaranty took place 
between May 1985 and July 1986. The work ceased altogether in. the third 
quarter of 1987.' 2 Before May 1985, the Rose Law Firm undertook one 


11 12 U.S.C. § I44la(b)(14)(ii), as last modified on February 12, 1994 by Public Law 103* 
211, Title IV, § 406, 108 Stat. 41 The alternate three-year statute. 12 U.S.C. § I82t(d)(14), 
expired on or about February 28, 1992 because Madison Guaranty had been placed into a 
conservatorship on or about February 28, 1989. 

12 RLF2 03030-31; IG Ex. 111-78. This is a "recap" of tees charged Madison Guaranty. 

The Rose Law Firm prepared the recap in approximately December 1993. It worked from "fee 
credit reports" because no invoices could be located. Letter from AldenL. Atkins to Bruce A. 

-Encsom dated Oct. 31. 1995, at 5-6; letter from Alden L. Atkins to Bruce A. Encson. dated 

(continued...) 
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assignment for Madison Bank & Trust Company, which the McDougals also 
controlled. 


_ A The Rose Law Firm’s work for Madison Bank ATrust 

Company , 


In the early 1980s. the Rose Law Firm represented Madison Bank & 
TrusUHompany-iD-a lawsuit brought by^riotheiLhanie 1 l_yjncentJ^/._Foster, Jr. 
and several other attorneys handled the case. 14 It was litigated all the'way to 
the Arkansas Supreme Court, where Madison Bank lost, two justices dissenting. 
At issue was a covenant not to compete contained in the purchase agreement 
by which McDougal and others had purchased Madison Bank. The covenant 
barred Madison Bank from operating 


a branch bank or a tellers window in the Cities of Huntsville and 
Hindsville, the Town or Community of Marble, Madison County, 
Arkansas, and otherwise within a ten (10) mile radius of Huntsville, 
Madison County, Arkansas . . . 

^drH-O-yearsT 1 — Approximately- three months -after the pufchaser-McDougal 
sought to move Madison Bank’s main branch to Huntsville. The sellers sued to 
enforce the covenant. They prevailed both in the Chancery Court and on 
appeal. 

Mrs. Clinton says she did not work on the case, but in 1982 or 1983 she 
played some role with respect to attempting to get Madison Bank to pay the 
Rose Law Firm’s bill for the litigation. 16 As she explains it, _ 


12(.. ..continued) * 

Dec. x 3, 1935; RIC1 20795-826 (“fee credit reports" from which the "recap" was prepared). 


Because of gaps and inconsistencies in the documentation, there is no definitive proof 
of the total tees charged Madison Guaranty by the Rose Law Firm. It appears, however, that 
the total was N approxtmately S25.000. Madison Guaranty paid the Rose Law Firm ; $2,000 a 
month for 15 months, or S30.000. In July 1986. Mrs. Clinton returned S4.622.53 of that total to 
Madison Guaranty. RLF2 03062*63. The retainer of $30,000 minus the refund of $4,622.53 
leaves a difference of $25,377.47. 


13 Madison Bank & Trust v. First Nat. Bank of Huntsville, 276 Ark. 405, 635 S.W.2d 268 
(1982). 


14 IG Ex. 111-69, at 6 

15 635 S.W.2d at 269, quoting from the purchase agreement. 

16 Id. at 269; RTCKC337 08-09. 
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The Rose Law Firm had first represented Jim McDougai in - 
about 1981 with respent to litigation arising out of his purchase of 
the Bank of Kingston. I did not work on the 1981 matter, but I / 
recall t hat Ji m disputed the amo unt. of his-.fin aLbilLan d.r&fijfsed-'to 
pay the entire amount requested. 17 


Other evidence is consistent with this explanation. The one invoice located! is 
d^tedJ D e c ember-23, 19 81 , bu t i t covers-se n/ ices-^subs billing i 

dated December 23, 1981 through May 15, 1982," and the listed disbursements 
go through July 31, 1982. C. J. Giroirt Jr. of the Rose Law Firm sent the 
invoice to Jim McDougai on October TO, 1983. Implicit if not explicit in the 
cover letter is that Mrs. Clinton attempted to get McDougai to pay the bill but 
was not entirely successful. 18 The Clintons’ lawyer, David E. Kendall, has 
confirmed that Mrs. Clinton participated in a minor way in attempting to 
persuade Madison Bank to pay this receivable. Kendall also confirmed that 
Madison Bank and McDougai did not pay the Rose Law Firm’s bills in full_at this 
time, although (as described below) the matter was rectified in 1985. 19 


Apart from this case, no evidence has been located suggesting that the 
Rbse- Law F irm-representechother McDoogaf^controlled en ti ties-tmtiH 985, when 
it started to represent Madison Guaranty. 20 In 1984 and 1985, the Rose Law 
Firm represented parties that arguably had interests adverse to Madison 
Guaranty. 21 


17 Interrogatory Responses of Hillary Rodham Clinton. May 24. 1995, answer to 
Interrogatory No. 17(a), at 34 Madison Bank & Trust Company was formerly known as-Bank 
of Kingston. 

18 RTCKC33708-09; RTCKC40640-41 ; RTCKC42763-64.^Tne-invoice came from 

x Madison Guaranty's files. As discussed in further detail belowTlheTtose Lawjfirm itself does 
noKjave McDougai- or Madison Guaranty-related invoices this old. Other documents 
pertaihtqg to the Madison Bank case include RIC107089 through RIC1075^£, \ 

\ \ \ 

19 ! -Memorandum of telephone conversation with David E. Kendall, July 25, 1995; letter 

from KendaU to Bruce A. Ericson dated July 27, 1995, at 1-2. , 

X \ 1 

20 In May 1984, Les R. Baledge of the Rose Law Firm wrote a letter on Rose Law Firm 

stationery attempting to interest the Vice President tor Finance of Arkansas College in an 
"investment opportunity. - ' The opportunity was Campobello, a real estate development project 
later] financed by Madison Guaranty through its subsidiary Madison FinanciaiyCampobello is 
described as 4,000 acres that *{a] friend of mine, Chris V. Wade" has purchased. There is no 
mention of Madison Financial or Madison Guaranty. . BTCKC4277-9.— ’ / 

1 / 

21 The Rose Law Firm represented people named Kaufman and Gordon, to whom one 
Bobby Bratton owed money on a failed red estate deal. Madison Guaranty also loaned Bratton 
money and apparently took a second position behind Kaufman. and Gordon.' ^Bratton filed for 
relief under Chapter 1 1 (later converted to Chanter 7V In re Bobby and Leyon Bratton, No. HA- 

^ • (continued...) 
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B. The Rose Law Firm’s efforts to help Madison Guaranty - 
obtain permission to operate a brokerage firm and 
issue preferred stock . 


In '1 985 and early 1986, the Rose Law Firm represented Madison 
Guaranty in an effort to obtain permission from Arkansas regulators to issue 
preferred stock and to operate a securities brokerage firm. The regulators 
uJtjmateiY^pproved-4^ to engage-in-broke r age.services,on 

condition that Madison Guaranty increase its net worth to meet the FHLBB’s 
minimum net worth requirement. Madison Guaranty proposed to do this by 
issuing a new class of preferred stock, but that never happened. 

The following is a chronological summary of the Rose Law Firm's work, 
as gleaned from its records and other sources: 


In the spring of 1985. Madison Guaranty became interested in issuing 
Dreferred stock. 22 On April 3, 1985, Davis Fitzhugh, a Madison Guaranty 
employee, contacted the Arkansas Securities Department to ask for the forms 
needed to do this. 23 A Securities Department employee, Charles Handley, 
looked a t the s t a t ut es~and~teiephoned Fttzh ugMo -sayHhahheHhoaght a savings 
and loan couid only issue common stock and not preferred stock. Fitzhugh 
replied that he understood some other state-chartered savings and loans had 
issued preferred stock. Handley said he thought that was not the case, but he 
javited- F itzh u gh- t o su bmfTarropTntorr orrthe^subject from Madrson-Guaranty’s 
attorneys. 24 Fitzhugh then undertook a little legal research on his own and 
reported his findings to John Latham. Madison Guaranty's president, in a 
memorandum dated Apni 16, 1985. 25 


21 (...continued) " .. ^ 

'8^*47F (Bankr. E. D. Ark.). Steve Cuftmar. represented MadisomGuaranty>TjTe Kaufmans 
ancSthe Gordons and Madison Guaranty were creditors, ano |ointly sought relief from the 
automatic stay. It is not clear that their interests were adverse. No evidence has been located 
that this potential conflict (if it be that) was disclosed to or waived by Madison Guaranty when 
the Rose Law^Firm started representing it in 1985, in the midst of the Bratton case. 

22 No contemporaneous document explains the source of Madison Guaranty’s interest in 
issuing preferred stock. Charles Handley, an employee of the Arkansas Secunties Department, 
stated in 1994 that the idea “was in response to a request from the Arkansas Securities 
Department for MADISON GUARANTY to develop a plan to raise capital." IG Ex. 111-24, at 1. 
The Commissioner of the Arkansas Secunties Department. Beverly Bassett, attnbuted the 
directive to raise capital to the Federal Home Loan Bank Board. IG Ex. 111-25, at 1. 

23 RLF2 03746-48. The Arkansas Savings and Loan Supervisory Board was part of the 
Arkansas Securities Department. 


24 

RLF2 03747. 

25 ' 

RLF2 03730-32. 
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At this point, Madison Guaranty decided to retain the Rose Law Firm in 
connection with this matter. 26 No engagement letter or other document 
memonalizing the engagement has been located, 27 but Mrs. Clinton has 
explatnedJhe engagement:. .. 

To the best of my recollection, the president of Madison 
Guaranty, John Latham, who Was a friend of an associate at the 

Rose-Law firm, Richard -Massey .-became- interested- in-having 

Madison Guaranty issue some kind of preferred stock to raise 
capital. Latham had spoken to Massey about doing the related 
legal work. In the spring of 1985, Massey came to see me 
because he had learned that certain lawyers at the law firm were 
opposed to doing any more work for Jim McDougal or any of his 
companies until he paid his bill and then only if Madison Guaranty 
agreed to prepay a certain, sum to the firm once a month to cover 
fees and expenses. Under such an arrangement, the firm could 
be assured that Madison Guaranty was staying current with regard 
to paying for the new work, that the firm might do for it. 

hbefteve Massey-approached me-abou^presentfng-thts 

proposal to Jim McDougal because he was aware that I knew him. 

I agreed to go see McDougal. I visited him at his office on 
April 23, 1985, and told him that I understood Latham wanted 
— Massey-to-do-sorne-work-forMadrsorrGcrarantyrbut that our firm 
would not let Massey proceed until the previous bill was paid and 
some kind of prepayment arrangement was worked out for new 
work the firm might do. As I recall, McDougal agreed that Massey 
could proceed with the work and informed me he would arrange to 




26 IG Ex.' 111-28, at 4. It is not clear why Madison Guaranty retained the Rose Law Firm 
rather than its regular outside counsel, the law firm then known as Mitchell, Williams, Selig, 
Jackson & Tucker. The Mitchell, Williams firm had opened file no. 5615-9, entitled "Madison 
Guaranty - Sale of Stock," on Feoruary 6, 1985. It also had opened file no. 5615-10, entitled 
"Madison Guaranty - Broker-Dealer," on March 27, 1985. Both files are essentially empty. It 
does not appear that the Mitchell, Williams firm did much of substance with respect to either of 
these matters. Billings for matters 56T5^9 and 5615-10 totaled $155.35. 

\ / / 

27 Mrs. Clinton does not know whether there was an engagemenSetter Interrogator/ 

Responses of Hillary Rodham Clinton, 'May 24, 1995, answer to Interrogatory No. 17(g|(3), 
at 37. At the time, the Rose Law Firm had no policy regarding engagement or retention letters, 
and the Firm is unaware of any retention lette. for Madison Guaranty. Letter fronrr Alden L. 
AtkmsMo Bruce A. Encson, Oct. 31, 1995, at 6. As described. bejgw^Mrs. Ctfnton later wrote a 
'"Setter memorializing the retainer arrangement apoarently entered into at this time, but 
MrsTCIinton's letter is dated July 1986. 
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pay the past due bill. McDougal also 'ndicated that he was 
agreeable to some kind of prepayment arrangement. 28 

— As oL April Jj985_Massey.had^beemaJawyer approximately, eight 
months. 29 He had. however, lectured on securities law at the University of 
Arkansas at Little Rock, and John Latham had attended that class. 30 Massey 
does not have a clear recollection of how the matter came to the Rose Law 
Rrnyothe^than-tbatJae-had- answered a. number. aLsecuntiea questions posed 
by Latham and by Patricia Heritage, and had encouraged them to retain the 
Rose Law Firm. 31 

Latham says that retaining the Rose Law Firm was Jim McDougal’s idea; 

"McDOUGAL had friends over there, he suggested we use them." 
LATHAM said when asked who the friends were that it was 
HILLARY RODHAM CLINTON and others. 32 

Latham also said, however, that "MASSEY worked on the matter because he 
[Latham] had specifically asked for him to do so. ' 23 In any event, Madison 
G u aranty-b egarr-advane rn g-$2rGOO a month-to-the-Rose-Law-Firmr 24 ' 

On April 30, 1985, the Rose Law Firm wrote to the Arkansas Securities 
Department in support of a proposal by Madison Guaranty to issue a class of 
^omvotmg- pref e rr e d stockr 3 - 5 — The-Rose Law^ RmYs -fetter opt necRhat an 


28 Interrogatory Resoonses of Hillary Rodham Clinton, May 24, 1995. answer to 
Interrogatory No. 17(a), at 34-35. See also IG Ex. 111-69, at 6. The Clintons' lawyer. David E. 
Kendall, has confirmed that the "past due' matter was the Madison Bank litigation from 
1981-82. described above. Memorandum of telephone conversation with David E. Kendall. July 

x 25. 1995, at 1-2. ^ ~ ^ 

29 XjG Ex. 111-28, at 1 . 

\ x 

30 Nd. at 3. 

31 Id. at 3-4. 

32 IG Ex. 111-29, at 1. 

33 Id. 

s 

X 

34 See RLF2 03062-63 ^though this is not contemporaneous!; Strayhorn Interview at 41- 
42; RTCKC41082-41 103, 42797-99, 42864 (checks tor September through November 1985 and 
January through May 1986). 

35 ASD1212-13; DKRT1 1000701-02; IG Ex. 111-1. Massey_saysjie wrote the letter. 

IG JEx. MI-28, at 4. The letter was signed "Pose Law Firm" because it was a legal opinion. 

- . , (continued...) 
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Arkansas chartered savings and loan may. under Arkansas law, issue preferred 
stock. 

— Xhe-Rosa.Law-.5ims. letter, first- went ta-Charles-Hanaley. wno continuec 
to be of the opinion that a savings and loan could not issue preferred stock. 

On May 6. 1985, Handley sent the letter to the Arkansas Securities 
Commissioner. Beverly Bassett. 36 along with the suggestion that one of the 
Department’ s-attomeys look- into- the matter,- -Someone witbun-tbe_ 
Department disagreed with Handley's analysis and raised another issue- 
whether the stock could be non-voting, as had been suggested. 38 It was 
suggested that one of the Deoartment’s attorneys "research and draft response 
to Hillary." 39 

In a letter dated May 14, 1985, Bassett replied to the Rose Law Firm's 
April 30, 1985 letter. Bassett concurred with the Rose Law Firm’s opinion that 
a savings and loan could issue non-voting preferred stock. 40 


35(...connnued) 

at_5. The l ast sentence invit ed Bassett to cal l Hillary Rodha m Clin ton o r Richard- Massey 
with any questions. According to Mrs. Clinton, Massey drafted this letter; he was a secunties 
lawyer, whereas she was not. Interrogatory Responses of Hillary Rodham Clinton, May 24, 

1995. answers to interrogatories Nos. I7(k), at 40-42, 17(b). at 35. and 17(1), at 43. 

36^-- — Msr Basses- (now- Beveriy Bassett Sena#eF)-sefved^as- Arkansas- Securities 
Commissioner *rom January 1985 to January 1991. IG Ex. 111-25, at 1. Her duties included 
service as the Arkansas Savings & Loan Supervisor. She was appointed to her post by 
Governor Clinton. Id. While a law student, she had worked “full time for a year for Bill Clinton 
when he was serving as Attorney General." IG Ex. 111-25. at 7. Before assuming office, she 
had practiced with Jim Guy Tuckehs firm. IG Ex. 111-25, at 1, 6. There she did some work for 
Madison Guaranty in connection with its Campooello and Maple Creek Farms projects. 
RTCKC301 35-39. She now practices law with vV right. Lindsey &"~Jennmgs in Fayetteville. 

'IG Ex. 111-25. at 1. ' ^ 

\ 

37 ' ASD1210. ASD1216; IG Ex. III-*. 

38 ASD1209; IG Ex. 111-3. The author of this note may have been Nancy Jones (who is a 
CPA). IG Ex. 111-26. See also AS01210; ASD1373. Charles Handley confirmed this. IG Ex. 
111-24, at 2. A staff attorney who lookea at the issue says he disagreed with the position 
advocated by the Rose Law Firm, but Bassett d.sagreed with him. and he had nothing further to 
do with the matter. IG Ex. Ilf-27, at 1. 

39 ASD1209. 

40 . RLF2 00015, RTCKC26734; ASD1211: IG Ex. 111-4 The salutation of 'he letter was 
“Dear Hillary." This has been noted in the press as evidence of a personal relationship/ 
between Mrs. Clinton and Bassett. As noted above. Governor Clinton had appointed Bassett to 
her office but the evidence does not suggest that the Clintons and Bassett were-other than 
business acquaintances. Bassett says. "Although I knew Hillary Clinton, and we were cordial 
with ^one another, we are not personal friends." IG Ex. IM-25. at 2 See also IG Ex. 111-28, at 5- 

(contmued...) 
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The same aay, May 14, 1985, Richard Massey sent an application, to the 
Arkansas Savings & Loan Supervisory Board on behalf of Madison Guaranty for 
permission to offer brokerage services through a second-tier service 
Corporation. " ...ILisjiQt entirely olear.whaLcoonection^if.any. this_applfcation 
had with the proposal to offer preferred stock. 42 As snail be described below, 
however, the two were later linked when, in August and September 1985, the 
Securities Department conditioned approval of the brokerage application on an 

increase- in-Madisco-Guaranty's net worth Madison .Guaranty proposed to 

increase its net worth by issuing the preferred stock. 

On May 22, 1985, Charles Handley advised Beverly Bassett that 
Madison Guaranty's application contained a number of flaws, both technical and 
substantive. 43 The principal substantive problem was Madison Guaranty’s 
failure to meet the FHLBB’s minimum net worth requirement. In addition, the 
memorandum noted that the application should advise the Supervisory Board of 



40(. ..continued) 
6 . 


On May 23, 1985. Mrs. Clinton sent McOougal a coDy of Bassett's letter. Mrs. Clinton s 
letter-cooGludas^-Wa-app^eciate-me oppomjnoy4o-worJcJoi^you andiocK forward to continuing 
success in resolving whatever questions arise as you pursue your plan for growth. RLF2 
03581-82. On Bassett's letter. McDougal penned a note to John Latham: "Be sure we keep 
their $2,000 a month retainer paid. Jim.' RTCKC26734-35, RTCKC39623-24; IG Ex. MI-5, 
at 2. — 


Also dated May 23. 1985, McDougal apparently prepared a letter to Mrs. Clinton, wmcn 
read as follows: "Dear Hillary: If Joe Giroir (a partner at the Rose^Law Firm] can fit it into his 
Cusy schedule. I would like to discuss a couple of banking mattersowith him-which might be 
mutually beneficial. Thanks. Sincerely. Jim McDougal." RTCKC427S3-. 

v 

41 v DKRT200358-69, 200273-200357; RLF2 03677-88; IG Ex. 111-8. At the time, Madison 
Guaranty had only one service corporation. Madison Financial Corporation. 

42 Mrs. Clinton suggests that the two were linked in the sense that the purpose of the 
brokerage firm was to sell the preferred stock. Interrogatory Responses of Hillary Rodham 
Clinton, May 24, 1995^ answer to Interrogatory No. 17(k), at 40. See also IG Ex. 111-28, at 6. 
That may have been one. purpose, but the application suggests that McDougal had broader 
plans for the brokerage. AS01237 : 38. So too does a handwritten memorandum from Madison 
Guaranty’s files, which says thauhe brokerage will be used to sell limited partnership interests 
in a real estate renovation proiect at 12th and Mam Streets. Little Reck 7 PTCKC4i275- 7 6. 

See also IG Ex. 111-10. which suggests that at least one Madison Guaranty officer, Sarah 
Hawkins, was unclear on the business purpose of the brokerage. / 

43 \ DKRT200325-31 ; RLF2 03583-84, ASD1415-40; IG ExJII-9 Although this document 
takes the. form of a memorandum, Massey was copied. See also IG Ex 111-28, at 7. This 
seems - to. have been the custom. 
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the identity of the service corporation and of tne identity of the brokerage being 
acquired; the application had identified neither. 4 * 1 

On.. June-17, ..1985,- Richard Massey.reolied to Handley’s memorandum 
and enclosed Madison Guaranty's amended application to engage in brokerage 
services. 45 The amended application included (as Exhibit A) information on 
the brokerage firm, Thorpe & Company. 46 Listed as Thorpe & Company's 
CEO-was^Gmg-Young,- Madison Guaranty-^s-Chief Financial Officer^ 

Massey's cover letter and Exhibit A also stated that Madison Financial already 
had acquired 100 percent of Thorpe & Company. 48 

The amended application included some unaudited financial statements 
(Exhibits B and C) 49 and a set of calculations of Madison Guaranty’s minimum 
net worth requirement (Exhibit D). 50 The calculations showed a net worth 
deficiency, as of March 31, 1985, of $410, 436. To meet the net worth 
deficiency, Massey proposed that Madison Guaranty issue preferred stocky 
engage in various property syndications, reduce operating expenses and 
engage in other ''prudent" (but unspecified) activities designed to increase 
Madison Guaranty’s net worth. 52 


Handley commented on the amended application in a memorandum 
dated June 18. 1985. His memorandum noted the net worth deficiency, which 


44 RLF2 03584. citing 12 C.F.R. § 563.13. 

45 RLF2 03590-03676; ASD122C-1312; RTCKC41 196-97; IG Ex. 111-11. While this was 
going on, Massey also was adv.sing Maaison Guaranty personnel (chiefly Patricia Heritage) on 
the legal requirements for offenng preferred stock. IG Ex. 111-7. 

46\ ASD1245-35. 

\ 

47 N ASCn278. ASD1281; Young Interview, Nov. 2, 1995, at 5-6. Immediately before 
becoming president of Thorpe. Young had spent two months as a part-time salesman lor 
Lasater & Company. ASD1281 

48 ASD1220. ASD1 278-79. The acquisition had taken place in April 1985. ASD1278. 
Massey says that he had not worked on the acquisition. IG Ex. 111-28, at 6. 

49 ASD1286-ASD1300. Massey' says he obtained these financial statements from Latham 
and did not independently reviewsthem forsufficiency or accuracy; he merety transmitted them. 
IG Ex. 111-28, at 8. 

50 RLF2 03651-61, DKRT200332-42; ASD1301-11. 

51 DKRT200342; ASD1311 (subtracting the last line from the second-last line). 

52 " DKRT200271-72. 
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he said had declined to $186,471 as of May 31. 1985. 33 It expressed doubt 
that the application could be approved until Madison Guaranty met its minimum 
net worth requirement. 34 Noting that Madison Financial already had 
purehased-Thorpe-^Company, it .asked, for confirmation, .of. this, fact and 
disclosure of the purchase pnce. 33 

In a letter dated July 10. 1985. Massey replied to Handley's 
rriemeranaufTv^f-dune-ISr-^BS^ 3 - 6 He confirmed that- Madison Financial had 
purchased 100 percent of Thorpe & Company for S6.000. 57 Massey aTso 
enclosed financial information on Madison Financial. 38 The letter concluded: 
"Should you have any questions, please call Hillary Rodham Clinton or me 

n59 


In a memorandum dated July 17. 1985. Charles Handley questioned 
certain adjustments to Madison Guaranty's financial statements as of 
December 31, 1984 made by Madison. Financial’s auditors, Frost & 
Company. 00 The adjustments had decreased net income and retained 
earnings, converting net income of $153,755 into a loss of $74,046 and 
decreasing retained earnings of $205,71 1 into a deficit of $257. 852. 51 

Guaranty’s 1985 filings with the FHLBB. 32 


53 This is aDDarently a reference to ASD1302, wmch so states. 

54 ASD1410-11; RTCKC41 209-10; IG Ex. 111-12. ^ 

55' ASD1411; RTCKC41 210. The memorandum refers to "Thorne" as "Thome. 1 

\ 

56 - RLF2 03518-46; ASD1381 -1409; IG Ex. 111-13. 

\ 

57 ASD1382. Tne enclosed Stocx Purchase Agreement, however, lists the price as 
S5.000. Greg Young signed it for Madison Financial. ASD1400, ASO1406. ASD1409. 

58 Massey says that Handley's memorandum raised accounting issues beyond Massey's 
expertise. He left the response to these issues to Latham. IG Ex. 111-28, at 8. Latham, 
however, did not know who generated Jhe linancial statements in question. 16 Ex. 111-29, at 2. 

59 DKRT200228-56. 2C01 99-227; RLF2 035t8-46. 

60 AS0 1373-80; RTCKC41 240-43; IG Ex. 111-14. 

61 ASD1377. 

62 "ASDT373-74. 
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Massey replied in a letter dated July 25. 1985. which enclosed letters 
from Frost & Company and from Latham. 03 In essence. Massey said that the 
auditor's adjustments were needed to reconcile the FHLBB's regulatory 
^accounting principles ("RAP") to Generally Accepted Accounting_Principles 
("GAAP") for purposes of the audited financial statements and therefore did not 
need to be made in the FHLBB reports, which at the time used RAP. 64 The 
attachment from Frost & Company simply said that the effect of the adjustments 
on BAELnet wonh~wa& tcuncrease it by- $10X754. 05 . The attachment, from 
Latham went into much more detail, purporting to explain all the adjustments, 
both for GAAP purposes and for RAP purposes. 06 The last of the five 
attachments to Latham's letter was another copy of a chart calculating Madison 
Guaranty’s net worth deficiency as of March 31. 1985. The chart showed the 
deficiency to be $410,436 after making these adjustments. 07 

This response evidently satisfied Handley. 08 In a memorandum dated 
July 27, 1985, he said he accepted the minimum net worth calculations but 
continued to believe that approval of the broKerage application should be 
conditioned at least on submission of a plan to meet the net worth requirement 
^"within a very short time.” 69 

On August 27, 1985, the state regulators met with Massey and decided 
to approve the application to engage in brokerage services on condition that 
Madison Guaranty develop an approved plan to improve its net worth, so as to 
Jjm§Atseff-trrto compliance with the FHLBB regulation by the end of the year.' 0 
In a letter dated September 9, 1985, Massey proposed to do this by offering 


X 63 0KRT2001 48-71; RLF2 03467-90; IG Exs. 111-15-17. Massey again says that these 

accounting issues were beyond his expertise, so he left them to Latham. IG-Ex. 111-28, at 9. 
Latham claims to have no recollection of this. iG Ex. 111-29, at 2. 


X 

X 


64 

x ASD1 349-50; DKRT2001 48-49; RLF2 03467-68. 


65 

ASD135T. 


66 

ASD1 352-72. 


67 

DKRT2001 53, 200190-98; RLF2 03482-90; ASDl 364-72. 


68 

See IG Ex. 111-25, at 4. 

/ 

69 

ASD1347-48; IG Ex. 111-18 


70 

See DKRT2001 72-73. Mrs. Clintor :ays she did not attend this meeting or any other 


meeting with the Arkansas Securities Department on this subject. Interrogatory Responses of 
-Hillary Rodham Clinton, May 24, 1995. answer to Interrogatory No. 1 7 (k). at 41. Bassett 
confirms- this> IG Ex. 111-25, at 3. So does Massey. iG Ex. 111-28, at 9. 
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preferred stock and engaging in property syndications while reducing 
overhead. 71 The letter suggests that, at the August 27 meeting, the parties 
agreed that, as of June 30. 1985, Madison Guaranty’s net worth deficiency was 
$842^£3Jl_Ihis„number,.isj:efle.cted in_a. letter dated. September: 4,-4985 from 
Greg Young (as CFO of Madison Guaranty) to Handley, which attaches 
minimum net worth calculations as of June 30, 1985. 73 Madison Guaranty's 
net worth had continued to increase, but its rapid asset growth meant that its 

faster-!!-. 


In a memorandum dated September 12, 1985. Handley noted the large 
increase in the net worth deficiency and described how he would require an 
opinion of counsel that the proposed preferred stock offering would meet all 
FHLBB requirements and would successfully raise the needed capital within the 
time penod contemplated. 75 Apparently Handley's view did not prevail. In a 
letter dated October 17, 1985 from Bassett to Massey, approval of the 
brokerage application was conditioned: "upon Madison’s meeting the Federal 
Home Loan Bank Board’s minimum net worth requirement by December 31, 
1985." No other conditions were stated. 76 


Fof-mueh-oHhe-fest-ofH-985, the-Rose-Law-Fifm-pfoceedechto prepare 
the papers needed to offer preferred stock. 77 On December 9, 1985, the 
Securities Department asked to be advised of Madison Guaranty’s progress 


71 DKRT2001 72-73; RLF2 03492-93; IG Ex. 111-19; IG Ex. HI-29, at 10. 

72 DKRT200172; RLF2 03492. It is imolicit but not explicit that the regulators agreed- to 
this figure. In any event, the figure is considerably above the conceded deficiency as or 
March 31, 1985, which was $410,436. 

X '7.3 ASD131S-23. 

' .. '' • „ 

74 \ Compare ASD131 1 (calculations as of Mar. 31, 1985) with ASD1 323. (calculations as of 
Junes^O, >985). Madison Guaranty's assets grew from $49 million at the end of 1984 to 
SlOg.^milliorKat the end of 1985. The FHLBB later deemed this growth “excessive." 
PMS0471>. 

75 ASD1313-14; IG-Ex. 111-21. The attachments to this handwritten memorandum are 

ASD1315-42. * N 

76 ASD1217; IG Ex. lit-22. This letter is unsigned dut Bassett confirms jts substance. IG 

Ex. HI-25, at 3. The letter is not- mentioned^ Massey's letter of October^B, 1985 to John/ 
Latham, which encloses other materials on the procosed offenng of preferred stock. See 
DKRTT200375-400. / 

s 

77 DKRT200375-400; RLF2 03695-03720; IG Ex. 111-6; IG Ex. 111-28, at 6. AHMadison 
Guaranty, Latham and Young continued to debate the relative merits oLa-preferred stock 
otfenng'and a subordinated debenture offennn. RTCKC30143. Massey says he does not 
recaif any. significant work on the limited partnership proposal. IG Ex. 111-28, at 10. 
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and reminded it of the agreed-upon December 31. 1985 deadline to meet The 
FHLBB's minimum net worth requirement. 78 The Rose Law Firm’s response 
(if any) to this letter has not been located, but there are drafts of a response 
afuLoLaJetter dat.e_d_D.ecember_.19...1985.from..Massay..tQ Latharo-which 
suggest that the preferred stock ottering had been delayed and that Madison 
Guaranty had shifted the focus of its capital-raising efforts ^c property 
syndication and a proposed offering of subordinated debt/ 9 


On December 18. 1985, the day before the letter from Massey 
Latham. Latham went to Dallas to meet with Rolf Coburn. Madison Guaranty’s 
Supervisory Agent at the Federal Home Loan Bank of Dallas. Latham was 
accompanied not by anyone from the Rose Law Firm but by John Seiig of The 
Mitchell, Williams law firm. 30 The principal topic of discussion was a proposed 
merger of a commonly owned state bank (Madison Bank & Trust Company, 
although this is not stated 31 ) with Madison Guaranty. The FHLB-Dallas’ 
memorandum of the meeting states that Madison Guaranty "currently has ajiet 
worth deficiency of approximately $1,404,000 . . . .” 82 After explaining why a 
merger would not be attractive, the memorandum then discussed Madison 
Guaranty’s net worth and how it might be improved: 


The association is presently faced with a significant net 
worth deficiency. Mr. Latham informed us of the association's 
plans to suomit an application requesting approval to issue 
~ — apprcximately^$3,QOO; Q O O -irrsubordfnated caprtahnotes-pursuant 
to [12 C.F.R.] Section 563.8-1 for inclusion in its net worth. The 
Association also intends to submit an application for approval to 
issue preferred stock, approximately 30,000 shares. Dave Bradley 


78 x . DKRT200374; RLF2 03694; ASD1862. 

79 v D*RT200371-73: RLF2 03691-94. On December 2, 1985. the Mitchell. Williams firm 
opened its file 5615-14, entitled "Madison Guaranty - Subordinated Debt.” In January 1986, 
Maaison Guaranty signed an engagement letter retaining Mitchell. Williams to handle the public 
offering of such debt for a flat fee of $32. 000 plus disbursements. The firm began preparing an 
offering circular. Work on the offenng continued at least into June 1966. in all, the work filled 
files |ust under three inches thick. Latham confirms that Mitchell, Williams rather than the Rose 
Law ffirm handled the subordinated debt proiect. IG Ex. 111-29, at 1-2. 

/ 

80 i ASDl 352-53. \ 

81 According to minutes of Madison Guaranty's board of directors dated September 19, 
1985,1 such a merger was contemplated, and the Mitchell, Williams firm had been retained to 
handle the matter. The merger never occurred. 

"62^ ASDl 852. Bassett apparently saw this memorandum, although she placed the meeting 
in Januafy.1986. IG Ex. 111-25, at 4. 
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[another Supervisory Agent] briefly discussed eligibility require- 
ments for subordinated debt and preferred stock applications. 33 

Five days later,-on. December: 23_t985 T . Latham telephoned or visited the 
Arkansas Securities Department, apparently without counsel; at least nobody 
eisa is mentioned in Charles Handley's extensive notes of the conversation. 34 
Latham told Handley that Madison Guaranty's broker-dealer application was not 
compiatdr4htat-Madison-Guaranty would-show a-net- profit- for- V985 of between 
$500,000 and $t million, that in light of this, Madison Guaranty planned to offer 
subordinated debt rather than preferred stock, that Latham had met with 
Supervisory Agent Cobum at the FHLBB in Dallas to discuss the requirements 
for a debt offering and that Madison Guaranty would be approximately SI 
million short of its net worth requirement as of December 3 1 , 1985. 35 

The two men apparently disagreed as to whether Madison Guaranty 
could start broker-dealer operations without first increasing its net worth. _ 
Handley said he understood that Madison Guaranty had to meet its net worth 
requirement before it could commence broker-dealer operations. Latham said 
this was not his understanding but nevertheless he would agree to this 
cdn'ditrurr 36 "" 

There is little documentary evidence to suggest that the Rose Law Firm 
did much after mid-Decemoer 1985 with respect to the proposed stock offering. 
The'Rose-tavrFimr no torrgerhas invoices this'otd:^' ThereHsrcne-set of five 
matter-level invoices, for January 1986. The invoices for matters 1, 2 and 4 
read as follows: 30 


83 AS0 1852-53. 

84 RLF2 00016-22; ASD 1343-46; IG Ex. 111-23. The ASD version includes a note on a 
Post-it™ v that reads; "Charles-Good-thanks for handling. BB 12/26/85.“ ASD1343. 

85 RLF2 00018-19: ASD1344-45. 

86 RLF2 0001 9; ASD 1344, See also RLF2 00004, confirming this interpretation. Bassett 
agrees with Handley anchsays that Madison Guaranty “forfeited" its approval of the broker- 
dealer subsidiary by not meeting the December 31, 1985 deadline. IG Ex. 111-25, at 3. 

87 Vinson & Elkins, counsel to the Rose Law Firm, has told us that the Rose Law Firm.' 

can find no invoices covenng this^or any other work for Madison Guaranty. "Letter from Alden 
L. Atkins tc Bruce A. Ericscn. Oct. 31. 1995, at 3-6. 

88 Matter 3 pertained to a loan in Colorado known as the Bibler-Golden loan. See RLF2 
03084-03 1 n 5, 03122-51. This appears to be loan- documentation and closing work. It has no 
known' connection to the stock offering and brokerage work; - in. any_ event, the invoice reflects 
minimal work, apparently totaling less than one hour. Matter 5 pertained to Castle Grande and 
is discussed below. 
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For legal services rendered through January 30, 1986 by H. R. 
Clinton, W. H. Kennedy, R. Massey and R. Donovan: 

M atter : 1 . S tock_Oftenn g 

Revise agreements: begin drafting of minutes and offering circular; 
revise offering circular: conference with J. Latham and 
D^tzhugf^-research-Artcansas Securities-and-FHLB-debt- - 
regulations; revise minutes; review and revise offering materials; 
conferences with S. Hawkins, J. Kennedy, P. Jones, S. Ward. 

H. Clinton, J. Latham and D. Fitzhugh; draft and revise letter to 
C. Handley. 39 


For legal services rendered through January 30, 1986 by H. R. 
Clinton and R. Massey: 

Matter: 2 - Limited Partnership 


Telephone conferences with J. Latham; review "business" section 
of memo; meeting with J. Latham, B. Bassett and C. Handley; 
preparation for meeting; conferences with D. Fitzhugh and 
L — -B a iedge regarding-syndTcattonr drafHand- revise' tetter tcr~ 

C. Handley. 90 


For legal services rendered through January 30, 1986 by H. R. 
Clinton and R. Massey: ^ ... 

\ Matter: 4 

General 

Conference with J. Latham regarding capital plans; research ASLB 
and FHLB'lawsv conference with P. Heritage regarding mass 
market of stock; telephone conference with S. Hawkins regarding 
proposed conference with FHLB supervisor; business plan; review 
j letter to Barnett; tefephone^nferences with J. Latham;.' 

preparation of auditor's 'request/ response letter;, related research; 


89 \ RTCKC42751; IG Ex. 111-32. 

90 ^ RTCKC42750: IG Ex. 111-31. 
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reservation of Madison Capita! Corporation name, correspondence - 

to Secretary of State. 91 

\ 

Xh afees f or all this work jotaj $4 1 _0Q1..5Q J _„There_js_nQ_breakdown by- 
timekeeper. 

There also is an invoice dated April 7, 1986 for services through 
March Jit w .198.6-.Qn.matteL4j:general. ,, _Th e chargeJcmseivices-tolajs SI 2.50, 
for one telephone conference with John Latham. The subject discussed and 

j the attorney who provided this service are not listed. 92 

‘ / 

i 

The Rose Law Firm's counsel told us that they had not seen these" 
invoices until we provided copies. Documentary evidence supports this. It 
shows the Rose Law Firm’s management could find no invoices and therefore 
attempted to reconstruct the firm's work from other sources. The reconstruction 
prepared by the Rose Law Firm in the 1990s suggests that Mrs. Clinton and 
~ \ Massey spent some time on this matter in the first several months of 1986.^ 

Ultimately, the stock offering did: not take place, 94 nor did Madison 
Gtrafa fv t y - receive- pemmssien-te-en gag e-tfv-bfekef age-servieesr 

C. The Rose Law Firm's work on the Castle Grande 
project . 

/ 1 . The acquisition of Castle Grande . 

a. Introduction. 


Between August and October 1985, while the Rose Law Finn was 
representing Madison Guaranty in the stock and brokerage^matters described 
above, Madison Financial acquired its Castle Grande real estate project. Of 


X 


91 


RTCKC42748. 


92 RTCKC42756. 

93 A note, apparently wntten by Herb Rule, states: "We could not find anything for 
Madison 83, 84, 85, 86 . . . Ttiere was a client Madison Guaranty set up but we do not show 
any activity. HCR" A "final recap" of "fees^om Madison Guaranty Savings^ Loan" shows' 
activity on “Madison Guaranty/stock offering" through- April 1986, but-some of the entries 
combine this with work on “IDC," a separate matter described below. The fees from January 
through Apnl 1986 totaled $6,977.25. A little over half. 33,608.75, is attnbuted to Mrs:' Clinton. 
RLF2 03027. As noted above, this final recap was created in December 1993. working from 
documents other than invoices. See n. 12 above. 

94 '"' IG Ex.UII-24, at 2. 
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Madison Financial’s investments, Castle Grande was one of the bigger losers, 

\ costing the institution an estimated S3. 8 million in principal ana interest. 35 

^ Castle Grande enc ompassed approximately 1,050 acres of jand in 

southern Pulaski County (Little Rock). 36 Madison Financial and a consultant 
named Seth Ward purchased the land from a company called Industrial 
Development Corporation of Little Rock ("IDC"). Seth Ward 97 is the father-in- 
lawj 2 f_Wfihsier Hubhell, then a partner in the Rose L aw Firm. The Rose Law 
x^Rrm has no apparent connection to much of Castle Grande's history,' but it did 
play a role in Madison Financial’s acquisition of the property. Therefore; this 
I report focuses on that acquisition. In particular, it focuses on Seth Ward's 
compensation and on his temporary ownership of portions of Castle Grancfe. 

As shall be described in part VI. C below, the principal issues can be 
described as follows: 

First, was Ward a bona fide purchaser, or simply a straw man or 
nominee for Madison Financial? 


man-^^nGrrunee—was-the-acqtitsition 
fraudulent, or did it intentionally violate an Arkansas regulation that limited the 
size of the investment that Madison Guaranty could make in Madison 
Financial-a regulation that management thought prevented Madison Financial 


Third, if fraud or intentional wrongdoing on the part of Madison Guaranty 
or Madison Financial did occur, was the Rose Law Firm responsible for the 
wrongful aspect of the acquisition and, if so, does it have any liability to the 
RTC? 


95 x 'Castle Grande is the subject of another report entitled A Report on Certain Real Estate 
Loans^and investments Made by Madison Guaranty Savings & Loan and Related Entities 
(Dec. 19. 1995) (hereinafter, "Castle Grande Report"). 

96 Castle Grande consisted of mostly undeveloped land located 15 miles south of Little 
Rock at the intersection of Highway 65/167 and 145th Street. IDC had owned the land since 
1974. IDC had financed its acquisition through several Little Rock banks, including Union 
National Bank of Little Rock, Worthed Bank and Trust Company and First Commercial Bank, 
N.Ai By 1985, these creditors were pressuring IDC to dispose of the property. 

97 ' Ward sued Madison Guaranty in 1987, after McDougal had left. Ward v. Madison 
Guaranty Savings & Loan Financial Corporation, No. 87-7530 (Pulaski Cty. Cir. Ct.) ^ 
(hereinafter, "Ward v. Madisorf). Ward sought to recover almost $400,000 in commissions that 
he said he had earned in connection with Castle Grande^X ^ tnal tra nscnpt and discovery 

Jrom this. case are cited frequently below. The trial transcnpt is cited as " Ward v. Madison R.T." 
Depositions are cited by the name of the deponent, e.g., “Ward Deposition/ 
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The role of the Rose Law Firm is difficult to delineate. Some documents 
no longer exist. Memories have faded. The relevant aspect of the 
acquisition-the terms of the deals between McDougal and Ward--are complex 
v arKLwer^_di5putedjaJitigation^.FoiJhese-jeasons_iLis best_to_sta4- by 
describing the acquisition of Castle Grande without much reference to the Rose 
Law Firm. Later, in part VI. C below, the evidence as to the Rose Law Firm's 
role in this acquisition will be analyzed. 


b. The negotiations with IDC . 

In the acquisition of Castle Grande from IDC, Seth Ward served as the 
principal negotiator for Madison Financial. 90 Ward, who was then 65 years~old 
and semi-retired, had gone to work for Madison Financial in May 1985." For 
$25,000 a year plus commissions, Ward was given the task of looking for real 
estate that Madison Financial might buy and develop. 100 

A few months after hiring Ward, McDougal asked him if he knew anyone 
connected with IDC. At the time, McDougal was not contemplating an 
\acquisition; instead, he owned some landlocked property just south of Castle 
G'rarrce-afxi-^fitecf-an-aoeess-easemenL—Wafd' knew- the-head-of"tUC (then 
Everett Tucker 101 ) and went to see him. Tucker had no interest in selling an 
easement but offered the entire property for sale at $5.5 million. 102 McDougal 
had no interest in anything that big, 103 but Ward continued to negotiate and 
uUimatefy^gct-the-price-down-to-$-'h-75-miHronT Ip4 . 

What happened next is not entirely clear. According to Ward, McDougal 
said he still was not interested in purchasing anything that big. 



98 X ' '/yard v. Madison R.T. 7-13. 

V \ 

\ ^ 

99 Warif v, Madison R.T. 5-7. 

100 Id. Madison Financial had hired Ward to represent Madison Guaranty in real estate 
deals. Ward received $25,000 a year plus 10 percent of any profits on the sale of properties 
he arranged. IG Ex. 111:35, at.2. 

101 Tucker died, and was succeeded by R.A. "Brick'' Lile, who has since died. 

i \ \ • / 

102 Id. at 7-8; Ward Deposition at 16. ^ 

i * / 

103 "After that meeting. Ward said McDougal became very abrasive with him and told him 
not to- bring any big deals in. That they do not want any big deals. They are only working on 
little deals." Seth Ward Interview, Dec. 9, 1986, Borod & Huggins Report, IG Ex. 111-54, at 125. 

104 -Ward Deposition at 16-18. Ward v Maoison R.T. 12. 
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Q. All right, sir Now, you have a contract for the 
purchase and sale of the oropertv for $1,750,000. Was Madison 
Financial able to carry that transaction? 

A. When I presented it to Mr. McDougal and told him I 
thought it was an exceptionally good purchase, he told me that 
Madison was unable to purchase that, I told him, "Well, if y 'all 
^ aren^t-gomg-to-purcbase-it, l will.". - - — 

Q.‘ What happened after that? 

A. He [McDougal] asked me [Ward] if I would 
participate with him and have Madison purchase that amount that 
they could afford to purchase and I purchase the balance. 105 

This makes it sound as though the property always was to be divided 
between Ward and Madison Financial. Other evidence, including other portions 
of Ward’s own testimony, casts some doubt on this. For a man who says he 
wanted all of the property, Ward seemed fairly casual about its division.. Asked 
aBOutHrow-the- property- was-divided, Ward- testified 

Q. How did you structure the deal, as to who would buy 
which portions of property? How did you and Mr. McDougal 
- — deckfe-that? 

A. Well, I don’t know how we came to it. I know what 
we did. 106 


Hubbell, in contrast, says that Ward told him that the idea of having 
v Ward buy part of the property came late; : ^ 

MR. ERICSON: Yes, '85. 

\ 

You mentioned a moment ago that your father-in-law told 
you at least a little something about this transaction. 

Q. ToThe best of your recollection, what did he tell . you 
in the time period August, September, October, 1985 about this 
transaction? ‘‘-, x ^ / 


105 Ward v. Madison R.T. 12-13. 

106 Ward Deposition at 19. Ward was 6^ years old at the time of the transaction and 74 
years old at the time of his interview. The transcript of Ward v. Madison shows that Ward’s 

"memory ts not what it once was. Repeatedly at *nal h® contradicted his deposition testimony. 
E. g.? Ward vr Madison R.T. 39-43, 45-46, 58-61, 89-91. 
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A. My understanding initially was that Madison was 
going to buy the entire parcel. And then at some point, I learned 
— thaUt-was structured so. that. Madison bought part,- and. my. 
father-in-law bought part. And then Madison lend him the money 
to buy that part, but he was still going to be paid, as it was sold, a 
commission. 


Q. When you say you learned these things, would these 
be things that you learned! from your father-in-law? 

A. Yes. 107 


Other evidence also suggests that the division of the property between 
Madison Financial and Ward occurred in the midst of negotiations and was not 
a condition of the deal from the outset'. 108 The files of IDC’s lawyer show that 
the lawyers began exchanging drafts of the paperwork in August 1985. 109 
The initial drafts do not refer to any purchaser other than Madison Financial, 
although they do permit Madison: Financial to assign its rights to an 

on this basis. A meeting of IDC’s shareholders to approve the transaction was 
set for August 19, 1985. 111 Draft minutes of Madison Financial purportedly 
reflect approval of the transaction on August 20, 1985, with all the land to be 



107 Hubbell Interview, Dec. 27, 1995, at 14:10-25. 


108 Thus, Hubbell testified before the Senate Special Committee on Whitewater: "I 
remember that initially Madison was going to acquire it all and.tfierrthe transaction changed to 
" where my father-in-law acquired part of it and Madison acquirecTpad of it. '^Transcript of 
Hearing Before the United States Senate Committee on Banking, Housing and Urban Affairs 
SpeciakCommittee to Investigate the Whitewater Development Corporation and Related Matters 
(hereinafter, "Senate Hearing Transcnpt"), Dec. 1, 1995. at 102:22-24. \ 




\ 


109 E.g.^ IG Ex. 111-40, at 9-12. 16-70. Negotiations must have begun earlier.. By July 30, 

IDC’s board oTdirectors had met to discuss a proposed sale of the land to Madison Guaranty. 
Thomas P. Thrash of the Rose Law Firm sent Darrell Dover a draft agreement on August 9,. 
1985 and his associate R. Davis Thomas, Jr. sent a revised draft on August 12. 1985. Id. 


/ 


/ 

112 IG Ex. 111-36. As with all Madison Financial minutes after December 1984 (as opposed 
to MuJison Guaranty minutes and earlier Madison. Financial minutes), these are of doubtful 
authenticity and may have been drafted long after the fact. -SeeJ(TExSr-IIM49, at 12-15, 

1110,51. On this particular draft, however, som°cne has wntten "Pat [presumably Pat Hentage. 

^ . - (continued...) 


110 IG Ex. 111-40, at 1 6- 17^draft prepared by the Rose Law Firm). 

111 IG Ex. 111-40, at 15. X v — 
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Then, at some point between mid-August and mid-September 1985. the 
documentation of the transaction changed. 113 As ultimately consummated. 
Madison Financial bought a portion of the land for $600,000 and Seth Ward 
N 3 oughtJhe^ernaind_er _fpr $1 . l5_million;Jhus._ signed Madison F.inanciaf minutes 
of September 12. 1985 approved a $600,000 acquisition. 11,1 

As between IDC and the buyers, the progress of the sale was simple 
and. s traightforw ard: On September 1 3 r .1_985_iOC ^Madison -Financial and the 
" consortium of Little Rock Banks executed an "Agreement" whereby Madison 
Financial (or, at its option, an “affiliate*) agreed to purchase Castle Grande for 
$1 ,750,000. 115 The papers were sent to the title company, which started to 
get ready for the closing. At some time in late September, probably after 
September 23, the title company was told that Seth Ward was to be the 
assignee. 116 On October 4, 1985, the land was conveyed, and on October 8, 
1985, the warranty deeds were recordea. 117 

c. The deal between McDouqal and Ward . 

In contrast to the simplicity of the deal with IDC, the terms of the deal 
between-MeD ouga t an dAVafchafe amb+guous,--were-sharply disputed and 


I 




1 12(... continued) 
now„.fc 


-pulled, from- minutes bock Id. 


Thrash's timesheet for August 20. 1985 reads: "Prepare corporate resolutions: 
telephone conf w/Seth Ward." RIC1 18697. Thrash says he could have preoared this 
resolution: it appears similar to the form he used. Thrash Interview. Dec. 1. 1995, at 14*r23- 
15:12, 23:5-18. 


1 13 Thrash and Thomas say they have .10 independent recollection of their work. Thrash 
Npterview, Dec. 1, 1995, at 8:17-9:3, 10:22-11:2. Thomas Interview^Dec. 19-, 1995, at 6:23-7:4. 

8: f 3^1 7. Their timesheets show no work in September 1985 on drafts'^ .the agreement. 
RIC1T8697-98 (Thrash has no entries between August 20, 1985 and September 30, 1985); 

RIC Id 8728^29 (Thomas has no entnes between August 16, 1985 and October 18, 1985). 
Thrash does not think he ever saw the agreement after August 20, 1985. Thrash Interview, 
Dec. ; 1, 1995, at 26:26-28:23. 

114 IG Exs. lfl-36, 111-37. Thrash said he had never seen these minutes before. Thrash 
Interview, Dec. 1, 1995, at 25:21-26:7. 


115 IG Ex. 111-38. Seth Ward signed this agreement on behalf of “Madison Guaranty 
Savings & Loan Association" even thouglr Madison Financial, and not Madison Guaranty, was 
the party to the agreement. ' v 

116 E. A. Bowen, president of Beach Abstract, the title company that closed the transaction, 
says he does not think the transaction was restructured to make Ward a vendee of a portion of 
the Castle Grande property until after September 23, T985. IG Ex. 111-43. at 1. 

117"- HG Exs. 111-44. 111-45, 111-46. 
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resulted in litigation that lasted for years. Those terms were set forth in five 
documents dated in September and October 1985, as well as in a host of 
documents executed the following spring. The five documents from September 
and-Qctobec-l-985-are: . - ... - 


Date 


Document 


_ — Sept^3^4-985 — 


Sept. 13, 1985 
Sept. 24, 1985 


Sept. 24 . 1985 


Memorandum4rom--McQougal to_Ward dividing 
the land and giving Madison Financiakan 
option to buy Ward's part. 

Assignment of real estate to Ward. 

First letter from Ward to McDougal, 
countersigned by McDougal; marked "void"; 
gives Ward a commission; gives Madison^ 
Financial an option but places no price on the 
option; does not give Ward any real estate to 
keep after exercise of the option. 


Second letter from Ward to McDougal; 
backdated to Sept. 24, 1985; gives Ward a 
commission; pays Ward $35,000 for the 
~o p tr o rrrgTves~Warch22.5- a cr e s to-keep after 
exercise of the option. 


Oct. 15, 1985 Loan of $1.15 million from Madison Guaranty 

to Ward, purportedly to finance Ward’s 
acquisition of his part' of Castle Grande, 
entered into 1 1 daysjafter IDC sold the real 
estate to Ward and Madison Financial. 

s s 

Each oKthese documents will be discussed in turn below. 

\ 

The September 3, 1985 memorandum from McDougal to Ward: This 
memorandum, written on Madison Guaranty stationery, is succinct; 
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September 3. 1985 


TO: 


Seth Ward 


FROM: Jim McDougal 


SUBJECT: Industrial Properry 


The following is a summary of aur conversation of last Friday: 

1. You will purchase all land north of 145th Street and the 
utility plants for $1,150,000. 

2. Madison will take an option for 270 days to purchase those 
properties for $1,187,000, plus accrued interest on the loan you 
will make to purchase the property. If any tax consequences 
should arise for you from the transaction, Madison will pay those 


3*. You-witf- have-the- present I DC-managed eoHeeHhe-rerit and 

utility payments and forward the net proceeds to Greg Young 
here. Greg will then apply this income monthly to the accruing 
interest on your loan. 

4. Madison will provide you with a letter requiring that you 
drive a prestigious automobile while you are in charge of this 
project. 


Ward says he deemed this September 3 letter totally inadequate" but 
did not explain why. 119 In testing / given in 1988, his only detailed criticism 
was of the "prestigious automobile" provision. 120 

The September 13, 1985 assignment from Madison Financial to 
Ward: This is even shorter than the September 3 memorandum. A crudely 



119 Ward Deposition at 48-49. 


120 : Id. at 49-50. Ward heaped scorn on the notion that he had angled for a "prestigious 

automobile": he said McDougal pressed him to take the car because "Everyone down there 
drove Mercedes and he had one he was trying to sell me."- Jd. ^Although -Ward did not mention 
ended up driving a Mercedes-Benz that hp bouaht f rom McDougal with a $40,000 loan 
from Madison .Guaranty. Denton Deposition at 30-31 . 
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drawn one-page document, it assigns to Ward the rights belonging to Madison 
Financial under the agreement executed September 13. 1985 with IDC to 
purchase 

. . . [ajll real estate ane [sic] improvements north of 145th Street 
including water and sewer systems less 6.6 acres which is leased 
the [sic] Levi Strauss . . . . 121 


The two letters dated September 24, 1985: Both of these letters were 
signed by War'd and McDougal. Both further detail the terms of the 
arrangements between them with respect to commissions, the option, taxes and 
(in the second version) a specific: 22. 5-acre parcel. There are material 
differences between the two letters. 122 Ward says that the first of the two 
letters actually was written on September 24. 1985, while the other was 
backdated to that date. 123 Neither was found in Madison Guaranty's or 
Madison Financial’s files. 124 

The first of the two September 24 letters was later marked "Void.” 125 
In his deposition, Ward testified that MbDougal drafted this letter even through it 


studying it carefully: 

He wrote this and we both signed it, but after the fact. I’m not a 
- — fawyer-ancLI-don^t — l-^of^t-Uke-the-fme-print-and-l-dofv’t-f»omially 
study what I’m signing carefully enough; but shortly after I signed 
this, I recognized that this still did not cover our agreement, so I 


121 IG Ex. 111-39; PI. Ex. 38 in Ward v. Madison. See Ward v.' Madison R.T. 14-15. Thrash 
and Thomas do not recall having even seen or worked on this assignment. Thrash Interview, 

NOec. 1, 1995, at 26:1-15. Thomas Interview, Dec. 19. 1995, at>90t seems^highly unlikely that 
any^ competent lawyer would have drafted an assignment this crude andJull of typographical 
_.ror$':- 

122 ; x Appendix B to this report contains a red-lined version of the two letters. 

123 The first letter, marked void, is SW 1-008 through SW 1-009; PI. Ex. 5 in Ward v. 
Madison. The second letter is RIC109218-19; IG Ex. 111-134. at 4-5; SW1-005 through SW1- 
007;: PI. Ex. 4- in Ward v. Madison. Regarding the backdating, see Ward Deposition at 51-53. 
As Denton said, "dates aren't sacred at Madison." Denton Deposition at 85. 


125 Ward Deposition at 50, discussing SW1-008 through" SVV1 -009. 

126 "Q. All right. So Mr. McDougal wrote' a letter to himself? A. Uh-huh.^,He did that 
several times." Id. At trial, however, Ward was less sure who prepared this letter. He testified: 

^ "1 honestly don't recall. I imagine it was somebody with Jim McDougal's staff." Ward v. 
Madison R.T. 36. 



124 Ward v. Madison R.T. >96. 
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wrote [the second September 24 letter]. And I said, "Jim, this is 
the agreement that we’ve agreed to; read it and see if that's not, 

\ in fact, the agreement." He did and he agreed it was the 

— — __agr.eement..and so we.signed [th£_second letter] ana voided- [the 
first letter]. 127 

Ward said the second September 24. 1985 letter is the definitive version 
It covers fiva-tnpics: -Wards. purchase^f^portion-of- the-CastieJafande 
property and Madison Guaranty’s financing of that purchase; Madison'" 
Guaranty’s option to buy back that land, less 22.5 acres; joint efforts to sell 
portions of the property and the application of the proceeds to Ward’s debt^ 
Ward’s commissions on any sale of the property; and taxes. 128 The terms - 
may be summarized as follows: 

1. Ward will take all the property north of 145 Street plus the water 
and sewer improvements (some of which were south of 145th Street) pursuant 
to the September 13, 1985 assignment. 129 In turn, Madison Guaranty will 
finance 100 percent of the purchase price, with the financing secured by the 
^property. ^ 


2. Madison Guaranty will pay Ward $35,000 for a 270-day option to 
purchase part or all of the property (excepting the 22.5-acre parcel) for a pro 
rata amount equal to at least the principal still owed on the note plus all 
^ac€niedH^rte^estT IJ ^-fThe-22T5-acre-parce^is-noteworth>>rbecat^se-the.parties , 
intentions with respect to it were sharply disputed in Ward v. Madison.) 

3. Madison Financial and Ward will attempt to sell parcels of Castle 
Grande as quickly as possible. The sale price of any parcel sold "will be 
mutually approved by [Ward] and Madison Financial Corporation." 131 The 

\ proceeds less Ward’s commissions will be aoplied to hfs debt .to Madison 
Guaranty. At Madison Financial’s discretion, any particular parcekmay be 
deeded back to Madison Financial pr> to a sales transa^. m 



127 Id. See also Ward v. Madison R.T. 15-17. 

128 The question- of who prepared this letter is discussed in part Vt.C below. 

N 

\ 

129 RIC109218-19; IG Ex, 111-134, at 4-5. The water and sewer facilities later were sold to 

Castle Sewer and Water Company, whicl>was established in December 1J985 by Jim Guy 
TucKer and R. D. Randolph. See Castle Grande Report at 19-23. ' 

130 RIC109218-19; IG Ex. 111-134, at 4-5.^ X 

131 RIC109218; IG Ex. 111-134, at 4. It is not entirely clear whether this- provision applies to 
all the property or only the portion being acqutrpd by Ward subject to the option. The parties 
later acted as though it applied only to Ward's portion of the property. 
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4. Ward will receive commissions on all sales of Castle Grande 
property, regardless of whether Ward or Madison Financial owned the parcel in 
question and regardless of who secured the sale. The rate of the commission, 
however^- w ill-depe n d Q n ~whether4he-propecty was- intended-for industrial use, in 
which case the commission will be 10 percent, or residential use, in which case 
the commission will be 4 percent. 132 


^ 5, Madison-Financial-vvill p ay - a ll- ta xes^special assessments, dues, 

/insurance premiums, etc." during the 270 days of the option. 

According to Ward, the main differences between the two letters were 
that the first did not specify adequately the $35,000 payment for the option^ and 
did not grant Ward the 22.5-acre: parcel that he wanted. 133 

As noted, the second letter was backdated to September 24, 1985; Ward 
could not recall exactly when it was drafted or executed. 134 The underlying^ 
purchase agreement with IDC had been signed on September 13, 1985. The 
land was conveyed on October 4, 1985, and the warranty deeds were recorded 
von October 8, 1985. 135 • 


The October 15, 1985 loan: Not until October 15, 1985, 11 days after 
the purchase of Castle Grande closed, did Madison Guaranty loan Ward the 
purchase price. Evidently Madison Guaranty financed the sale on its own 
^befortniocumenting the loan to Ward:' "The - loarrronce documerrtedrshowed 
that Ward had borrowed the entire purchase price of $1,150,000 on a non- 
recourse basis; Ward put no money of his own at risk. 136 


2. Post-acquisition developments . 

Developments after the acquisition of Castle Grande- shed further light on 
the question of whether Seth Ward was a straw man or nomineer^Most of the 
deC=<^pments stemmed from Madison Financial’s inability to pay Ward the 
commissions contemplated by the second September 24, 1985 fetter. 


132 RIC109219; IG Ex. IIM34, at 5. 

\ x - 

133 1 Ward v. Madison^ R.T. T8-20. At the time of trial, the 22.5 acres was valued at 
somewhere between $170,000 {Madison Guaranty's estimate) and $400,000^(Ward’s 
contention). Madison Guarant^p resented an appraiser who testified to tbeiigure of $170,000. 

Id. at 170-79. X , n ... ” " / 

134i Ward v. Madison R.T. 17-18. 

135 \ IG Exs. 111-44, 111-45, 111-46. ' " - 

1 36 IG Ex. 111-48; Ward v. Madison R.T. 24-25. 
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Shortly after the closing, Madison Financial began to sell portions of" 
Castle Grande. Many of the sales were to insiders; almost all were financed by 
Madison Guaranty. 13 ^ The proceeds of sales of Ward’s portion of Castle 
■^faade-wace-appliecLta- his.. debt^ By Februaxy_L986_these sales- had reduced 
Ward’s debt to approximately $70,000. if not less.' 38 The major portion of the 
proceeds came from the sale of portions of Ward’s Castle Grande holdings to 
former Senator J. William Fulbright and to Castle Water and Sewer 
^Qorop any - : --- 39 — — ^ 

After February 1986, relations between Ward and McDougal 
deteriorated, in large part because McDougal could not pay Ward his 
commissions. 140 McDougal responded by entering into a complex new series 
of agreements with Ward. The three main elements of these agreements were: 
Ward's commissions, estimated 1o be in excess of $300,000; the $70,000 
remaining on Ward’s mortgage; and the 22.5 acres. These three elements 
were intertwined in ways that the parties later disputed in litigation. 

For present purposes, it is not necessary to unravel all these elements, 
but one issue is significant: the treatment of the 22.5 acres. 141 Ward said it 
wag- add i t i o n a l co m pe n sa ti on t o him, above ~and~beyond t he S3 OO;Q0O+ in 
commissions and the $35,000 option payment. Madison Guaranty, in contrast, 
said the 22.5 acres never was intended to end up in Ward’s hands but had 
been carved out for him in an attempt to make the $300,000 in commissions 
taxable - notas"ordtrrary income~t?uras~tong^term capital -gainsr 


137 See Castle Grande Report at 6-29 x 

138 x .This was a disouted issue in Ward v. Madison. Ward said he thought the proceeds 
had paid his debt in full; Madison Guaranty, however, said that S70.000 was still owtng. 
Ward signed 'a new promissory note in that amount but it was later released when additional 
property sales netted another $70,000. Ward v. Madison R.T. 26, 32-33, 48, 51-54, 84-85. 

139. Ward v. Madison R.T. 122-25. Ward's mortgage loan was reduced by $450,000 from 
the Castle Sewer and. Water transaction and approximately $680,000 from the Fulbright 
transaction. Id. v \ / 

v 

1 X \ / 

1 40 i McDougal’s world begarvto fall apart in the spring of 1986. His debts became 

increasingly burdensome. As a consequence, Tie and hi s wife entered into increasingly 
questionable transactions, such as the $300,000 loan from David Hale's Capital Management 
Services, Inc. At the same time, the FHLBB examiners entered Madison Guaranty to begin an 
examination that would last six months ana -ead to McOougal’s final ouster from the institution. 

" 141^ 'Ward described this as "[cjhoice prope"*v." “the prize property, the prize location." 

Ward Deposition at 84-85. 
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By the spring of 1986, portions of Castle Grande had been sold for a 
total of approximately $3.8 million. 142 Ward asked to be paid his $35,000 
option and his commiss'ons, which he calculated to total somewhat in excess of 
^$300.000, 143 Ward needed- the money for_undisclosed_pecs.onaL.reasons, so 
he pressed the matter. 

On March 31, 1985, Madison Guaranty loaned Ward $400,000, 

S.lflO, Q Q Q - of - wh ich h e-re t u m ed within a- w ee k - or so. 144 To . cou n terbalance the 
remaining $300,000 plus the $70,000 allegedly still owing on the note that 
replaced the original mortgage, Ward purported to loan Madison Financial 
$300,000 plus another $70,943.47, although no money actually changed 
hands. 145 This was done, it is said, so that there would be some written 
evidence for the FHLBB examiners to see of Ward’s entitlement to the 
commissions. 146 

Ward released Madison Financial’s $70,943.47 note after Madison _ 
Financial released Ward on his $70,000 note. 147 The fate of the twin 
$300,000 notes and the 22.5 acres is less clear, as Ward’s testimony conflicted 
with Latham’s. 146 

Ward testified that he did not pay back his $300,000 note; instead, he 
gave Madison Guaranty a deed in lieu of foreclosure on the 22. 5-acre 
parcel. 149 As for the note Ward had received from Madison Financial, Ward 


142 Ward v. Madison R.T, 29-31. Madison Guaranty had financed virtually all of this^xnany 
of the sales later fell through and Madison Guaranty had to take back the real estate. 


143 At trial, Ward ultimately sougnt S39 1,840 less a $93,000~5eH3tf that he conceded. 
N Ward v. Madison R.T. 31-33. . 


144 Def. Ex. 1 in Ward v. Madison. The $400,000 was secured by Ward’s 22.5-acre parcel. 
Ward v. Madison R.T. 29, 49-52, 81-82. Hubbell does not know why Ward wanted the'money; 
he speculates' that taxes may have been the reason. Hubbell Interview, Dec. 27, 1995. at 24:8- 
25:13. 


145 PI. Ex. 19;. Def. Ex. 35-36 in Ward v. Madison. The loans, dated April 7, 1986, were 
due June 6, 1986. Hubbell recalls Ward talking about this loan but cannot remember its 
rationale. Hubbell Interview, Dec. 27, 1995, at 25:14-26:1. 

1 46 Ward v. Madison R.T. 27-29?49-54 v ^01 -02, 114-15. / 

147 Id. at 85-86 and Def. Ex. 37. / 

148 1 McDougal did not testify. Nobody knevrwhere he had gone. Ward said? “Somebody 
told me he was in Mexico. I don’t know where he is."' Ward. Deposition at T16. 

149 Ward,v. Madison R.T. 32, 81-84. 
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— said that it remained outstanding, providing additional evidence of the - 
commissions and option that had never been paid. 

^ — [ ath am agre.ecLin part: and disagr.aedJrLpacL_He .agre.ed.that'M'adison 
Financial had released Ward from personal liability on his $300,000 note, 
leaving Madison Financial with recourse only to the 22.5-acro parcel. 150 He 
knew nothing about Ward giving Madison Financial a deed in lieu of foreclosure 
because-by-theo-Lalham-had-lefl Madison Guaranty 151 As for Madison 
/"Financial’s $300,000 note to Ward, Latham thought it had been canceled and 
nothing further was owed Ward, but Latham had to admit that, so far as he 
knew, the note had never been demanded or returned. 152 


Further complexities blurred the evidence regarding the relationship (if 
any) between the commissions and the 22.5 acres. On May 1, 1986, for 
$1,000, Ward gave Madison Financial an option to buy the parcel for 
$400,000. 153 The parties disagreed about whether this option had anythingjo 
do with Ward’s commissions. As noted. Ward took the position that the 
acreage represented additional consideration to him, above and beyond his 
$300,000 in commissions, and that the option had nothing to do withjhis. 15 * 
MaUf so n G t^ararr^through-batham), i n-eentfast— s a t d -th at - th e -ggrS^ac re parcel 


simply secured the commissions, with the intention being that Madison 
Guaranty would exercise the option and thereby pay Ward the commissions 
owed. 155 In other words, most of the $400,000 ostensibly paid for the 22.5 
acres- re a tt y ^ w o u ld b e p a yment-of'the commissions-. 


Latham’s testimony could not be reconciled with the second 
September 24, 1985 letter, a point Latham conceded. 156 Madison Guaranty’s 


\ 


150 



Ward v. Madison R.T. 103-05, discussing Def. Ex. 4. 

Ward v. Madison R.T. 109. See PI. Ex. 35-37 in Ward v. Madtson. 


152 Ward v. Madison R.T. 112-14. 

! \ X X 

153 Ward v. Madison R.T. 55-56, 101-04; Def. Ex. 3. Counsel for the Rose Law Firm 

states that this option was created at the Rose Law Firm and that the letter "g" in the word 
processing code identifies N the author as Mrs. Clinton. On December 21, 1995, the RTC 
propounded a set ofinterrogatones to Mrs. Clinton inquiring about this. David E. Kendall, 
counsel for the Clintons; s says that Mrs. Clinton has reviewed the options (there/were several 
versions) but does not recatMhem. Memorandum of telephone conversation .with David E. 
Kendall, Dec. 28, 1995, at 1. "Kendall has promised that Mrs. Clinton will^respond to the 
interrogatories as soon as possible; x _ 


1541 Ward Deposition at 35-36. 

155 Ward v. Madison R.T. 101-03, 107-09. The option. is. DeL Ex. 3. - 

156 WardyV. Madison R.T. 110. 
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position at trial was that it was not bound by the second September 24, 1985 
letter, because the letter never had been approved by Madison Guaranty's or 
Madison Financial’s board of directors. Indeed, defendants argued, the letter 
Nvas-aot to be fQund_mJMadisoQ..GuafanVsJiLes>- Latham_and_Strayhom 
testified that they had never seen it before May or June 1986. 157 


In addition to questioning the bona fides of the letter, Madison 

/ deeming the 22.5 acres security for the commissions. According to Young, 
Latham's $70,000 in remaining debt was to become the tax basis for Ward's 
22.5-acre parcel. Ward, in the meantime, had held the parcel for six months. 
When Madison Financial exercised the option, it would pay Ward $400,0067 
This, less the $70,000 still owing, was an amount roughly equal to Ward’s 
commission, but the money would look like a profit on the sale of a parcel of 
land held for over six months, and Ward would be taxed at the lower capital 
gams tax rate then available. 158 


The evidence on this theory was disputed, with Ward supplying some of 
\the confusion. In deposition, Ward testified that he had agreed to wait six 
mdrrths-^oHTts-^^ """ 

Well, initially, he [McDougal] prepared a statement of 
moneys due me. but told me that, if he retained the commissions 

^ for-srx-TrronthST Fwoufd-benefit- w tth- long-term c a pitaFgains^-After 

/ verifying the accuracy of his contention, I agreed to do just that, 

and I let the commissions accumulate for a six-month period. 159 


By trial, however, Ward said his accountant had told him this idea would not 
work. 160 

After a two-day trial, the jury found for Ward ancTagains'T Madison 
Guaranty, implicitly agreeing with Ward that ownership of the 22.5 acres was 

v x 

X ^ V 

157 Ward v. Madison R.T. 196:3-8; Latham Deposition at 18-19, 33-34. 

158 Ward v. Madison R.T. 124-25. 166. 

159 Ward Deposition^ 29-30, 66-67. 

I X \ 7 

160 j Ward v. Madison R.T. 39^42. Neither side called him at trial, buj^irKdeposition Ward's 

accountant, Mike Scnaufele, testiiiecuhai McDoiigaf had quizzed him m Ward’s presence, as to 
how long Ward would have to hold real estate to qualify for the long-term capital gains rate. 
Schaufele answered "six months'' but said he did not know if anything further came of the 
discussion Schaufele Deposition, May 27, I988vat 11. Hubbell says he heardof the option 
and does not recall its rationale but is skeptical of the notion that Wards commissions could 
'•have been deemed long-term capital gams. Hubbell Interview, Dec. 27, 1995, at 26:10-27:6, 
28:4-31:7. 
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additional compensation to Ward rather than an attempt to obtain long-term 
capital gains treatment for his commissions. 161 Thus, for present purposes, it 
can be assumed that the acquisition of Castle Grande resulted in Ward,, who 
nevet-puL u p_ any money. nr assumed- any_osic-bei ng_owed-the-foi lowtn g : 


o approximately $391,000 in commissions: 

o an-option-payment-of $35,000; and .. 

o the "pnze property" -22.5 acres out of Castle Grande. 

In part VI. C below, these facts will be analyzed with a view toward 
determining: whether Ward was a straw buyer; whether the transaction was 
fraudulent or intentionally violated Arkansas regulations that limited the size of 
Madison Guaranty's investment in Madison Financial; and if so whether the 
Rose Law Firm had any involvement in and culpability for the unlawful aspects 
\ of this transaction. 

V 3. The liquor and sewer legal research . 


After the acquisition, the Rose Law Firm performed some legal research 
with respect to two Castle Grande-related matters late in 1985 and early in 
1986. The first concerned whether a brewery could be built on the property. 

th e-property 
Both projects 

presented straightforward legal issues, as to which legal research was 
performed and opinions were rendered. — 


might extend sen/ices to properties outside cf Castle Grande. 


The liquor research: A month after the purchase of Castle Grande, 
\McDougal arranged to sell "2 acres of cur best proper^To Bill Lyon for 
erection of a brewery and tasting room.‘ 0? In a memorandum from-McDougal 
to Ward dated November 20, 19C McDougal noted that the property needed 
"ABC" approval: 

X N Subject to approval by the ABC, Bill will place his brewery 
in the shelPbuilding, along with a tasting room. I have spoken with 
the Governor onJhis matter, and expect it will be approved. We 
must be very'carefuLto not mention that there will be a ’tavern’ in 
• the location, as word is already out to that effect and it is causing 


161 Ward obtained a verdict and judgment for $353,502.57-the full amount he sought less 
a setoff he conceded. After the failure of Madison Guaranty and a great deal of appellate 
activity. Ward and the RTC ultimately settled for mutual general releases and the- return by 
Ward to the RTC of $325,000. — ' 

162^ IG Ex:. 111-57, at 1. 


12123240 

Privileged and Confidential 


- 34 - 


Anomey-Client Pnvilege 
Attorneys Work Product 


1392 


I \ 


/ 


us problems in the area. Bill’s operation must be sold both to the 
state regulators and to the public as a tourist attraction. 163 

v TheJegal issue,, which Richard T-Qonovan handled- subject-to- Mrs. Clinton’s 
supervision, was whether the proposed site for a new brewery [a Castle Grande 
commercial parcel] fell within Union Townsnip's "dry area." 164 The project 
involved recreating the history of certain Arkansas townships, legal research 
and-inter v i ews . 165 ^paralegal ( Rebecca- Arnold)-was^structed~ta-search 
/^through the county clerk's records. 166 

Although Donovan’s typewritten memorandum associates the project_with 
Madison Guaranty (and no one else), an undated handwritten memorandum 
from Mrs. Clinton to Donovan states: 


I visited with Seth Ward and gave him a copy of your 
memorandum and with Ken Shemm [a Rose Law Firm partner]. 
Please see Ken about a strategy to approach the ABC to argue 
the "dissolved township" theory. Thanks. Hillary. Charge 
Madison Guaranty IDC. 167 


Jim McDougal obtained a copy of the same memorandum and sent it to Jim 
Guy Tucker under cover of a memorandum dated February 7, 1986, which 
reads as follows: "It looks like our township is dry. Attached is an opinion Seth 
^got-from-hrs- a ttorn ey ^- 1 6 6 

The sewer and water research: This work apparently began in October 

1985, when David Thomas researched some issues and prepared a 

memorandum (which has not been located) to Webster Hubbell. 169 Apart 
from that memorandum, the legal work on the sewage issue is well 


\ 



/ 

163 

Id. ' 


\ 

164 

RLF2 < 

165 

RLF2 i 

166 

j RLF2 ' 

167 

l 

, HLF2 

168 

IG Ex. 


RLF2 02965-80, RLF2 02998-3019, RLF2 03106-3121; IG Ex. 111-62. 

\ 


RLF2 02968; IG Ex.iU-61. 


his liquor research. IG Ex. 111-68, at 3-4. On several timesheets reflecting this work, Donovan 
identified the client as “Seth Ward." RIC1 1871 1-12. ^ 

169 RICT18729; Thomas Interview, Dec. 19, 1995, at 13. 
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documented. 170 The issues here seem to have been determining the powers 
of Castle Sewer & Water Company and deciding whether it needed certain 
permits to exercise these powers. 1 ' 1 

4. The Rose Law Firm’s records of its Castle Grande 


^ Mad fs on-G uafam y ' s - r e e of d s contain-tbfee-invoiees-Felated to its Castle 

Grande work. The first such invoice reads as follows: 

For legal services rendered through January 30, 1986 by H. R. 

Clinton, T. Thrash [Thomas P. Thrash], R. Donvan [sic: Richard 
T. Donovan], K. Shemin [Kenneth R. Shemin] and J. Birch: 

Matter: 5 - I.D.C. 

Review contract for sale; telephone conference with Seth Ward 
and Charlie Cook, Daryl Dover, Alton Bowen at Beach Abstract, 

Peggy Rogers and Steve Wade[?]; make changes in documents; 
'"~~i^evynchanpe'sn correspond enuatcrath pertiesT 

attend I.D.C. board meeting; prepare corporate resolutions; review 
title commitment; attend closing; review bill of assurances; 
meetings with Seth Ward, Bob Wilson and Charlie Cook; research 
— on~wfrarap p rovals r pe rrnitsrerc . , are necessary to operate~sewer 
and water facilities; multiple telephone conferences with state and 
county agencies; memo about utility status; conferences with Seth- 
Ward regarding purchase from Brick Lile and proposed industrial — 
development on site; research into state law governing liquor 
permits; research at county clerk’s office and election commission; 
telephone conferences with election commission; numerous 
telephone conferences with Dary! Dover. 172 

For these services, Madison Guaranty was billed fees of $4,651. SO and 
disbursements of $18.85, for a total of $4,670.35. 173 


170 RLF2 02892-02964; IG Exs. 111-66, 111-67 

171 Again, Richard Donovan remembers nothing about this work. IG Ex. 111-68. at 4. 

172 RTCKC42747; IG Ex. 111-51. - - - ' 


work. 


173 
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The second such invoice is dated March 6. 1986 and covers services on 
matter 5, "I.D.C.," through February 13, 1986. ,7J Ail the services seem to 
have pertained to the liquor and sewer issues: 

Receipt and review of R. Dcncvan memo on manufacturing 
facility; Conferences with R. Donovan, J. Birch, H. Clinton and 
K. Shemin regarding permit to manufacture beer in "dry" township; 
Research at County Courth ouse re gardin g Old Union Tow nship: 

/■"' Ran Lexis search for cases deal'ing with township dissolutions;^ 
Research issue of effect ofi Township dissolution on "wet/dry" 
status; drafted memo; Telephone conferences with Pulaski County 
Election Commission regarding boundaries of Old Union — 

Township; Telephone conference with Secretary of State regarding 
boundaries of Old Union Township; Memo to B. Arnold regarding 
county court research; Researched issue of public utility, supplying 
of water; Telephone conference with PSC legal staff; Drafted 
memo regarding public utilities. 175 

For these services, Madison Guaranty was billed fees of S990.00 and 
disbursementS-Qf.S3.25>Jcii a total of S993.25. 176 — 

The third such invoice is dated April 7, 1986 and covers work through 
March 31, 1986. 177 Again, the services all seem to have pertained to the 
liquor, and_sew.ec, issues: 

Revised memo regarding public utility issues; response to auditor's 
request; research at county courthouse regarding old Union 
Township boundaries; telephone conferences with Marie 
Flickenger (County Planning); office conference with Rick 
Donovan, research at Ark. Historical Society; telephone 
conference with Ark. Historical Commission; Seth- Ward; 
x conference with and telephone conference with Jane Dickey\ 
regarding port; regarding Union Township; researched issue of 
effeet v of potential water patrons being within Little Rock city limits; 
drafted memo; reviewed Donovan memo. 170 


174 

RTCKC42755. 

x 



175 

Id. IG Ex. 111-64 




176 

RTCKC42755. 




177 

RTCKC42757. 

\ 




173" 

/J.'IG Ex. 111-65. 
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For these services, Madison Guaranty was billed fees of $817.25 and 
disbursements of $68.87, for a total of $886. 12. 1/9 

There are gaps and inconsistencies in the documentation, as illustrated 
by the following chart, which compares the invoices to the other two available 
sources of information: timesheets and ‘fee credit reports": 180 




Fee Credit 
Reports 

rnvoiced 

Fees 

-Invoice 

Date 

'Time 

Period 

Tfmesheet 
Hours Billed 

8/85 

Thomas 1 .2; 
Thrash 7.4 



! 

10/85 

Thomas 3.5; 
Thrash 5.0 




11/85 


Thrash $833.50 



12/85 

Donovan 5.75 




^01/86 

Arnold 2.0 

Clinton 

$4,651.50 

1/30/86 


Donovan 3.0 

$2,731.25; 
Donovan 
$468.75; Thrash 
$262.50 



02/86 

Arnold 5.85 
Donovan 8.25 


$990.00 for 
services 
through 
02/13/86 

03/06/86 

03/86 

\ x 

Arnold 1.25 
Donovan 3.0 

Donovan 
$825.00; Birch 
$85 

$84-7,25 for 
services 
through 
03/31/86 

04/7/86 

05/66 V 


Arnold $48; 
Clinton $70 




179 RTCKC42757. ^ ^ / 

180 The timesheets data comes from RIC1 18693-701 , RIC1 18724-29 ana* RICl 18702-23. 
The fee credit report data comes from RICl 20795-826. The invoices are cited above^ The fee 
credit report data sometimes lumps together several matters. For example, the $2,731.25 
attributed to Mrs. Clinton in January 1986 is marked "Stock Offer & IDC." ..No means has been 
suggested to separate these matters, although as noted above there is little evidence of activity 
with'respect to the stock offering in January l9bo. 
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The work described in these invoices falls into three general categories: 
Work on the purchase of Castle Grande itself (the first six lines of the 
January 30, 1986 invoice); work on the sewage and water facilities at Castle 
Grande; and work on thejiquor permit issue. Review__of the documents 
producea by the Rose Law Firm reveals a number of documents pertaining to 
the sewer and liquor work but virtually nothing pertaining to the purchase of 
Castle Grande. The invoices quoted above suggest that meetings were 
attended_and documents were reviewed and edited, but none of th is appears in 
the^documentary evidence. Mrs. Clinton has no recollection of any work on. the 
acquisition, but this may signify little, as she apparently also has forgotten her 
work supervising the legal research pertaining to the Castle Grande liquor and 
sewer issues, as to which there is ample documentary evidence. When asKed 
in an interrogatory about Castle Grandfe together with a number of other real 
estate projects funded by Madison Guaranty, she replied: "I don’t believe I 
khew anything about [Castle Grande or, with one unrelated exception, any of 
the other real estate projects listed in the interrogatory].” 181 


The Rose Law Firm’s other work for Madison Guaranty . 


work, the Rose Law Firm represented Madison Guaranty with respect to several 
loans. The first, mentioned above in footnote 88, was the Bibler-Golden loan in 
Colorado. 182 This work seems to have been undertaken sometime between 
JuxiB-43B5-ancLJanuary-t9B6i^— The otber^two- loans- were -the- Bahcock 
Center and the Tulsa Econolodge loans. Judging from the documentary 
evidence, both seem to have been workouts that occurred after the default of 
two commercial loans, in both of which Madison Guaranty had obtained 
participations from Savers’ Savings. It appears that these were the last matters 
that the Rose Law Firm undertook for Madison Guaranty. They did not begin 
until April or May 1986 and apparently continued into'late-L986 or 1987. 184 

In August 1985, Madison Guaranty considered filing an-application to 
move its principal office to Little Rock. Madison Guaranty’s president decided 
not tVuse\lphn Selig of the Mitchell, Williams firm but to use Hillary Rodham 


181 Interrogatory Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogatory No. 29(a), at 73-74. 


182 i See RLF2 03084-03105, 03122-51; IG Exs. 111-71, 111-72. 

183 RLF2 03C85 and IG Exc. ftf-71 andTll-72 suggest the matter began in June 1985., The 
latter date comes from the January 1986 invoice, which shows less than one hour’s work on 
this matter. IG Ex. HI-73. 

184 RLF2 03020-25. 03032-61, 03064-82; IG Ex. 111-76. CJ. RTCKC4Q733-40 (which 
--suggestsj)ut does not explicitly state that work for Madison Guaranty continued after May 15, 

1987): 
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Clinton instead.' 05 No evidence has been found suggesting that anything 
came of this idea.' 06 

_ E 1 The Rose Law Firm’s withdrawal from representing 
Madison Guaranty . 

In March 1986, the FHLBB began an examination of Madison Guaranty 
Thg_ report of ex amina tion as of_March 4. 1986 107 severely criticized Madison 
Guaranty and its management. As summarized in the supervisory letter 
accompanying the report: 

[T]he continued financial viability of Madison Guaranty as it 
currently is structured is questionable. As of September 30, 1986, 
the Association’s reported net worth of approximately S2.3 million 
was $3.4 million short of its minimum net worth requirement. . . . 

Even without giving consideration to the examiners’ classification 
of assets ... it appears that Madison Guaranty's net worth will be 
exhausted within ten months. 

^ TheJoUowiog- matters of regulatory, concern-were discussed 

by the examiners: conflicts of interest, high risk land 
developments, poor asset quality, excessive growth, inadequate 
income and net worth, low liquidity, securities speculation, 

— excessive- compensat io Rr-and pooc-records-and controls . 

In connection with the examination, a total of ten land 
development projects/direct investments aggregating $19.1 million 
(net book value) were reviewed and classified pursuant to Section 
561.16(c) of the Insurance Regulations [12 C.F.R. § 561.16(c)]. 

As a result of the classification process, losses of approximately 

\ ^ 

185 X RIC023267; IG Exs. 111-74, IH-75. Massey says he has no recollection of working on 
this. IG Ex* 111-28. at 11. 

186 Madison Guaranty's principal oflice remained in Augusta. Arkansas until 1988, when 
Madison Guaranty successfully petitioned to change it to McCrory, Arkansas. The matter 
seems to have been handled without help of counsel. ASD0615-93. The Rose Law Firm's 
name appears nowhere in the papers. 

/ 

137 This report of examination (the "1986 ROE") is dated as of Marched, 1986. This is not 
the date on which it was completed. Instead, this is the"" day that, or the day before, the 
examination started. Jim Clark Interview, Oct. 20, 1994, at 18. Examiner Clark stayed at 
Madison Guaranty until late August or early Ciptember 1986. Id. at 22. Although its 
conclusions had been discussed with Madison Guaranty’s directors in June. and July 1986. the 
report itself was sent to Madison Guaranty’s directors under coveTof a letter dated January 7. 
1 987T~PMS047 1 -72. 
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$7.6 million were identified due to asse f s classified as doubtful or 
loss 188 

[_n addition t o the se criticisms in the supervisory letter, the re port' of 

examination itself asserted that Jim McDougal aommated Madison Guaranty 
and Madison Financial and had diverted funds to the McDougals’ friends and 
relatives. The report also noted improper recognition of income in connection 
with _seller-financed sal es _o[_r_eaj_estate held by Madison Financ ial and stated 
that apparent losses associated with three real estate projects (Campohello, 
Maple Creek and Castle Grande) were sufficient to render Madison Guaranty 
insolvent. 189 In addition, the report asserted that "management blatantly 
disregarded numerous regulations, including the growth regulation. It is also 
apparent that certain provisions of the August 6, 1984 Supervisory Agreement 
were ignored." 190 

On June 19, 1986. in the midst of the examination, the FHLBB wrote to 
the Board of Directors of Madison Guaranty to report on its interim findingswith 
respect to the operating practices of Madison Guaranty. This letter alleged a 
violation of the 1984 supervisory agreement. It also noted Madison Guaranty’s 
cortrnued-4a4ure4o^omply-Av4h-the FHLBB^s-net-worth requirements As of 
April 30, 1986, Madison Guaranty’s net worth was approximately $1.65 million 
short of the minimum requirement. The letter asked the Board to meet with 
FHLBB officials in Dallas. 191 


On July 11, 1986, the FHLBB met with Madison Guaranty’s board of 
directors in Dallas. The board was accompanied by attorneys from the Mitchell, 
Williams firm: John Selig and his associate Breck Speed. The FHLBB 
regulators outlined Madison Guaranty’s problems, starting with a net worth 
deficiency. 192 In particular, the regulators criticized Frost & Company’s lack of 
independence, noting that a Frost partner had borrowed money from Madison 
Guaranty. 193 Madison Guaranty's directors were instructed to remove Jim 
\ 

N, 

x \ 


188 PMS0471. . 

189 1986 ROE at 2, PMS0475. 

190 ,ld. 

191 RTCKC33989-91, ASD1341-43. 

192 See ASD1 833-35 (Beverly Bassetts, notes of the meeting). See also IG Ex. Ilf-25, at 

14-11 (Bassett’s description of the meeting, including her desire to remove McDougal from 
office). _ 

193" /dT" - 
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McDouga! or, in effect, have the FHLBB do it for them. 194 Selig bargained for 
a consulting arrangement or a voting trust for the McDougals. The FHLBB 
Supervisory Agent Walter Faulk said no: The McDougals. Latham and Bill 
v Henley must go. 195 They_did_.__The sa me m onth, McDou qal s uffered a 
nervous breakdown. He later was diagnosed as manic depressive and had an 
operation to clear an artery running to his brain. 196 

QnJ.uly_14. 1 9 86. M rsJSlinton retuimcLMadison Guaj;aatyXl etainer and 
took steps to have her firm cease representing Madison Guaranty. Oh\that 
day, Mrs. Clinton sent a letter to McDougal and Latham at Madison Guaranty 
by hand delivery. 197 The letter attempted to do four things. First, it 
memorialized the Apnl 1985 monthly retainer arrangement (S2,000/month)T _ 
between the Rose Law Firm and, Madison Guaranty. Second, it stated that 
Madison Guaranty “continues to rely on a number of other law firms to provide 
ongoing representation, and that our representation has been for isolated 
matters and has not been continuous or significant." Third, Mrs. Clinton 
returned the July monthly retainer check of $2,000 and the Rose Law Firm" 
issued a check to Madison Guaranty for a retainer credit of $4,622.53. Fourth, 
Mrs. Clinton stated that any future representation will be on a case-by-case 
bastSr-The^- becV a re- VineefiT Foster amf-Herb-Rule.-- 96 

On July 17, 1986, Mrs. Clinton wrote an inter-office memorandum to 
Herb Rule advising Rule (and Foster) of the July 14. 1986 correspondence. 
^Tbe^ef^faf^uFrv^oFvfiFms-thaHthe-Rose Law-Firrn-was- ,, eontintHrig.to do work 



194 N Steve Cuffman Interview. Apr. 26. 1994, at 15-16; John Selig Interview, June 8, 1994. 
at 10- tl. Sarah Hawkins said the FHLBB "moved in" on July 11, 1986. Hawkins Deposition 
taken Apr. 9, 1990 in RTC v. Frost & Company , No. LR-C-89-216 (E.D. Ark.), at 14. See 
ASD1 833-35 {Beverly Bassett’s notes of the meeting). 

195 RTCKC33981-88. ‘At the time, Jim McDougal was president of Madison Financial, but 
he held no position at Madison Guaranty, having resigned as chairman and a director in 1984 

196 McDougal R.T. at 905/929-30\.^ 

197 RLF2 03062-63; IG Ex. 111-77.' Latham said the letter was not preceded by any 
discussion of the end of the retainer arrangement. IG Ex. 111-29. at 2. 

198 RLF2 03059. Rule had been working on the Babcock Center and Tulsa Econolodge 
workouts^ Foster does not appear on the Madison Guaranty invoices, but he had handled 
litigation. for Madison Bank & Trust Company in 1981 and 1982. as descnbed above. 
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on only one matter, namely the Babcock and Econolodge loans." 199 That 
work continued into late 1986 or early 1987. :o ° 

There may have b een several reasons why Mrs. Clinton de cided to 

return the retainer and wnte her July 14, 1986 letter. According to a statement 
made by Mrs. Clinton last year, once it was determined that Madison Guaranry 
could not meet the requirements imposed by Beverly Bassett for the issuance 
of preferred stock. Mrs. Clinton wrote the Jul y 14, 198 6 lett er. 201 More 
recently, in her interrogatory answers. Mrs. Clinton attributed the returmof the 
retainer to the Rose Law Firm’s increasingly active practice representing the 
Federal Savings and Loan Insurance Corporation ("FSLIC"). Asked why she 
returned the retainer with the letter of July 14, 1986, she answered as follows: 


This was a letter intended to terminate the "retainer 
arrangement" with Madison Guaranty, and the decision to 
terminate was made shortly before the letter was sent. In view of 
the increasing work the Rose Law Firm was doing for FSLIC, 
particularly with regard to the .eceivership of the Guaranty 
Savings and Loan Association in Harrison, Arkansas, tne firm had 
-decided-in early July,_l9£6, generally, ta. avoid, taktng-on any new 
or expanded representations of S&L’s or their affiliates. 
Accordingly, I wrote to Madison Guaranty on July 14. 1986, to 
terminate the monthly "retainer arrangement." In any event, as 
my l etter -in d i cate dr4he4irm-had-not-doQe-a-significant-amouDt.of 
work for Madison Guaranty: the S&L "has run a credit in its 
account at the end of every month" and Madison Guaranty "has 
been relying and continues to rely on a number of other law firms 
to provide ongoing representation." 202 


X 199 RLF2 03059. This seems to be accurate. According tcra-phone* message slip, on 
July 9, 1986. Don Denton called Mrs. Clinton. RLF2 03061. Denton reguestecfthe ortgmal files 
for the-Babcock Center and Tulsa Econolodge matters for the "examiners review.” "On July 10. 
1986 v KeWi Burns (a Rose associate) wrote a cover letter to Denton enclosingjhose files (with 
a copy' to Mrs^.Clinton). RLF2 03060; IG Ex. 111-76, at 13. 

\ 

200 IG Ex> 111-76, at 14-21. 


201 Text of Mrs. Clinton's April 22. 1994 press conference, as transcribed by Federal News 
Service, at 15. The timing of this, is difficult to verify, given that the preferred stock matter had 
been dormant for some time. 


\ X 

292 Interrogatory Responses of Hillary Rodham Clinton. May 24. 1995, answer to 
Interrogatory No. 17(g)(2), at 36-37. Hubbell's statemehtTblfieJG is consistent with this: IG 
Ex. lli-69. at 10. So is his recent testimony before the Senate Special Committee. Senate 
Hearing Trgpscnpt, Dec. 1, 1995, at 154:1-155:6.. ^Vincent Foster supervised the Guaranty 
Savings work. Hubbell Interview, Dec. 27, 1995, at 44:13-45:9. The FHLBB took over 
Guaranty Savings on December 6. 1985. FHLBB Press Release datecfbec. 6, 1985. The 

(continued...) 


12 i <23240 

Privileged and Confidential 


- 43 - 


Attomey-Clieni Pnvilege 
Attorneys' Wor* Product 


1401 


In any event, apparently the return of the retainer had nothing to do with 
the removal of Messrs. McCcugal and Latham by the FHLBB. As or when she 
wrote her July 14. 1986 letter. Mrs. Clinton says she knew nothing of this. :o3 
Soon enough, however, rumors of problems at Madison Guaranty began to 
circulate. :0J By July 25. 1986. Maaiscn Guaranty's problems maae the 
Arkansas Democrat. Rumors or ns insolvency, according to an article, were 
circulating "widely throughout Little Rock. ' 205 The article made no mention or 
McDougaCs and Latham's removal. 

On w»uiy 22. 1986. Frost £ Company resigned as auditors for Madison 
Guaranty after FHLBB examiners raised questions about Frost’s independence 
in light of the fact that one or Frost's partners had borrowed money from 
Madison Guaranty. 206 On SeotemDer 8. 1986. Madison Guaranty notified the 
FHLBB\distnct director of examinations ot Frost's resignation.”' Peat. 
Marwick, Mitchell and Company replaced Frost & Company as Madison 
Guaranty's auditors. 


202(.. .continued) 

Bose Law Firm was retained to hancle the Guaranty Savings work m Januarv 1986.. rougmy six 
months before Mrs: Clmfon's letter - 

203 Id., answer to Interrogatory Nc. 1 7(g)(5). at 38 ("When I wrote mv Juiy 1". 1986. meric 
to Herd Rule (RLF2 03059) and my Juiv 14. 1986 letter to Messrs. McDougai anc Latnam 
fRLF 2 03062-0 3063). I do not oelieve I had heard anyrhing_accut a Juiy l 1 , 1986 meeting in 
-Dallas between FSUC and Madison Guaranty oersonnei.*). Hucoeil savs that these matters 
had nothing to do with the decision to stoo representing Madison Guaranty. IG Ex. 111-69. at 
10-11. His Senate testimony is amoiguous: 

Mr. Chertctf Was that [the cec:s;cn to cease representing Maaison Guaranty] 
shortly before the bank examiners finally insisted that Mr. McDougai be tossed 
out of the oanK. 

\ 

Mr. Hubbeil. I believe Mr. McDougai was already out of the bank, but I may be 
v , wrong, by that time. 

Senate Hearing Transcript, Dec. 1. 1995. at 154.7-11. Compare Hubbeil Interview, Dec. 27. 
1995, at 340:18-41:10. where Hubbeil says he recalls Seth Ward telling him. before McDougal's 
resignation, that "the regulators are all over, and McDougai may be getting out.' 

204 Some people had an inkling of proolems even before this. Seth Ward told Webster 

Hubbeil in the spring of 1986 that he "had some sense Madison was having trouble" and was 
"very anxious" about whether he was going to be paid the commissions ne was owed. Huobell 
Interview. Dec. 27. 1995. at 43:21-44:12. ^ 

205 Oavid Wannemacher, "Third S&L Reportedly Facing Difficulty." Arkansas Democrat , 

July 25. 1986, RLF2 01624 

206 RTCKC42744-45. 

207'' RTCKC42743-44 
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On September 20. 1986. Mrs. Clinton responded to a Peat. Marwick-. 
Mitchell & Company audit letter for Macison Guaranty. Her letter states that the 
Rose Law Firm was not made aware or any pending or threatened litigation, 
claims or assessments against Madison Guaranty." 8 The letter notes that 
Madison Guaranty owed the Rcse Law Firm $2. 160.55 for sen/ices and 
expenses as of June 20. 1986. As noted. Mrs. Clinton's July 14. 1986 letter 
had refunded S4.522.52 tc Macison Guaranty and returned the $2,000 retainer 
check for July 1986. No clear explanation has been offered for why this money 
was not applied to the outstancmg receivable for $2,160.55 rather than being 
refunded by Mrs. Clintcn. 209 

As oreviously notec. the Babcock Center and Tulsa Bconclodge work 
continued on, apparently at a low level or activity, to November 1986 and 
possiDiy into 1987. 210 


VI. ANALYSIS . 

A. Potential causes of action . 

1 . Primary liability for fraud or intentional misconduct . 

As noted in part ill above, the scooe of this investigation is defined by 
the_appUcable~statutes-of-limrtatK>nSi -wmch encompass claims-oMraud and 
intentional misconduct. 

The meaning of "fraud" is determined by looking to state law. 2 ” Unaer 
Arkansas law. the elements of common law fraud are: 

o A false representation of a material fact: 

o Knowledge or belief on the part of the person making the repre- 
sentation that the representation is false; 

o An intent to induce reliance upon the false representation; 


208 RTCKC41 005-06. 

20S Mrs. Clinton does not know why the Rose Law Firm returned the balance of the 
retainer to Madison Guaranty when work was still ongoing and the Q cse'Law Firm was owed 
money. Interrogatory Responses of Hillary Rodham Clinton. May 24. 1995. answer to 
Interrogatory No. 17(g)(4). 17(h), at 37-39. 

210 E.g.. RLF2 03024-25. 03037. 03049: IG Ex. 111-76, at 14-21. 

21 1 O'Melveny & Myers v. FDIC. 1 14 S. Ct. 2048 (1994). 
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o Justifiable reliance, and 

o Resulting damages. 

The meaning of "intentional misconduct." on the other hand, is not 
entirely clear. In the absence of any clear caselaw. a reasonable construction 
of this language would encompass intentional torts, such as conversion, and 
other aclionaDle_conduct_so_long as that conduct is accompamedby the 
requisite intent. For example, while not always thought cf as an intentional tort, 
a breach of fiduciary duty could be intentional. Similarly, evidence of an intent 
to defraud someone to whom a fiduciary duty is owed, or to convert that 
person s property, might establish an intentional breach of the duty of lovalty 

2. Secondary liability for conspiracy or aiding and 

abetting . 

In addition to primary liability for fraud or intentional misconduct, a 
reasonable construction of the extender statute also would have it encompass 
theories of secondary liability that are based on intentional misconduct. Such 
tlTeoft e s i n clude-eonspirae-y-afKj-aiding and -abetting^. 

In Arkansas, the elements of civil conspiracy are: 

- - -© A-eomd+natien-of-two-or- more-persons: 

o To accomplish an unlawful or oppressive purpose or a lawful 
purpose by unlawful, oppressive or amoral means: 

o Cne or more overt acts committed pursuant to the conspiracy: 

\ o Damages caused by these acts . 213 

To state a claim for civil conspiracy, one must be able to identify the 
underlying unlawful act that the conspirators were aiming to commit. The 
conspiracy (oragreement) by itself is not actionable unless one can show that it 
was aimed aUhe commission of the wrong. Thus, while conspiracy is 
sometimes referred to as a claim or cause of action all by itself, it is better 
conceived of as an alternate way of pleading the underlying tort against a group 
of people, some of whom did not commit all the elements of the tort themselves 


212 Morns v. Valley Forge Insurance Co., 305 Ark 25, 805 S.W.2d 94.8, 951 (1991) 

213"' Mason v Funderburk, 247 Ark. 521, 446 $.W 2d 543. 548 (1969). 
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and thus would not De airectly liable individually absent the allegation of 
conspiracy. 

Arx ansas has expressly acoptec the principle of aiding and abetting: 

All who actively particiDate in any manner in the commission of a tort, or 

who command, direct, advise, encourage, aid or aDet its commission, are 

jointlv and _seve_rally liable therefor: 15 . . 

The Arkansas courts have not, however, delineated the elements for establish- 
ing aiding and abetting liability in a civil context. 

Other courts, in slightly different contexts, have elaborated on the 
elements of aiding and abetting and on the standard to be applied in 
determining whether the elements have been satisfied. In a leading case, one 
federal court, relying in part on Restatement ( Second ) of Torts § 376 (1979), 
set forth the following elements for aiding and abetting: 

o the party whom the defendant aids must perform a wrongful act 
that causes injury^-- 

o the defendant must be generally aware of his role as part of an 
overall illegal or tortious activity at the time that he provides the 
^ - assistance: and -■ - 

o the defendant must knowingly and substantially assist the principal 
violation. 216 

Like conspiracy, aiding and abetting is a legal theory used to impose 
liability on someone who knowingly assists in the commission of a tort but does 
not perform all the elements of that tort himself. Without- the underlying tort, 
them ; s no claim for aiding or abetting 

vjhus, to have a claim under any of these theories, the RTC must prove 
that the defendant engaged in intentional misconduct. The first issue, therefore, 
is what the prospective defendant knew. If that element is established, the 


214 See Southwestern Pub . Co. v. Ney. 227 Ark. 852. 302 S.W.2d 538, 542-43 (1957); 
Ragsdale v. Watson, 201 F. Supp. 495/5Q>02 (W.D. Ark. 1962). 

215 Hinton v. Bryant , 236 Ark. 577, 367 S.W.2d 442 (1963). See also Cobb v. Indian 
Springs, Inc., 258 Ark. 9. 522 S.W.2d 383 (1975) (applying certain pnnciples of aiding and 
abettjng. i.e., advice or encouragement as substantial factor in causing ton, thougn not labeling 
them as such). 

216" Halberstam v. Welch, 705 F.2d 472 (D.C. Cir. 1983). 
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issue then becomes wnether what the prospective defendant did was intentional 
and wrongful. 

^ B._ The preferred stock offering and brokerage work . 

As described aoove. the Rose Law Firm's worn in this area did not result 
either in permission to operate the brokerage or in the issuance cf preferred 
stgcK_or s ubor dinated debt. Thus, if the Ros_e_Law Eirm.s_wcrk cn these 
matters were to be civilly actionable, it is not at all clear there would be any 
damages, or any causal connection between the work and any damages. With 
respect to causation and damages, the one theory that has been suggested is 
that the Arkansas regulators did not receive an accurate picture of Madison 
Guaranty’s financial situation and therefore allowed Madison Guaranty to 
operate longer than might have been the case otherwise. Put more concretely, 
the suggestion is that the Arkansas Securities Department would have shut 
down Madison Guaranty sooner had it: known in 1985 what it learned in 1987: 
that Madison Guaranty was insolvent no later man 1985. 

Applying this theory, the issue here is wnether the Rose Law Firm knew, 
or might-have- knowrh-of- the pro blems with Frosts Gompany^s-auditof Madison 
Guaranty that Peat Marwick Mitchell & Company discovered in 1987. 

The regulatory background to the pre f errea stock offering was one that 
^should- have-caused the- lawyefs-to-be-cautious— had-they-been aware of it. In 
January 1984, the FHLBB had started a special limited examination of Madison 
Guaranty. The report of examination. 217 which was sent to Madison 
Guaranty’s board of directors on June 1, 1984, was critical of the association. 

It noted poor appraisal practices; loan underwriting and documentation 
problems; loans to affiliates; excessive concentration in real estate development 
projects; loans to borrowers without equity; reliance on brokered deposits; 
asset-liability mismatches; and questionable accountings practices." 8 The 
examiners determined that approximately $565,000 of gains reccgnizea by 
Madison Financial were improper. Adjusting Madison’s books by that amount 
would- have more than eliminated the net worth of the institution: It would have 
created 'a capital deficit of $70, 000. 219 

The 1984 examination led to a supervisory agreement, to which Madison 
Guaranty’s Board of Directors consented in July 1984. The supervisory 
agreement limited transactions with affiliated persons, required compliance with 


217 PMS0323-42. 

218 PMS0326-35. Cited specifically we,. Campobello, Goldmine Springs and Maple Creek 
Farms, all real estate projects financed Py Madison Guaranty. 

219 PMSQ329. 
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the minimum net worth requirement and required written policies and a 
business plan. 220 Soon after the ‘984 exammatipn and the supervisory 
agreement, Jim McDougal resignea as chairman of Madison Guaranty and Jim 
aodLSusjan McDougal resigned as directors."’ 

The regulators knew ail this, but it is unclear whether the Rose Law Firm 
did. Mrs. Clinton says that at no time thrcugn 1986 did she know of the 1984 
RO E or the sup ervisor/ agreement Thomas .IhrasQ_who_wQcked on the 
Castle Grande acquisition, said he knew nothing about the 1984 ROE' the 
supervisory agreement or the 1986 ROE. 223 The same is true of Thrash's 
associate R. Davis Thomas, Jr. and of Weoster Hubbell. 224 

The Rose Law Firm seems to have made few representations on the 
issue of Madison Guaranty's financial condition, and the representations that 
were made were not very positive. As described, Richard Massey's letter of 
June 17, 1985 enclosed calculations showing that Madison Guaranty had a 
positive net worth but that this net worth was $410,436 less than that required 
by the FHLBB’s minimum net worth regulation. 225 Massey later sent Handley 
a copy of Frost & Company’s audit, which Handley challenged. Massey replied 
in~a~te tt e r e n elesmg-tettefs-ffom-Latham-aft44fom-Ffost-&-Gompanyr By the 
end of August 1985, Massey and the Securities Department evidently agreed 


220 RTCKC33989-91; PMS0478. 

221 E.g., PLFl 26616. Jim McDougal maintained ms oositions at Madison Financial. 
Madison Guaranty orficers. ter example Harry Don Denton, believed that the McDougais 
continued to run Mad'son Guaranty: 

G. Was Jim McDougal running the savings and loan 7 

A. Yes. To the extent he knew how. 

Q. Was he the heaa honcho around there 7 

A Yes When Susan wasn t there. 

Denton Deposition. Aor. 1.0, 1990, at 25.23-26.1. Denton did not join Madison Guaranty until 
April 1985. Id. at 8:11-18. 

222 Interrogator/ Responses of Hillary Rodham Clinton, May 24, 1995, answer to 
Interrogator/ No. 16(b)(3)-(4), at 33. 

223 Thrash Interview. Dec. 1, 1995, at 36:18-38.13. 

224 Thomas Interview, Dec. 19, 1995, at 28-30; Hubbell Interview, Dec. 27, 1995, at 3920- 

40:17. 

225 DKRT200342. The regulation was 12 C.F.R. § 563.13. 
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that the net worth deficiency had grown to $842. 393. 226 By the end of the 
year. Latham of Madison Guaranty had conceded that Madison Guaranty would 
be approximately $1 million short of its net worth requirement as of December 
3-1 „ 1985. 227 

With benefit of hindsight, all these numbers probac!'/ were too low. The 
issue, however, is not whether they were right, but whether someone knew they 
wereywrong when they were presented to t he Securities Department. For this 
no evidence has been found. Indeea. the evidence suggests that the Rose 
Law Firm knew much iess about this subject than did the Arkansas Securities 
Department. 

Thus, evidence of the element of knowledge is lacking. In addition, there 
are other reasons to doubt that the RTC has any claim for fraud or intentional 
misconduct: 

If arguendo there were evidence to support the contention that lawyers at 
the Rose Law Firm knew of Madison Guaranty's true financial condition in 1985 
and 1986, it is not clear that failing to disclose this would be actionable, in 
rtrosf-6w : cuFnstanceSr-a-4awya^s-duties i a suchvcircum stances would be first, to 
advise the client to correct the misstatement and second, to withdraw from the 
representation if the client refused. 223 

^-arguendo nut-correcting the erroneous- financial-statements, was 

actionable, it is not clear that a failure to do so caused Madison Guaranty to 
suffer any damages. As shown above, there really was no dispute about the 
fact that, in 1985. Madison Guaranty did not meet its net worth requirement, 
although the exact levei of the deficiency may have been unclear. In addition, 
Madison Guaranty never actually issued preferred stock or opened a brokerage. 
x Thus, it is hard to see any causal connection between any acts or omissions of 
the Rose Law Firm in this regard and damage to Madison Guaranty (and hence 
to the RTC). 

\Furthermore, it does not appear that the Rose Law Firm’s work deterred 
Arkansas^ regulators from doing anything they might have done. In a 
memorandum dated February 28. 1992 to The New York Times, Bassett said 


226 DKRT200172. 

227 RLF2 CCC1S-19 

228 Eg., Fortson v. Winstead. McGuire. Sechrest & Minick. 961 F 2d 469, 473-75 (-4th Cir. 
1992): Adell v. Potomac Ins. Co., 858 F.2d 1104, 1124-26. 1131-33 (5tt, C.: 1938), cert, 
denied. 492 U.S. 918 (1989). The analysis might differ if the law firm had rendered a formal 
option. Eg.. Kline v First Western Government Securities. Inc.. 24 F 3d 480. 490 (3d Cir ). 
certTdented, 115 S. Ct. 613 (1994). 
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that her department had no definitive proof of Madison Guaranty's insolvency 
until 1987, did not consider the FHLBB reports of examination sufficient proof of 
insolvency to warrant action and aoubted that proof of insolvency, even if ; t had 
been-ptesented-in 1985, would- have- mace- mu chi-difference: 

Even if we haa proof of insolvency in 1985. I cannot say our 
actions would have been different. State law requires that wnen 

thi e- savings -anddoan-supenyisor^jetenrunes-t hat a savtngs-ana 

loan is insolvent, the state must notify the savings anc loan of 
such insolvency. The savings and loan then must present a plan 
to the supervisor as to now the solvency will be restored within a 
reasonable time. A plan to issue $3,000,000 of prererred stock 
within 90 to 120 days mignt well have been sufficient to satisfy 
delaying any receivership until at least the expiration of the 
offering period. 229 

While this memorandum is not contemporaneous. Bassett's contention 
receives support from the circumstantial evidence. Bassett's department had 
access to the repons of examination from 1984 and 1986, discussed above. 
The~d qjai t i i iei i t was on notice a s to the~reder a t ex am m ers ' con t e ntions 
regarding Madison Guaranty's financial position. In addition, the depanment 
knew that, by Madison Guaranty’s own calculations, its net worth deficiency 
was growing and had grown from S4i 0,496 as of March 31. 1985 to $842,393 
as-oi June“3D7^r985' to _ an _ esTTmatecrSTTrTTlttcrras^crhDecember3T7 1985. 230 
Furthermore, the issue at the time with respect to the Frost & Company audit 
was not whether Madison Guaranty was insolvent but wnether Madison 
Guaranty's regulatory net worth as of Decemoer 31, 1984 was a positive _ 
$606,501 or a positive $708. 285. 231 


229 Memorandum from Beverly Bassett Scnatter to Jeff Girth [Sic: Gerth], New York 
Times. Feb. 28. 1992. RLF2 00001-05. IG Ex. 111-25, at 15-23. See also IG Ex. 111-25. at 6-18. 
Bassett’s earlier memorandum to the same reporter. Bassett apparently said the same things 
to Ricnard Donovan, a partner in the Rose Law Firm, when ne interviewed ner for the Frost & 
Company litigation. IG Ex. 111-68, at 19. On top of a file entitled "Application for a Broker- 
Dealer 1985." produced by ’he Arkansas Securities Depanment, an undated note in hanowriting 
that appears to be Bassett s (ASD1208) reads as follows: 

Memo to file 

Madison never'compietecTthe additional capitalization for tne association. 
Therefore, this application was never approved^ - ' 

BB 

230 See nn.51. 67, 72. 82. 84 above. 

231 DKRT2001 26-30. 
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Finally, if anything, the Arkansas regulators took a more aggressive- 
position toward Madison Guaranty than did the FHL3B. For examole. on 
Novemoer 16. 1987. Bassett wrote a letter to Madison Guaranty's board of 
director s, inf ormi ng it th at the a s sociation " had a negative net wortruor 
S1Q.329.223.00 as of December 31 . 1986 and a net loss or $4.301 .56 T CO for 
the twelve month period ended December 31. 1 986. " t32 She then ouoted 
extensively from state statutes pertaining to insolvent savings and loans, and 
ga ve the directors notice that: 

the Savings and Loan Supervisor considers the Association's 
assets impaired and the Association insolvent and . . the Board 
cf Directors must immediately take any and all steos and actions 
necessary to restore solvency to the Association anc . on or 
before December 31, 1987 the Beard of Directors must *i!e a 
detailed reoort of actions taken and proof that solvency nas oeen 
restored. 233 

Failing that. Bassett threatened to petition the Chancery Court for the 
apoomtment of a receiver or conservator.” 34 


On December 10, 1987, Beverly Bassett wrote a letter to Stewart Root. 
Director. Federal Savings and Loan Insurance Corporation, stating that Madison 
Guaranty (and two other Arkansas thrifts) are ’‘unquestionably insolvent and 
have-b e e n- se-for a- long-ti m e . “ 235 --- Basset t go es on- to- state-th at- Arkansas law 
requires her to "file a petition for the appointment of a receiver or conservator if 
proof is not filed that solvency has been restored in a reasonable amount of 
time." 236 


To date we have not filed petitions to appoint receivers for 
these associations because we nave received ncrassurance that 
the FSLIC will accept the appointment as receiver and because 
'x the Federal Home Loan Be. Sourd ("FHLBB") has repeatedly 
promised to find a purchaser or merger partner for the 
associations. However, since it is apparent now that these 
associations cannot be restored to solvency without the assistance 
of the FSLIC and since it appears unlikely that the FHLBB will 


232 

ASD1605-10. 

233 

Id. at 1609. 

234 

Id. at 1609-10. 

235 

Id. at 1603-04 

236 ' 

Id. 
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succeed in finding a purchaser or merger partner, we must 
request that these associations be transferred immediately to the 
FSLIC. :37 


That cid not happen for some time for reasons that had nothing to do 
with Bassett. :3a Thus. Maaison Guaranty remained in private hancs until on 
or about February 28. 1989, wnen the FSLIC took possession of Madison 
Guaranw T -as-;ts-conservator- T l 3 !— — 

C. The Castle Grande work . 

The investment in Castle Grande has been questioned on numerous - 
grounds, but most of these have nothing to ao with the Rcse Law Firm. The 
acquisition of Castle Grande aid, however, involve the Rose Law Firm to some 
extent. The acquisition can be questioned on the theory that Ward, having 
given Madison Financial an option on the land and having placed no money of 
his own at risk, was really a straw man purchaser for Madison Financial 
pursuant to a scheme to circumvent Arkansas law. This theory seems first to 
have been advanced in the Ward v. Madison litigation, in which Madison 
Guaranty and Mauisun Financ:ah(two years-after M c D o u g a t a noizatham naa 
been removed) stated the following in an answer to an interrogatory asking 
about their "unclean hanas" defense: 

— Plaintiff [Seth Ward] personattymroftted from the- transactions with 

Jim McDougal. With knowledge, the Plaintiff agreed to purchase 
a section of the Undeveloped Property [Castle Grande] in his 
name so that Madison Financial Corporation would not exceed its _ 
investment limitations, imposed by the FHL5B. of 6% of the 


237 la. ^ 

At tne time, the FSLIC aid not have enough money tc close all insolvent thnfts and had 
far more pressing proolems than Madison Guaranty. Memorandum of telephone interview of 
Karen Bruton. Dec. 20, 1995, at 1-2. See also ASD1591-92. a = 9Druary 10. 1988 
memorandum in wmcn the Supervisory Agent recounts the same financial facts but concludes 
that “[tjhe present management team is believed to be capable of addressing the problems 
innerent to the institution.” As noted, the new management had changed accounting firms. In 
addition, management had hired law firms to work out Madison Guaranty's problem assets ana 
to report on any wrongdoing that might be uncovered. See aiso IG Ex. 111-25. at 14-17. 

Bassett told Frost & Company's attorney that sne wanted to place Madison Guaranty into 
receivership but was discouraged, from taking that action by the FHL3B. IG'Ex. 111-159, at 3. 

239 ASD1482. By Resolution No. 89-483. tne FnLBB oraereo tne conservatorship cr. 

February 28. 1989. The FSLIC's special representative took possession on or about 
February 28. 1989. After the enactment of C !RPEA, the RTC succeeded FSLIC as Madison 
Guaranty's conservator. 12 U.S.C. § 144la(bi(6) (Supo. 1 990). _On November 30. 1989. the 
■"©thee of Thnft Supervision placed Maaison Guaranty m receivership and aooointed the RTC as 
receiver of Madison Guaranty 
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assets of the corporation. In effect, Plaintiff acted as a straw man 
for the real estate purchase for the mutual benefit of himself. Jim 
McDougal and other individuals. 240 


Arxansas law limits the amount of money that an Arkansas savings and 
loan may invest in real estate to six percent of assets. 241 At the time of 
Madison Guaranty's last examination before the Castle Grande transaction, in 
198A> .Madison -Guaranty hacLoeen criticized-fQL.vtolatiDg-this limitation, and in 
"response Madison Guaranty’s board of directors had promised to bring it into 
compliance with this limitation. 242 

According to Madison Guaranty's Chief Financial Officer. Greg Young, 
the investment limitation meant that Macison Guaranty could not purchase the 
entire Castle Granae parcel itself. 243 McDougal and Ward oeveloped the idea 
of having Seth Ward purchase part of Castle Grande, so that the purchase 
price of the remainaer to be purchased by Madison Financial would not exceed 
the limit. According to John Latham, there were at least three attractions to 
structuring the transaction this way: 

— e Go mfi f y t n g-with-Jhe-Arkansas- statute- — " 

o Providing Ward with an opportunity to maKe some money. 

— © Gblicattng-Madtson-FinaneiaHjnty-to-purcnase-the'peftion of the 

property that it really wantea--the portion it hooed to use tor a 


^240 Defendants Responses lo Plaintiff's First Set of Interrogatories and" Requests for 
Production of Documents, dated June 2, 1988 -n Ward v Maoison , an«—er to Interrogatory 
No. 18v.at 11-i2. Detendants did not do mucn with inis theory at trial, miso. tne regulation at 
issue, is a state regulation, not an FHL3B regulation. 

241 Section V(C) of the Rules and Regulation of the Arkansas Savings and Loan 

Association Board. See Ware v. Madison R.T. 119: Latham Deposition at 7. See also IG 
Ex. 111-50. at 2. minutes of Madison Financial's board of directors dated Jan. 21. 1985, which 
authonze McDougal ‘to make any acquisitions he deems necessary, with the requirement that 
suchi acquisition not cause the Savings and Loan to exceed its 6% of assets limitation for 
investment in the Service Corporation .. . . ." /' 

1 

242 * 1 According to the Report of Examination as-of January 20. 1984. Madison Guaranty's 
total investment in Madison Financial was $2,386,590. or 14.1 percent of assets. PMS0331. 
The board said it would comply with the regulation and had taken steps to do so by collecting 
on a loan made to Chris Wade in connection with Campobello. PMS0357. 

243 Ward v. Madison R.T. 121. For reasons »xolamed below. Young may have been 
wrong in supposing that Madison Financial could iawfully buy any of Castle Grande. 
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residential development, as opposed to the portion set aside tor 
industrial development.- 44 


Two issues ar e apparent : Did the structur e, rather than complying with 
Arkansas law, unlawfully seek to circumvent it. or was it even fraudulent? If 
creation of the structure was fraudulent or intentional misconduct, did the Rcse 
Law Firm have anything to do with its creation, and therefore any responsibility 
fcrjhe ille gality 9 

1. The legality of the acquisition . 


The first question is whether the acquisition of Castle Granae A^as 
fraudulent or otherwise intended to violate Arkansas law. The short answer is 
that a court might well hold that the acquisition, as structured, was fraudulent 
and violated section V(C) of the Rules and Regulations of the Arkansas Savings 
and Loan Association Beard. 


Fraud: McDougal seems to nave concealed the terms of his agreement 
with Ward from Madison Guaranty's and Madison Financial’s boarcs; at the 

terms, that they did not know the terms anc that they could not* find the relevant 
documents (notaoly the second version of the September 24, 1985 letter} in 
Madison Guaranty’s files or Madison Financial’s files. 245 This evidence, if 

Maaison Financial! had a auty to aisclcse the facts. It would not, however, 
without more, establish fraud on the part of anyone else. Ward as a consultant 
did not have the sane duties as McDougal as a director. No evidence has 
been found suggest^g f hai Ward Knew McDougal would conceal the terms of 
this deal from McDcugafs board. 


An alternative theory of fraud is that the use of Ward as a straw 
purchaser was itself fraudulent, because it concealed Madison Financial’s intent 
to acquire the entire parcel. That theory is best explored in light of the issue of 
whether the acquisition violated the Arkansas regulation and if so whether the 
use' of Ward was designed to conceal that violation. 


244 IG Ex. 111-29, at 3. Latnam recatted these three general objectives . but could not recall 

anv SDecific conversations on the subject or. for-thal matter, who developed the structure. The 
Rose Law Firms Response io the Reports ot the Inspectors' General, dated Sept. 12, 1995 
(“Rose Response to IG"). suggests that Latham himself developed the structure and flatly 
asserts that “Madison masterminded the structure ot the purchase . " (Rose Response to IG 

at 52-53) but the cited evidence does not establish erther proposition. 

245 Ward v. Maaison R.T. 196. Latham Deposition at 18-19, 33-34 
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Violation of the ArKansas regulation: Section V of the Rules ana 
Regulations of the Arkansas Savings and Loan Association Board pertains to 
sen/ice corporations. Section V(A) oermits their creation and lists their 
'penn ittinq a ctivitie s, which i nclude "[a|cquisition of unim proved real .estate lots, 
and other ummoroved real estate for the purpose of prompt deveiopment and 
subdivision . . . ." Section V(C) limits a savings and loan’s investment in its 
service corporations. It proviaes: 


Limitations: 


An association may make any investment under this section 
if its aggregate outstanding investment in the capital stock, 
obligations, or other securities of service corporations and 
subsidiaries thereof (incluaing all loans, secured or unsecured, to 
service corporations, or any subsidiaries thereof, and to joint 
ventures of such service corporation or subsidiaries, whether or 
not the association is a stockholder in such service corporations) 
would not exceed thereupon six (6%) percent of the association's 
assets. For the purpose of this, section, the term “aggregate 
— outstand i ng in ves tm e n t 1 ' means -the-s um o f a m o unts- pa Kl-fof-the 
acquisition of capital stock or securities and amounts invested in 
obligations of service corporations less amounts received from the 
sale of capital stock or securities of services corporations and 
-ameunts-pafo-to-t^e-ossocianon to-retiFe-obfigations-Qf-^ -service 
corporations. 


To read the testimony of Latham, it would appear that the issue he_re is 
whether Madison Guaranty’s investment in its service conooration Madison 
Financial includes the Si, 115.000 loaned to Seth Ward to pay for his portion of 
Castle Grande as well as the S600.000 that Madison Financial paid for its 
portion of Castle Grande. Ironically. Madison Guaranfy^raay have violated the 
regulation regardless of how it structured the deal. 

N. 

As of September 30. 1985, Madison Guaranty’s assets totaled $93.2 
million. 246 Six percent of this is $5.6 million. According to Madison 
Guaranty’s Monthly Report to the FHLBB as of September 30, 1985, Madison 
Guaranty’s investment in Madison Financial totaled $5.96 million, 247 or 
roughly $360,000 in excess of the limit. Therefore, whether Madison 
Guaranty’s investment .includes only the $600,000, or the $1,115,000 as well as 
the $600,000, the acquisition of'Castle Grande would violate section V(C). 


246 Madison Guaranty’s Monthly Reoort to the FHLBB as of September 30. 1985. line 050. 
247"' Id.. § K. line 005. 
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Be that as it may, the parties seemed *o think f hat by reducing the— 
investment to $600,000 they would have avoided a violation of section V'(C). 

As intent matters, the analysis turns on whether Seth Ward should be deemed 
a -hona fide borrow er in his o wn r ight, se p arate and distinct froro_Madlson 
Financial, or whether he should be deemed a straw man or nominee, who is 
simply holding the land for Madison Financial, so that the land did not show up 
on its books as a violation of section V(C). There are no reported cases 

co nstruing section V(C ) Nevertheless, the situation, is similar toJhat presented 

by the federal regulation limiting loans to one borrower. 246 That regulation 
limits total lending to one borrower to a percentage of an institution’s assets. 
The pertinent issue is wnether a borrower that appears to be separate and 
distinct actually is a straw or nominee. 


A case from the United States Court of Appeals for the Ninth Circuit, 
United States v. Brown, 249 is instructive. An Oregon thrift, State Federal 
Savings & Loan Association, haa financial difficulties— in particular, a lot of 
foreclosed real estate (in savings and loan parlance, "real estate owned, ,,_ or 
"REO") on its books that earned little revenue. New management wanted to 
get this REO off of State Feaeral’s books. Management agreed with a real 
^estato ^ o v ole p ef- a f ^ - bo fFowefr^evis.-io-loafh^ m T- m o n o y -so-thaHTe could buy 
the REO. State Feaeral’s loans to Nevis, however, already exceeded the limit 
imposed by the loans to one borrower regulation. Therefore, State Federal’s 
management entered into a senes of transactions designed to put money into 
^NlsvHs^haf^s-wfHle- co n c eating-thgt-facL— One-saeh-t ran sactk>f>- involved 
defendant Brown. The Court of Aooeals described that transaction as follows: 


He [Brown], in effect, had one of his companies (Mann Federal) 
purchase certain property from Nevis and obtain a loan from State 
Federal to finance that purchase. The money went to Nevis, and 
Nevis retained possession of and the right to repurchase the 
property. Brown guaranteed the loan but Nevis agreed to-pay it 
off. The saie would not have been made had repurchase not' 
been agreed to in advance. Brown and his company were quite 


248 Now 12 C.F.R. § 563.93 (1995). At the time, it was 12 C.F.R. § 563.0-3 (1 985). An 
even closer analogy would be presented' by. the FHLBB's direct investment regulation, which, 
like the Arkansas regulation, limited mvestmenhin service corporations"''" 12 C.F R § 563.3-8 
(1985), later renumbered 12 C.F.R. § 563.98 (1990), expired July 13, 1990. 

249 912 F.2d 1040 (9th Cir. 1990). See also United States v. Tullos. 868 F.2d 689, 591-96 
(5th Cir ). cert, denied. 490 U.S. 1112 (1989); United States v. Kincig, 854 F.2d 703. 704-08 

^-(5th Cir. 1988); United States v. • Griffin , 579 F.°d 1 104, 1109-10 (8th Cir.), cert, denied, 

439 U:S.981 (1978). 
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clearly no more than nominees and vehicles for getting cash from 
State Federal to Nevis. 250 


6n-the.se facts, the Court oLApoeals^flirmecLBrawrLS- camaclioalof- aiding and 
abetting bank fraud and false entries by management, but reversed his 
conviction for conspiracy. 251 

__ Compare -the situation in Srovvn^ith^the-^UuaUon-here^— fvtadison 

"Guaranty funded 100 percent of Ward's acquisition of his portion of Castle 
Granae, and did so weeks before Ward’s loan application was approved. The 
loan was nonrecourse; Ward placed none of his own money at risk. 252 
Madison Financial had an option to buy back all of Ward’s land, save perhips 
for 22.5 acres. Maaison Guaranty acted in all respects like an owner: It took 
charge of selling Castle Granae, including Ward’s part, and aid so, purportedly 
subject only to Ward’s approval of the saies price. It conveyed parcels to the 
purchasers: typically, the deeds reflectea Madison Financial, not Ward, as_the 
vendor. Until parcels sold, Madison Financial, net Ward, collected the rents 
and paid all taxes, insurance and fees. On these facts, it seems highly 
probable that Ward would be oeemea a straw. Indeed. Madison Guaranty 
alleg ed as m ue n in u u fen se o i- W ard v—foi&cisorn 232 


As noted above, the use of Seth Ward as a straw has some of the 
earmarks of a fraudulent or intentional attemDt to violate the law. Madison 
^Gu aran t y ' s bo o ks and r ecords' we re maae 't o -reflect~a~ioarrtO' a thtfd -person, not 
a straw. The terms of Ward’s agreement with McDougal seem to have oeen 
hidden from others. Latham and Straynom say they knew nothing of the 
second letter of September 24. 1985. and Strayhom says no copy of it could be 
located in Madison Guaranty's or Madison Financial’s files. 25,1 At a minimum, 
it would seem that McDougal handled the transaction in a manner designed to 
mislead FHLBB examiners and regulator. . 


250 United States v. Brown, 912 F.2d at 1041 


251 IcF at 1042-45. The court found amole evidence that "Brown engaged in activities 

which misrepresented, the true Dorrcwer and true purpose of the loans, all with the intention of 
deceiving State and Federal officials. FSL1C. and FHLB," and therefore affirmed the aiding and 
abetting count. On the others hand, the court found no evidence that Brown, who particiDated in 
only, one transaction, knew of the. other defendants' broader conspiracy, and therefore reversed 
the conspiracy count. ^ ^ / 

252 In contrast. Brown had guaranteed Nevis' -repayment. 


253 Defendants' Resoonses to Plaintiffs First Set of Interrogatories and Requests for 

Production of Documents, dated June 2. 198b in Ward v. Maaison , answer to Interrogatory 
No. T8, at 11-12. ' _ . ' 

254 -Latham Deposition at 16-20. 34-36. Ward v. Madison R.T. 194-95. 
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Even if this conduct were not deemed fraudulent, however, it seems - 
likely that it would be deemed an intentional violation of the Arkansas 
regulation, and that would be actionable as an intentional breacn of McDougal's 
"fiduciary-duties^- _ . 

A fiduciary is not automatically liaoie for violating the aw. Good faith 
attempts to manage a corporation’s affairs may not give rise to liability even if a 
^staiutc-ct^^aguiaticnas^iolated." 3 But-ccnvarseiy^a frauciuent-acuntentional 
effort to violate a statute or regulation will almost certainly constitute a violation 
of a fiduciary's duty of care--mdeed f as the Brown case illustrates, it may be 
criminal. Thus, while tne ousmess jucgment rule is recognized in 
Arkansas, 250 the ruie obviously has no aooiication to fraudulent or intentional 
attempts to violate the law. 257 

While this transaction looks like an intentional effort to violate the 
Arkansas regulation, and to cover up that violation, some evidence suggests 
that the parties might have thought the acouisition as structured would be 
lawful. Neither side in Ward v. Madison seriously urged that the transaction 
^was unlawful. Hubbell. who paid some attention to the Ward trial and attendee 
lPre~ctu s r n g a rg u men t s~3octots-that Warchwas-a-strawraHeast-as"HUboell 
understands the term: 

Q. in 1 9S5 , cid you give any thougnt wnatscever as to 

^ w h e th e r , gr /e m the te r ms- a s~ you u noerstcod-themr Mr- Ward-might 

be considered a straw man or nominee 9 

A. Yeah. You know, you use the word, and I rememoer 

it back in law senooi. But I didn't give it any consideration, you 
know. ".Straw man" means, to me. someoody wno you clear title 
througn. So I don't think that s the way I woula foot^at it. if I sold 
property, and you're trying to clear it to sell it througn a straw 
man. 253 


255 E.g., FDIC v. Benson . 867 F Supp. 512. 521-22 (S.D Tex. 1994) (applying Texas law). 

256 Hall v. Staha . 303 Ark. 673, 678. 80C S.W.2d 396, 399 (1990); RTC v. Eason, 17 F 3d 
1126. 1133-34 (8th Cir. 1994) (applying Arkansas taw). 

257 3A William Meade Fletcner. Cyclopedia cf the Law of Private Corporations § 1040. at 
51-52 (rev. ed. 1994). No Arkansas case cn point has seen located. To estaDlisn liability 
under Texas taw, nowever. a plaintiff must showMhat the fiduciaries "participaTed in acts that 
they knew were illegal at the time." FDIC v. Benson, 367 F._Supp. a: 522. 

258 Hubbell Interview. Dec. 27. 1995. at 22:17-26. 
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In addition, the question was pu: to Latham, wno testified in aeposition 
that ne believed the transaction was lawful: 


G_ You-said. that Mabison_5nanctaL could net have- 
taken a deal as large as the I.D.C. ceal that Mr. Ward brought 
because of regulations. 


-A, L ttunk-at- that- point -ic-time-that-was-com-eGt-r- 


Q. Madison Financial could have taken the deal, could it 
not. if it had received financing from someone other than Macison 
Guaranty 9 

A. Yes. 


Q. And there was no violation of the regulations from 
Mr. Ward to receive financing from Madison Guaranty? 

A. I don't think so. as long as Seth haa the financial 
"anmty to a ss u me- thar cot rgat ion orrhis own:- 59 - 


Given the accarent attemets to conceal the suostance of the 
arrangements between McDcugal anc Ward, one may cuestion whether 

reached is of oouotfuf merit. Assuming arguendo that Seth Wara haa the acuity 
to assume the obligation on his own. two oroblems remain with Latham's 
ocsition. First, factually speaking. Ward had no reason or incentive to payjhe 
loan unless he couid profit by ccmg so. for the loan was nonrecourse. Secona. 
legally speaking. Ward's "financial aoilitv to assume that oolication on his own" 
is not a defense where the transaction is structured to conceal a violation of a 
regulation limiting the ability of the financial institution to make theMcan. 


An Arkansas case cecided a few years before the Castle Grande 
transaction; United States v. Parsons. 2 * 0 illustrates the second point. Parsons 
was the treasurer of a school’s credit union. He needed more money than the 
credit union could lawfully loan to him. Therefore, he convinced several 
teachers to take out loans in their own names and deliver most of the proceeds 
to him. 261 On appeal from his conviction for misapplication of credit-union 
funds and false entries, he argued that the jury should have received an 
instruction that he could be convicted only if the prosecution proved that he 


259 Latham Deposition at 27. 

260 646 F.2d 1275 (8th Cir 1981). 

261 ~ '/cL at 1276-77. 
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knew the other teachers lacked the ability and intent to repay their respective 
loans. The court rejected this argument, holding that where the straw is used 
to conceal violation of a legal limitation on lending, the financial condition of the 
'-putative borrower is irrelevant . 252 - " 

All told, the evidence suggests that the RTC could reasonaDiy state a 
claim against McDougal for fraud and for breach of his fiduciary duties. 

Perhaps M cDougal could d efend by arguing that ha. had a gooey aith^elief that 
the structure was lawful; at this point it is hard to cetermine how persuasive 
such a defense might be. In any event, such a claim, if brought against 
McDougal aione. would not be cost-effective / 63 

The evidence as to Ward is less compelling than the evidence as to 
McDougal (the intent to conceal is less clear), but on the strength of Brown, it 
appear that a claim mignt be stated for aiding and abetting in a fraud or for an 
intentional violation of the Arkansas regulation. Nevertheless, such a claim 
cannot properly be brought against Ward because he has been released . 151 

For purposes of this report, however, the ultimate question is not whether 
McD ougal or Ward c o u l d profitab ly be ■ su e d -.-- btiF 4 w net h e r th e Re seiTaw Firm 
aided ana abetted them in what looks like fraudulent or intentional misconauct. 

2. The role of the Rose Law Firm . 

The Rose Law Firm handled aspects of the Castle Granae acqu'rsition. 

Of this there can oe no doubt, despite the lack of files and the lack of 
recollection. 

The extent of the Rose Law Firm's involvement in this acquisition is not 
x. well documented and has been further obscured by faulty- memories. Seth 
Ward, wno negotiated the acquisition for Madison Financial demed that the 
'?se Law Firm had any involvement in the purchase of Castle Grande either 
on behalf of Madison Financial or himself-a statement that is demonstrably 


262 Id. at 1279-80? 

263' McDougal filed for bankruptcy irrSeptember 1991 and obtained arKorder of discharge 
on January *17 1992 'PMSC522. °MSC552L weft- before the enactment of the RTC Comoletion 
Act of 1993. The order of discharge could be set aside only if the RTC could prove a traua on 
the bankruptcy court; proof that McDougal defrauded someone other than the bankruptcy court 
would be of no avail. 

264 Ward received a general r e!ease frem h? RTC when he settled Ward v Madison, a 
settlement in which the RTC recovered S325.000. 
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incorrect. 265 He is not the only one wnc seems to have forgotten things: the 
Rose Law Firm lawyers who hanolea the transaction also have no recollection 
of it. 256 


Rose Law Firm records show that its engagement in this acquisition 
began in August 19 8 5. 257 HubDell says mat Ware referred the matter to the 
Rose Law Firm at McDougal’s instruction. :,a Recently aiscoverea timesneets 
sriovyJhat partner .Thomas R_Ihrash anC-Jcmaer-associaie-R, Davis, Thomas. 
Dr. worked on this matter between August 5 and 20. 1985 and again between 
September 30 ana October 18. 1985. spenamg a total of 17.1 hours on this 
matter. 269 Other than these time recoras. nowever. the Rcse Law Firm has 
virtually no record of this transaction. 2 ' 0 

DesDite the absence of recoras. the work of the Rose Law Firm can be 
reconstructea in part from the fiies and recollections of the lawyer who 
represented IDC in the transaction. Darrell D. Dover of the Little Rock law firm 
of Dover & Dixon. Dover says that the princioais. as ccocsed to tne lawyers, 
put together the deal. He identified IDC's principal as R. A. "5rick" Life 2 ~’ 


255 Setn Ware Interview. Aor 29. 1994. at 1. Ware toia tne IG :nat ne aoes not rememoer 
the Rcse Law Firm ccmg any legal *orx tor Maoisort Guaranty on tne Castle Granae 

transaction or on anything else. tG_Ex_IIL25. aL2 Warn was. not aicne ,n denying the Rcse 

Law Firm's roie in tne transaction. When asKec acout Castle Granae. otner MadisorrGuaranty 
airectors and officers die not mention the Rcse Law Firm as naving any involvement in the 
saie. E.g., Steven Cuffman Interview. Apr. 26. 1994. tape 1. at 34-35; Saran Hawkins 
interview. Aor. 11-14 * 394 . at 7i-72: Ccn Canton interview. Aor 23. 1994. at 7-8. Jim and 
Susan McOougai were ceccsec cut eacn 'nvc*<ec the r; fth Amendment ana declined to answer 
ail Questions. 

v 256 Thrasn Interview. Dec. 1 . 1995. at 8:17-9:3. 10:22-1 1.1&. Thcmas'1merview, Dec. 19. 
1995. at 6:23-7-4. 9:13- *7 Hucceil recalls mr ? ransaction cut not h?‘ t -'g any rote on it himself. 
SenateNheanng Transcnot, Dec. 1. 1995. at 102:15-103:1 1; Huobell Interview. Dec. 27. 1995. 
at 4:5^9:Sh 

\ 

267 See IG Ex. 111-33. a Rose Law Firm "New Matter Master Form" aated Aug. 2. 1985. 

The form indicates that Webster Hucbell was the billing partner. IG Report at 111-15. IG Exs. HI- 
33. 1 1 1-34.. 111-59. at 7-8; letter from Alden L. Atkins to Bruce A. Encson, Oct. 31. 1995. at 4 
Hubbell denies tms. Huboell Interview. Dec. 27. 1995, at 6:25-8:14. 

258 Hubbell Interview. Dec. 27. T995. at 8:15-9:8. 

259 RIC-1 1 3693-7C1 : RIC-1 13705-29 As noted t the text accomcany^g ,h e chart on 
page 38 above, these hours cannot be reconciled with the dollar amounts on the invoices; the 
aollar amounts suggest that much more time actually was recorded. 

270 No corresDondence. drafts, notes or other pacers of any sort have been located. 

271 ' See IG Ex. 111-40. at 2. 
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According to Dover, the principals left the "scrivener" work to Dover-and 
to the Rose Law Firm, mainly Thomas P Thrasn. Dover said that others at, the 
Rose Law Firm may have been involved as well, but he dealt principally with 
Thrash and cannot clearly re call d ealin g with l aw yers other th an Thrash. Dover 
has no clear recollection as to whether the purchaser was Madison Guaranty or 
Madison Financial or others. He does not have the final documents; the drafts 
he has mention both entities. 272 


The documents that Darrell Dover ana the Rose Law Firm have 
produced do not deal at all directly with the arrangements between Ward and 
Maaison Financial. The deeds mention both Duyers; the purchase agreement 
mentions assignees; but someone who saw only these documents would not 
have notice of the arrangements between Ward anc Maaison Financial, much 
less resDonsibility for their creation. 


Hubbell. however, stands in a different situation. While he says he did 
not work on this matter, he also says that he knew of the arrangements 
between Ward and Madison Financial, at least in oroad outline, and he knew 
them shortly after the transaction closed. Hucoell knew of these matters 


For examDie, Warn acquainted Huboell with the terms of the Septemoer 3. 
1985 memorandum; 


-Or Let's turrvto-the next caaa-wrucrv says-'^Defendant’s 

Exhibit 31" and also says "SW1-004." It’s a memorandum dated 
Septemoer 3. 1985. Again, let me ask you if this is a document 
you saw m 1385 or 1986. 

A. I may have seen it arter the closing. Seth may have 
brougnt a copy home. So I can t say that I haven't seen it. 

Okay? ' " ^ 


Q. Okay. 

Do you have any recollection of discussing the terms of this 
document with Mr. Ward 9 

A. He discussed everything. So I mean -- I mean, this 
specific document, no. But his deal with Madison, he talked about 
it all the time. \ 


272 Darrell D Dover Interview, July 18. 199 c Dovers firm represented John Latham when 
Latham was interviewed by the RTC Inspector General. IG Ex. 111-29, at 1. 
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G. Approximately how often would you see your 
father-in-law in this time period 9 

A . Fa irly re guiany. Not as oft en as_after his .accident: 

But fairly regularly. 


Q. Again, focusing on 35, 36. could you oe any more 
specific as to "fairly regularly"? Do you mean once a week 9 

A. At least once a week. 273 

Througn these conversations, Huboell came to knew the terms of the 
arrangements between Ward and Madison Financial: 

Q. You mentioned that you learned that Madison was 
going to lend him [Ward] the money to buy a part. Did you know 
anything oeyond that, aoout the terms in which the money would. 

be^eaned-te-yeyHatheF-m-law? — 

A. I learned that later on. 

. Q-. 9ut-tfh4985— yeu~dia not- know these-terms 9 - 

A. I prooaDiy die after it closed; out. you know, exactly 
when, I couldn’t te M you. 

Q. When you say you probably aid after it closed, why 
\ is that? Is there a particular eve'u that brougnt it to your 

attention? " 

A. Well, I mean the deals changed, you know; and so 
he would have told me that he was borrowing the money, you 
know, as opposed to Madison just buying it all and him getting a 
commission. 

Q. 'At thepoint at which you learned he was borrowing 
the money and was buyjng part of the property, did you have any 
understanding as toowh ether he was borrowing 100 percent of the 
money needed to buy his part of the. oropertv or some lesser 
amount? 


273 Huobell Interview. Dec. 27. 1995. at 1 6.25*1 7 22. 
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A. My understanding was it was always 100 percent. 

Q. Did you have any understanding as to whether it was 
xecourse versus- nonrecourse? 


A. I believe - ydu could tell me. but I believe it was 
nonrecourse. I believe that's been an issue. I can't tell you wnen 
-I- learned: „ 


Q. What was your understanding as to the arrangement 
with respect to commissions on the sale of the property? 

A. If I remember rignt - but I may nave learned this 
later on - there was a written agreement between McDougal and 
my father-in-law. And I think in general it was 10 percent on 
anything he sold, 10 percent on any commercial real estate; and 
then a lesser percentage on residential real estate. 


Q. When do you think you learned these facts? 


A. It had to be sometime after the closing. My 
imDressicn was that initially he was going to get paid wnen the 
deal closed, you know, like most real estate peoole. At some 
— point; tharenanged. 27 * 1 -- 


Hubbel! also understood that Madison Financial could net buy all of the 
property in its own name: 


Q. At this time. September 1985. what was your 
understanding, if any, with respect to the reasons'why^Madison 
was not going to buy the entire property itself? 

A. My understanding was based on what Mr. Ward told 
me, that maybe whoever closed the loan was - was that Madison 
had limits on what it could own in its own name, and so Mr. Ward 
was going to own part of it until it could be sold. 275 

The foregoing is fairly consistent with what Hubbell told the RTC’s 
Inspector General, as summarized by an investigator: 


274 Hudoel! Interview. Dec. 27. 1995. at 15:1*16.15. 

275 HuDbel! Interview. Dec. 27, 1995. at 21 25-22:5. 
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HUBBELL said that WARD told him that he was negotiating on 
behalf of MADISON to buy the IDC property, which would then be 
split up between MADISON and WARD. HUBBELL said that 

- Ward may have_to ld_him thal_MADISON could_only_buvLa_portion 

of the money [sic], and that the limitation may have been 
regulatory. HUBBELL recalled that Ward was nego:;ating the 
purchase as if he was the sole purchaser because the purchase 

pace-wouid-have- been- higher if the-seilers-thoug ht -that 

McDOUGAL was the actual purchaser. WARD also had told 
HUBBELL that his part of the purchase would be financed with 
money borrowed from MADISON GUARANTY/' 6 

Exactly when Hubbell acquired all this information is unclear. He 
attributes most of it to after closing (October 4, 1985), but as set forth beiow, 
that might be incorrect. 

It is much harder to say what other Rose Law Firm lawyers knew (if 
anything) about these matters. In the absence of eviaence from the Rose Law 
Firm’s files and lawyers, one must fail back upon evidence from other sources. 
OPthT S th e re is p lent y , -chiefly-because the-arrang e m e n t s- b etwcerrWard and 
Madison Financial were the subject of extensive iitigation in Ward v. Madison. 
This evidence, unfortunately, does not clearly answer the question, presumably 
because the role (or lack thereof) of the Rose Law Firm was not an issue in the 
case? Neve rthele s s, there is mucn-crrctrmstantrai evidence frorrrwhtcn, 
inferences can be drawn and arguments rebutted. 

The circumstantial evidence revolves around two documents: the 

second version of the letter agreement between Ward and McDougal backdated 
to September 24, 1985: and the option to the 22.5 acres that the 
September 24. 1985 letter gave to Ward. There is evidence^ albeit not 
conclusive, that Hubbell saw and perhaps commented upon the letter. There 
also v is evidence that Mrs. Clinton had something to do with the creation of the 
option. Neither, however, showed up on timesheets or bills. 

'x \ v 

The second letter of September 24, 1985: According to Ward, 
McDougal prepared the first September 24 letter and McDcugal’s secretary, 


275 IG Ex. 111-69, at 6-7. Regarding his roie m the acquisition. Huboeii wrote a letter to the 
FDIC in June 1989 stating that he had "not represented Mr. Seth_Ward-in connection with any 
issu? or matter relating to his disputes with ,4 2dic?'t Guaranty." RTCKC*i2271; Hudoell 
Interview. Dec. 27. 1995. at 36:10-19. 
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Sue Strayhorn, typed it. 2 " 7 This seems correct: the letter bears her initials - 
and she confirmed this at trial. 278 


The mo ^important questiQtLiS3vno-pr.eparacl-th& saconcLand operative 

letter. Again. Ward’s story varies. In his deposition. Ward said that he 
precared the second letter but he does not recall who typed it. 279 At trial, 
ncwever, he was less sure of this: 


Q. The second letter, dated Seotember 24th. 1985. from 
Seth Ward to Jim McDougal. aid you prepare this letter 9 

A. I think I had it preoared. 

Q. 3y had it preoared, wnat do you mean 7 

A. Well, I either wrote it or dictated it cr something. 

Q. And had someone type it for you 7 

A: Yasr 2 - 30 


For a numDer of reasons, this may not be the entire story. The eviaence 
presented oeiow ;s far from conclusive, but a reasonaoie inference can be 

HubDell. then a Rose Law Firm partner. 


The letter, and particularly the real property description attached to iL 
appear to be the work of a lawyer. The language is marked by legalese 
("thereon." "commonly referred to as." "the aforementioned property," "the pro 
rata amount of the note," "the property or any portion JhereoL'J, Ward is not a 
lawyer. He dropped out of Arkansas State Teachers College in T941 to join the 
Marines: and by his own admission. "I don’t like the fine print and I don’t 
normally .study what I’m signing carefully enough . . . . 1,281 


277 Ward Deposition at 53. But see Ward's trial testimony, wnere he said he did not know 
who prepared this letter; he knew only that he nad not prepared it. Ward v. Madison R.T. 37. 

278 See Ward v. Madison R.T. at 194-95. 

279 Id. at 53-54. Ward did hot have"Vsecretarv. He speculated that tus wife may have 

r/ped the letter. v _ 

280 Ward v. Madison R.T. 37. 

281 Ward Deoosition at 5. 7. 51. Ward v Madison RrT -5._0n.tpa other hand, the letter is 
"amh/guous in some respects. One would e v hect greater canty from a lawyer of Webster 

HuPoell's ability. 
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Webster Huboell’s secretary tola the IG that sne beneved she typedthis 
letter but could not otherwise recall the circumstances . 292 Hubbell said that 
Ward occasionally asked Hubbell's secretary to type things for him . 283 As 
HttbbelJ-descnbed-it, on occasion Ward would, bring. draft letters into the Rose 
Law Firm, then sit in Huobell’s office ana ormK coffee wmie Hubbell's secretary 
ryped up the letters. Hubbell's secretary would then bring in the finished letter: 

^ G-. And-you-IWyobell] mignt-aave-read it ever and talked 

to him [Ward] briefly 9 

A. Yeah. Or he might have gave it to me to read it, or 
vice versa, or not at all. 

Q. Okay. But with respect to this Darticular letter, ao 
you have any recollection of whether you die read it and discuss it 
with Mr. Ward? 

A. No . 284 

~~ Th'e _ Ffos^ _ taw~FnmT-tawye! , s wor k in g or. th e Cas t!e~ G r a rrd e nnaner 
(Thomas P Thrash and R. Davis Thomas. Jr.) state tnat they did not arah the 
letter and had not seen it before tneir interviews . 295 They also recoraed 
almost no time to this matter in Seotember anc they never recorded any time 
tharreferen c esT!re~preparaii on of this~tetter/ 3fi 

The Rose Law Firm has indicated througn counsel that, unbeknownst to 
the firm until muen later. Webster Hubbell "often assisted Mr. Wara on various 
matters. However. Mr. Hubbell did not open ciient/marrer numbers for those 
matters . . . . 1,237 Hubbell confirms that he reoresentec Ward on various 


282 LG Ex. I1M34. at 2 The secretary. Martna p atton. could not recall typing the N letter but 
recognized the type, the formatting of the second page and "her style of typing." She had no 
knowledge of the issues discussed in the letter. 

283 Id. at 24. 


284 Hubbell Interview. Dec. 27, 1995. at 21:17-24 See generally id. at 19*18-22:16. 

285 Thrash Interview. Dec, 1, 1995^ at 29:2-30:13. Thomas Interview. Dec. 19, 1995. 

at 20-21 . \ / 

286 RIC1 18693-701; RlC-1 1 8724-29. 


287 Letter from Alden L. Atkins to Bruce A. Ericson. Oct. 31. 1995, at 11. Here, of course, 
a file was opened, but Hubbell was named oillmg partner. wnereasAlrs, Clmton had been 
nscr^d biHing partner for the other four Madisor mart-C's opened earner that year. 

(connnued...) 
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maners, denies that he did so with respect to Madison Guaranty and dispates 
the Rose Law Firm's assertion that it did not know of his work for Ward until 
after he left the firm /' 88 


Hubbell states that the Rose Law Firm representeo Madison Guaranty. 
Madison Financial and Seth Ward, both inaiviaually and as an agent or 
employee of Madison Guaranty, in this matter . 299 


Ward's accountant gave testimony suggesting that Webster Hubbell 
represented Ward with respect to matters concerning Ward’s compensation for 
this deal. The accountant. Mark Schaufele, testified that he met with Ward ana 
McDougal and an unidentified man at Maaison Guaranty on Jim McDougaPs 
birthday tc discuss the tax ramifications of the Castle Grande transaction, 
particularly the tax ramifications to Seth Ward . 290 There was discussion of 
how to apply rents from a portion of the DroDerry to Ward’s debt to Madison 
Guaranty without having that rent become income to Ward. "They [presumaoiy 
McDougal ana the unidentified man] said they wouia take care of the collection 
of the rent and aDpiy it directly against the inte r est ." 291 

' Or So the discussion was~tc~ w or k out h o w oest M rr‘ 

Ward would have no taxade consecuence from the purcnase and 
flow througn and sale by Maaison 7 


X Y-eafirof'thar 
going to be handled from that stanapoint. 


cailvr arTTOw-tHwas 


Q. Were any aecisions made 7 


287(... continued) 

See IG Exr. 111-33. a Rose Law Firm "New Matter Master Form" dated Aug. 2. 1985. Webster 
HuDbell was the oillmg partner. IG Reoort at 111-15, IG Exs. 111-33, 111-34. 111-59. at 7-8; letter 
from Alden L. Atkms to Bruce A. Ericscn. Oct. 31. 1995, at 4. Cf. Senate Hearing Transcript. 
Dec. 1. 1995, at 104:22-105:1, wnere Huboell descnbes Mrs. Clinton as the billing partner for 
Madison Guaranty without distinguishing among the various matters. 

288 Hubbell Interview. Dec. 27, 1995. at 4.23-5.24 

289 IG Ex. 111-69, at 8; Hubbell Intervfew^Dec. 27. 1995, at 27:7-28:3.. fn contrast. Thrash 
asser.s mat Ward was ^ct a client of the Rose Law Firm ♦or purposes of mis matter Thrash 
Interview. Dec. 1. 1995. at 8:17-9:3. The Rose Law Firm, through counsel, seems to agree 
with Thrash. Letter Irom Alden L. Atkins to Bruce A. Ericson, Oct. 31. 1995, at 11-12'. 

290 Mark Schaufele Deposition. May 27, 1988, at 5-7. .. . 

291^' Id. at 9. 
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A My recollection is, is that Jim McDougai suggested 
that he write a memorandum outlining their prooosal as far as the 
purcnase -- Mr. Ward’s purcnase. and then the option that 

-AAadisoruwamed-to- enter- to-buy-iL-tQ-shcw-toJwlr^WarcLso-thar he 

could take it to ms attorney to see if that met with Mr Ward’s, you 
know, it was fine with Mr. Ward’s attorney. 292 


Q. Have you had any other discussions with anyone 
other than Seth Wara concerning Mr. Ward’s commissions? 

A. At the time of the original transaction. I discussed it 
with Mr. Ward’s attorney, Web HuDDeil. 

Q. Anyone else 7 

A. No. 293 

RutfoetCcmothe rs~ ar tire* Rose L aw-firm oerrc mi e a various-other sen/ices 
that relate to asDects of Ward’s agreements with McDougai. For example, 

Davis Thomas' timesneet for Octcoer 18. 1S85 inaicates that he performed "RS 
[research] on what acDrovals. permits, etc. are necessary to operate sewer and 
warer;aCTltTre 57 ™tTTpre~T(^ conference swvrtht srate* agencies: 

Memo to Webo Huobell. 1,294 Also, the research later performed on the liquor 
permit issue was described as "an coinion Seth got from his attorney." 295 

Against the circumstantial evidence summarized above is Huboell’s 
express denial that he prepared the September 24. 1985 letter or represented 
x Ward in connection with the Castle Grande matter. 296 ^lfapoears as well that 
Huboell recorded no time to the matter and was net listed- on any^ bull, nor on 


292 '/cf. at 9-10 

293 Id. at T3, In February 1986, McDougai referred to the Rose Law Firm as Ward's 
attorneys. !G Ex. HI-63. 

294 RIC1 18729. Thomas could sned no light on this, but he thinks the memoranaum to 
Hucbell must have related to-his sewepand water research. Thomas Interview, Dec. 19, 1995, 
at 13. HuDbell has no recollection of this and attributes the mention of his-name to the tact that 
h:s ralaticnchic to Ward was we^-^nown at thp T7rm-~-Urlubbell Interview. Dec. 27. 1995, 

at 10:24-12:2. 

295 IG Ex. 111-63. Richard Donovan does not rememoer any of the documents pertaining to 

his iicuor researen. IG Ex. 111-68, at 3-4 _ . — 

296 " IG Ex. 111-69, at 6-7. Hubbell Interview. Dec. 27. 1995. at 5.5-24, 19:18-21.24 
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anyone else's timesheets except for the OctoDer “,8. 1985 timesneet of Davis 
Thomas, regarding sewer and water issues. 297 

" - Nevertheless, Hubbeli Js-not preose about, whan, he learned vanous 
things. He has testified and been interviewed numerous times, and one gets 
the impression that things he heard after the fact sometimes get muddled with 
things he learned in 1985. For examole. his testimony about how the 
IDjC/Gastle- G r an de m a tte r-came-to the -Fk>se^aw*Fimvtos-sn4texl__5efore the 
Senate, he testified that he did not initially know of the Rose Law FirnVs 
engagement with respect to Castle Granae: 

Mr. Chertoff. And the Rose Firm was also engaged to do 
some work in connection with the Castle Grana [sic] development; 
is that correct? 

Mr. Hubbeli. Yes. it -- I didn't know that initially but I do 

now. 298 

As set forth above, however, in a more recent interview Huooell said that Wara 
broughrttie matter to the Rose Law Fi mrand di scusse a th a t- w rtfrHQbceil 
essentially contemporaneously. 299 

Similarly, Hubbeli has been vague aoout wnen he learned of the 
AfKansa's"investmenr limitatiorrr'tn his Senar y -t es ti mo n y a rr-D ec embec 1. 1995. 
Huooell first suggested that he had contemporaneous knowledge of the 
transaction: "I wasn’t party to the representation of Madison and my father-in- 
law in that acquisition, but I was aware of it generally.” 300 A few pages after, 
this, however, he suggested that he may not have learned of the Arkansas 
investment limitation regulation until later: "I nave grown to understand 
that.” 301 And in his December 27, 1995 interview, he^sugcested that he knew 
oMhis limitation in September 1985. 302 ^ " 

\ 

. x An alternative theory, advanced by the Rose Law Firm through counsel, 
is that JohmLatham, and not anyone at the Rose Law Firm, structured Ward’s 


297 

RICt 18729. 


298 

Senate Hearing Transcnpt. Dec. 1, 1995. at 110:4-8. 

/ 

299 

HuDDell Interview, Dec. 27. 1995, at 8.15-9 8. 14 1 0- 1 5. 1 5. 


300 

Senate Hearing Transcnpt, Dec. 1, 1995, at 102:15-103:11. 


301 

Senaie Hearing Transcnpt. Dec. 1, 1995. at 107:5-1 1. 


302 

HuDDell Interview. Dec. 27. 1995, at 21:25-22:16. 
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participation in the Castle Granae transaction After first discussing evidence 
that Thomas Thrash did not structure the transaction, the Rose Law Firm 
argues: 


Mr. Latham. Madison Guaranty's oresicent. had the r egu!atcry and 
legal background to structure the transaction. ( See James Aifora 
Statement. Sept. 7, .994 at 1. RTC IG Recon Ex. 111-153) 

Mfr-Latham-explamed-uR-detail the-reasons-tbe-lCC ourcrtase was 

split, and he has no recollection of Rose worKing on the 
transaction (John Latham Statement at 2-3. RTC-IG Repon 
Ex. 29) The evidence shows that Madison masterminded the 
structure of the purchase, a possibility that the Inspectors General 
did not consider. 303 r 

For several reasons, this theory is imoiausible: 

Latham's "regulatory ano legal background" was not sucstantial; he had 
graduated from law school less than a year before the events in question and 
nac never practiced law. 304 The Alford statement is not to the contrary and 
hasTTCTmr g ' ?j uu w i t h C a s tl e G ra nee. Alford , -arraucrtcmwtt h F rc s rST' 
ComDany, CPAs, simply said that a year before the Castle Grande transaction, 
wnen Frost was invited to bid on becoming Madison Guaranty's auditor, he had 
met with Latham and recalled "being scmewnat imoressed with Latham 
oecause _ of"tTis'Teyuratory arid~legarbacfcgrocnc."anc artertne meet mg. I felt 
comfortable that Frost could successfully oerform the audits." 305 

Whatever one might say about Latham's background, Ward and other 
witnesses testified in 1988 that Latham oiaved no significant roie in the Castle 
Grande transaction. 306 Indeed, Latham's testimony acout the September 24. 


303 Rose Response to IG at 52-53 (footnote ommed). 


304 !n v June 1963. when Latham joined Madison Guaranty as executive vice president,, he 
was still in law school. Ward v. Maoison R.T. 93-94 According to the cierk of the Arkansas 
Supreme Court; Latham joined the bar in 1984 and had his license suspended some time prior 
to 1992 for non-compliance with continuing legal education requirements ana failure to pay 
dues. Harry Don Denton, in a deposition taken in RTC v. Frost & Co. in April 1990. described 
Latham as follows: ‘'John Latham was quite talented, a great deal of skill and ability, diligence. 
Ability to get along with people. Was'grossly inexperienced. ’’ Denton Deposition. April 10. 
1990, at 23:25-24-4. \ \ 


305 IG Ex. 111-153. at 1. 


306 Asked wnat Latham did. Ward testified: “He generally - l don t know what he did. He 
was m the office with the door shut all the time ‘ Asked if Latnam was involved in the sale and 
development of the IDC property, Ward answer* H “N— mat I am aware of.” Ward Deposition 
at 36.5-13. 
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1985 letter agreement was excluded as neamay at the trial m '/Vard v. Madison 
because the principal basis for Latham s statements was things he had heard 
from McDougal. 307 


Harry Den Denton, who knew Ward well arc nac .ntroduced Ward to 
McDougal. testified in 1988: 


Cl Was M r Lat h am inv olved. lfL ine r.egctiaricnsJorjhe 

purchase of this property [Castle Grande] 9 


A. 


No. 


Q. That would have been outsice his area of 
responsibility 9 


A. 


/ 

don't believe he had the contacts. 


Other evidence also suggests that Latham was net close to the 
transaction. On Octooer 3. 1985. McDougal sent Latham a memorandum that 
reaarrrrtts-entt f e ty, as follows: -WVe wtH-ee-H* nq t ng - - h e $1 .75 £r990-ourchase of 
the 145th Street property next week. What is your cash situation 9 ‘ ,30? 


Finally. Latham himself testified in 1988 that r.e never saw the second 
Seeterrrcer 24^V985Her?efmjmtFAte^of- june-4 986 a no -n e ve r - oiseussed the 
terms emoedied in the ietter with McDougal at ail. 310 Inceea, Latham testified 
that he had never heard of Ward’s commission arrangement untii Ward told him 
about it in 1986. 3n 


The option of May 1. 1986: Hufcoeil, Thrasn anc \ homas could not 
identify this as a Rose Law Firm document, say tneyjoid'no^prepare it and 


307 Ward v. Madison R.T. 96-97 

308 Denton Deposition. May 24. 1988. at 20 See aiso id. at 58-61. 

309 IG Ex. 111*47. 

3*0 Latham Deposition. June 1980. at i6*-20 34-36 Sue Stravnorn also testified that 
sne never saw this letter until May- June 1986 Ward v. Madison R.T. 194-95. 

/ 

31 1 Id. Thus, wmle Latham did explain in detail the Castle Grance transaction to the RTC 
IG. Latham s knowledge was hearsay and accuired after the fach J_atham s statement that the 
Rose L~w Firm aid not wor* on the transactio ' W from proving that Latham "masterminded” 
the transaction, tends to confirm that Latham was out of the icoo. 
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could not identify the notaries who signeo it a c Rose Law Finn employees. 3:2 
Nevertheless, counsel for the Rose Law Finn has confirmed that this document 
was created at the Rose Law Firm and bears word-Drocessmg markings 
indi cating that it wa s created b v or for Mrs . Clinton . VLAvl parti c ui ar-th e small 
letter "g" on the option stands for Mrs. Clinton. 3 '’ 

The RTC recently propounded interrogatories to Mrs. Clinton on this 
subjec t , A s indicated above.. while Mrs Clinton has not yet rp.qpnnn pn to these 
interrogatories (her counsel has promised to do so sncrtly), her counsel - has 
indicated that she has reviewed the option (wmcn is attached tc the 
interrogatories) and does not recall it. 315 

3. Analysis . 

To be liaole for aiding and abetting, one must oe generally aware of his 
role as part of an overall illegal or tortious activity, and one must knowingly_and 
substantially assist the principal violation. 316 The r e may have been a principal 
violation here, but there is no substantial evidence that the Rose Law Firm 
knowingly and substantially assisted in its commission. 


Knowledge: Thrash and Thomas, who recall very little about the 
transaction, say they had no savings and loan exoerience, aid not know of the 
Arxansas investment limitation regulation, did not know of the I98*i FHL3B 
Rjep ort of E xamm att on - o r S a pefvt a ofy-Agfee m e nt. and^d-not knovv-the terms 


312 HubDeil Interview, Dec. 27. 1995. at 25.10-31:7. Thrasn interview. Dec. 1. 1995. at 
33:4-34:12. Thrasn. however, could not 'oentify his own secretary either, la. at 40:1-3. 

Thomas Interview. Dec. 19. 1995. at 23:21-^5.25. 

\ - ... 

313 s - Compare SW1-063 through SW1-068 (Def. Ex. 3 in Ward v. Madison) anCKSWl-070 
through- SW1 -074 with IG Ex. 40. at 15-31 idrafts of the ourcnase agreement Dreoared oy the 
Rose Law' Firm) and RTCKC41 005-06 (litigation letter to Peat. MarwicK. Mitchell, and Company) 

314 Counsel foe the Rose Law Firm confirmed this on Decemoer 21, 1995. The inquiry was 
an outgrowth of a statement by Davis Thomas that the letter m this coae stood for a oarticular • 
attorney, although he coukj not rememDer his own letter, let alone the ietters assigned to 
others. Thomas Interview. Dec. 19. 1995, at 16.8-17.7. That the letter "g" was associated with 
Mrs. Clinton tends to be confirmed by RTCKC41 005-06. a lener she signed that also bears a 



315 Cn December 21. 1995. the PTC crcocunded a set of 'nterreoatones to Mrs Clinton 
mqumng about this. David E. Kendall, counsel for the Clintons, says that Mrs. Clinton has 
reviewed the options (there were several versions) but does not recall them. Memorandum of 
teieprrone conversation with David E. Kendall. Dec. 28. 1995, at 1. Kendai. nas promised that 
Mrs. CUnion will respond to the interrogatories as soon as possible. _ ... 

316 Restatement (Second) of Tons § 876 (1979). 
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on which Seth Ward purchased his portion of Castle Grande. 317 No contrary 
evidence has been found. Hubbell knew in 1985 the essential terms of the 
transaction, including the aspects that arguably make it a straw-man 
arrangemenL-bLiLheLiriay_QoLhava.learnecLthese-things-untiLattePthe 
transaction clcsec. 

If Huobeil had knowledge at a relevant time, it is possible that this 
Nnawledge-4Tugnt^e-^p uted --to- th e Rose-Law-S*m, As-a-matte^Lpartnershic 
law. that may happen if the partner who knows something but is not acting in 
the particular matter "’reasonably could' and should have communicated it to the 
acting partner.’" 318 Even so. it is unclear that the imputation of Hubbell's 
knowledge to the firm would mean that otherwise-innocent acts performed by 
other lawyers in the firm, wno lacked actual knowlecae of these matters, would 
somehow become "fraud" or "intentional misconauc:' within the meaning of the 
statute of limitations extender. There is no relevant case law under the 
extender statute, nor much by way cf analogy in cases construing the Uniform 
Partnership Act. 

Substantial assistance: The argument here also :s weak at best^. 
a Ith U u yn th e ;easu n s fu r th is- wea kness ■enter as~berween The'twc _ pTtncioal 
documents. 

The September 24, 1985 letter: Hubbell says that he did not draft the 
SeetemDer2^~~T§85~ l e tt e ir 113 ar i d he r ecently ~ tota ~tn e ~S ena r e t ha t t re-wasn't 
party to the representation of Madison and my fatner-tn-iaw in that acquisition, 
but I was aware of it generally." 320 The eviaence summarized above is not 

entirely consistent with Hubbell’s declaration that ne "wasn't party to the 

reoresentation of Madison and my father-m-iaw in that acquisition." but it 
suggests at most that Hubbell may have cast a fairly casual eye over the 
September 24, 1985 letter. ^ 

The May 1, 1986 option: The option has less immediate significance 
than the September 24, 1985 letter. The option did not assist in the closing of 
the acquisition. It, unlike the letter, was created many months after the 
transaction closed. The option, unlike the letter, does not prove any awareness 
on the part of its author of Ward's arrangements with Madison Financial. Such 


317 Thrash Interview. Dec-T I995>3t 4.20-5.12. 7:23-26. 23:25-24:25. 24-26-25:20. 31:13- 
22. 32:1-12. Thomas Interview.^Dec. 19,''r995,^at 5:4-12. 17:13-19:10. 23:3-7. 28:15-29:12. 

318 1 Alan R. Bromberg and Larry E. Ribstem, Bromberg and Ribstetn on Partnership 
§ 4.06, at 4:73 (1994), quoting Uniform Partnership Act § 12 (1914). 

319 IG Ex. HI-69, at 6-7. 

320 Senate Hearing Transcnpt, Dec. 1. 1995. at 102:22-103.2. 
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awareness could be interred only if one crecus the Latham/Young view thatTthe 
option was an attempt to obtain caDital-gains treatment for Ward's 
commissions. If. instead, one credits Ward's view that the option hac nothing 
To'dC'With the-co mm i s stons-^a-s-t^e-Hjn^^n-lVa^-VT- Macison obviously did), then 
the author of the cotion need not have known anything aoout Ward’s 
commissions, iet alone his 100 percent financing or the other terms emDociec 
in the Septemoer 24, 1985 letter For these reasons, the option seems at most 
tange nt ratt y r e tatec-^he-acgutsition itself: — — 

The option mignt be related, however, to an effort :c document Ward’s 
rignts. Ward and others have testified to sucn an effort, noting the need to_ 
have some written evidence for the FHL3B examiners tc see of Ward’s 
entitlement to the commissions. 32 * * HuDbell says that Ward was anxious 
aoout whether he would be paid. 322 In sucn circumstances, it would not oe 
unusual to ask a iawyer to heiD reduce one's position to writing. Again, 
however, this theory makes sense as applied to the option only if one creaits 
the view that the option bore seme relationship to Ward’s commissions. 

^ If this view is accepted, then the ootion might oe oeemed a rather 

opaoue ana oemaos misleading m e an ocunrerm n~c“' Wa rcrs”enfifTe m e nt to 
commissions. But. as noted, this is a theory the jury in Ward v Madison 
rejected, and it suffers from a numoer of problems, starting with its 
inconsistency with the SeDtember 24. 1985 letter and going on to its 
^aepefnaerice orTCalhaffTarTcl 'Young, witnesses whom it would be easy- to 
impeach. 323 

Beyond this, the theory that Ward or McDougal wanted to have the_R.ose 
Law Firm document the terms that (arguaoiy) make Ward a straw man is hard 
to reconcile with the fact that in other rp^oects McDougal and Ward seem to 
have resorted to self-help rather than advice of counsel. Certainly the series of 
loans that they entered into in the spring of 1986 ($400.000. from Madison 
Guaranty to Ward; $300,000 from /varu to Madison Financial; and 
approximately $70,000 running in both directions) reflect a fairly unusual’ 
approach ter documenting Ward’s entitlement to commissions. There is no 
evidence that the Rose Law Firm had any hand in these loans, and it is hard to 
imagine that any competent lawyer could have recommended this course of 
action. 


321 Ward v Madison R.T. 27-29. 49-54.-101-02. 114-15. 

322 As noted acove. Seth Ward told Webster Hubbeli m the soring of 1986 that he ‘hao 
some sense Madison was having trouole" and was “very anxious" aoout wnetner he was going 
to be^ paid the commissions he was owed Huooell Interview. Dec. 27. 1995, at 43 : 21 - 44 . 12 . 

321^ Latham plec guilty to bank fraud. You - _ : ;*cr:*jrr.s «sw a witness are much Iocs 
senous but there are a number of mconsistenc.es in his testimony 
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The money received by the Rose Law Firm: The amount of money “paid 
to the Rose Law Firm for its Castle Grande work (S4.670.35) is not substantial. 
Work was performed for the money, at least with resDect to the liquor and 
sewage-issues^an d - th e-i n ttiai-Feview-of-the-pufohase-agreement- — 

Missing documents: The Rose Law Firm did not have a centralized 
system of opening or maintaining files; instead, matters were left to the 
disc reft on-cHmtvtdtr a F l a wy e r s . 32 J The "br i ght li n e " appro aeh-iakerUo the 
statute of limitations in Arkansas has made long-term document retention by 
law firms less customary than might be true elsewhere. In Arkansas, as- in 
some other states, the courts have been reluctant to develop exceptions to_the 
statutes of limitations. While in some states (e.g., California), various tolling 
doctrines make it exceedingly difficult to render advice on how long one must 
keep documents, in Arkansas this is not true. As recently as 1991, the 
Arkansas Supreme Court, in a legal maloractice case, refused to adopt a 
variety of tolling doctrines, stating as follows: 

There is yet another significant reason we do not 
retroactively adopt the "discovery rule," "date of injury rule." or 
Termination o Temp toy men t rule . ' ^Many~atJsTrarct'o rsracdouTu ants . 
architects, attorneys, and other similar professionals surely have 
relied on our traditional and long-standing rule. In aoing so. they 
had no reason to keep recorcs for longer than three (3) years. As 
- a consequence, if we retro ac ti v el\r cT^afTg“ecT!h efTUTeT TTTe y~mig h t 
easily have no materials to use in their defense. 325 

Summary: The only solid evidence tying the Rose Law Firm to this 

acquisition is evidence of the innocent activity of participating in the drafting of 
the purchase agreement. While some evidence suggests that HuDbell could 
.have had a role in the drafting of the September 24, 19ff5 tetter between 
McDougal and Ward, nothing proves he aid. much less that he did so knowing 
. to Le wrong. Similarly, while Mrs. Clinton seems to have had some x role in 
drafting the May 1 , 1 986 option, nothing proves she did so knowing it to be 
wrong; ancLthe theories that tie this option to wrongdoing or to the straw-man 
arrangements are strained at best. 


324 Thomas Interview, Dec^19, 1 9957 at 30-31; HubDell Interview, Dec. 27, 1995, at 4,1:16- 

43:29. - 

325 Chapman v. Alexander, 307 Ark. 87, 817 S.W.2d 425. 427 (1991). Of coucse. nothing 
in this opinion, or elsewhere, would justify spoliation of evidence, such as has been suggested 
recently in the press, should thai be proved. The onty'boint being. made here is that discarding 
fries be‘ore investigations began and subooenc' were -ssued might be justifiable. Therefore, 
without more, the non-existence of certain files today is not proof of actionaole wrongdoing. 
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The evidence taken as a wnole does not amount to convincing proof that 
the Rose Law Firm knowingly aided and abetted a fraud, or a scheme to 
circumvent the Arkansas investment limitation regulation. This conclusion does 
nof^Gessaniy-mean-Tha4-the-avidence exonerates-anvone4-it s+mplymeans, 
given the apDlicable legai standards and the statutory mandate under which the 
RTC operates, that no reasonable basis has been found to recommend the 
filing of a claim relating to the acquisition of Castle Grande against the Rose 
Law-R+ffFh 

D. The retainer . 

As noted, for a time the Rose Law Firm received a S2.000 a month 
retainer frcm Madison Guaranty. The press has suggested that then-Governor 
Clinton personally solicited this retainer from McDougal and picked ud the 
money monthly. 326 The suggestion is made that the retainer was paid 
because the Clintons wanted the money, rather than for services rendered^. 

This suggestion seems wrong for at least three reasons: 

F1rsrnh^^a7rrer^a's _ Tre'ated a s~a n^dvance - f ee~ba ymenrfoF'services to 
be rencered rather than a "true" retainer (a fee paid regardless of wnether 
services are rendered, in effect, a fee for remaining available). 32 ' Consistent 
with this interpretation, the Rose Law Firm aepositea the retainer into a trust 
aecoumirarTea srsraTTi n'g‘"Tn^ Fe brTTaTy T9B6: 328 ^r Tfij "eT retainer need not be 
deposited into a trust account, because it is a payment for being available 
rather than an advance on services. 

Second, the available evidence shows that services were rendered and 
that, when the representation was nearing an end. the unused portion of the 
retainer was returned to Madison Guaranty (indeed, pemaps-while Madison 
Guaranty still owed the Rose Law Firm some money for the. Babcock and Tulsa 
Econolodge matters). Thus, the sugg^ticn that the retains was some sort of 
gratuity, or was handled improperly, lacks foundation. 


326 Los Angeles Times, Nov. 14. 1983. Cl. Strayhorn Interview at 45. Davidson Notes ot 
Raglin Interview. May 11, 1994. The President states that ne did not pick up the. money. 
Interrogatory Responses of, William Jefferson Clinton, May 24. 1995. answer to Interrogatory 
No. 1.7(f), at 32. x \ 

227 Interrogatory Responses of Lilian/ Rodha nr Ciinion. Mav 24--T995. answer to 
Interrogatory No. 17(d). at 34-35 ("1 don't recall wno negotiated the retainer arrangement' tthis 
was in fact simply a prepayment of fees and expenses, with any excess to be refunded to me 
client)/) This distinction is explained in Chanes W. Wolfram, Moaern Legal Ethics § 9.2.2. at 
505-06,(1986). 

328 RLF2'02995-96. 
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Third, as described above. McDouga. s Madison Bank had refused to pay 
the Rose Law Firm in full for litigation services rendered in 1981 and 1982. 
Given this prior experience with McDougai. the Rose Law Firm could hardly be 
blame d for seekmg-acivanGe-payment cefcre agreeing to reoresent'a McDcugai 
entity once again. 


For these reasons, ana in iight cf the small amount of money at issue, 
juicer- i nv estigatio n of the r e ta iner aoes~n ot s ee m - w arrantee: — .... 


VII. CONCLUSION . _ 

The evidence does not proviae a oasis consistent with the extender 
statute on whicn to assert claims against the Rose Law Firm that could be 
pursued in a cost-effective manner. Accordingly, it is recommended that no 
further resources be expended on this part of the investigation. 
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VIII. APPENDICES . 

A. Appendix A: Subpoenas served on the Rose Law Firm . 

Two subooenas were served on the Rose Law Firm, one aated 
February 9. 1994 and the other dated August 31. 1994. 


. dated February 9 1994 catledTor^, 


I. Any and all documents in your possession, custody or 
control for the years 1982 throucn the present that reflect, refer or relate 
to the operations or management of Madison and/or MFC and their 
lending practices and transactions, inducing, but not limited to. the 
following: 


1. All documents relating directly or inairectly to services^ 
rendered by you to Madison. MFC. and/or any related entity; 

2. All documents relating directly or indirectly to legal opinions 

^ renee^ed-by-yott- t e-Maetson . MFC^andA^any-refated-entrtyr''^ 

3. Madison and/or MFC recorcs. 

— — 4- boan-fHesrtncfudrngrOtrt-not limited to. ail attorney notes, 

closing oinaers, correspondence, billing statements, legal opinions, 
aopraisals. financial statements or borrowers, and internal and external 
memoranda relating to the lean transactions: _ 

5. Documents which reference Madison and/or MFC; 

6. Documents reflecting the aopointmentef individuals or 
entities to positions as officers or directors of, or counsel to, Madison 
and/or MFC; 

7. Documents relating to the incorporation or formation of 
Madison and/or MFC; 

8. Board of Directors minutes for Madison and/or MFC; 

9. Loan Committee jninutes for Madison and/or MFC; 

10. Written or oral communications with regulatory examiners; 

1 1. Written or oral communications with outsiae^or inside 
auditors; 
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12. Written or oral communications (including legal opinions or 
other memoranda) with, lo or received from other Madison or MFC 
attorneys, including in-house attorneys and other outside law firms or 
.counsel: 


13. Organizational charts of Madison and/or MFC; 

.14, AudU-Committee mmutes-fon-Madison-and/or-MFC; 

15. Billing statements, invoices, and time sneets for. anc/or 
referencing, your work performed for Madison and/or MFC; and 

16. Retention agreements Engagement letters, anc/or any 
other agreements between you and Maaison and/or MFC. 

II. Any and all documents in your possession, custody or 

control for tne years 1982 througn the present not covered by any prior 
reaues: that reflect, refer or relate to Madison and/or MFC. inducing, but 
not limited to. the following: 


1. Corresponaence. internal memoranaa or personal files; 

2. Communications with employees of Madison and/or MFC; 


3. Communications with state or federal regulatory agencies; 

4. Board of Directors and Committee meetings for MadisoD 
and/or MFC. both formal and informal (including aavice memoranaa, 
minutes. Dersonal notes, progress reports, strategy plans, policy and 
proceaure guides, loan packages and presentations) rand 

5. Legal opinions, correspondence, documents reflecting legal 
research and the product of legal research, attorney notes, communica- 
tions with Madison and/or MFC relating to legal opinions rendered or 
legal research performed. 

Rider to subpoena dated Feb. 9, 1994 Most of the 44 boxes we received were 
produced in response to this subpoena. 

To be sure that we have asked for everything of possible relevance, the 
PTC issued a second subpoena in August ^99A This subooena dated 
August 31. 1994. covered the following subjects: 

1. Any and all documents referring or pertaining to Whitewater 
Development Company. Inc. 
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Any and all documents referring or oertammg to 


a. Campaign committees or committees having any political or 
legislative, purpose, estahiisfaed-hy. or. foe the- benefit of 

William J. Clinton, including but not limited to Mr Clinton s 
1984 camoaign committee. 

b. James B. McDougal and/or Susan McDougal. 

— -c, Rolling Manor, Inc. . 

d. Rowerwood Farms, Inc. 

e. Riley-McDougal (partnership). 

f. Great Southern Land Co. 

g. Park Place. Inc. 

n McDougal and Associates. 

i. Tucker-Smith-McDougal. 

j. Smith-McDougai. 

k. Kings River Land Co.. Inc. 

l. Pembrook Manor. 

m. Madison Marketing. 

n. Earth Movers, Inc. 

c. Ozark s-Reatty Co. 

p. Ozark Air Services. 

q. Arkansas Ventures. 

r. Chris Wade & Associates. Inc. 

— s: Appraisal-Associates. - tner — 

L International Community Development Corp. 


J 


Rider to subpoena dated Aug. 31, 1994. In response, the Rose Law Firm, 

through counsel, offered to produce documents pertaining to Booby Bratton. 
CamDobello. Madison Bank & Trust Company and Chris Wade. The Firm also 
indicated that it had nothing whatsoever pertaining to most oUhem. including 
Appraisal Associates; Arkansas Ventures; the various Clinton campaign 
organizations; Castle Grande; Dixie Continental; Earth Movers; Flowerwood 
Farms; Great Southern Land Company; International Community Development 
Corporation; Kings River Land Company, Inc.; Maplecreek Farms; McDougal & 
Associates; 101 River Development; Ozark Air Services; Pembrook Manor; 
Riley-McDougal Partnership; Rolling Manor; Smith-McDougai Partnership; 
Tucker-Smith-McDougal Partnership; and 1308 Mam Street. 

\ 
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B. Appendix B: Comparison of two Castle Grande side 

agreements between Seth Ward and Madison Financial . 

— Here is a comparison oLthe two .letters,, bath-dated. September 24, 1955. 

signed by Seth Ward ana Jim McDougal Underlining inaicates words aaded in 
the second version of the letter: strikeouts indicate words removed in the 
second version of the letter: 


Seth Ward 
dQ River Riace 
Little Rock, Arkansas 722Q7 


September 24, 1 985 


Mr. Jim James B. McDoucai. President 
Maaison Financial Corporation 
T6th and Main ' Streets 
Little Rock, Arkansas 72201 

Dear Jim Mr, McDoucai: 


This le tt e f is to set forth our agreement concerning the 
property commonly referred to as all the land owned by the 
Industrial Development Company of Little Rock ana certain 
improvements thereon . 

On or about the 13th day cf September, ISBS, Madison 
Guaranty Savings and Loan Association agreea to-acqu^e-all of 
the Industrial Development Company of Little Rock's property 
except the grounds and building commonly referred to as the 
Timex Building. In the agreement Madison has the right to assign 
its right5. to - th e t-agreement to any entity or individual. As part of 
our agreement, I have agreed to take title to all of the assets -anJ 
e f epe f tv of the aforementioned property that is located 
immediatelv morth of 145th Street, the water and sewer 
improvements, and the watef and s ew ag e sewer treatment ponds i 
including the one Pocated south of 145th Street. Madison 
Guaranty Savings and" Loan Association will .acme do lend me on 
a non - reooufs e - bas i s the purchase price for this property secured 
eniy by a mortgage of those parcels and the sewer and 
waterworks water works. 
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Madison Guaranty will pav S35.000.0Q to me to have an option for 
at least 270 days from the date of acquisition to purchase the 
property from me at any time for - the - lip whole o r »n part, for at 


. mterestr 


except one parcel described as follows: 


approximately 22 1/2 acres located and referred to 

as-4he Nonh e a st-Ouaarafit-ot-4hie4ntercaariqe or 

Hicrwav 65 and 1 45th Street. More specifically 
described in the attached laoal description which is a 
□art of this agreement . 

It is the intention of both Madison and myself to attempt tc 
develoc ail of the property acquired from I.D.C.t and sell it as 
quickly as possible. If there i s any purchase of the property or 
any portion thereof is sold during the 270 aay period, the saie 
price wiil be mutually approved bv me and Madison Financial 
Corporation. The proceeds of eoy the sale will be applied toward 
the promissory note, less a ten percc - nt tC°o saies commission to 
^e~^Td~To~Tn prop e rty o sold oym e . p ro t ~ A t Madfscn s 
discretion, the any particular piece of property may be deeded 
back to Madison prior to the execution of th e sa te s transection. I f 
i t i s so l d — b y- a n y one e l se, then th e- orocoocc w * ti go to Mad i son 
~ Gua r amy^ e s s^h~ e- ~e ornrmssr on ter there ther so t tGrroncra-T ew-- . 
p e rc e nt comm i ss i on - to m e . a sales transaction. 

It s also agreed, in addition to the salary I am receiving 
from Madison G uaranty, on eti-pfep e hy-^aeowed^fem kD.C. so l d 
ei th e r by m e or by Mad i son Gua f ^ty after th e- e x e rc i se of 
M ae i son's opt i on, or on that - po nt o n- of the properly already 
acqu + f e o-p y - Mad i son from- 1 D.C.. I sha ll reoe i ve a ton p e rc e nt 
comm i ssion on sa i d sa l e i t i s so l d - b y- m e . - and four percent 
comm i ss i o n- ^ -f t is so l d by anyone el se. Financial Corporation. I 
- wilPreceive 10% sales commission on all property sold, regardless 
who sells it. except residential property that will be located south 
of 145th Street, in which case I will receive 4% commission rf sold 
bv any other person. 

During the term of the option period, all of the net revenues 
of the waterwo r k s water works and sewer department shall be 
forwarded directly to Madison Guaranty for application toward the 
note , unless such facilities are sold sooner. Madison Financial 
Corporation will also be responsible for all taxes, special 
assessments, dues, insurance premiums, etc, during the period of 
this option. 
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I would appreciate your acknowledging ana ag.eeing to the 
terms of trns the letter of agreement. 


Sincerely-, 


Seth Wa r : 


SW-ss 

Acknowledged and accepter. 


cr+m James 3. McDougai. Presiaent 
Madison Financial Corporation 
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I. INTRODUCTION . 

Pillsbury Madison & Sutro LLP ("PM&S") was retained by the Resolution 
Trust Corporation ("RTC") to assist in the investigation of possible civil claims 
against individuals apd entities associated with Madison Guaranty Savings & 
Loan Association of McCrory, Arkansas ("Madison Guaranty"). 1 As part of this 
investigation, PM&S was asked to investigate certain issues with respect to the 
legal services rendered by the Rose Law Firm of Little Rock, Arkansas. Those 
services included services rendered to Madison Guaranty before its failure in 
February 1989 and services rendered to the Federal Deposit Insurance 
Corporation ("FDIC") and the RTC as successors in interest to Madison 
Guaranty after its failure. This report summarizes the scope and results of the 
investigation of the Rose Law Firm’s services to the FDIC and the RTC after 
Madison Guaranty’s failure. In particular, this part of the investigation focuses 
on the Rose Law Firm's representation of the FDIC and the RTC in an 
accounting malpractice action brought on behalf of Madison Guaranty against 
its former auditors, Frost & Company. 2 


II. NATURE AND SCOPE OF THE INVESTIGATION . 

A. Sources of information . 

Documents were subpoenaed from the Rose Law Finn. The Rose Law 
Firm produced approximately 49 banker's boxes of documents, of which 
approximately 44 banker’s boxes pertained to the subject of this report-the 
Frost & Company litigation of 1988-1991. Most of the remaining documents 
pertained to services rendered before Madison Guaranty failed, or to services 
rendered to other clients on matters that fell within the scope of the subpoenas. 

Documents also were subpoenaed from several dozen other persons. 
For a full list of subpoenaed individuals and entities, see part II of the General 


1 The scope and purpose of the investigation is set forth in the RTC’s Order of 
Investigation dated February 4, 1994. 

2 The Frost & Company action originally was brought by the Memphis, Tennessee law 
firm of Gemsh & McCreary and was styled Madison Guaranty Savings & Loan Association, et 
al. v. Frost & Company, No. 88-1193 (Pulaski Cry. Cir. Ct.). After Madison Guaranty failed, the 
action was removed to United States Distnct Court, and the FDIC was substituted for the 
plaintiffs. The action then was styled FDIC v. Frost & Company, No. LR-C-89-0216 (E.D. Arlc.). 
In March 1989. the FDIC replaced the Gerrish firm with the Rose Law Firm because of 
concerns about the Gernsh firm's representation of other clients in matters adverse to the FDIC 
and other bank regulatory agencies. Later in 1989 the RTC was substituted for the FDIC, and 
the case became RTC v . Frost & Company, under the same docket number. Hereinafter, the 
case will be referred to as * RTC v. Frost & Co.* 
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Report on the Investigation of Madison Guaranty Savings & Loan and Related 
Entities (December 1995). 

This report makes extensive reference to the Report of Investigation 
dated August 3, 1995 prepared by the RTC’s Office of Inspector General and 
the bound volumes of exhibits thereto, which included sworn statements and 
notes of interviews of a number of additional witnesses. 3 

B. Issues examined . 

Initially, this part of the investigation focused on work that the Rose Law 
Firm performed before Madison Guaranty’s failure. There were several reasons 
for this. First, such work was more likely to have caused a loss for which the 
RTC could seek to recover in litigation. Second, the RTC's Office of Inspector 
General already was investigating the Rose Law Firm’s alleged conflicts of 
interest and overbilling in connection with work for Madison Guaranty after its 
failure. 4 Therefore, the initial focus was on the Rose Law Firm’s work for 
Madison Guaranty before Madison Guaranty went into conservatorship on or 
about February 28, 1989. 5 

Later, after the issuance of the report of the RTC’s Office of Inspector 
General in August 1995, PM&S was asked to review the IG Report and the files 
of RTC v. Frost & Company with a view toward determining whether the RTC 
might have a cost-effective claim against the Rose Law Firm based on its 
handling of that litigation. The results of that part of the investigation are 
covered in this report. 


III. RESULTS OF THE INVESTIGATION . 

Between the time the Rose Law Firm was substituted in and the time the 
Frost case settled, the Rose Law Firm developed an impermissible conflict of 
interest, which it neither fully disclosed to its client, the RTC, nor had waived. 
Nevertheless, the conflict does not seem to have prejudiced the RTC, as the 
Frost case seems to have been settled on reasonable terms. A claim could be 
asserted against the Rose Law Firm with respect to the conflict of interest 
seeking to recoup some of the attorneys’ fees that it received from the RTC, but 


3 The Report of Investigation dated August 3, 1995 prepared by the RTC’s Office of 

Inspector General with respect to the Rose Law Firm is cited frequently below. For example, a 
citation to ‘!G Report at 111-15* is a reference to page 15 of volume III. Similarly, a citation to 

"IG Ex. 111-35, at 2" is a reference to page 2 of exhibit 35 to volume III. 

4 See generally Adair v. Rose Law Firm, 867 F. Supp. 1111 (D.D.C. 1994). 

5 That work will be covered in another report. 
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such a claim would be difficult to prosecute, might well not succeed and, win or 
lose, would cost more to prosecute than the probable maximum recovery. 

Thus, the institution of legal proceedings against the Rose Law Firm by the 
RTC does not seem warranted. 


IV. ANALYSIS . 

This part of the investigation focused primarily on two questions: 

1 . Did the Rose Law Firm engage in actionable misconduct, primarily 
with respect to possible conflicts of interest? 

2. If so, was the RTC damaged by that conduct? 

Both questions are relevant to the ultimate issue of whether the RTC should 
institute legal proceedings against the Rose Law Firm. The two issues will be 
presented separately, starting with the issue of liability for possible conflicts of 
interest. 

A. Possible liability for impermissible conflicts of interest . 

1. Background and scope limitations . 

The issue here is whether the Rose Law Firm had an impermissible 
conflict of interest during any part of the period that it represented the FDIC or 
the RTC as conservator of Madison Guaranty in prosecuting an action for 
accounting malpractice against the firm of Frost & Company and its directors. 
The malpractice action had been filed in early 1988 on behalf of plaintiffs 
Madison Guaranty and Madison Financial Corporation, its wholly owned 
subsidiary ("Madison Financial"). Plaintiffs were initially represented by Jeffrey 
Gerrish and the Memphis law firm of Gernsh & McCreary. 

On February 28, 1989, the FDIC was named conservator for Madison 
Guaranty. Actual intervention occurred on March 2, 1989. Shortly after 
enactment of the Financial Institutions Reform, Recovery, and Enforcement Act 
("FIRREA") 6 in August 1989, Madison Guaranty came under the control of the 
RTC. 


In March 1989, the FDIC concluded that it would replace Gerrish & 
McCreary in the Frost suit because of potential conflicts. On or about 
March 27, 1989, the Rose Law Firm was picked by the FDIC as new counsel in 
the case. The Rose Law Firm thereafter represented the FDIC and later the 


6 Public Law No. 101-73. 103 Stat. 364. 
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RTC as successor to Madison Guaranty until the Frost case was settled in April 
1991. 


This analysis does not consider events occurring after April 1991 or 
policies and guidelines of the RTC pertaining to conflicts of interest to the 
extent they were issued after April 1991. Accordingly, the analysis is limited to 
the following: 

1. Model Rules of Professional Conduct, as adopted by the Arkansas 
Supreme Court, December 16, 1985; 7 

2. "Guide for Legal Representation," FDIC, June 1989;* 

3. RTC regulations at 12 C.F.R. Part 1606, effective as of 
February 5, 1990; 9 

4. "A Law Firm's Guide: How to Be Considered for Retention by the 
FDIC and RTC," May 1990; 10 and 

5. "Guidelines of the FDIC/RTC With Respect to Conflicts of Interest 
and Confidentiality and General Policies of Waiver Favored by the Outside 
Counsel Conflicts Committee," May 2, 1990. * 11 

The RTC/FDIC guidelines and regulations do not add substantially to the 
meaning of "conflict" as used in the Arkansas Model Rules. The RTC/FDIC 
materials, however, do articulate a higher requirement for disclosure than do 
the Model Rules, in light of the reservation by RTC/FDIC of the right to 
determine whether there is a conflict in a particular situation. 

There are also various Legal Services Agreements between the agencies 
and the Rose Law Firm. 

2. Conflict issues . 

Rather than recite the lengthy "facts" material to the conflict issues, all of 
which are contained in the Inspector General’s Reports, it is sufficient to refer 


7 IG Ex. 1-1. 

8 IG Ex. 1*2. 

9 IG Ex. 1-3. 

10 IG Ex. 1*4. 

11 IG Ex. 1-7. 
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bnefly to the relationships that bear on the conclusions that follow. Further 
facts will appear in the discussion of the reasons for a conclusion that a 
particular relationship created a conflict. The relationships-professional, familial 
and client-lawyer-are the following: 

t. The Rose Law Firm represented RTC/FDIC as conservator of 
Madison Guaranty in litigation against Frost & Company from March 1989 
through April 1991. 

2. Webster Hubbell during the time in question was a member of the 
Rose Law Firm. 

3. Hubbell is Seth Ward’s son-in-law and is a brother-in-law of Seth 
Ward II. 

4. Hubbell during the time in question had various business 
relationships with Ward and his son (Seth Ward II). 

5. The Rose Law Firm through Hubbell and others represented Seth 
Ward in a variety of matters before, during and after the firm’s representation of 
RTC/FDIC in the Frost litigation, including the following: 

a. Rose attorney Thomas Thrash in September-October 1985 
represented Madison Guaranty and Ward in the transaction by which Madison 
and Ward acquired from Industrial Development Corporation ("IDC") the 
property that became known as Castle Grande, in connection with which 
Madison Guaranty made loans to Ward. 12 

b. Hubbell in December 1986 apparently helped Ward frame his 
denial of liability to Madison Guaranty on certain notes arising from the above 
transaction. 13 

c. The Rose Law Firm through Hubbell in 1988 represented P.O.M. 
Inc. (a business owned by the Wards) and Seth Ward II in garnishment 
proceedings arising from a judgment in favor of Seth Ward and against 
RTC/FDIC as conservator of Madison Guaranty. 

d. The Rose Law Firm through Hubbell assisted Ward in 1990 in an 
agreement with Ward’s counsel (Alston Jennings and his law firm) that Ward 


12 See IG Ex. 111-69 (Interview with Webster Hubbell), at 7. But see Thrash Interview, 
Dec. 1. 1995, at 8-9 (denying that Ward was a client). 

13 See IG Ex. 111-133 (Letter from Hubbell to Denton). 
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would “pay or bond a final judgment the RTC may obtain - against Ward in the 
litigation between Ward and the RTC. 

6. The Rose Law Firm in 1989 hired as a law clerk and then as a 
lawyer Patricia Heritage, formerly employed by Madison Guaranty and Madison 
Financial. 

7. The Rose Law Firm, while the Frost case was pending and being 
prosecuted by the Rose Law Firm on behalf of the RTC, represented Precision 
Industnes, of which James Alford (an individual defendant in the Frost case) 
was president. 

8. The Rose Law Firm in 1985 represented Madison Guaranty before 
the Arkansas Department of Securities. 

3. The Frost case . 

Frost & Company had been retained in 1984 and 1985 to conduct audits 
of Madison Guaranty and subsidianes. Two audits were conducted and 
completed covering 1984 and 1985. 

An FHLBB examination begun in March 1986 criticized Madison 
Guaranty management for diversion of resources, including loans to insiders. 14 
The reports referred to poor underwriting of loans and inadequate or non- 
existent documentation of loans. New management was installed at Madison 
Guaranty. The "Big 6“ accounting firm now known as KPMG Peat Marwick was 
retained to determine the extent of damage done by the prior management. 

The Borod & Huggins law firm was engaged to investigate the prior' manage- 
ment's irregular business practices and consider possible legal claims for 
damages. Jeffrey Gernsh, initially with Borod & Huggins and later with his own 
firm, concluded that Frost & Company had potential malpractice liability. A suit 
against Frost was authorized, in addition to Frost, the suit named as individual 
defendants the directors of Frost, including James Alford. 

The plaintiffs' theory of malpractice was that Frost had failed to perform 
an adequate review of loan files and as a result established an inadequate loan 
loss reserve; an adequate loan loss reserve at the time would have rendered 
Madison Guaranty insolvent and regulators would have closed the institution 
down. The damages claimed were based on the loans, made after the 
institution should been have been closed, that ultimately defaulted. 15 


14 IG Ex. 111*52 (FHLBB 60-Day Interim Report, examination of March 4, 1986, dated 
May 8, 1986); IG Ex. 111-53 (FHLBB Summary Report of Examination of March 4, 1986). 

15 IG Ex. 111-68 (Statement of Richard Donovan), at 10-11. 
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For evidence of malpractice liability, plaintiffs expected to rely in part on 
evidence that the auditors had not properly reviewed files of certain loans made 
pnor to the audit. The plaintiffs' theory was that these files, if properly 
reviewed, would have put the auditors on notice that the loans were poorly 
underwritten. For damages, plaintiffs relied on non-performing loans made 
during the "damage window," a period of roughly a year between Madison 
Guaranty’s receipt of Frost’s first audit report and Madison Guaranty’s receipt of 
information from the FHLBB examiners that Frost’s work might have been 
erroneous. 16 Among the loans made during the damages window were loans 
to Ward that were in part roll-overs of earlier loans made in connection with the 
purchase by Ward and Madison Financial of the Castle Grande property from 
IDC. 


Richard Donovan, a Rose Law Firm lawyer who worked on the Frost 
case, stated that in preparing the case they focused on non-performing loans 
that would have "jury appeal", such as “loans to insiders, which a jury would 
readily conclude should not have been made." 17 Ward’s loans were initially on 
the list as such. 1 ® 

The Frost case was settled in February 1991, shortly after a motion to 
compel production of the Ward loan files and other documents had been 
granted. 19 At some point, however, Rose Law Firm lawyers made a decision 
to drop Ward’s loans from the damage list. This was done, it was said, 
because in 1988 Ward had won a case against Madison Guaranty in a trial 
court for real estate commissions on sales of Castle Grande properties in which 
Madison Guaranty had counterclaimed to recover an outstanding note or notes. 
The lawyers concluded that Frost would have a good argument that it was 
overreaching for the RTC to seek from Frost amounts that another jury had 
found did not have to be repaid. 20 


16 id. 

17 IG Ex. 111-68 {Statement of Richard Donovan), at 11. 

18 See IG Ex. 111-146 (Related Party Loan Chart); Ill-Ex. 147 (Loan Loss Chart). 

19 IG Ex. 111-110 (Statement of Bemta Seliga), at 4. 

20 IG Ex. 111-68 (Statement of Richard Donovan), at 12. RTC in-house lawyer Apnl 
Breslaw, who had pnncipal responsibility for momtonng the case for the RTC, recalls no 
discussion of dropping the Ward loans from the damage list. Her impression (after many years) 
is that the Ward loans were 'evidence of the type of problems at Madison Guaranty that Frost 
should have found in their audits." IG Ex. 111-93 (Statement of Apnl Breslaw), at 9. 
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4. Conclusions . 

1. The Rose Law Firm had a conflict under the Arkansas Model 
Rules of Professional Conduct in continuing with representation of RTC/FDIC in 
the Frost case in light of the facts that (a) Seth Ward was at that time a current 
client of the Rose Law Firm, (b) the Rose Law Firm had represented Madison 
Guaranty and Ward in the acquisition of the Castle Grande property from IDC, 
in which questionable loans had been made to Ward, and (c) the Rose Law 
Firm had in its employ an attorney, Patricia Heritage, a former employee of 
Madison Guaranty, who while at Madison Guaranty may have created minutes 
of board meetings that never took place, and who was a potential witness in the 
Frost case. Because there were conflicts under the Model Rules, there were 
also conflicts under the various RTC/FDIC guides and regulations. 21 

2. The Rose Law Firm was required but failed to fully disclose the 
foregoing conflicts. While the Rose Law Firm did disclose the familial relation- 
ship between Hubbell and Seth Ward, his father-in-law, there was inadequate 
disclosure of the extent of the firm's representation of Ward. There is no 
indication that there was disclosure of the firm's representation in connection 
with the acquisition of the Castle Grande properties. While there may have 
been certain disclosures concerning Patricia Heritage, the claimed focus of 
them was on whether her being called as a witness would disqualify the firm as 
trial counsel, which was not an issue. 

3. The Rose Law Firm was required but failed to disclose to RTC a 
potential conflict in its representation of Precision Industnes while Precision s 
president was an individually named defendant in the Frost case. 

4. Any conflict resulting only from Hubbell’s familial relationship with 
Seth Ward was waived. We cannot conclude that there was any other waiver. 

5. Discussion . 

At the outset, the Rose Law Firm’s Response to the Reports of the 
Inspector General attempts to separate the firm from its member Hubbell in a 
manner that implies that even if Hubbell had certain conflicts, they did not affect 
the firm. Thus, while acknowledging that Hubbell had business relationships 
with the Wards and P.O.M. Inc., the Response argues that “none of those 


21 These conflicts may not have been appreciated at the time the Rose Law Firm initially 
undertook representation of FDIC in the Frost matter. However, under Model Rule 1.7, if a 
conflict arises after representation has been undertaken, the lawyer must withdraw unless the 
client consents after consultation. See Comment to Model Rule 1.7, IG Ex. 1-1, at 522. Rose 
thus had a continuing obligation under the Model Rules to disclose and to seek a consent. 
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business relationships were known to Mr. Hubbell's partners at Rose." 22 
Under the Model Rules, in particular Rule 1.10(a), where lawyers are asso- 
ciated together as a firm, conflicts are viewed from the premise that the firm is 
essentially one lawyer for purposes of the rule governing loyalty to the client. 23 
Hubbell was a member of the Rose Law Firm and knew fully his relationships. 
Hubbell was also the Rose Law Firm's lead attorney in the Frost case. If 
Hubbell was disqualified from representing RTC because of a relationship, the 
firm was likewise disqualified, whether or not the cause of disqualification was 
"known to Mr. Hubbell’s partners at Rose." 

In a similar vein, in arguing that the Rose Law Firm met its disclosure 
obligations, the Response implies that disclosure to the client was accomplished 
by disclosure of numerous items to Hubbell. 24 It was not. 

Representation of the RTC in the Frost case was adverse to the interests 
of Ward. While Ward was not a party in the case, loans to Ward originally 
arising from the Castle Grande development and then partially rolled over were 
included among the transactions for which the RTC sought damages from Frost 
and were therefore material to the case. Those loans were on the Frost 
damage list because they were thought to have "jury appeal" as non-performing 
loans to an insider, i.e., they were improper loans that should not have been 
made. 25 Other litigation regarding those loans was pending between RTC and 
Ward. 26 While in 1988 a trial court had ruled in favor of Ward in that other 
litigation, that judgment never became final. The suit was not concluded until 
1993. A finding in Frost that the loans to Ward were improper could have 
prejudiced Ward in the other litigation had there been a retrial. Such a finding 
could also have been embarrassing to Ward. Presumably, the Rose Law Firm 
did not want to cause embarrassment to its client Ward. 

In addition, and more serious to the RTC, the RTC’s position that loans 
to Ward would have "jury appeal" as improper loans was inconsistent with the 
interests of the Rose Law Firm, which had represented Ward and Madison 
Guaranty in the transaction that onginally gave rise to the loans. Thus, the 
Rose Law Firm's own conduct in transactions involving Ward and Madison 
Guaranty that were potentially material to the Frost litigation was in question to 
the degree that the RTC’s ability to have a fair trial could have been affected 


22 Response at 15. 

23 See IG Ex. 1-1 {Model Rules ct Professional Conduct), at 533. 

24 See . e.g., Response at 2. 5 (regarding Precision), 68 (same). 

25 See, e.g., IG Ex. 111-68 (Statement of Richard Donovan), at 10-11. 

26 See IG Ex. 111-117 (Statement of Alston Jennings), at 1. 
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had that conduct been disclosed to the jury. The circumstances raise a serious 
question as to how the Rose Law Firm could have concluded that its represen- 
tation of the RTC would not be materially limited by its prior representation of 
Ward and Madison Guaranty. 

The Comment to Model Rule 1.7 points out that 

Loyalty to a client is also impaired when a lawyer cannot 
consider, recommend or carry out an appropriate course of action 
for the client because of the lawyer's other responsibilities or 
interests. The conflict in effect forecloses alternatives that would 
otherwise be available to the client. Paragraph (b) [of Model Rule 
1.7] addresses such situations. 


The lawyer's own interests should not be permitted 
to have adverse effect on representation of a client. ... If 
the probity of a lawyer's own conduct in a transaction is in 
senous question, it may be difficult or impossible for the 
lawyer to give a client detached advice. 27 

The reports amply illustrate the adverse impact related to this conflict. 

The Rose Law Firm’s Response to the Inspector General’s Reports refers to a 
"firewall" intended to exclude Hubbell-lead attorney for the RTC in the case 
against Frost- from participating in any discussion about Seth Ward’s loans. 
There is no indication in the Inspector General’s Reports of an actual "screen" 
around Hubbell in the sense that ethical "screens" are usually understood. 
Hubbell was not screened from Ward in any way. 28 However, the very 
creation of any sort of "firewall" or screen between Hubbell and discussion of 
the Ward loans only confirms the conflict or impairment of loyalty: The "firewall" 
would prevent Hubbell from participating in discussions and decisions material 
to the preparation and handling of the Frost case, in which he was lead 
attorney. Issues such as whether Ward’s loans were to be included or 
excluded from the damage list were apparently to be decided without Hubbell’s 
participation. While, in different circumstances, it could have been appropriate 
to screen Hubbell from any participation in the Frost case overall, because of 
his relationships with Ward, it is unthinkable to keep the lead attorney in a 


27 IG Ex. 1-1 (Model Rules of Professional Conduct), at 522-23. 

28 The RTC’s Sorenson, who prepared the damage list of loans for the Frost case, and 
the list of ‘related parry" loans, was never told or made aware of the "firewall" as to Hubbell. 
Sorenson regarded Hubbell as the lead attorney in the case who developed the litigation 
strategy. See IG Ex. 111-145 (Statement of Lee Sorenson), at 2-3. 
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contested litigation in the dark concerning issues material to the case, 
particularly without informing the client. 

The employment of Patricia Heritage also created a conflict for the Rose 
Law Firm. The Rose*.Lawyers were concerned that Frost would try to show that 
the major cause of the losses was criminal activity by Madison Guaranty’s 
management. 29 There was evidence from which it could be argued that 
Patricia Heritage while employed at Madison Guaranty had created minutes of 
Board meetings that never took place. 30 Heritage had been deposed in 
February 1991, shortly before the Frost case was settled, and was questioned 
about the preparation of the minutes. 31 There was thus a risk that the Rose 
Law Firm's employment of Heritage could hurt the plaintiffs and undermine their 
counsel’s credibility. There is no indication that this was discussed with the 
RTC. 


The reports, which contain inconsistent and conflicting matenal in some 
respects, and which leave open many questions of degree and proximity, do 
not in our opinion indicate any other disabling conflicts within the meaning of 
the Model Rules. We do find failures to disclose. 

6. Disclosure issues . 

Resolving questions of conflict of interest is primarily the responsibility of 
the lawyer undertaking the representation. 32 The RTC/FDIC, however, have 
made it plain that they reserve the right to determine when a conflict may 
interfere with their representation by an outside counsel and therefore reserve 
"the right to decide whether an actual or potential conflict exists. 1,33 This reser- 
vation. and the law firm’s agreement to it, imply a broader obligation to disclose 
circumstances that might be deemed a conflict than otherwise, and a broader 
disclosure requirement than the Model Rules suggest. 

The Guide provides that in addition to conflicts covered by the Model 

Rules, 


there are other actual or potential conflict situations peculiar to . . . 
representation of the FDIC of which we should be promptly 


29 IG Ex. 111-127 (Statement of Gary Speed), at 14. 

30 IG Ex. 111-54 (Excerpts from Borod & Huggins Report), at 137-40. 

31 See IG Ex. 111-68 (Statement of Richard Donovan), at 16. 

32 See Comment to Model Rule 1.7, IG Ex. 1-1, at 525. 

33 FDIC, ‘Guide for Legal Representation,’ IG Ex. 1-2. at 4. 
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informed. These include, but are not limited to, such matters as: 

. . . representation of an officer, director, debtor, creditor or 
stockholder of any failed or assisted bank in a matter relating to 
the FDIC, representation of a creditor whose claim competes with 
that of the FDIC, . . . and representation of a client in a matter 
adverse to the FDIC. Upon notification, we will inform you 
promptly whether we believe a conflict exists. 34 

The reference to disclosure of both 'representation of a creditor whose claim 
competes with that of the FDIC, . . . and representation of a client in a matter 
adverse to the FDIC" leaves no doubt that the RTC/FDIC expected to be 
consulted as to certain representations whether or not the particular repre- 
sentation was "in a matter adverse to the FDIC." 

The RTC conflict regulations at 12 C.F.R. Part 1606, effective as of 
February 5, 1990, 35 likewise suggest a broad disclosure requirement: 
"organizational conflict," for example, is defined simply as "an interest or 
relationship which could adversely affect the contractor's ability to perform 
under the contract or to represent the RTC"; 36 contractors are required to 
provide the RTC "with sufficient information to permit the RTC to make a 
determination with regard to organizational conflicts of interest." 37 

Similarly, “A Law Firms' Guide: How to Be Considered for Retention by 
the FDIC and RTC," May 1990, 38 requires that outside counsel 

must immediately notify the Corporation’s Legal Divisions in writing 
of any actual or potential conflicts of interest as soon as they 
arise. 

As the Comment to Model Rule 1.7 points out: 

Conflicts of interest in contexts other than litigation 
sometimes may be difficult to assess. Relevant factors in 
determining whether there is potential for adverse effect include 
the duration and intimacy of the lawyer's relationship with the 
client or clients involved, the functions being performed by the 


34 FDIC, ’Guide for Legal Representation,’ IG Ex. 1-2, at 4. 

35 IG Ex 1-3. 

36 12 C.F.R. § 1606.20). 

37 12 C.F.R. § 1606.6. 

38 IG Ex. 1-4. 
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lawyer, the likelihood that actual conflict will arise and the likely 
prejudice to the client from the conflict if it does arise. The 
question is often one of proximity and degree . 39 

Only by disclosure could RTC/FDIC exercise the rights they reserve to 
decide whether a particular relationship creates a conflict. 

Under these standards, while there was not necessarily a conflict 
presented by the Rose Law Firm’s representation of Precision Industries while 
representing the RTC in the Frost case (because Rose represented the 
corporation, not its president 40 ), there was a potential conflict because James 
Alford, an individually named defendant in the Frost case, was president of 
Precision at the time. The Rose Law Firm was in a position to pull its punches 
against Frost, or at least against Alford, so as not to offend the president of 
another current client. The Rose Law Firm lawyers apparently recognized this 
situation as a potential conflict, and agree "in hindsight" that it might have been 
preferable to disclose it to RTC . 41 There is no indication that it was 
disclosed . 42 

B. Possible damages . 

The second issue is whether, assuming there was an impermissible 
conflict, this conflict resulted in damages to the RTC. This has been assessed 
by reviewing selected portions of the record of the Frost case to see whether, 
insofar as one can tell in hindsight and at a distance, the case was settled on 
appropriate terms, and whether the case's value seems to have been matenally 
decreased by the conflicts. 

It is not easy to second-guess strategic decisions made in litigation or 
settlement negotiations. Trial counsel who lived with a case and who saw all 
the witnesses know far more about it than others ever can by reading a cold 
record years later. Nevertheless, tnal and appellate lawyers often are called 
upon to assess the value of a case tried by someone else, so with these 
caveats we proceed here to assess the value of the Frost case based on a 
selective review of limited portions of the record. 


39 IG Ex. 1-1, at 524. 

40 See Model Rule 1 13 

41 IG Ex. 111-68. at 17-18. 

42 Id. It is impossible to say whether the Rose Law Firm did 'pull its punches’ against 
Alford. Richard Donovan's statement (id. at 18) and the Rose Law Firm's response to the 
Inspector General’s Reports say they did not. 
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1. Negligence . 

For purposes of attempting to assess the strengths and weaknesses of 
the RTC’s case against Frost & Company, we reviewed parts or all of the 
following depositions taken in the Frost case: Michael Jones, James Alford, 
Kelli Alford, James Cullen, Jeffrey Freuchting, Dorsey W. Jackson, Michael 
Jones, Art Kellam, James Timothy McBrayer, James P. Neumeier, Stanley 
Smith, William Daniel Thomas, Jr., William L. Blackwell, Roland Brock, Bonnie 
Crocheron, Stephen K. Cuffman, Harry Don Denton, Patricia Heritage, Sarah 
Hawkins, M. G. "Chip" Kiesewetter, John Latham, Jack C. Owen, Charles 
Peacock III, Charles Peacock IV, John Selig, Lee Sorenson, Barbara Spears, 
James Smith and Gregory T. Young. As appropriate, we also reviewed the 
exhibits and materials related to those depositions. We also reviewed a 
January 19. 1988-89 accountants' professional liability policy (claims made) 
issued to Frost, the first amended complaint and the answer to the first 
amended complaint. 

It appears from the transcripts that counsel on all sides were competent 
and adequately aggressive in pursuing the interests of their respective clients. 

In particular, the Rose Law Firm did not appear to be less than aggressive, and 
it was reasonably effective in pursuing legal theories and asserting the interests 
of the RTC. 

The transcripts are consistent with a strong case for negligence against 
the Frost firm. Percipient witnesses from the Frost firm made damaging 
statements and admissions. The expert witnesses retained by the Frost firm 
were of limited effectiveness in asserting defenses and addressing problems 
raised by the plaintiff. Frost's principal accounting expert (Jones), however, 
was tenacious and reasonably effective in his testimony, particularly with 
respect to raising triable questions about the adequacy of the review and the 
conclusions of KPMG Peat Marwick as successor auditors of Madison 
Guaranty. In addition, the last day of deposition of the plaintiff’s expert 
(Blackwell) did much to undermine his previous testimony. 

The testimony as a whole establishes quite well that the audits 
conducted by the Frost firm with respect to the 1984 and 1985 calendar years 
of Madison Guaranty were seriously flawed. The testimony showed that Frost 
auditors were insufficiently skeptical of information received from management, 
failed to check adequately the values of many loans on the books of Madison 
Guaranty (the failures concerned, inter alia, the adequacy of loan loss reserves, 
the adequacy of documentation, the validity of appraisals, the value of 
delinquent loans, and the appropriateness of security and documentation of 
related party loans), failed to follow many of Frost's own internal procedures 
with respect to audits, failed to respond in an appropriate professional fashion 
with respect to information from federal regulators and the prior auditor of 
Madison Guaranty (the Deloitte firm), utilized many audit personnel who were 
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poorly qualified with respect to financial institutions and offered senously 
inadequate explanations of why observed problems and deficiencies were not 
earned into management letters. 

In contrast, the testimony of witnesses with the successor auditor of 
Madison Guaranty, KPMG Peat Marwick, was strong and effective in 
establishing that the Frost firm committed numerous errors. The partner in 
charge of the Peat Marwick audit for 1985 and 1986 (Jackson) testified 
particularly strongly that in his opinion the Frost firm had repeatedly committed 
substantial errors. The cross-examination of such witnesses for Peat Marwick 
was not effective. 

Accounting liability cases are not easy to present to a jury. The subject 
matter is dry and technical. The applicable auditing standards are vague and 
elastic. The auditor's client often must share some of the blame. Nevertheless, 
on this record there would appear, overall, to be a high likelihood that the 
negligence of the Frost firm could have been established, in substantial part 
based upon the testimony of its own witnesses. 

2. Causation . 

Proof of negligence is of no use to a plaintiff unless it can be proved that 
the negligence caused damages. Thus, causation is the next essential element 
of an accounting malpractice case, and often a difficult element to prove. It is 
apparent from the transenpts reviewed that there were substantial problems 
with causation issues in the Frost case. 

The principal problem is that the federal regulators put Madison Guaranty 
on notice of its noncompliance with federal regulations for the year ending 
December 31, 1983, and bank management was notified of that in wntmg by no 
later than June 1, 1984. Based upon testimony about that notification, it is 
apparent that the information conveyed was strongly cntical of Madison 
Guaranty’s internal auditing and controls, and raised a number of issues and 
problems, establishing strong inferences that the Frost firm had failed to 
discharge properly its professional obligations to Madison Guaranty. 

It appears that Frost may not have seen or been aware of the FHLBB 
communications to Madison Guaranty, although it is unclear why that was so. 
Frost should have sought out and reviewed Madison Guaranty's communica- 
tions with its regulators. In any event, Frost’s 1984 and 1985 audits did not 
consider the regulators' cnticisms, which had been conveyed to Madison 
Guaranty’s management and directors in mid-1984. 

The Frost firm argued that the FHLBB notice of Madison Guaranty’s 
deficiencies meant little because (to paraphrase the argument) the federal 
regulators were finding problems at every savings and loan, the regulations 
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were too strict for any S&L to comply with, the real problem was the general 
failure in the real estate market and (more generally) the problems identified 
were not as substantial as the federal regulators had advised. In the context of 
the litigation against it, the Frost firm obviously did not have an interest in 
arguing forcefully that Madison Guaranty’s board and the federal regulators 
were already on notice of serious problems, but that would almost certainly be 
an argument raised now by the Rose Law Firm. 43 

Another causation issue that made less likely a successful claim against 
the Frost firm arose out of the very substantial ownership and managenal 
control exercised by McDougal. It is apparent from the transcripts that 
McDougal’s control and management of Madison Guaranty caused many of the 
problems from which Madison Guaranty suffered between 1904 and 1986. 
Testimony from relatively senior officers (e.g., Denton) suggested that 
McDougal ran all aspects of Madison Guaranty despite his lack of a formal 
position, directed the use of unqualified appraisers, funded loans without 
appraisals and would have ignored anything critical of management that Frost 
might have said~at least so long as he could hire replacement auditors. 

Other testimony suggested that Frost (and undoubtedly others) deferred 
to McDougal in many respects because of his ownership and management 
positions. As one of the Frost accountants testified, it was very unusual to 
have the owners of an S&L also actively managing it, and that led to a lower 
degree of oversight by the Frost firm of certain aspects of the Madison 
Guaranty operation. 

Testimony shows that the Board of Directors of Madison Guaranty was 
not strong and deferred to McDougal to a large extent until McDougal’s removal 
from the institution in July 1986. The depositions taken of Madison Guaranty's 
Board of Directors did not help the RTC. With perhaps one exception, the 
directors said nothing that suggested, let alone convincingly proved, that they 
would have acted differently had Frost's audits raised the issues that should 
have been raised. In that context, the Frost firm could argue that, even if it had 
raised more substantial issues with the management of Madison Guaranty, no 
action would have been taken because the issues raised would have implicated 
McDougal's control of Madison Guaranty. 

Another problem with establishing causation is in the defense raised by 
Frost that the problems of Madison Guaranty were both common to the industry 


43 A related argument is that the regulators would not have taken over Madison Guaranty 
any more quickly had they known of its insolvency earlier. Supporting this argument is the fact 
that the regulators did not take over Madison Guaranty quickly once KPMG Peat Marwick 
determined that it was insolvent (that occurred in May 1987; the takeover occurred in February 
1989). Opposing this argument is the fact that the regulators clamped down on Madison 
Guaranty s risky activities long before they took it over. 
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and caused by extraneous forces. While the defense is relatively weak in the 
circumstances, it nonetheless might have had a substantial impact upon a jury 
in Arkansas during the period in which the case would have been tried. In 
essence, it was Frost’s argument (principally through an expert witness) that the 
general rise in interest rates led to relaxation of federal regulations limiting 
investments by savings and loan associations, inducing S&Ls to engage in 
riskier investments, while at the same time the regulators were both 
understaffed and more willing to enforce remaining regulations in a lax manner. 
The Frost firm also argued that the real estate industry in Arkansas generally 
collapsed in the 1984-1986 period, leading to many of the problems of Madison 
Guaranty. These defenses might strike a responsive chord among a jury in 
Arkansas, many of whom might have experienced similar problems during that 
period as a result of declining real estate prices, bank and savings and loan 
failures and related economic problems. These defenses raised the risk that a 
claim could not have been established successfully against the Frost firm. 

On balance, it appears that establishing causation on the claims against 
the Frost firm would have been difficult, notwithstanding the relatively clear case 
of negligence. Of greatest import are the FHLBB notice to management of the 
deficiencies it found with respect to the 1983 financial statements and the 
evidence that McDougal so dominated the affairs of Madison Guaranty that 
even if Frost had done an adequate job, its advice and recommendations would 
not have been carried out by Madison Guaranty’s Board of Directors and 
management. 


3. Damages . 

Assuming that Frost's negligence can be established, and assuming that 
causation can be demonstrated, there remains the question whether substantial 
damages could be proved, and whether any recovery in a substantially greater 
amount than was achieved ($1,025 million) was reasonably likel had 
somebody lacking the Rose Law Firm's conflicts handled the ma er. 

The apparently applicable accountants liability insurance pc iy carried a 
$50,000 deductible and a $3 million per claim limit. The settlemen ih the 
Frost firm was achieved by a payment of $1,025 million. It is our u Jerstanding 
that the Frost firm paid the $50,000 deductible and that the carrier paid the rest. 

It is not entirely clear exactly how much the RTC would have prayed for 
at trial. The draft trial exhibits we have reviewed suggests that a realistic 
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maximum would have been approximately $7 million, much of which was 
subject to question, 44 and certainly could not have exceeded $10 million. 45 

Regardless of whether the amount prayed for was to be $7 million or 
$10 million, the primary source of recovery was to be the $3 million insurance 
policy. 46 There was no expectation either on the part of the Rose Law Firm or 
the RTC that the Frost firm or its partners had substantial assets, or could 
make a substantial contribution toward a settlement, nor is it customary in 
accounting malpractice cases for the RTC to focus on individual ability to pay 
when insurance coverage is available. 47 

Thus, the RTC and the Rose Law Firm both assumed that the most the 
RTC could recover was approximately $3 million, regardless of the size of any 
judgment that might be awarded. For purposes of valuing the case, therefore, 
the figure of $3 million can be used as the upper limit of any possible recovery. 

4. Litigation risk analysis . 

The foregoing means that the RTC faced serious problems at trial, 
particularly with the issue of causation, and even if it won, it probably could not 
have recovered more than $3 million. Taking into account all the risks, it ts 
apparent that the expected recovery would not have been more than roughly 
one-third of the $3 million, or approximately $1 million. A strong case could be 
made that the expected recovery was significantly less than $1 million. 46 


44 The expert CPA who testified for Frost stated that in his view a substantial portion of 
what Peat Marwick determined was the shortfall in loan loss reserves at year-end 1985 was 
improperly calculated under GAAP pnnciples, and under RAP pnnciples there would have been 
a substantially smaller loan loss reserve required of Madison Guaranty at year-end 1985. 

While we are not in a position to express an opinion as to which set of figures would be most 
likely to be accepted by a jury and a court, there is at least a substantial nsk that much of the 
deficit found by the Peat Marwick analysis would be eliminated under RAP pnnciples if the 
expert for Frost were believed. 

45 An RTC witness. Lee Sorenson, calculated pnncipal damages of $5.7 million and total 
damages (including prejudgment interest) of $10.3 million. Ex. 4 to Sorenson Deposition. It is 
not clear whether these were the numbers that were to be used at tnal. Of Sorenson's $10.3 
million, $222,395 represented losses attributed to several loans made to Seth Ward. Id. 

46 Hubbell Interview, Dec. 27, 1995, at 29-30; Breslaw Interview, Dec. 21. 1995, at 1-2. 

47 Id. 

48 By “expected recovery." we mean the expected value of the case, calculated in the 
ordinary fashion. 
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Given this assessment, the settlement of $1,025 million that was 
achieved appears to be well within the reasonable range for the case even if 
the RTC had been represented by comparable counsel without conflicts. 

C. Potential for cost-effective litigation against the Rose 
Law Firm . 

The ultimate issue is whether, on this record, the RTC should assert 
claims against the Rose Law Firm. In analyzing this issue, one must start with 
the applicable legal standard governing RTC litigation. 

Congress established the RTC "to contain, manage, and resolve failed 
savings associations." 49 Congress gave the RTC the statutory duty of 
"maximizing] the net present value return from the sale or other disposition of 
institutions ... or the assets of such institutions . . . [and] minimizing] the 
amount of any loss realized in the resolution of cases . . . . mS0 The RTC fulfills 
this responsibility in part by bringing civil actions in appropriate cases to recover 
damages. 51 Such cases are brought, however, only if there is reason to 
believe that the litigation will add to the value of the thrift’s estate and thus 
minimize the losses caused by its failure. If there is no reason to believe that 
litigation will result in a net recovery, then there is no statutory basis to file a 
case. 

This statutory mandate requires the determination of whether any claim 
that might be asserted against the Rose Law Firm can be litigated in a cost- 
effective manner. Put another way, the issue is whether claims can be stated 
that have an expected value greater than the expected cost of litigating them. 

Applying this standard, it is recommended that no such claims be 
asserted. The reasons for this recommendation are as follows: 

Liability: For the reasons stated in part IV.A above, a claim could be 
asserted that the Rose Law Firm had an impermissible conflict of interest in the 
Frost case, which it did not adequately disclose or have waived. An ethical 
violation, however, does not always translate into a tort. The rules of 
professional conduct are wntten as disciplinary rules. While the rules may 
inform a court as to the appropriate standard of care for certain purposes, a 
violation of the rules does not necessarily mean the commission of a tort for 
which damages may be awarded. 


49 FIRREA § 107. 

50 12 U.S.C. § l44ia(b)(3)(C), as amended by FIRREA § 501. 

51 12 U.S.C. §§ 1821(d)(2), (k), (I). as amended by FIRREA § 212. 
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Convincing a jury that a tort was committed may not be easy. The 
applicable rules are complex and the subject matter is dull. Also, the Rose Law 
Firm might receive support from several quarters, including their opponents in 
the Frost case. In all probability, counsel for Frost & Company in the Frost 
litigation would testify that they did not see any conflict and do not think that the 
Rose Law Firm did the wrong thing . 52 If so, the RTC would be up against not 
just the opinion of one of Little Rock’s leading firms, but the opinion of several 
such firms, and the lawyers for Frost & Company would likely be viewed as 
people without any axe to grind. 

In addition, an Arkansas jury, in a close case, might well prefer the 
home-town defendant to the federal-government plaintiff even assuming that the 
jury agreed there was a conflict. A jury might well be reluctant to charge the 
current members of the Rose Law Firm for the ethical misdeeds of a former 
partner who currently resides in a federal prison. 

Damages: There are two possible theories of damages. The first is that 
the case would have resulted in an outcome more favorable for the RTC but for 
the conflict. The second is that, regardless of the outcome, the fees paid by 
the RTC after the conflict arose should be returned . 53 

The unfavorable result theory : To recover under this theory, "[m]ere 
wistful speculation ... is insufficient. [The client] must prove that, had [the law 
firm] disclosed the alleged conflict, [the client] would have received a more 
favorable result ." 54 For the reasons stated in part IV. B above, the Frost case 
seems to have been settled on reasonable terms. In any event, proving 
otherwise would be difficult and might look like so much Monday-morning 
quarterbacking. 

The fee refund theory: Some cases hold that a conflict of interest, if not 
disclosed and waived, entitles the client to recoup all legal fees paid even if the 
client is otherwise undamaged. That theory, if available , 55 ordinarily takes 


52 IG Ex. 111-159, 111-160. 

53 Both theories were advanced in Qlecher & Collins, P.C. v . Northwest Airlines, Inc., 

858 F. Supp. 1442, 1457 (C.D. Cal. 1994). 

54 Id. (emphasis in original). 

55 Some courts reject the notion that the lawyer’s breach of fiduciary duty automatically 
means "that he must forfeit fees for services he had already performed or would thereafter 
perform. Under New York law. attorneys may be entitled to recover for their services, even if 
they have breached their fiduciary obligations.* Mar OH, S.A. v. Momssey, 982 F.2d 830, 840 
(2d Cir. 1993). 
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effect only after the conflict becomes apparent: '[the law firm] must refund (at 
most) only the fees it received after the actual conflict arose.' 56 

In this case, it, seems likely that the conflicts did not become apparent 
until some time after the Rose Law Firm lawyers became familiar with the 
issues and strategies to be used in the Frost case. Thus, even if this fee 
refund theory were applicable, it could at best be used to seek only a portion of 
the fees paid to the Rose Law Firm. It is our understanding that the total fees 
paid to the Rose Law Firm for this engagement were approximately $200,000. 
We do not think that the RTC could reasonably seek to recover fees from other 
engagements of the Rose Law Firm by the RTC on matters unrelated to 
Madison Guaranty. 

Litigation costs: A case against the Rose Law Firm based on the 
foregoing could not be litigated to judgment in a cost-effective manner. 

Prepanng and trying such a case would involve many depositions (both of Rose 
Law Firm lawyers and others), heavy use by both sides of expensive experts 
and probably a fair amount of motion practice. There is no reasonable 
likelihood that such a case could be prepared and tried for $200,000. Thus, in 
all probability, the expense of litigating the matter would exceed the maximum 
recovery. Regardless of whether it won or lost at trial, the RTC would lose 
money on the case. 


V. RECOMMENDATION . 

While a claim could be stated against the Rose Law Firm, litigation would 
be difficult, the outcome would be uncertain and the expected recovery would 
not cover the costs of the litigation, much less lead to a net recovery for 
Madison Guaranty’s estate. Thus, it is recommended that such litigation not be 
pursued. 


56 Blecher & Collins, P.C. v. Northwest Airlines, Inc., 858 F. Supp. at 1457 (emphasis in 
original). But see In re Eastern Sugar Antitrust Litigation, 697 F.2d 524, 533-34 (3d Cir. 1982) 
(recognizing the court’s power to forfeit fees earned before the conflict arose, but rejecting that 
remedy except in cases where ’the breach of professional ethics is so egregious that the need 
for attorney discipline and deterrence of future improprieties of that type outweighs [the fact that 
such an award would provide the client with a windfall and depnve the attorney of fees earned 
while acting ethically] ...."; in that case, the remedy was rejected despite the lawyers’ failure 
to disclose that plaintiffs' counsel began merger discussions with counsel for one of the 
defendants after approval of a settlement agreement but before resolution of attorneys’ fees 
awards). 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


THURSDAY, FEBRUARY 8, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington , DC. 

The Committee met at 10:00 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’ Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENTS OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. Let me say, for purposes of the witnesses and 
those who are assembled and those who are waiting, that the 
Ranking Member and I have been meeting with our Counsels in an 
attempt to try to expedite some of the hearings, and to resolve 
some of the technical difficulties that we might encounter, to be 
quite candid with you. So that is what has delayed the process and 
we believe we can start any moment. 

[Whereupon, Jane C. Sherburne, Special Counsel to the Presi- 
dent, and David E. Kendall, Attorney, Williams & Connolly; were 
called as witnesses and, having first been duly sworn, were exam- 
ined and testified as follows:] 

The Chairman. Mr. Kendall, Ms. Sherburne, we thank you for 
your cooperation in appearing here today, and as in the past, if 
there is any statement that you would like to make to the Commit- 
tee, we would be happy to receive it. 

Mr. Kendall. 

SWORN TESTIMONY OF DAVID E. KENDALL 
ATTORNEY, WILLIAMS & CONNOLLY 

Mr. Kendall. I have none, Mr. Chairman. 

SWORN TESTIMONY OF JANE C. SHERBURNE 
SPECIAL COUNSEL TO THE PRESIDENT 

The Chairman. Ms. Sherburne. 

Ms. Sherburne. I have no statement, either, Mr. Chairman. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. Thank you, Mr. Chairman. 

I’m about to have put before you, a set of billing records which 
I just want you to have because we’re going to be referring to them. 

(1471) 
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I want to ask you, Mr. Kendall, whether these are billing records 
which you produced to the Senate Whitewater Committee on Fri- 
day, January 5, 1996. I don’t need you to go through every one. I 
won’t hold you to every one, but do these look like some of the 
records you produced? 

Mr. Kendall. These appear to be those records, Mr. Chertoff. 

Mr. CHERTOFF. Mr. Kendall, when is the first time you saw those 
records? 

Mr. Kendall. I first saw the entire group of them at approxi- 
mately 12:45 p.m. on Thursday, January 4, 1996. 

Mr. Chertoff. How did you come to see them? 

Mr. Kendall. Well, I had received a message from Ms. Huber to 
please stop by her office before I left the White House that day, and 
I stopped by her East Wing office and she handed me a sheaf of 
documents. 

Mr. Chertoff. Now was the sheaf of documents billing records 
and computer printouts which were Xeroxes but which had original 
handwriting in red on them? 

Mr. Kendall. That’s correct. 

Mr. Chertoff. Ms. Sherburne, when is the first time you saw 
those billing records? 

Ms. Sherburne. I saw those billing records for the first time on 
January 4th when I went to the East Wing office with Mr. Kendall 
and Carolyn Huber’s lawyer, Mr. Schuelke, and I believe it must 
have been around 5:00 p.m. 

Mr. Chertoff. How did you come to go to that meeting at 
around 5:00 p.m.? 

Ms. Sherburne. Mr. Kendall called me, I think, about an hour 
before that and told me that Carolyn had identified some records 
he thought we ought to take a look at immediately, that he and 
Mr. Schuelke would like to come over to the White House and go 
over to the East Wing with me so we could all take a look at them. 

Mr. Chertoff. At this meeting around 5 p.m. you were there, 
Ms. Sherburne, Mr. Kendall, Ms. Huber, and Mr. Schuelke? 

Ms. Sherburne. That’s right. 

Mr. Chertoff. Anybody else? 

Ms. Sherburne. There may have been other people around, but 
no one participating in what we were there to do. 

Mr. Chertoff. Mr. Schuelke was and is Ms. Huber’s personal at- 
torney? 

Ms. Sherburne. That’s correct. 

Mr. Chertoff. Mr. Kendall, I want to just go back and ascertain 
from you the universe of requests for documents that you were con- 
sidering in dealing with these records. Am I correct that in Decem- 
ber 1993, there was a subpoena from the Department of Justice 
that was received to which these documents were responsive? 

Mr. Kendall. Yes, that was a subpoena addressed to me. I re- 
ceived it on December 24, 1993. I remember the date distinctly. 

Mr. Chertoff. It was a subpoena that — was it addressed to you, 
or was it in care of you, but actually addressed to the President 
and Mrs. Clinton? 

Mr. Kendall. No, it was addressed to me. 
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Mr. Chertoff. And did you understand that the subpoena was 
directed at documents in the personal custody and control of the 
President and Mrs. Clinton? 

Mr. Kendall. No, I did not. 

Mr. Chertoff. You believed they were simply addressed to docu- 
ments in your custody and control? 

Mr. Kendall. Yes, I did. 

Mr. Chertoff. Did you understand that you had an obligation 
to convey to the President and Mrs. Clinton the substance of that 
subpoena? 

Mr. Kendall. Yes, I did. 

Mr. Chertoff. Did you do so? 

Mr. Kendall. I did. 

Mr. Chertoff. Did you receive a second subpoena from the RTC 
at some point calling for, among other things, billing records? 

Mr. Kendall. Yes, I did. 

Mr. Chertoff. When was that? 

Mr. KENDALL. I received document requests from both the RTC 
and the Independent Counsel. I received a document request in, I 
think, March 1994, followed by a subpoena that would have called 
for these records. And, likewise, I received further requests from 
the Independent Counsel in May 1994, addressed to the President 
and Mrs. Clinton. 

Mr. Chertoff. OK. So the May 1994 subpoena was specifically 
addressed to the President and Mrs. Clinton? 

Mr. Kendall. That's correct. 

Mr. Chertoff. When was the RTC request? 

Mr. Kendall. The RTC request was in March. As I recall, it was 
followed up by a subpoena in June, but the subpoena called for the 
same things that the request did. 

Mr. Chertoff. So the subpoena simply took the request and em- 
bodied it in a subpoena? 

Mr. Kendall. That's correct. 

Mr. Chertoff. Was that RTC subpoena directed at the President 
and Mrs. Clinton? 

Mr. Kendall. It was. 

Mr. Chertoff. Now with respect to the requests and the subpoe- 
nas in 1994 about which you've just testified, did you understand 
you had an obligation to communicate the substance of those orders 
or subpoenas to the Clintons? 

Mr. Kendall. I did. 

Mr. Chertoff. Did you do so? 

Mr. Kendall. I did. 

Mr. Chertoff. Ms. Sherburne, did you get 

Mr. Kendall. Excuse me, Mr. Chertoff. There was one other. I 
don't know if you wanted all of the requests. 

Mr. Chertoff. OK, yes. 

Mr. Kendall. Also in, I think, March 1994, I received a request 
from the FDIC which quite specifically asked for billing records, 
and that was, as I say, in March or April of 1994. 

Mr. Chertoff. Was that in connection with an investigation con- 
cerning the Rose Law Firm and possible conflicts of interest? 

Mr. Kendall. Well, I don't know what the investigation was in 
connection with entirely. It did look to conflicts of interest, but it 
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was focusing on Mrs. Clinton’s work for the FSLIC on behalf of an 
Illinois savings and loan. She had billed 2 hours to the case. 

Mr. Chertoff. Was that FDIC request followed by a subpoena? 

Mr. Kendall. No, it was not. 

Mr. Chertoff. Did you communicate the substance of that re- 
quest to the Clintons? 

Mr. Kendall. Yes, I did. 

Mr. Chertoff. Now, we’re still in 1994, Ms. Sherburne. Did you 
receive the same requests and subpoenas in 1994 about which Mr. 
Kendall has testified? 

Ms. Sherburne. No, Mr. Chertoff. 

Mr. Chertoff. Did you receive any subpoenas or requests in 
1994 to which these billing records were arguably responsive? 

Ms. Sherburne. There was one subpoena in May 1994, from the 
Independent Counsel that called for records that had been au- 
thored by Mr. Foster, and because these records have Mr. Foster’s 
handwriting on them, I believe they would have been responsive to 
that request. 

Mr. CHERTOFF. What did you understand was the scope of your 
obligation to search for these records? 

Ms. Sherburne. In May 1994, I personally was uninvolved in 
the search except peripherally. The search was conducted primarily 
under the direction of Joel Klein, who was then Deputy Counsel to 
the President. Mr. Klein sent a request to the entire White House, 
as I recall, and asked for such records to be located, identified, and 
delivered to the Counsel’s Office. 

Mr. Chertoff. When you say he disseminated it around the 
White House, did he disseminate the actual subpoena, or did he 
prepare a memorandum that explained what was required? 

Ms. Sherburne. I am not certain of that since I was not directly 
involved, but I believe that he circulated a request and he may 
have attached the exact language from — no, no. As a matter of fact, 
he couldn’t have because the subpoena was much broader, it was 
narrowed by agreement with the Independent Counsel, so the lan- 
guage that was actually sent around was not the precise language 
of the subpoena, so he couldn’t have done that. 

Mr. Chertoff. And it was sent all over the White House? 

Ms. Sherburne. That’s my understanding, yes. 

Mr. Chertoff. Finally, I want to just turn to our own requests 
and subpoenas, meaning the Senate’s. In 1995, Mr. Kendall, did 
you receive first a document request from the Senate, and then 
later, a subpoena that was issued by this Committee? 

Mr. Kendall. I first received a document request, and then I re- 
ceived three subpoenas on Halloween 1995. 

Mr. Chertoff. Did you understand that you had an obligation 
to convey those requests and those subpoenas, the substance of 
them, to the Clintons? 

Mr. Kendall. I did. 

Mr. Chertoff. Did you do so? 

Mr. Kendall. I did. 

Mr. Chertoff. Ms. Sherburne, did you receive requests and sub- 
poenas from this Committee? 

Ms. Sherburne. Yes, many. 
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Mr. Chertoff. Did you understand that you had an obligation 
to respond to those, certainly with respect to the subpoenas, in the 
White House? 

Ms. Sherburne. Absolutely. 

Mr. Chertoff. Did you circulate the substance of what was re- 
quired under those subpoenas around the White House? 

Ms. Sherburne. Yes. 

Mr. Chertoff. Now since we are on the issue of document re- 
quests, I have to indicate to you, Ms. Sherburne, that late yester- 
day we received at the Committee a package of documents with a 
cover letter signed by you dated February 7, 1996, indicating that 
these were documents responsive to the Committee’s subpoena on 
October 31, that had been in the possession of Mr. Gearan whose 
staff had “inadvertently packed them with material Mr. Gearan 
took with him to the Peace Corps.” And you are familiar with these 
documents? 

Ms. Sherburne. Yes, I am. 

Mr. Chertoff. When did you first receive them? 

Ms. Sherburne. I believe sometime last week. 

Mr. Chertoff. When was that, last week? 

Ms. Sherburne. I’m not sure. I don’t have — we received them by 
cover of a transmittal letter from Mr. Gearan’s attorney, and I’m 
not sure of the date of the letter. 

Mr. Chertoff. Did you review them? 

The Chairman. Would you provide us with that information, Ms. 
Sherburne? 

Ms. Sherburne. Sure, be happy to. 

The CHAIRMAN. So you will, like this afternoon, check back with 
the office and see if you can’t tell us when you actually got the 
transmittal letter and the documents from Mr. Gearan. 

Ms. Sherburne. I’d be happy to. 

The Chairman. Thank you. 

Mr. Chertoff. Did you review them? 

Ms. Sherburne. Did I personally review them? 

Mr. Chertoff. Yes. 

Ms. Sherburne. I personally reviewed the documents that we 
produced. I did not personally review whatever documents were 
contained in the box of material that was sent. 

Mr. Chertoff. Now there were documents that were produced 
that were redacted. Who did the redactions? 

Ms. Sherburne. I reviewed the documents that were redacted in 
complete form, and others on my staff did; and the redactions were 
reviewed with Counsel to the President, Jack Quinn. 

Mr. Chertoff. I just want to put up one of these because I am 
frankly baffled. It’s a part of a legal pad, S 20431 through 20433, 
3 pages of the package. Do you know whose handwriting this is? 

Ms. Sherburne. What was the number? 

Mr. Chertoff. S 20431 through 20433. 

Ms. SHERBURNE. I believe this is Mr. Gearan’s handwriting. 

Mr. Chertoff. It’s headed, “Whitewater” and dated 1/7/94. Then 
there’s a redaction until we get to item 4 and item 5, and item 5 
by the way indicates — do you know who PB is? 

Ms. Sherburne. No, I don’t. 

Mr. Chertoff. Could it be Paul Begala? 
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Ms. SHERBURNE. Those are his initials. But I don’t know if that’s 
what this refers to. 

Mr. Chertoff. It talks about, “PB, BL, Waldman to Arkansas to 
meet with Beverly Bassett. Try to poke holes in their story.” Do 
you know who Mr. Waldman is? 

Ms. Sherburne. Yes, I do. 

Mr. Chertoff. Who is Mr. Waldman? 

Ms. Sherburne. Michael Waldman is a White House employee 
who works in the communications department. 

Mr. Chertoff. Under Mr. Gearan? 

Ms. Sherburne. At that time, I believe so. 

Mr. CHERTOFF. By the way, and to put this in context, I guess, 
in December 1993, we had that editorial with the President’s hand- 
writing next to it regarding Beverly Bassett. Can you remind us, 
Ms. Sherburne, when did Mr. Fiske get appointed by Ms. Reno? 

Ms. Sherburne. Mr. Fiske was appointed in January, maybe the 
12th or sometime in the middle of January, the 20th. 

Mr. Chertoff. Did you redact the material down to item No. 4? 

Ms. Sherburne. I didn’t personally, but I reviewed the redac- 
tion. I should tell you, Mr. Chertoff, that as has been our practice, 
if you would like to review the unredacted set to determine and 
verify our redactions, we’re more than happy to sit down with you 
and show it to you. 

The Chairman. That’s very good. I thank you for that. 

Mr. Chertoff. I would like to go to the next page, to S 20432. 
Again, the redactions on this page are redactions which, I guess, 
Mr. Quinn made the decision, but you were involved in? 

Ms. Sherburne. Well, I don’t know how we characterize it. I re- 
viewed the redactions and made recommendations, and Mr. Quinn 
reviewed them, and we agreed on how to proceed. 

Mr. Chertoff. Now the copy we have put up, deletes and puts 
instead of, I guess an expletive, puts in something in its place, so 
I don’t want you to think we’ve altered this in some nefarious way. 

But this discussion also relates to Beverly Bassett and talks 
about “if we ‘blank’ this up, we’re done. Let’s not talk it to death — 
let’s just get it done.” Then if you continue to the next page, which 
is S 20433, do you know who “HI” is, who is apparently the person 
who is speaking? 

Ms. Sherburne. I believe that’s Harold Ickes. 

Mr. Chertoff. Was Mr. Ickes in 1994 a person who you under- 
stand to have been responsible for coordinating the Whitewater 
issue within the White House? 

Ms. Sherburne. I know he certainly had a role. I don’t know in 
January — I guess this was January 7th. I’m not sure of his role. 
I believe he had a significant role at that time. 

Mr. CHERTOFF. Did you notify him on January 4, 1996, later in 
the evening about the discovery of the billing records we have been 
talking about? 

Ms. Sherburne. Yes, I did. 

Mr. Chertoff. Do you remember what time of day you notified 
Mr. Ickes? 

Ms. Sherburne. I know it was very late at night, after 10 p.m. 

Mr. Chertoff. Did you notify him because he was the person to 
whom you report on Whitewater matters? 
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Ms. Sherburne. I report to both Mr. Ickes and to Jack Quinn, 
who is Counsel to the President. And I notified Mr. Ickes because 
yes, I did report to him. 

Mr. Chertoff. Finally, on page S 20433, it says next to HI, “We 
can't send PB, BL, MW." Do you know who MW refers to here? 

Ms. Sherburne. No, but based on the previous page, I would 
suspect it's Michael Waldman, but I don’t know that. 

Mr. Chertoff. Michael Waldman. It says, “It will come out." 
Then it goes, “Item by item make sure her story is OK.” Finally, 
there’s a reference at the bottom that says, “Quinn — arm’s length." 
Do you know, was Mr. Quinn in the White House in 1994? 

Ms. Sherburne. Yes, I believe so. 

Mr. Chertoff. What was his position? 

Ms. Sherburne. I don’t know if he was Chief of Staff to the Vice 
President at that time or if he was Counsel to the Vice President. 

Mr. Chertoff. Who is Skip? 

Ms. Sherburne. I don’t know. Mr. Chertoff, I don’t — I haven’t 
talked to Mr. Gearan about these notes so I’m not sure what these 
things mean. I really am reluctant to try and characterize them or 
identify the handwriting. 

Mr. Chertoff. Could it be Skip Rutherford? 

Ms. Sherburne. I don’t know. 

Mr. Chertoff. If you didn’t talk to Mr. Gearan, what I guess I’m 
curious about is how one could redact a document, the entirety of 
which is labeled “Whitewater," and appears to be several pages of 
discussion of a meeting on Whitewater, how one could decide what 
to redact. But you may not be the right person to ask 

Ms. Sherburne. I think I am the right person to ask because I 
supervised the redactions. It’s precisely because of your curiosity 
that we are offering to let you review the unredacted portions. 

The Chairman. I think that’s quite fair. 

Ms. Sherburne. May I just add one other thing about the pro- 
duction and the discovery of those records, since you have raised 
an issue about having only received them yesterday, because I 
think it’s important, in this particular hearing where we’re talking 
about the sufficiency of document searches, to establish just how it 
is that we located these documents. I think it is an indication of 
the diligence with which we’ve proceeded. 

We received documents from Mr. Gearan’s lawyer that were cop- 
ies of records that he believed had been sent by Mr. Gearan to 
Records Management when Mr. Gearan left the White House last 
fall. And when we got the copies, we realized that the search we 
had done of Mr. Gearan’s records in Records Management had not 
turned these documents up. So we began an inquiry about why 
didn’t Records Management have the originals of these documents. 
That inquiry is what led to discovery of these documents at the 
Peace Corps where Mr. Gearan had inadvertently taken them. So 
it was the diligence with which we were trying to comply with your 
request that led to the production. 

Mr. Chertoff. But since you raise it, Ms. Sherburne, let me ask 
you this. You received a request for documents on August 25, 1995, 
from this Committee that set forth a whole list of things based on 
the Resolution; right? 

Ms. Sherburne. That’s correct. 
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Mr. CHERTOFF. When was the first time you circulated a memo- 
randum in the White House asking people to produce responsive 
files in response to that request or any later request? 

Ms. Sherburne. We circulated several memoranda along the 
way. We had, as you know, several communications with you, I be- 
lieve, mostly with Mr. Giuffra, about the meaning of that request. 
The request that we received on August 25th, which was approxi- 
mately, I believe, 3 months after the passage of the Resolution, es- 
sentially just lifted the language from the Resolution and put it in 
the request. 

Mr. CHERTOFF. Which is what the subpoena in late October also 
did; right? 

Ms. Sherburne. That’s correct. 

Mr. CHERTOFF. But my question, which you haven’t answered 
yet, is, when did you first circulate any memo around the White 
House calling for people to produce documents in response to the 
first request or any later request after August 25th? 

Ms. Sherburne. I believe the request for billing records was not 
sufficiently defined until October 17th and the first request that we 
circulated that asked specifically for billing records, which by the 
way the August 25th letter did not ask for, was on October 23rd. 

Mr. CHERTOFF. But I still have a question you haven’t answered. 
With respect to anything in that August 25th letter, anything, 
when was the first time you circulated anything within the White 
House to request people to collect, produce, and gather documents 
so they could be produced in response to anything in the August 
25th letter? 

Ms. Sherburne. I believe it was, although I’ll have to verify this 
from the records, I believe that the first time that we had sufficient 
clarity — although I would hardly call it that, frankly — to circulate 
a request to the White House was, I believe, October 4. We had to, 
on October 6, because on October 5, Mr. Giuffra changed his mind 
about the scope of the search, we had to send out clarifications for 
that. That was for a limited part of the August 25th letter. 

We had worked with Mr. Giuffra to establish priorities for our 
search. Mr. Giuffra for quite awhile was unwilling to identify prior- 
ities. When he did, we were able to circulate a request White 
House-wide for the first five items in the August 25th letter as 
modified by subsequent communications with Mr. Giuffra. 

Mr. CHERTOFF. Well, Ms. Sherburne, I want to make sure we are 
very clear on this. Between August 25 and October 4, you did not 
circulate anything in the White House to tell people that they 
ought to hold on to their Madison — or to files related to Whitewater 
in any way, or to indicate that they should start the process of 
going through it to collect it so it could be reviewed? 

Ms. Sherburne. Before October 4th, we did not have sufficient 
direction, clarification from this Committee to do that in a respon- 
sible way so that we had any assurance that we could possibly get 
anything that was reliable or that we could certify to you was re- 
sponsive. 

Mr. Chertoff. But I’m not even asking you whether before Octo- 
ber 4th you could have responded. I’m just asking when you got an 
August 25th request, which literally took the language of the Reso- 
lution and is, in fact, virtually identical to the subpoena we ulti- 
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mately issued here, am I correct that between August 25 and Octo- 
ber 4, you didn’t circulate anything around to tell people — because 
you have raised this issue with Mr. Gearan taking the documents 
out— do not disturb or remove anything relating to Whitewater? 
You didn’t circulate any memo relating to handling of Whitewater 
documents in response to our subpoena — our request on August 25 
until October 4? 

Ms. Sherburne. It was not until October 4th that we had suffi- 
cient clarification from the Committee of any of its requests that 
we could put anyone on notice in any meaningful, comprehensible 
way. I had several meetings with Mr. Giuffra. On September 5, we 
met and I told him that the August 25th request as presently stat- 
ed was confusing, that it would be difficult to give direction to 
White House employees as to what specifically they should search 
for, and that we needed priorities. We didn’t get sufficient clarity 
until October 4. 

Mr. Chertoff. I just want to close up on this I 

Ms. Sherburne. And that, by the way, was only with respect to 
A through E in the August 25th letter. 

Mr. CHERTOFF. Let me make an observation, and then give you 
a letter that was addressed to you on September 6, 1995. Do you 
have a copy of the September 6th letter from Mr. Giuffra to you? 

Ms. Sherburne. Yes, I do. 

Mr. Chertoff. It’s the third page of this letter. 

Ms. Sherburne. Yes. 

Mr. Chertoff. I am going to close this off in a second, but this 
specifically makes a request for any documents or records in any 
form that reflect, refer, or relate to the Rose Law Firm’s represen- 
tation of Madison; right? 

Ms. Sherburne. I believe that what this does — we had told Mr. 
Giuffra that the August 25th letter asked for the following: 

Documents related to the policies and practices of the RTC and the Federal bank- 
ing agencies, as that term is defined in Section 3 of the FDIC Act, regarding the 
legal representation of such agencies with respect to Madison. 

I told Mr. Giuffra that that request, as stated, was something I 
did not believe White House staff would understand and asked if 
he would clarify it. He clarified it on September 6th with a descrip- 
tion asking for Rose Law Firm’s representation of Madison or rep- 
resentation of the RTC with regard to Madison. 

Mr. Chertoff. So you will agree with me that on September 6th 
it was crystal clear that there was a request for documents that re- 
flect, refer, or relate to the Rose Law Firm’s representation of 
Madison; right? It was in the letter 

Ms. SHERBURNE. On September 6th, yes, that was one portion of 
the request that Mr. Giuffra had responded to for clarity. 

Mr. Chertoff. By the way, when you collect documents from the 
White House, you essentially circulate a memo and rely on the in- 
dividuals to dig into their files and give you the documents? 

Ms. Sherburne. If the request goes to White House staff, that 
goes to over 500 people, and yes, we do specifically rely on the indi- 
viduals who receive the requests to search their files. 

Mr. Chertoff. After receiving the September 6th letter, when 
did you first tell people to look for documents relating to the Rose 
Law Firm’s representation of Madison? 
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Ms. SHERBURNE. After receiving the September 6th letter, which 
also addressed a number of different issues, we asked Mr. Giuffra 
for priorities, which he finally gave us, and told us to emphasize 
collection of documents in paragraphs A through E. This was para- 
graph H of the August 25th letter. So our first request was in Octo- 
ber for White House-wide — or a White House-wide search. 

With respect to documents requested in paragraphs F through H 
or through L of the August letter, which this request was also part 
of, we circulated that request at the point at which — throughout 
this period we were requesting of Mr. Giuffra a cutoff date. We 
were negotiating a cutoff date. That issue had not been resolved. 

We had informed the Committee that we could not circulate a re- 
quest to the White House until we had a cutoff date. We proposed 
cutoff dates. We proposed March 4, as a cutoff date on September 
21. On October 17, Mr. Giuffra said that we could have the March 
4th cutoff date for this item H. 

On October 23, we circulated the first White House-wide request 
for these records in response to Mr. Giuffra. I wrote a letter to the 
Committee on October 23, making it perfectly plain that you had 
now, only now, enabled us to search for these records. 

The Chairman. Before I go to Senator Hatch with a few minutes 
remaining, let me tell you, Ms. Sherburne, one of the problems is 
that we do not believe that we have had the kind of cooperation 
that the Committee should be having. That’s based on a number 
of incidents, not the least of which is this, because I believe that 
it is disingenuous to say that they could not have begun a docu- 
ment search for, clearly, those relevant matters 

Ms. SHERBURNE. Mr. Chairman, I didn’t say we didn’t do a docu- 
ment search. We did do a search. We didn’t do a White House-wide 
search. Excuse me for interrupting, but there’s an important dis- 
tinction there, which I’m happy to explain to you, because we had 
produced over 7,000 pages by October 23. 

The Chairman. I’ll give you an opportunity to do that. It doesn’t 
matter if you produced 7,000 pages, but key documents are with- 
held or not made available, and let’s hope that it is just because 
it fell through the cracks, and if that’s the case, that’s fine. I’m not 
prejudging that. 

But one of the things, I have to tell you, that troubles me tre- 
mendously and greatly is the remarks that come from the White 
House spokesperson in requests that are genuinely put forward for 
E-mail, electronic mail, relative to the matters that we are con- 
cerned about. 

When we get remarks from an attorney and a spokesperson for 
the White House that says, let some fat cat of the Chairman’s pay 
for the production of this, that is absolutely — that’s not responsible, 
it’s inappropriate, it’s not right; and I certainly don’t think that you 
condone that kind of remark. 

If we are asking for materials of a private nature that we have 
no right to seek, I could understand saying you’re going well be- 
yond, but when we ask for electronic mail as it relates to those 
matters that this Committee has been charged with reviewing, 
then I have to tell you, the response has been absolutely, totally 
deficient. I heard that a contractor was supposedly hired. Now the 
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contractor hasn’t been hired. And we are talking about months and 
months and months. 

Now, you say that you’re going to go forward and produce these 
documents. It is inconceivable to me that — and it looks like, when 
I hear these remarks that come from the spokesman and the politi- 
cal spin doctors, you’re not going to dissuade this Committee from 
seeking the facts and the truth. That’s what adds to the problem. 

It is not just one thing, it is a pattern. So I say that we need 
this, we are entitled to this, and we are going to continue to pursue 
it. I would hope that we do not have to seek enforcement, but it 
comes down to that. It’s the same matter with the diary. It takes 
us to a point that we seek almost a Constitutional test, and that’s 
not right. 

Now don’t forget, this is the White House that says we’re going 
to cooperate, we will make things available. Well, it seems to me 
that they were looking at a timeline and that if we could get past 
that timeline we wouldn’t have to produce these documents. After 
all, the Committee’s authority is over. 

Senator Hatch. 

Ms. Sherburne. Mr. Chairman, may I respond to that first, 
please? 

The Chairman. I will give you an opportunity later, but I know 
Senator Hatch wants to — I’m just telling you what troubles me, but 
the only problem is we’re on the clock, and I will give you an oppor- 
tunity to respond. 

Senator Simon. Mr. Chairman, it does seem to me that you made 
some allegations, and she should be entitled to reply. 

The Chairman. I’m going to ask that the clock be shut down and 
you can respond. Go ahead. 

Ms. Sherburne. Mr. Chairman, I have a different view. I have 
heard your remarks, both outside this Committee and inside this 
Committee, about White House cooperation, and your dismay with 
our cooperation and your belief that our cooperation justifies the 
continuing work of this Committee beyond February. I have 

The Chairman. Well, let me ask you. There is the question of the 
E-mail. Address that, please, and address the response. 

Ms. Sherburne. I’d be happy to address the question of E-mail. 

The Chairman. How long ago did we ask you for the E-mail? 

Ms. Sherburne. The first request for E-mail that we received 
was on October 17, and that 

Mr. Chertoff. It was August 25, I think. 

Ms. Sherburne. No, I’m sorry. 

The Chairman. In other words, you didn’t know what was in the 
memo and there was a question of clarity on August, et cetera? 

Ms. Sherburne. Senator, that simplifies a very complicated, 
technical problem, and you’re misleading people. 

The Chairman. No, I’m not misleading. 

Ms. Sherburne. Mr. Chairman, let me explain. 

The Chairman. And I haven’t characterized your comments as 
misleading, nor have I suggested that you have been withholding, 
but I’m suggesting that when a spokesperson comes out and says, 
“Let some fat cat pay.” 
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On August 25th, “Accordingly, please provide all records, regard- 
less of format, including, but not limited to, E-mail.” Now, my gosh, 
we talked about this. 

Ms. Sherburne. Mr. Chairman, in the summertime when you 
asked for E-mail related to the Foster inquiry, we all went to 
school on how to retrieve E-mail, as your staff did. What we ex- 
plained to your staff at that time was that E-mail in the White 
House was very difficult to retrieve up through July 1994. And the 
reason for that was because in the Bush Administration, there had 
been a decision not to retain E-mail or keep it in a retrievable 
form. There is a way to do it, but you need to specify the specific 
weeks and the specific names of the people whose E-mail is to be 
searched. It’s cumbersome, it's expensive, it’s time-consuming and 
we all learned that in the summer. 

We worked through, with your staff, the specific requests for the 
specific time periods and your staff was fully aware on August 25 
that a blanket request for E-mail without regard to specific names 
of people whose E-mail had to be searched was something that was 
not doable. In September 

Mr. Chertoff. We gave you on September 6th, and you’ve given 
very lengthy answers, Ms. Sherburne, but the point is this: You 
asked for clarification, and then interpretation of clarification. Two 
things should have happened right away. First of all, someone 
should have made a start on the process. Whatever week it was 
going to be, whether it was what we said on September 6 when we 
laid out a number of priorities or not. 

But more important than that, and I raise it only because you 
told us Mr. Gearan inadvertently took things out, and I don’t dis- 
pute that, 1 will tell you and I will tell you from my experience in 
the Department of Justice, when it was common to have Congress 
request from 1994 U.S. Attorneys or 1993 U.S. Attorneys every- 
thing relating to a year’s worth of activity. 

The very first thing that happens is you give everybody, who is 
potentially the subject of the subpoena or the request, notification 
not to disturb anything that might be relevant. And I understand 
there are issues that have to be hashed out 

The Chairman. Look, we are now going beyond and intruding on 
the Minority’s time, and I thank them for their patience. But we’re 
trying to give you an opportunity to respond. The fact of the matter 
is that if we came to an agreement in October, this is November, 
December, January, February. Where is it and what have you 
done? Where is the E-mail? 

Ms. Sherburne. Mr. Chairman, as you know, we have started to 
produce the E-mail. In October, we wrote back to you and said that 
the request, as finally defined, would cost $125,000, and that we 
did not have an appropriation in the White House sufficient to 
cover that, and we asked to engage in discussions with you about 
how to pay for it. 

The Chairman. That’s disingenuous at the least. 

Ms. Sherburne. That’s what you said at the time as well. 

The Chairman. I saw Mark Fabiani’s remarks about $250,000 
and get a fat cat to pay for it, not $125. So I’m just telling you, 
this disturbs me. The manner in which that request has been han- 
dled was inappropriate. 


1483 


Ms. SHERBURNE. We did in January 

The Chairman. I’m not going to argue with you about it. 

Senator Hatch, in the 2 or 3 minutes that you have. 

OPENING COMMENTS OF SENATOR ORRIN G. HATCH 

Senator Hatch. Thank you, Mr. Chairman. 

Ms. Sherburne, I personally want to apologize to you for an ear- 
lier hearing where I — it was an exciting hearing and I certainly 
didn’t mean to offend you in any way so I want you to know that. 

Ms. Sherburne. Thank you, Senator. 

Senator Hatch. I want to thank both of you for being here today. 

I understand the sensitive positions that you are in, since you both 
represent the President and the First Lady, and you are now wit- 
nesses in this investigation and in the investigation of the Inde- 
pendent Counsel. So I know it is a difficult position, one in which 
your very representation of the individuals under investigation it- 
self leads you to be part of this as well. 

Ms. Sherburne, I would like to ask you questions about the 
memo the White House provided to us last night. As I understand 
it, the memo records a meeting that occurred on January 7, 1994, 
at 5:30 p.m. Only a few days after President Clinton had read an 
editorial in the newspapers about Beverly Bassett Schaffer and 
handwrote on it, “will she hold up,” and after President Clinton 
himself had talked to Ms. Schaffer at a basketball game in Arkan- 
sas. The timing of this meeting is critical and no one can under- 
state Ms. Schaffer’s importance to this investigation, since as the 
Arkansas State Securities Regulator, she had oversight over much 
of the activities of Madison Guaranty, and that’s important. 

Now as I read this memo, which I understand contains the head- 
ing “Whitewater,” it seems to me to describe a meeting about how 
to coordinate Beverly Bassett Schaffer’s story. My colleagues have 
and certainly will discuss the import of some of the language in 
this memo, but let me say that I personally am disturbed a little 
bit about some of the implications of this language, particularly 
that someone was going to be sent to meet with Ms. Schaffer and 
that holes had to be poked in “their story,” and that “if we F — this 
up, we’re done,” I wonder what that means. 

I don’t know whether you know or not, but I wonder what that 
means. Could it mean that Ms. Schaffer does not get — if she does 
not get the story right, the President could be done, to put it in a 
bad light, but nevertheless one that is naturally implied there? The 
memo then states, “Let’s not talk it to death, let’s just get it done.” 

What I’m hoping is that there was no effort on the part of these 
White House aides either to influence Ms. Schaffer’s story or to 
convince her to change her recollection of important events. Can 
you enlighten us on that at all? 

Ms. Sherburne. Well, I believe that, you know, as I said I didn’t 
take these notes, I wasn’t there at the time. 

Senator Hatch. Sure. No, I’m not holding you to that. 

Ms. Sherburne. But I think another possible interpretation of 
the remarks there is that people were trying to understand what 
the facts were. Ms. Schaffer obviously knew the facts. I think, as 
we heard from Mr. Lindsey’s testimony, that Ms. Schaffer’s hus- 
band had said that because she had been harassed in some way 
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during the campaign, that she was unwilling to step forward as a 
spokesperson. But she still clearly had possession of facts that peo- 
ple needed to confirm, and that “tried to poke holes in their story” 
may refer to the story or the understanding of the facts that the 
White House had, and to try and understand what Ms. Schaffer 
knew. I don’t know. 

Senator Hatch. You personally do not know what those words 
mean? 

Ms. Sherburne. No, I don’t. 

Senator Hatch. So they could mean either? 

Ms. Sherburne. That’s right. 

Senator Hatch. The interpretation I have given or the one you 
just gave? 

Ms. Sherburne. Yes. 

Senator Hatch. I see. But what is more disturbing to me is the 
manner in which these documents have been turned over. Now, I 
appreciate it personally, that you’ve said that Counsel here can 
read the redacted portions, but these documents have been under 
subpoena, at least in our opinion, since the August date in 1995 
and just turned over 

Ms. Sherburne. The subpoena was in October, Senator. 

Senator Hatch. OK. The subpoena was in October, but the docu- 
ments were requested back then. Now, I’m very concerned about 
this because we’ve had criticism because the Chairman has said 
that we need to extend this Committee, and yet a lot of the what 
appear to be very important documents haven’t been delivered 
until just recently. 

And frankly, as the Chairman has said, we haven’t even gotten 
the E-mail materials and a lot of other materials here and we have 
what, 2 or 3 weeks to go with the life of this Committee, so I can 
understand why the Chairman is going to have to move to extend 
the life of this Committee until we just put these things to bed. I 
personally hope everything is just fine for you, but the fact is that’s 
why it has to be extended. 

Ms. Sherburne. Senator, no one is more dismayed than I when 
these documents turn up late, I can assure you. But we recognize 
our obligation to quickly turn them over to the Committee as soon 
as we get them, whenever we get them. 

Senator Hatch. But there’s also this business of redaction. We 
have seen that time after time. We have to keep fighting to get the 
words in the redacted part. Now the memos you have turned over 
have numerous redactions. If you look at these documents and you 
look at the pages, there are 3 pages but most of them are redacted. 
Someone — I think you said you made the redactions, you have 

Ms. Sherburne. I supervised it, yes. 

Senator Hatch. You supervised it. Well, you’ve decided to erase 
about half of each page. 

Ms. Sherburne. Because we determined that it wasn’t respon- 
sive to the Committee’s subpoena, Senator. 

Senator Hatch. You look at the other memo recording a meeting 
in Mack McLarty’s office, all but the first 3 pages have been cov- 
ered up. And look at this memo on January 5th, out of 5 pages, 
the first 3 Vh have been redacted. I take it Counsel can review every 
one of those? 
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Ms. Sherburne. Absolutely. 

Senator Hatch. OK. I think that’s good, but on what grounds do 
you choose to decide what should be redacted and what should not 
be redacted? 

Ms. Sherburne. It’s responsiveness. If there is a document, this 
was a legal pad, we go through it and look at what on the docu- 
ment responds to the Committee’s request, and if there’s material 
or information there that is plainly unrelated, we redact it. 

On something like this, I think we’re willing to let Counsel look 
at it because it does say that the subject of the meeting was 
Whitewater, and so I think it’s perfectly reasonable to infer that 
the redacted material may be related, so we are happy to have you 
verify it. 

Senator Hatch. All right. Well, what I’m concerned about is that 
if there is relevancy to that, it then has to be brought out so that 
the people will know about it. I think I’ll let it go at that. 

The Chairman. Thank you, Senator. 

Let me just say, we went considerably over the time. I want to 
thank the Minority because we were able to keep things in some 
type of order. I am going to ask how much we went over and that 
an equal amount of time be given to the Minority. Again, I thank 
the Minority. 

Senator Sarbanes. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. Well, Mr. Chairman, I’m glad this issue has 
come up, because I think it needs some public airing, and I want 
to pursue it now with Ms. Sherburne. 

The Minority did not sign the August 25th request. The reason 
we did not sign it is that we viewed it as being overly broad, so 
much so that it, in fact, would impede getting information rather 
than contribute to getting information. 

Now, people have to judge that for themselves, and to really un- 
derstand this, one needs to go through each stage of it, the nature 
of the requests that were being made and the response that was 
being offered by the White House. In fact, there was an extended 
correspondence. Is that not the case, Ms. Sherburne? 

Ms. Sherburne. It fills two 3-inch, 3-ring binders, since the 25th 
of August. 

Senator Sarbanes. That’s right. Now subsequent to August 25, 
an effort was made to try to get this into some form that would 
be reasonable, rational, and that could be responded to; correct? 

Ms. Sherburne. That’s correct. 

Senator SARBANES. Mr. Chairman, let me just give you an exam- 
ple of the problem. In fact, we said when we filed our report in the 
Senate a few weeks ago: 

The Majority’s report’s description of the obstacles faced by the Committee in ob- 
taining documents and testimony from the White House does not allow for the 
breadth and complexity of the Committee’s various document requests. In a number 
of instances, the White House experienced difficulties in complying with document 
requests because some of the Majority’s requests were extremely broad and burden- 
some. 

A good example of this problem is the document requests the Ma- 
jority sent to the White House in September. That’s the letter that 
was referred to you by the Majority here this morning. If you could 
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turn to it, that’s the September 6th letter to you from Mr. Giuffra. 
Do you have that in front of you? 

Ms. Sherburne. Yes, I do. 

Senator Sarbanes. I direct your attention to the second page of 
that, paragraph “d,” and let me just quote that paragraph, because 
we cited this as a good example of this problem of extremely broad 
and burdensome requests. Paragraph d said: “Any communication, 
contact or meeting between January 20, 1993 and August 5, 1994.” 
That was a period of 18 V 2 months. “Any communication, contact or 
meeting between January 20, 1993 and August 5, 1994, including, 
but not limited to, all records of telephone conversations or wire 
communications, relating to any subject, between” — the Clintons or 
any present or former member of the White House staff. How many 
people might that involve, any present or former member of the 
White House staff? 

Ms. Sherburne. I don’t know how many former members there 
would have been at that time. We did not seek to reduce it to a 
number but it would certainly, I assume, have been dozens, if not 
hundreds. 

Senator SARBANES. All right. On the one hand, this was any com- 
munication whatever between this large group. And in subpara- 
graph “ii,” it then lists approximately 50 people; is that correct? 

Ms. Sherburne. Senator, that is correct. 

Senator Sarbanes. Including any present or former employee of 
the RTC. How many people could that be, any present or former 
employee of the RTC? 

Ms. Sherburne. I have no idea. 

Senator Sarbanes. Well, literally thousands if you take it at its 
face value. Would that not be the case? 

Ms. Sherburne. I believe so. 

Senator Sarbanes. Then it names specific people. Then we get 
any present or former employee of Frost & Company — of course, I 
don’t know how many people that might be. Then we list other spe- 
cific people, any present or former employee of Maple Creek Farms, 
and so forth and so forth. 

Now, we pointed out in our report, we said a good example of 
this problem is a document request the Majority sent to the White 
House in September calling for the production of, among other 
things, any record of any communications, contacts, or meetings 
over an 18-month period between anyone in the White House — ac- 
tually should have said “or formerly in the White House” — on the 
one hand and anyone on a list of approximately 50 people, on any 
subject matter whatsoever. Now if people would just stop and think 
about that for a moment, that’s an extraordinarily, extremely broad 
and onerous request. 

Ultimately this request was narrowed down, was it not? 

Ms. Sherburne. Yes, it was. 

Senator Sarbanes. And of course, in the meantime it slowed up 
the document production. Now when you finally began responding 
to the October 17th subpoena, the thrust of that subpoena had 
been narrowed in accordance with a conversation, so you weren’t 
confronted with providing this kind of information; is that correct? 

Ms. Sherburne. Well, I think that nothing had been narrowed 
from the August 25. I think these 56 names and these present and 
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former employees was actually quite an expansion from the August 
25th request, and that was retained as an expansion, even though 
when it was finally narrowed, it still had been expanded beyond 
the August 25th request. 

Senator Sarbanes. But this is what you were encountering all 
along, was it not? 

Ms. Sherburne. That’s absolutely right, Senator. 

Senator Sarbanes. Well, I think that it’s very important to make 
that point. In the meantime you were producing documents, were 
you not? 

Ms. Sherburne. We produced — by the time we received the sub- 
poena, I believe we had produced about 8,000 pages of documents. 
What we had done, because we knew, as the Chairman had said, 
that there were Whitewater related records, records responsive to 
the August 25th request, we knew we had them in the White 
House. We knew that they had been collected from prior produc- 
tions, that they had been collected by people who were working on 
the issue, and the repository of those various collections was in the 
Counsel’s Office. 

So from August 25th forward, we undertook to identify those 
records that we had already collected in our possession that were 
undoubtedly, in our view, going to be the best source of material 
in response to the subpoena, the most voluminous source of mate- 
rial responsive to the subpoena. So we began the search through 
that material immediately and began producing documents respon- 
sive to that material, I believe in the middle of September, docu- 
ments responsive to those requests in the middle of September. 

Senator Sarbanes. I yield to Mr. Ben-Veniste. 

Mr. Ben-Veniste. Now with respect to the E-mail request, those 
requests started out broad, then they narrowed, and then they ex- 
panded again; is that correct? 

Ms. Sherburne. That’s correct. They became sufficiently defined 
so we could work with them on October 17th. And then they ex- 
panded by 50 percent in early January, and then contracted again 
through a meeting that we had in the middle of January, and then 
expanded again last week. 

Mr. Ben-Veniste. And last week, how did they expand again? 

Ms. Sherburne. Last week, we got a request for 3 more weeks 
of E-mail during the July 20th to August 15th time period. And 
that request we met, I believe in the middle of January, certainly 
after the billing records had been produced, and identified the 9 
weeks that the Committee wanted of E-mail. This was it. This is 
what the Committee wanted, subject of course to further discovery 
of information that would require an expansion of the request. Of 
course at that time the billing records had been presented to the 
Committee, but then over the weekend, or maybe it was last Fri- 
day, we got an expanded request or modified that added those 3 
weeks of E-mail related to the discovery of the billing records. 

Mr. Ben-Veniste. In connection with the request for E-mails and 
the explanation as to why it is difficult to produce E-mails, it was 
correct, was it not, that a procedure was reinstituted by the Clinton 
Administration to make the E-mail discovery more accessible? 

Ms. Sherburne. That’s correct. 
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Mr. Ben-Veniste. So at a particular point during the Clinton Ad- 
ministration, we don’t have, or you don’t have the same problems 
that you have described in producing E-mails; and those requests 
have been met, have they not? 

Ms. Sherburne. That’s correct. 

Mr. Ben-Veniste. Now during the summer hearings, there was 
a request for the deleted E-mails from two secretaries in the White 
House Counsel’s Office, I believe Ms. Tripp and Ms. Gorham. Do 
you recall that? 

Ms. Sherburne. Yes, I do. 

Mr. Ben-Veniste. Those were secretaries who sat across the way 
from each other, and they were typing out messages to each other 
on a couple of days right after Mr. Foster’s death. There was a re- 
quest to undelete those E-mails and to find them and to bring them 
to this Committee. How much did it cost the White House to re- 
cover those E-mails? 

Ms. Sherburne. I believe it cost in the neighborhood of $30,000. 

Mr. Ben-Veniste. Just for that group of E-mails? 

Ms. Sherburne. That’s correct. That was for a 2-week period. 

Mr. Ben-Veniste. Now, you have indicated that the reason why 
this is so onerous is because of a procedure put into effect during 
the Bush Administration that made it extremely difficult from a 
technological standpoint to recover E-mails; is that correct? 

Ms. Sherburne. That’s correct. 

Mr. Ben-Veniste. Yet that process has been ongoing. And to 
some extent, some of those E-mails were recovered during the Iran- 
Contra investigation? 

Ms. Sherburne. I believe that’s right. 

Mr. Ben-Veniste. What is the present estimate as to the cost of 
the recovery of E-mails requested by this Committee, apart from 
the most recent expansion of that request? 

Ms. Sherburne. Well, we determined that our only option was 
to contract with an outside source and get contract workers to as- 
sist our technical people in this process. By doing that, although 
it’s difficult to say, some of this technology is being invented as 
they do it — I believe that the estimates that we have right now is 
that the cost is somewhere between $130,000 and $180,000 to re- 
trieve the E-mail that the Committee has requested. 

Mr. Ben-Veniste. Now certainly if the remark that the Chair- 
man had referred to was indeed made by someone at the White 
House, it’s my view that would have been most inappropriate. But 
the fact of your communication with this Committee about the cost 
of the recovery process for these E-mails, and, therefore, the need 
to be precise about what the Committee needed in order to be re- 
sponsive and to maintain the minimum amount of cost to comply 
with us, is indeed reflected in correspondence and meetings that 
you have had with this Committee; is that not so? 

Ms. Sherburne. Yes, that’s correct. I would like to note, I believe 
it was in September that the Committee in correspondence — on, I 
believe, September 21 — acknowledged that E-mail had still been 
not sufficiently defined and that we needed to still work together 
on that. 

Mr. Ben-Veniste. Then there was a narrowing; and as you say 
a most recent, again, expansion. 
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Ms. Sherburne. Yes. I would also like to add that the remark 
the Chairman referred to, I too regarded as inappropriate, and that 
was communicated to the spokesperson who made it. 

Mr. Ben-Veniste. Indeed, while we are discussing such things, 
Senator Hatch, as you know, addressed the issue today with you, 
but privately, he had conveyed a similar sentiment through me to 
you about the earlier remarks that had been made. 

Ms. Sherburne. Yes, he did. 

Mr. Ben-Veniste. So this is not something that has been left un- 
answered. With respect to the question that Senator Hatch posed 
earlier, I would like to assure him that in the past, where issues 
of redactions have come before us, I can assure Senator Hatch that 
both Mr. Chertoff and I have worked with White House Counsel to 
review all redactions that have been previously made about which 
there was any question so that we could assure ourselves that the 
redactions were made in good faith. And, indeed, I believe Mr. 
Chertoff will join me in saying that there has been no occasion 
since this Committee has been in existence where a redaction has 
been made and we have concluded that it has been made in bad 
faith. There have been occasions where we have asked for addi- 
tional material to be produced and you have done so; correct? 

Ms. Sherburne. That’s correct. 

Mr. Chertoff. I never questioned Ms. Sherburne’s good faith 
and I want to go on the record for that. I know she has a difficult 
job to do. 

Senator Hatch. I appreciate you making those remarks, Mr. 
Ben-Veniste. It means a lot to me. You also, Ms. Sherburne. 

Mr. Ben-Veniste. If we may turn to what I have regarded as the 
focus of today’s hearing, which is the discovery of the billing 
records on January 4, 1996. You, Mr. Kendall, were the first, so far 
as you know, to have received word from Carolyn Huber that 
records had been found by her; is that correct? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. Could you tell us in your own words what you 
recall of that event? 

Mr. Kendall. Yes. I was at a meeting at the White House and 
was handed a note by an Usher, asking me to please see Ms. Huber 
before I left the White House that day. I went to Ms. Huber’s office 
in the East Wing at about 12:45 p.m. on Thursday, January 4, 
1996. I went into Ms. Huber’s office. She said to me, David, I have 
some documents for you, and handed me the sheaf of documents, 
a copy of which I have before me now. 

Mr. Ben-Veniste. What occurred next? 

Mr. Kendall. I examined the documents. I asked her where 
these had come from. She indicated that they had come from a box 
in her office there that, apparently she had had a table moved out 
that morning and had discovered or focused on the documents at 
that point. 

She appeared to me somewhat nervous, agitated, flustered. She 
said do you think I have done the right thing, and I thought I had 
to tell you. I said absolutely, you’ve done the right thing. 

I examined the documents. She 

Mr. Ben-Veniste. Excuse me, Mr. Kendall. When she asked you 
whether she had done the right thing, was she referring to the fact 
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that she had called you to tell you that she had realized that she 
was in possession of these records? 

Mr. Kendall. Yes, I think — that was my interpretation. And I 
reassured her, I said — we looked at the documents. She had been 
office manager of the Rose Law Firm and was familiar with Rose 
Law Firm documents. She indicated that the handwriting in red 
appeared to her to be Mr. Vince Foster’s handwriting. 

Mr. Ben-Veniste. So I take it you began to examine the docu- 
ments with Ms. Huber? 

Mr. Kendall. I did. And I told Ms. Huber that I thought we 
would immediately produce the documents. I tried to reassure her 
that she had, in fact, done the right thing. I said I thought the doc- 
uments would indeed be helpful to us. I advised her that she ought 
to call her attorney, Mr. Schuelke, and safeguard the documents, 
that I would contact White House Counsel’s Office, and that we 
would have a meeting at a later point. 

Mr. Ben-Veniste. And you did, in fact, contact the White House 
Counsel, Ms. Sherburne? 

Mr. Kendall. I did, later that afternoon. 

Mr. Ben-Veniste. Did you reconvene to meet? 

Mr. Kendall. We did. We, as I recall, had a meeting set for 4:45 
p.m. I think we all got there somewhat later than that, it was I 
think after 5 p.m. Mr. Schuelke and I and Ms. Sherburne met with 
Ms. Huber in her office. 

Mr. Ben-Veniste. What was the discussion at that time? 

Mr. Kendall. Well, the discussion again was about what the 
records were, where had they been, and what some of the writings 
on them indicated. 

Mr. Ben-Veniste. Ms. Sherburne, you were present at the meet- 
ing, throughout this meeting? 

Ms. Sherburne. Yes, I was. 

Mr. Ben-Veniste. What do you recall Ms. Huber saying about 
how the records had been located by her? 

Ms. Sherburne. I recall Ms. Huber as being — she said a number 
of different things that were inconsistent. She was flustered, she 
was upset, her hands were shaking. She said that she had brought 
the documents over from the residence at some earlier point. She 
said she thought it was maybe 3 months ago. A little while later 
in the conversation, she referred to bringing them over 10 months 
ago. She was very confused about the timing. 

She also said that — we asked her where she had found the rec- 
ords in the White House. She said they were on the third floor, and 
she identified the Book Room. I don’t know that she used the term 
“Book Room,” but that was what she was describing. 

She was unclear about where she had found them. I had the im- 
pression, from the various things she said, that they were on top 
of something, not inside of a drawer or a box, but she was unclear 
whether she found them on a table or a shelf or 

Mr. Ben-Veniste. Now, you are referring to when she initially 
saw the records before she took them to her office? 

Ms. Sherburne. Yes. 

Mr. Ben-Veniste. All right. So she explained to you a chronology 
of events from the time she first came into possession of them? 

Ms. Sherburne. That’s correct. 
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Mr. Ben-Veniste. What was that chronology? 

Ms. SHERBURNE. The chronology was that at some earlier point, 
what appeared to be in her mind somewhere between 3 and 10 
months prior to January 4th, she had been in the Book Room in 
the residence, which is on the third floor, and that she had identi- 
fied these documents when she was putting a box together or a 
couple of boxes together of material that she was going to move to 
her East Wing office, and sort out later and decide what to do with. 

Mr. Ben-Veniste. So although she was unclear about the date 
when she initially saw the documents, she was clear that they were 
discovered by her in the Book Room and in the open; correct? 

Ms. Sherburne. That's correct. 

Mr. Ben-Veniste. Mr. Kendall, is that your recollection? 

Mr. Kendall. Yes, it is. Her stories, though, were extremely 
vague. At one point I recall her indicating that when she had first 
seen the records, they appeared to her to be Rose Law Firm billing 
records. But then again at another point, I understood her to say 
she had first seen these documents and just considered them to be 
a sheaf of documents. 

We really decided early on that Mr. Schuelke, at a later point 
alone with her, should examine her about the exact way in which 
she found the documents, that that would be the most appropriate 
way to proceed. 

Mr. Ben-Veniste. So at some point, you all agreed that further 
questioning of Ms. Huber would be inappropriate at that time and 
left it to Mr. Schuelke to go back over the details with her; correct? 

Mr. Kendall. That's correct. 

Mr. Ben-Veniste. Did either of you take any contemporaneous 
notes of your conversation with Ms. Huber? 

Ms. Sherburne. I did not. 

Mr. Kendall. Nor did I. 

Mr. Ben-Veniste. Now the three of you are in the area of Ms. 
Huber's office and you have heard this recitation by Ms. Huber 
about her initial discovery of the records and her transportation of 
them to the Executive Office Building office that she maintained. 
What happened next? 

Mr. Kendall. We decided that we had to review the documents 
more carefully so we moved to an office down the hall, which was 
a little bit bigger than Ms. Huber's office. Ms. Huber was able then 
to sit at a desk and review the documents with us page by page, 
as the three of us stood around her and could observe each page. 

Mr. Ben-Veniste. What did you learn as a result of that review 
with Ms. Huber? 

Mr. Kendall. That each of these pages did appear to in some 
way reflect law firm records of the billing for the Madison Guar- 
anty representation in the 1985-86 period. There was a little work 
in 1987. And the top document appeared to be a client billing and 
payment history, which had a run date of February 12, 1992. She 
also identified various handwriting in the documents. She also was 
able to answer questions about certain accounting practices at the 
Rose Law Firm. 

Mr. Ben-Veniste. So now what time did this review conclude, 
approximately? 
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Mr. Kendall. My best estimate is that it probably concluded — 
it lasted from 30 to 45 minutes, probably concluded around 6:30. 

Mr. Ben-Veniste. What did you do next? 

Mr. Kendall. Well, we had had a discussion during this review 
about how to copy, how to produce the documents, what we needed 
to do after we ascertained that they were indeed producible 

Mr. Ben-Veniste. When you say they were producible, you mean 
that your review of the records with Ms. Huber reflected clearly, 
by that point, that they were called for by certain requests that 
were already in existence by various agencies of the Government? 

Mr. Kendall. That is correct. And at the end of that page-by- 
page review, we concluded that the documents were. We had had 
a discussion 

Mr. Ben-Veniste. Probably at the beginning of the review, Mr. 
Kendall? 

Mr. Kendall. Well, it wasn’t clear, Mr. Ben-Veniste, what all 
these documents were. Certainly the top page would have been pro- 
ducible, but there really was a need to examine the documents. 

Mr. Ben-Veniste. I don’t mean to quibble with you. So you go 
through them, it’s 6:30 p.m. and you make a determination to pho- 
tocopy the documents? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. Now at that point or theretofore, did you have 
any conversation about whether you ought to phone Independent 
Counsel or any other agency that had requested the documents? 

Mr. Kendall. We had had a discussion, both during the review 
and then after the review was completed, in which we had jointly 
decided that we needed to produce the documents as quickly as 
possible, we needed to keep a copy, and we should get this done 
as quickly as possible. 

Because some of the comments, though, were in color 

Mr. Ben-Veniste. You mean the handwriting on the documents? 

Mr. Kendall. The handwritten comments and the Post-its, we 
felt that it was necessary, because there were more agencies than 
one that we were going to be producing to, that we obtain a color 
photocopy. Ms. Huber and Ms. Sherburne set out at the end of our 
review process to try and locate, in the White House, a color photo- 
copier. 

Mr. Ben-Veniste. I take it you were able to do so and then pro- 
ceeded to photocopy the documents? 

Mr. Kendall. That’s correct. A color copier was located in the 
New Executive Office Building, and between about 7 and 10 p.m. 
we were able to make two copies. It was a very slow, slow process. 

Mr. Ben-Veniste. And during that period of time, was Ms. 
Huber present? 

Mr. Kendall. She was. 

Mr. Ben-Veniste. During the photocopying process? 

Mr. Kendall. She was. 

Mr. Ben-Veniste. And by the time you had made the two copies, 
you say it was about 10 in the evening? 

Mr. Kendall. That’s my recollection. 

Mr. Ben-Veniste. What occurred next? 

Mr. Kendall. I took the original of the documents and one color 
copy with me back to my law firm. I left at the White House with 
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Ms. Sherburne the other color copy. And then at my law firm, we 
produced that night and the next morning copies for the various 
agencies from the copy that we had made the night before. 

Mr. Ben-Veniste. Did you ask questions at that time of Ms. 
Huber as to where she thought the documents had originated, be- 
yond the point of her finding them in the Book Room at some point 
some months ago, be it 10 or 3 or however many? 

Mr. Kendall. No. I think that once we left her office in the East 
Wing, there was an agreement that Mr. Schuelke, her own lawyer, 
would — when she was perhaps more rested, would examine her in 
detail as to what she could recall about the circumstances of her 
discovery of the documents. 

Mr. Ben-Veniste. Ms. Sherburne, do you have anything to add 
about conversations that occurred with Ms. Huber or others up to 
the point that Mr. Kendall has taken us, at 10 in the evening? 

Ms. Sherburne. Well, I believe he has covered most of it in a 
general way. 

Mr. Ben-Veniste. Do you have any specifics to add? 

Ms. Sherburne. The only specifics that I have to add is that we 
did have an extended discussion in the hallway about who should 
produce the records, whether Carolyn should produce them, 
through Mr. Schuelke, whether the White House should produce 
them, or whether Mr. Kendall should produce them. And we also 
discussed whether or not the handling of the records themselves at 
some point might interfere with an interest in fingerprinting the 
records, and if that should affect how we proceeded. We talked 
about those two issues before proceeding to do the copying. 

Mr. Ben-Veniste. What did you conclude? 

Ms. Sherburne. We concluded that the records would be pro- 
duced by Mr. Kendall, and we concluded that we would proceed to 
copy the records so that they could be produced as promptly as pos- 
sible to all the entities that had subpoenaed them. 

Mr. Ben-Veniste. Who took possession of the original document 
that Ms. Huber had located? 

Ms. Sherburne. After the copying? 

Mr. Ben-Veniste. Yes. 

Ms. Sherburne. Mr. Kendall did. 

Mr. Ben-Veniste. Who took possession of the copies? 

Ms. Sherburne. Mr. Kendall took 1 copy and I retained a copy. 

Mr. Ben-Veniste. Now did there come a time when the Presi- 
dent was notified of the fact that the records had been found? 

Ms. Sherburne. Yes. 

Mr. Ben-Veniste. Did you participate in that? 

Ms. Sherburne. Yes, I did. 

Mr. Ben-Veniste. Approximately when was that? 

Ms. Sherburne. That was the morning of January 5th. 

Mr. Ben-Veniste. The next morning? 

Ms. Sherburne. That’s correct. 

Mr. Ben-Veniste. Approximately what time was that? 

Ms. Sherburne. I am not sure what time it was. I believe it was 
probably in the morning before noon, and probably somewhere be- 
tween 10 and 12. 

Mr. Ben-Veniste. Who was present at that time? 

Ms. Sherburne. It was myself, the President, and Mr. Ickes. 
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Mr. Ben-Veniste. Was there a time when the First Lady, Mrs. 
Clinton, was notified that the documents had been located? 

Ms. Sherburne. I believe Mr. Kendall notified her. 

Mr. Ben-Veniste. Mr. Kendall? 

Mr. Kendall. Without getting into specifics, I drafted a press re- 
lease later that day, indicating that she had learned of the docu- 
ments that day — excuse me, January 5th. 

Mr. Ben-Veniste. And did there come a time when any agency 
of Government apart from the White House was notified? Obvi- 
ously there did. 

Ms. Sherburne. Yes. 

Mr. Ben-Veniste. Was that on January 5th? 

Ms. Sherburne. Yes, it was. 

Mr. Ben-Veniste. Who was notified? 

Ms. Sherburne. The first notification was made in a conversa- 
tion that Mr. Kendall and I had with Mr. John Bates, who is the 
Deputy Independent Counsel. 

Mr. Ben-Veniste. So the Independent Counsel’s Office was noti- 
fied, and, obviously, this Committee was notified on that day as 
well, and indeed received a copy of the billing records on January 
5th; is that correct? 

Ms. Sherburne. That’s correct. 

Mr. Ben-Veniste. So the determination was made that 

Mr. Kendall. Excuse me, Mr. Ben-Veniste, the RTC/FDIC was 
notified, and the House Banking Committee was also notified. 

Mr. Ben-Veniste. Thank you. And a release of information was 
made regarding the discovery of the billing records and the fact 
that they had been turned over; is that correct? 

Mr. Kendall. That’s correct. They were publicly released later 
that afternoon, Friday, January 5, about 6 p.m., as I recall. 

Mr. Ben-Veniste. Did there come a time the determination that 
they would be released to the Committee the following day was 
made by you in consultation with each other, I take it, on January 
4th; is that correct? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. There was no discussion between you about 
doing anything other than turning those papers over on the follow- 
ing day; is that correct? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. Let me turn to the question of the Gearan 
records which were transmitted along with a cover letter. Inciden- 
tally, the cover letter that we received last evening reflected that 
the process of recovering the White House E-mails has been under- 
way and that the first review reflects that nothing responsive to 
the scope of our request has been found; is that correct? 

Ms. Sherburne. That’s correct. We have completed the first of 
the 9 weeks of the request and there was nothing in the first weeks 
that was requested that’s responsive in any way. 

Mr. Ben-Veniste. Now with respect to the notes of Mr. Gearan 
which were turned over to the Committee last evening, let me ask 
you, Ms. Sherburne, to explain how it was that those notes were 
not produced earlier. What is your understanding of where those 
notes were located and the circumstances under which you were 
able to locate them? 
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Ms. Sherburne. My understanding is that Mr. Gearan had kept 
a box of documents related to — that he maintained that he had fro- 
zen, if you will, all of his records that were arguably related in any 
way to any of the ongoing investigations, whether it’s this one or 
the Travel Office or anything else. And in this box, from this box, 
his lawyer had copies of some of this material. 

We had received a document request for subpoena from the Inde- 
pendent Counsel that required a research of Mr. Gearan’s records 
that I understand his counsel undertook from the set that he had, 
and he had produced copies to us as a result. It was related to that 
subpoena, and that was what created a concern that we didn’t have 
the originals because these documents should have turned up in 
our earlier search of these records that Mr. Gearan sent to docu- 
ments management. 

Mr. Ben-Veniste. So if I understand you, you now had a clue 
that led you to believe that further inquiry would be necessary or 
would be warranted to determine whether additional records re- 
sponsive to our requests and the requests of others were in exist- 
ence somewhere? 

Ms. Sherburne. That’s correct. 

Mr. Ben-Veniste. And then you pursued those leads and what 
occurred? 

Ms. Sherburne. Well, we discovered that the Office of Records 
Management said that they didn’t have the originals. And so we 
contacted Mr. Gearan’s attorney and told him that and asked him 
if he could initiate some sort of verification of where those originals 
may have gone, if they were lost somewhere in the bowels of 
Records Management or if Mr. Gearan had made a mistake. It was 
following that inquiry that we learned that in fact the records, the 
box, had been mistakenly included with other material that Mr. 
Gearan took with him to the Peace Corps. 

Mr. Ben-Veniste. Now can you say how many hours have been 
devoted by you and your staff to complying with the requests that 
have been made by this Committee? 

Ms. Sherburne. It’s thousands of hours. 

Mr. Ben-Veniste. Thousands? 

Ms. Sherburne. Thousands. 

Mr. Ben-Veniste. Everytime a request goes to the White House 
staff for one or another or subsequent requests for documents or in- 
formation, do you have any idea of how many hours are involved 
in those people complying with your requests to search? 

Ms. Sherburne. I know that it’s obviously different for different 
people. There are some people who, for example, have to review 
phone messages repeatedly. Each request always asks for phone 
messages that identify communications with a particular person or 
persons. And going through 2 or 3 years’ worth of phone messages 
to see if there are any responsive records has been incredibly time- 
consuming for a number of senior White House staff who receive 
hundreds and hundreds of phone calls. And that process has to be 
repeated over and over again, searching for files of communications 
with people that are unrelated to Whitewater or Madison; we have 
gotten requests for meetings related to any subject. 

So to search — when you don’t have a particular Whitewater file 
or Madison file or a press file that you look at. You have to search 


1496 


through all of your records to identify meetings that may have oc- 
curred with any of the individuals specified in the request. 

It’s different for different people. I’m sure there’s some segment 
of the White House staff that knows that they have never had any 
connection with these activities and can dismiss it rather simply 
without checking through every single piece of paper. 

That was not true in this request for communications with 56 in- 
dividuals on any subject. That was one where we had a lot of peo- 
ple who thought at one time or another they may have had some 
communication with any one of these 56 individuals, and they did 
have to go through their records. And that one was enormously 
time-consuming, but to put a number on it, a number of hours is 
very difficult. It’s substantial. 

Mr. Ben-Veniste. Thank you, Ms. Sherburne. 

Mr. Chairman. 

The Chairman. Senator Shelby. 

OPENING COMMENTS OF SENATOR RICHARD C. SHELBY 

Senator Shelby. Thank you, Mr. Chairman. 

You are the Counsel for the White House, is that correct, to the 
President? 

Ms. Sherburne. Special Counsel, that’s correct. 

Senator Shelby. You are an attorney, is that also correct? 

Ms. Sherburne. Yes, sir. 

Senator Shelby. Mr. Kendall, you are a private practicing attor- 
ney but you are Counsel to the President and Mrs. Clinton in a pri- 
vate way? 

Mr. I&NDALL. That’s correct. 

Senator Shelby. You do not work for the U.S. Government? 

Mr. Kendall. I do not. 

Senator SHELBY. On this occasion when Ms. Huber notified you 
that she had recently discovered or found these missing records, 
billing records, did you first, Ms. Sherburne, call Mr. Kendall? Was 
that the first person you called? 

Ms. Sherburne. Actually, Senator, Mr. Kendall called me. 

Senator Shelby. He called you up? 

Ms. Sherburne. Yes. 

Senator Shelby. Ms. Huber called Mr. Kendall, and Mr. Kendall 
called you as Counsel; is that correct? 

Ms. Sherburne. That’s the sequence, yes. 

Senator Shelby. Now both of you people are attorneys. Do you 
believe that protecting the integrity of a possible piece of evidence 
is important? 

Ms. Sherburne. Certainly. 

Senator Shelby. Do you, Mr. Kendall? 

Mr. Kendall. Certainly. 

Senator Shelby. In this case these missing records that had been 
under subpoena by the Independent Counsel, I understand, and a 
request by this Committee, when you found out, both of you, that 
they had been so-called discovered, I believe you used the term, you 
were dismayed; is that right, Ms. Sherburne, your term? 

Ms. Sherburne. I think I was referring to the Gearan notes, but 
I was certainly dismayed at this as well. 

Senator Shelby. What about you, Mr. Kendall? 
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Mr. Kendall. I think my first reaction was surprise. 

Senator Shelby. Surprise? 

Mr. KENDALL. But then also as I indicated to Ms. Huber, I was 
pleased by their discovery because I thought they would be quite 
helpful, and I think, properly understood, they are. 

Senator Shelby. But you realize that those records were being 
sought by the Independent Counsel, Mr. Starr; is that correct? 

Mr. Kendall. I did. 

Senator Shelby. Why, then, sir, or to both of you, when you 
knew what these records were, why didn’t you call Mr. Starr that 
afternoon on the 4th? 

Mr. Kendall. Well, we called him very quickly the next day. 

Senator Shelby. I know that. But why didn’t you call him that 
day? 

Mr. Kendall. Well, for one thing, I wanted to meet with the 
White House Counsel’s Office, to meet with Ms. Huber’s lawyer and 
to determine exactly what the documents were, whether they were 
indeed producible. We owed them, Senator Shelby, not only to the 
Independent Counsel but also to other investigative entities. 

Senator Shelby. But you saw these records, you saw handwrit- 
ing on the records, some of it in red ink? 

Mr. Kendall. That’s correct. 

Senator Shelby. Which supposedly was Vince Foster’s notes and 
others. So you had reason to believe that they were genuine billing 
records, did you not? 

Mr. Kendall. Well, I didn’t know until we had really scrutinized 
them, but certainly, I thought when I first saw them that’s what 
they appeared to be. They appeared to be copies, excuse me. They 
were not the originals. They were photocopies of billing records. 

Senator Shelby. But they had original writings on them, did 
they not? 

Mr. Kendall. They did. 

Senator Shelby. Ms. Sherburne, did you raise the issue in a lit- 
tle conference with Mr. Kendall and the other gentleman about 
protecting the integrity of these records; in other words, what 
should be the proper procedure to copy these records because when 
you copy records, other people handle them, do they not? 

Ms. Sherburne. That’s correct. 

Senator Shelby. When you handle them, you handle them with 
your hands and different people handle them and there are dif- 
ferent prints on them; correct? 

Ms. Sherburne. Yes. 

Senator Shelby. Was that your first thought when you said I’ll 
raise the issue of protecting the integrity of the records? 

Ms. Sherburne. I believe what I realized when we were sitting 
there looking through these records that I thought that before we 
proceeded much farther, we ought at least to vet the question, 
should we continue to handle these records, should they be pro- 
duced immediately, should 

Senator SHELBY. Who did you vet or discuss this with besides 
Mr. Kendall? 

Ms. Sherburne. And Mr. Schuelke. 

Senator Shelby. Mr. Schuelke was Ms. Huber’s attorney 

Ms. Sherburne. That’s correct. 
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Senator Shelby. — that had been called in. But no one else, just 
the three of you? 

Ms. Sherburne. That’s correct. 

Senator SHELBY. What did Mr. Kendall say to you when you 
raised the question of protecting the integrity of the records; in 
other words, make sure if there were fingerprints on there, and ob- 
viously or more than likely there was somebody’s fingerprints that 
the Independent Counsel or the FBI, whoever did it, had a chance 
to lift these fingerprints to see who had handled these records? 

Ms. SHERBURNE. I don’t remember exactly who said what. I know 
we talked about the issue and 

Senator Shelby. But you were the one who raised the issue? 

Ms. Sherburne. Yes, sir. 

Senator Shelby. You raised the issue? 

Ms. Sherburne. Yes, I did. I’m not sure that I — I don’t believe 
I used the words “protecting the integrity.” I think I just talked 
about whether we ought to proceed to handle these documents 
given that there may be some investigative interest at some point. 

Senator Shelby. Can I just refresh an answer. This is February 
6, 1996. Your testimony on deposition. You said, ‘Well, I” 

Senator Sarbanes. What page is this, Senator? 

Senator Shelby. This is on pages 15 to 20. It’s on page 18. You 
want to look at your record? You go ahead with your Counsel. Do 
you want me to go ahead, Ms. Sherburne? Maybe you can follow 
me here. 

Question: You mentioned there was discussion of doing something prior to copying 
the records. Do you recall precisely what that something would be? 

Answer: Well, I asked the question whether these records were records that there 
may be some interest in fingerprinting at some point, and should we, you know, re- 
serve on copying or handling them. And that was the question that we discussed 
and then decided that the competing demands for these documents, as well as the 
obligation to the clients to analyze them, were compelling and we ought to get them 
copied . . . 

They were compelling to you 

Ms. Sherburne. “Copied promptly and turn them over as quickly 
as possible to the Independent Counsel.” 

Senator Shelby. But again, did you think about calling Mr. Starr 
or someone else who was trying to find these records to protect the 
integrity of them in the ongoing investigation? 

Ms. Sherburne. No. 

Senator Shelby. You raised the question, but were you talked 
out of it by Mr. Kendall and the other 

Ms. Sherburne. Oh, no, no. We discussed it. I think we all 

Senator Shelby. You discussed it. You brought up the question, 
which was a good question, protecting the integrity of these records 
for possible fingerprints. Obviously, they talked you out of it. What 
was said? 

Ms. Sherburne. I don’t remember using the words “protecting 
the integrity” unless you found them somewhere in my deposition. 
But I raised the question. I said let’s discuss this before we pro- 
ceed, and the three of us proceeded to discuss it. I listened to what 
the two of them said. I contributed to the conversation. I knew Mr. 
Schuelke to be a former prosecutor. I knew that he had been re- 
tained by the Senate for an ethics inquiry. I knew he was someone 
who had sufficient — extensive experience. So did Mr. Kendall. I 
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thought that the three of us by talking about it together could ex- 
amine the various arguments for proceeding or not proceeding, 
which is what we did. 

Senator SHELBY. Did you think about or did Mr. Kendall — I’ll ask 
both of you — did you think about calling Mr. Starr, the Independ- 
ent Counsel, on such a discovery and say look, we’ve got something 
here that you’ve been after. We don’t want to touch it because we 
could destroy some evidence, perhaps? Did you think about calling 
him and if you did, why did you dismiss it? Was it competing inter- 
ests, your own? Mr. Kendall? 

Mr. Kendall. Well, Senator Shelby, I did not regard this as a 
forensic matter. It was clear we were going to talk to the Independ- 
ent Counsel. We also had an obligation 

Senator Shelby. Excuse me a second, if you could. You didn’t re- 
gard this as a forensic matter, yet this was under subpoena and 
was long sought after for many months. Were you the only one that 
didn’t regard this as a forensic matter as an important matter, as 
a possible link? Go ahead. 

Mr. Kendall. I think we were jointly of the view that this was 
not a forensic matter. I think, as I said earlier, these billing records 
are quite helpful. They are not a smoking gun kind of evidence. 

Senator SHELBY. That’s not the question, sir. 

Mr. Kendall. Well, it goes into my mind 

Senator Shelby. Did you help contaminate this evidence by copy- 
ing and going through the copying process and going through many 
hands when the best thing to have done was to call the Independ- 
ent Counsel and say look, we’ve got some records here you need, 
we’re not going to touch them, let you come and see — make us cop- 
ies. Wouldn’t that have been a better approach? 

Mr. Kendall. No, it would not have been, Senator Shelby. 

Senator Shelby. Why? 

Mr. Kendall. Because we had a number of competing obliga- 
tions — let me finish my answer. 

Senator Shelby. Let me ask this first. Your conflicting obligation 
was representing your client in this case rather than trying to let 
the Independent Counsel do their work with untainted evidence? 

Mr. Kendall. Well, my responsibility was to represent my cli- 
ents within the bounds of the law. I think that I discharged that 
responsibility here. We had to examine the documents. We had to 
get them copied for other agencies. When I said a moment ago that 
the documents were helpful, that really was an important consider- 
ation and whether this was a forensic matter. 

We had been looking for these documents. We’re happy to have 
found them, and believed that they would be helpful when we re- 
leased them. And as I say, properly understood, they are helpful. 
These were not something that people would have taken any pains 
to hide. Moreover, it was, we thought that we could get from Ms. 
Huber, when she was examined by her lawyer, a chain of custody 
which would explain their appearance. 

Senator SHELBY. Ms. Sherburne, my time is up, but why did you 
raise the possibility of not copying these documents unless you 
thought it would contaminate them if they were copied and han- 
dled by other people? 
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Ms. Sherburne. I raised the question because I recognized that 
these documents and that this whole event was one that would be 
of significant investigative interest. I fully expected that we would 
be here talking about our conduct, and I wanted to make sure that 
we had reviewed all possibilities and were conducting ourselves 
with our eyes open and making good judgments that we had dis- 
cussed with one another carefully before we proceeded. I thought 
that the consideration of the handling of these documents was one 
that we ought to talk about before we proceeded, and we did. 

Senator Shelby. But the term “competing interest” was used, I 
believe, by you — competing demands for these documents? 

Ms. Sherburne. That’s correct. 

Senator Shelby. Demands by the Independent Counsel who was 
doing his work and demands by Mr. Kendall and others 

Ms. Sherburne. Oh, no, sir. 

Senator Shelby. What were you referring to? 

Ms. Sherburne. Competing demands would have been the sub- 
poena from this Committee. That’s what I meant by that. We had 
subpoenas from a number of different entities, and which one were 
we going to choose? Was it the Independent Counsel? Was it this 
Committee? How did we resolve that and how did we protect our- 
selves from a judgment by this Committee that somehow we had 
failed in our obligations to this Committee? That was certainly 
foremost in my mind having worked months and months and 
months to cooperate with the requests of this Committee. That was 
the competing demand. 

I also recognized the obligation that Mr. Kendall principally had 
to his clients to review these records carefully as well. But the com- 
peting demands that I was thinking about were the expectations 
and the obligations that we had to this Committee. 

Senator Shelby. But you realize that the Independent Counsel 
has copying machines just like you do at the White House. They 
had the capacity to copy? 

Ms. Sherburne. Presumably they do. 

Senator Shelby. Mr. Chairman, I know my time is up but just 
for the witness, I want to go back over this one question, at least 
her answer to it. 

The Chairman. And I will see, as we did previously, that we will 
give to the 

Senator Shelby. I will be short. 

The Chairman. — Minority the additional time. 

Senator Shelby. You were asked: 

Question: Ms. Sherburne, you mentioned there was a discussion of doing some- 
thing prior to copying the records. Do you recall precisely what that something 
would be? 

Answer: Well, I asked the question whether these records were records that there 
may be some interest in fingerprinting at some point, and should we, you know, re- 
serve on copying or handling them. And that was the question that we discussed 
and then decided that the competing demands for these documents, as well as the 
obligation to the clients to analyze them, were compelling and we ought to get them 
copied. 

Ms. Sherburne. You don’t like to add that last part, “copied 
promptly and turn them over as quickly as possible to the Inde- 
pendent Counsel.” 
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Senator SHELBY. That’s right. Well, that was in there, too, “and 
turn them over to the Independent Counsel.” 

Senator Sarbanes. It got left out the last time as well. 

Senator Shelby. Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator SIMON. Yes. If I may 

The Chairman. I just want to make note of this, we will add four 
additional minutes to — the last time we went over, we added addi- 
tional time, just so that my colleagues know we’re not looking to 
infringe but looking to complete areas if we possibly can. 

Yes, Senator Simon. 

OPENING COMMENTS OF SENATOR PAUL SIMON 

Senator Simon. Mr. Chairman, if I may make a few general ob- 
servations before I ask a few questions here. I have said two or 
three times on the Floor of the Senate that one of the changes in 
my 22 years here is that we have become increasingly and exces- 
sively partisan, and I have made clear that both political parties 
share the responsibility for that. I think it has not served either 
party well. I don’t think it has served the country well. 

I cast one of three votes against creating this Select Committee, 
the other two were Senator John Glenn and Senator Jeff Bingham- 
ton, neither of whom is regarded, I think, by anyone as excessively 
partisan. My concern was that this thing is going to be spilling 
over into politics, that we created the Office of the Independent 
Counsel so that we could remove this kind of thing from the politi- 
cal arena. I think I can safely assure these two witnesses — I say 
this on the basis not from any assurance or discussion with anyone 
else in the Committee, I can assure these two witnesses and all the 
other witnesses that after November 5th of this year, they will not 
be asked to testify before this Committee or any committee about 
this once we have elected a President. 

First, I am concerned about taking a huge amount of time on 
these matters, and I know in this morning’s Congressional Daily, 
Mr. Chairman, the heading is “Confirmation Hearings Backed Up 
in Senate Bank Panel,” suggesting the Banking Committee isn’t 
doing some of the things it should be doing because of these hear- 
ings. I don’t know whether that story is accurate or not accurate. 
Mr. Chairman, you know much more about that than I do. 

Second, I want to have a word of commendation for those report- 
ers out there. I’m a journalist by background. They deserve medals. 
They have to strain to get stories out of minutia. The lead sentence 
almost every day ought to be “Another Dull Nonproductive Day 
Took Place Today in the Whitewater Hearings,” but obviously the 
editors would not like hearing that lead story day after day, so 
something else has to be done. 

Third, we’ve talked about the cost to the U.S. Government now 
in excess of $30 million between the Special Counsel and our Com- 
mittees. Those aren’t the only costs. I see today eight lawyers sit- 
ting behind the two witnesses. They look to me like they’re more 
than $25-an-hour lawyers. We’re hauling in secretaries, people who 
are just frightened by appearing before a Senate Committee and on 
television and everything, and I think we have to ask ourselves 
what is the purpose of all of this, and if the purpose is to simply 
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gain some political ground, then I think we have done a disservice 
to the process. 

And let me refer again back to the stories, and tell people who 
are reading these stories that if they really want interesting read- 
ing, I suggest they read A1 D’Amato’s autobiography 

The Chairman. It’s a good one. 

[Laughter.] 

Senator Simon. It is excellent reading and I recommend it. 

The Chairman. I get no royalties. They all go to my high school. 

Senator Simon. I’d even mention the name of it, but I forget. 

The Chairman. Power, Pasta & Politics. 

Senator SIMON. The Chairman did not ask me to ask him, I want 
you to know. 

Let me ask this, because I think it’s very pertinent of the two 
witnesses. First of all, by way of background, the fingerprinting 
and so forth becomes less important when you realize there is noth- 
ing in those documents that does not confirm what has already 
been said. So there’s nothing sensational there. But I think there 
is one key question, and that is, when you finish copying — this was 
at 10 or roughly 10 — you first found out, Mr. Kendall about 12:45 
p.m. on January 4th? 

Mr. Kendall. That’s correct. 

Senator Simon. Did either of you, Mr. Kendall or Ms. Sherburne, 
have any conversation with the President or Mrs. Clinton in which 
either suggested that there should be any delay in notifying this 
Committee, Special Counsel, and the others about providing the in- 
formation to them? 

Mr. Kendall. Senator Simon, without getting into the content of 
any communications, I did not speak to the President between 
12:45 Friday and the time the documents were turned over. I did 
not speak with Mrs. Clinton at all on that Thursday, January 4th. 
I did have a conversation with her that morning very shortly before 
the documents were turned over. 

Senator Simon. And without asking you to violate your lawyer- 
client privilege, did Mrs. Clinton suggest to you that there should 
be a delay in turning those documents over? 

Mr. Kendall. Senator, I can say that the documents were turned 
over very speedily after that conversation, and that she has herself 
expressed in her various news interviews that that was the right 
thing to do. 

Senator Simon. Ms. Sherburne, was there any communication to 
you by either the President or Mrs. Clinton suggesting that there 
should be a delay, or any emissary of either of them? 

Ms. Sherburne. Absolutely not. 

Senator Simon. I have no further questions, Mr. Chairman. I 
turn the balance of my time over to our Counsel. 

Mr. Ben-Veniste. Thank you, Senator Simon. 

Let me pursue two areas that were raised, the first of which is 
the issue of competing demands, so that we have with clarity what 
you meant by that, Ms. Sherburne. I understood your testimony to 
mean that you understood that this Committee, the House Banking 
Committee, the RTC, and the Independent Counsel had all made 
either requests or issued subpoenas which would have covered all 
or part of these records; is that correct? 


1503 


Ms. Sherburne. That’s correct. 

Mr. Ben-Veniste. And whether or not this Committee issued a 
subpoena that would have covered these records — I don’t believe we 
did or that our subpoena could fairly be interpreted to cover it — 
notwithstanding that, there was no question that you knew that 
the Committee was interested in the material and that you were 
going to get it to us as soon as possible? 

Ms. Sherburne. That’s right. 

Mr. Ben-Veniste. If the only copy had been sent over to the 
Independent Counsel, which was running a Grand Jury investiga- 
tion, pursuant to a subpoena of Independent Counsel, then this 
Committee would have been deprived of that evidence unless Inde- 
pendent Counsel had changed its previous position that material 
obtained by it through the Grand Jury process of subpoena would 
not be disseminated to this Committee. Is that fair to say? 

Ms. Sherburne. That’s fair to say. 

Mr. Ben-Veniste. Mr. Kendall, would that have been your un- 
derstanding? 

Mr. Kendall. It would. 

Mr. Ben-Veniste. So that in the event that has been suggested 
here, the original was turned over to Independent Counsel, then 
you would not have had the opportunity to continue to refer to the 
document in response to questions about it in preparation of your 
clients with a document, nor would this Committee have had access 
to it unless the Independent Counsel changed its previously stated 
position with respect to providing us with material obtained by the 
Grand Jury? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. And that’s what you were referring to as com- 
peting requests, including now the House Banking Committee, the 
RTC, and whoever else — whatever other three-letter agencies may 
have been asking for this material along the way. 

Let me go to the question that you raise by your answer that you 
did not regard this as forensic material. Clearly, if a crime had 
been committed, if there had been a stabbing and a knife had been 
found, you would know enough not to touch the knife that was 
found because fingerprints contained thereon might well be impor- 
tant forensically to any police or investigative agency of the Gov- 
ernment. Is that so? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. You did not, I take it, regard the discovery of 
these billing records as finding the missing knife in the O.J. case? 

Mr. Kendall. Quite the contrary, Mr. Ben-Veniste. As I indi- 
cated earlier, I thought they were helpful. We had been seeking 
them, and I thought they would be very useful to us. In any large 
document production, all lawyers know this but I think it’s impor- 
tant to say it, you do your best to get all the documents the first 
time through. You try and plan a thorough search. But human 
beings, being what they are, and human fallibility being what it is, 
very frequently documents pop up late, and when they do, you 
produce them. It’s happened many times in this case. It happens 
in all cases where there are a large group of documents to review 
and complicated document requests, so we had many times before 
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other documents emerge and when they did, we turned them over 
to the proper authorities. 

Mr. Ben-Veniste. Such as late last evening, the Gearan notes. 
Now the Gearan notes were under subpoena. There have been re- 
quests made for those notes. I take it, Ms. Sherburne, you’re not 
concerned with handling the Gearan notes so that somebody’s fin- 
gerprints would appear on them? 

Ms. Sherburne. No, I wasn’t. 

Mr. Ben-Veniste. How many pages of documents have been pro- 
duced pursuant to subpoena, Mr. Kendall? 

Mr. Kendall. We have now produced to this Committee almost 
30,000 pages of documents. 

Ms. Sherburne. I believe the White House in response from Au- 
gust 25th forward has produced — I think it’s around 14,000 pages. 

Senator Sarbanes. Isn’t it a fact that every time documents have 
been found which had not previously been produced, they have 
then been immediately or promptly sent forward to the requesting 
agencies? 

Ms. Sherburne. Yes. 

Mr. Kendall. Yes. 

Mr. Ben-Veniste. Therefore, in a document discovery matter, 
where we have received 50,000 pages of documents from you, not 
to mention hundreds of thousands of pages of documents from 
other agencies over the time this Committee has been in existence, 
the notion that because a document has been subpoenaed, that it 
has some special quality that involves fingerprints and who han- 
dled it absent any indication of a crime would, I take it, Mr. Ken- 
dall, not occur to you as being an important consideration? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. I see my time is up, Mr. Chairman. 

The Chairman. Let me make an observation before I recognize 
Senator Faircloth that we’re not talking about just any document. 
We’re talking about one that brought to the White House yourself, 
Mr. Kendall, Mr. Schuelke, and that you had an extended con- 
versation that went into the evening until about 10 p.m. in terms 
of working on it and preparing documents. 

The question wasn’t a naive one put forth by Ms. Sherburne. She 
is an experienced attorney and she has done a heck of a job. We 
may have conflicts at times, but she represents her client in a point 
of view and perspective, and does it with great ability. She didn’t 
just dream this up about the importance — or at least considering 
the question of whether or not copies should be made at that point 
in time or whether preserving the integrity of the document as it 
related to fingerprints that may or may not have been present that 
could have because she knew this would be the subject of how did 
these documents turn up in the manner in which they did and the 
place in which they did. She knew it. That’s not unreasonable. 
She’s been down this road, and she knew if any questions were 
going to be raised, they would and could. 

And it is not unreasonable for Senator Shelby or anyone else to 
say how is it, why is it that there were not precautions taken such 
as notifying the Independent Counsel or calling the FBI and saying 
we are desirous of seeing to it that these documents are made 
available, copies to the appropriate parties, all the parties con- 
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cerned, and that we want a copy also for ourselves but we want to 
preserve the integrity of them as it relates to the fact that there 
would be no contamination. 

I think her question was absolutely on point and appropriate; 
and Fm sorry that a decision was not made to see to it that there 
was a minimum of handling, that the copies could have been made 
appropriately, that the parties, all of their interests could have 
been protected, and it seems to me that could have and should 
have been done. Ms. Sherburne was absolutely correct in raising 
that as an issue and it is an issue and it has turned out to be one, 
so I commend her for doing it. 

Senator Faircloth. 

OPENING COMMENTS OF SENATOR LAUCH FAIRCLOTH 

Senator Faircloth. Thank you, Mr. Chairman. 

Just to elaborate very, very briefly on what you were saying. Mr. 
Ben-Veniste said — to some degree — that if you were investigating 
a murder and found the knife, that he would immediately not 
touch it and preserve it for Fingerprints. Well, if ever there was a 
paper switch blade in investigating a case, these documents were 
the paper switch blade. They were the paper knife and glaringly 
evident to anybody involved that had been searched and subpoe- 
naed for 2 years by two or more agencies. I would have thought 
that would have been recognized as very, very vital and very sen- 
sitive information and documents; and that they would not have 
been touched until they had been turned over to the Independent 
Counsel. But anyway, another decision was made. 

Another thought I have, and Ms. Sherburne and Mr. Kendall, I 
realize the complexity of getting, and certainly from hearing your 
testimony, documents from the White House and the many, many 
people involved and the problems of getting them. That be as it is, 
we’re 21 days from the time that this Committee was supposed to 
have finished its work. We are still getting very, very vital and re- 
vealing documents often. So all I have to say is that I think it is 
ludicrous to expect us to finish by the appointed time, and I can’t 
imagine anyone, Minority or Majority, objecting to extending the 
life of this Committee indefinitely until we have completed our 
work. Now the zigs and zags of why we are still here there is no 
need to debate, but I want to make the statement that I think the 
Committee needs to be extended and should be extended indefi- 
nitely until we have finished our work. 

The Chairman. Thank you, Senator. 

Senator Faircloth. Wait a minute. 

The Chairman. OK. I didn’t mean to cut the Senator off, nor 
would ever attempt to do that. 

Senator Faircloth. Ms. Sherburne, your deposition suggests 
that Ms. Huber may be or may have been confused about when she 
found these documents, but I was here during her entire testimony, 
and I found her quite credible and very exacting in her memory. 

My comment is this: There’s been no suggestion that Ms. Huber 
is in any way confused. I understand she ran the Rose Law Firm 
with an iron fist. That was the description we had and further, if 
she was incompetent in any manner or even lacking in any degree 
of high confidence, the First Lady and President wouldn’t have 
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hired her to handle bills and very personal correspondence. Do you 
in any way feel that she might be incompetent or confused? 

Ms. Sherburne. Well, Senator, I certainly thought she was con- 
fused that night. I heard her testimony as well when she testified 
before this Committee and recognized that her description of the 
events had become much more precise. That doesn’t change the fact 
that on the night of the 4th of January when she was describing 
this, that she was very confused and that her recollections were 
very imprecise. 

Senator Faircloth. Let me ask you another question, then. You 
have described, Mr. Kendall — and I believe you, too, Ms. Sher- 
burne — and I am not asking for what she said, but you described 
in detail Ms. Huber’s reactions and mannerism and frustration 
when she found the documents or discovered them. Would you 
mind telling me, what was the reaction of the President and the 
First Lady when they were told the documents had been found? 
Not what they said. I am not trying to get into your privilege, but 
what was their response? 

Mr. Kendall. That’s privileged, Senator. 

The Chairman. Wait. Let me say this to my friend and colleague, 
and I have not advised you about this, and that’s why we delayed 
the hearing so that we would not even have a question as to what 
is privileged, et cetera, so Mr. Kendall would not even have to raise 
it. We agreed as it related to any conversation, et cetera, covering 
that, that we are reserving their right. We are not raising it at this 
hearing today. I would ask the Senator to withhold that particu- 
lar — you were not aware of that and I did agree so we could pro- 
ceed and I must say that Mr. Kendall and Ms. Sherburne then 
agreed to be responsive to some of our questions as it related to 
the manner in which their clients were advised when the subpoe- 
nas were served and so we had a trade-off so we could move the 
hearings. 

Senator Faircloth. All right. I wasn’t asking for statements 
anyway, but I didn’t realize we had done that, and that’s fine. 

The Chairman. I’m sorry and I apologize to the Senator for not 
having advised him about that. 

Senator Faircloth. Mr. Kendall or Ms. Sherburne, we have new 
documents here today that indicate the following, that on January 
5th, Harold Ickes wants to send people to Arkansas to further talk 
to Beverly Bassett Schaffer because it is important in his words. 
Do either of you know if White House staffers or others on behalf 
of the White House went to visit with Ms. Schaffer in Arkansas in 
the January 1994 time period, or thereafter, as a result of what 
Mr. Ickes said? Did somebody go to visit with Ms. Schaffer? 

Ms. Sherburne. Not that I’m aware of, Senator. 

Mr. Kendall. I don’t know, Senator. 

Senator FAIRCLOTH. Mr. Kendall, did you help prepare the an- 
swers that Mrs. Clinton gave to the RTC and to Pillsbury Madison 
& Sutro? 

Mr. Kendall. The interrogatory answers, Senator? 

Senator Faircloth. Excuse me? 

Mr. Kendall. The answers to the RTC interrogatories? 

Senator Faircloth. Yes. 
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Mr. Kendall. Yes. Without getting into specifically what I did, 
I assisted in the preparation of those answers. 

Senator Faircloth. Do you think there’s any possibility that the 
First Lady misled investigators when she said she did no work on 
Castle Grande? 

Mr. Kendall. I don’t think that’s what the answers were, Sen- 
ator. If you would put them in front of me, I would be happy to 
see them, but her answers were perfectly accurate in those inter- 
rogatories. 

Senator Faircloth. She seems to be the only one that thought 
that IDC and Castle Grande were different. When the First Lady 
gave 

Ms. Sherburne. Senator, I believe there was testimony from 
some of her partners that they as well believed they were the 
same, as well as Mr. Fitzhugh, that they referred to the develop- 
ment as IDC. 

Senator Faircloth. Well, I don’t remember that testimony, but 
we have had a predominance of testimony here that everybody 
thought it was the same, and nobody was confused that it was 

Mr. Kendall. The Rose billing firm, though, Senator — the Rose 
billing system — in fairness, the Rose Law Firm always considered 
this matter to be IDC as the various Rose people have testified. 

Senator Faircloth. You find no coincidence against these billing 
records that show she did work on Castle Grande, but Castle 
Grande was the one transaction that the RTC thought a lawsuit 
could be brought on — just a minute — and that the documents were 
found 4 days after the statute of limitations expired. Do you think 
this is coincidence? 

Mr. Kendall. Senator Faircloth, let me address that question. 
First of all, there’s a tolling agreement with respect to any lawsuit 
the RTC wants to bring over the IDC proper. 

Second, her work on the IDC proper was known long before these 
billing records were discovered. There was testimony in the House 
about it. When I told Ms. Huber that the billing records were going 
to be helpful, I really meant that. These records were not, to use 
your metaphor, a paper switch blade. They were records which 
showed — first of all, they just confirmed a lot of information out 
there, but they showed that the law firm’s work was limited. They 
showed her work was limited, and they showed that the work was 
really not very much involved in the acquisition of the IDC project. 

Senator Faircloth. Mr. Kendall, it’s all in the eyes of the be- 
holder what is limited and what is not very much, but the one hook 
that the RTC could have gone after in a lawsuit would have been 
Mrs. Clinton’s work on Castle Grande. So let me ask you 

Mr. Kendall. Senator, what I meant to say is they can still do 
that. That’s what the tolling agreement means. 

Senator Faircloth. She is willing to grant them a waiver of the 
extension of the statute of limitations? 

Mr. Kendall. The Rose Law Firm has already granted it. 

Senator Faircloth. Would that include Mrs. Clinton? 

Mr. Kendall. I think that would be a question of law, but she 
was certainly in the law firm at the time and would be one of the 
people who had worked on the matter. 
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Senator Faircloth. The Rose Law Firm has granted an exten- 
sion. Would Mrs. Clinton agree to the extension as an individual? 

Mr. Kendall. I think she was then a member of the Rose Law 
Firm. She was never asked for such an extension, but she is bound 
up in the work she did for the law firm. 

Senator Faircloth. Mr. Chairman, I thank you. 

The Chairman. Thank you, Senator. 

Senator Sarbanes. 

Senator Sarbanes. I yield to Mr. Ben-Veniste. 

Mr. Ben-Veniste. Mr. Kendall, perhaps you ought to explain 
what a tolling agreement is. Again, for nonlawyers, this is not toll- 
house cookies or 

Mr. Kendall. Or toll booths across the bridge. A tolling agree- 
ment simply suspends for a period of time the running of the stat- 
ute of limitations. In other words, if an action can be brought in 
3 years, and the time is ticking away, the parties may for a variety 
of reasons seek an extension by mutual consent, and so that’s what 
a tolling agreement is. 

Mr. Ben-Veniste. So in point of fact with respect to the question 
posed by Senator Faircloth, the Rose Law Firm has entered into an 
agreement with the RTC and its successor, the FDIC, I trust, to ex- 
tend the period of time where the FDIC, the Government can now 
pursue any claim it thinks it may have against the Rose Law Firm 
irrespective of the time the statute of limitations would normally 
have run out? 

Mr. Kendall. That’s correct, with respect to the IDC claims. 

Mr. Ben-Veniste. To add to the point with respect to how that 
transaction was characterized by Mrs. Clinton and her partners at 
the Rose Law Firm, we have now had testimony from Mr. Massey, 
Mr. Clark, Mr. Fitzhugh, Mr. Thrash, Mr. Donovan, and Mr. 
Dover. So six different witnesses have appeared here under oath 
and have testified that the matter was referred to as the IDC mat- 
ter. In addition to that, when you review the billing records which 
have now been discovered and turned over in January, what do 
those billing records tell us about how that matter was described 
by the Rose Law Firm? 

Mr. Kendall. Matter No. 5, IDC. 

Mr. Ben-Veniste. It is not described in any way, shape or form, 
is it, as Castle Grande? 

Mr. Kendall. Castle Grande Estates is a trailer park which is 
part of the 1,050-acre development. 

Mr. Ben-Veniste. When you talk about the consideration of the 
substance of the material not being a matter of forensic interest, 
you said two things. First, you talked about documents being pro- 
duced in a large document case and there being a continuing pro- 
duction of documents over a period of time. The second thing you 
talked about was the nature of the documents themselves. Wliat 
did you mean by the nature of the documents being another consid- 
eration in connection with the forensic issue? 

Mr. Kendall. These billing records are helpful. They are not en- 
tirely new. A great deal was known about the Rose Law Firm’s rep- 
resentation of Madison Guaranty before the discovery of these 
records. I have been amazed at the focus on the billing records. It 
seems to me to call it — “a tempest in a teapot,” “no there there,” 
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“the Emperor's new clothes,” you could choose your hackneyed met- 
aphor, and it would apply to all of the hoopla over the billing 
records. 

Before the records were discovered, it was known that the Rose 
Law Firm had in a 15-month period performed about $21,000 
worth of work over that period. It was known what projects it had 
worked on. Mrs. Clinton's participation was well known both be- 
cause of testimony about it, and because of other documents and 
other billing records that were available. When I identified these 
billing records for Mr. Chertoff at the beginning of this hearing, I 
tried to indicate that I had seen some of these records before, as 
has the Committee. The House of Representatives released several 
of the bills that had gone to the Rose Law Firm. So the publicity 
over the billing records is, in my opinion, quite exaggerated be- 
cause much of what is in here was known before. 

Now there’s some detail. They do provide attorney detail, but by 
and large, that is helpful because one of the questions having to 
do with the RTC’s investigation is did the Rose Law Firm partici- 
pate in any substantial way in the acquisition of the IDC property. 
From the billing records, you see that they really did not. You see 
that Mrs. Clinton had nothing whatsoever to do with the acquisi- 
tion. You see that her work, such as it was, comes much later. 

So that was why my initial reaction was that these records were 
helpful. I was not simply trying to hypocritically reassure Ms. 
Huber. I knew when these got out and were properly considered, 
quite — they would certainly not be a paper switch blade, but would 
be something that would be helpful, and as I said earlier, I wish 
they had been discovered earlier. 

Mr. Ben-Veniste. In connection with the confirmatory informa- 
tion that was contained in the billing records, I take it when you 
say they're helpful, you mean in connection with prior statements 
made by the Rose Law Firm and Mrs. Clinton? 

Mr. Kendall. That's correct, and also in limiting and defining 
the nature of the work done. I think the Rose Law Firm has been 
quite unfairly criticized. They were not the major outside counsel 
for Madison Guaranty. Their work was limited and it was defined. 
It involved specific projects, such as the stock offering, which, in 
fact, Ms. Beverly Bassett Schaffer held up in what I think was a 
really extraordinarily good display of regulatory courage and integ- 
rity. So Madison Guaranty did not get its stock deal approved. 

Mr. Ben-Veniste. And by that, you mean the fact that there was 
a requirement, despite the fact that she agreed that a State-char- 
tered S&L could issue preferred stock, there was a prerequisite re- 
quired of Madison to increase its capital prior to the time that any 
such preferred stock offering would be allowed? 

Mr. Kendall. That's correct. She required that their regulatory 
capital be up to the Federally-required limit, whereas — then there 
was an argument that went back and forth over the summer of 
1985, the S&L's position was look, we need to raise stock to get our 
capital up. But she held tough, and the stock deal did not go 
through. 

Mr. Ben-Veniste. Now the records that you say are duplicative 
of what had already been — by January 5th, had already been pro- 
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duced to this Committee and elsewhere consist essentially of bills 
which were sent by the Rose Law Firm to Madison; is that correct? 

Mr. Kendall. That's correct, and that identifies the attorneys, so 
you knew H.R. Clinton worked on Matter No. 5, IDC, but it did 
not list the specific tasks, so the billing records are helpful in defin- 
ing precisely what she did with regard to the IDC matter. 

Mr. Ben-Veniste. And all of this, in your view at the time that 
you discovered the records, putting aside whatever questions there 
may have been about where they had been prior to the time they 
were discovered, but the actual fact that the records were there, 
they could now be reviewed by all parties, they could be turned 
over immediately, and they were, in your view, largely confirm- 
atory and corroborative of what your client had said about the un- 
derlying activities, all motivated you to get them copied, to get 
them disseminated immediately? 

Mr. Kendall. Mr. Ben-Veniste, it would not have mattered 
whether they had been favorable or unfavorable. I would have got- 
ten them copied and disseminated. In fact, though, they are favor- 
able, and I think again, when people understand what is in them, 
it will be recognized that this is, to choose a phrase, “a tempest in 
a teapot." 

Senator Sarbanes. Ms. Sherburne, with the exception of the E- 
mail requests from this Committee on which you’re now working, 
in which you have made a special contractor arrangement, as I un- 
derstand it, and you have now gone through the first time period 
and working on subsequent time periods, have all requests for ma- 
terial and information from this Committee been met? 

Ms. Sherburne. Senator, last weekend, over the weekend, we re- 
ceived three or four new requests from the Committee. 

Senator Sarbanes. On the E-mails? 

Ms. Sherburne. One was related to E-mails and another was re- 
lated to additional records. We have complied as fully as we can 
in that short time period. I think one request we received Saturday 
night at 10 asked for a response date by noon on Monday. We 
didn’t make it. There were other requests that came in; I think, 
there were 3, 4, or 5 different letters, and we partially responded 
to those. But apart from that, and the E-mail question, we believe 
that we have complied with the Committee’s subpoena. Again, you 
know, Gearan documents can turn up. 

Senator Sarbanes. No, I understand that you may have had a 
request and provided material and then subsequently something 
else may turn up, an effort was made to get it and for one reason 
or another, it wasn’t found, then it’s found and it’s provided, but 
that is always a possibility with respect to anything that has been 
requested. I wasn’t aware of the other things. I thought only the 
E-mails were outstanding. These were requests that came to you 
from Mr. Giuffra, were they or do you know? 

Ms. Sherburne. I think most of the requests were signed by the 
Chairman. 

The Chairman. There will be requests that we continue to make 
if facts that we were unaware of become known to the Committee, 
and I think that’s only reasonable. For example, we had no knowl- 
edge, at least the Chairman didn’t, as it related to any possible re- 
lationship that the Southern Development Bank may or may not 
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have had, that the Bank of Kingston may or may not have had, 
various timesheets that we were told Mr. Hubbell removed. We just 
learned that yesterday for the first time, so there will be occasions, 
and we obviously can’t hold the White House, nor do we attempt 
to do that, nor Ms. Sherburne responsible for producing documents 
that we’ve never requested, and obviously, it has to be realized that 
when we do get new information, that will take place. 

Let me, before I call upon Senator Bennett, make an observation. 
As it relates to characterizing this as a tempest in a teapot, I can- 
not even begin to subscribe to that. This is the most incredible — 
to say that this Committee and others who want to attempt to get 
the facts should not find it incredulous, difficult, even if these were 
viewed in the best light, exculpatory billing records, and I don’t ac- 
cept that for 1 minute, not 1 iota because they are not, in my view, 
exculpatory, but demonstrate much more work and much more ac- 
tivity than has heretofore been known. And there’s a question of 
the 15 hours. Was it overbilling or was it work not accounted for? 
The question of frequent numerous contacts with Seth Ward, who 
was the major participant in IDC and Castle Grande. 

Having said that, that would totally negate a question as to how 
it related to these documents and find themselves in the personal 
residence of the President and the First Lady. The fact is we have 
to believe that they were there, they had them for an extended pe- 
riod of time because to this date, the last known person, and we 
have testimony yesterday for the first time that clearly establish 
that Mr. Hubbell saw them in the possession of Vince Foster. 

We have, by your own admission, Mr. Kendall, Vince Foster’s 
personal handwriting, not a copy, his personal handwriting on 
these documents. How did they get to the residence? When we look 
at the record, and it is incomplete, we’re going to continue to exam- 
ine other people, I think it’s highly improbable that a construction 
worker brought these records in, and if he did, where did he bring 
them from. 

But the fact is, when you look at the testimony of a young man 
who works for the White House, Mr. Castleton, and he says, that 
as he’s carrying a box of documents, documents that were assem- 
bled from Mr. Foster’s papers in his office at the behest of Maggie 
Williams, the First Lady’s Chief of Staff. Ms. Williams says, “Well, 
we’re bringing these upstairs so that the First Lady or the Presi- 
dent can review them.” We can check the exact quotation, but 
that’s the sum and substance. How did the documents get there, 
then, that Mr. Foster was working on in his office — or certainly 
was working on, maybe at home? Did they come from his house? 
How did they get there? 

Mr. Kendall. Senator, may I respond? 

The Chairman. No, I’m going to finish because I think when you 
say this is a tempest, you know 

Mr. Kendall. In a teapot. 

The Chairman. — in a teapot, it just — that’s your analysis, and 
I listened to you. I didn’t interrupt you, and I am going to finish. 
It is not a question, it is an observation on my part. I observe fur- 
ther that when Officer O’Neill testifies that he sees the First 
Lady’s Chief of Staff taking papers, files out of Mr. Foster’s office, 
bringing them into her own, and then thereafter, 2 or 3 days 
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later — that's undisputed — that they went upstairs with Ms. Huber 
and had documents — anyway. I think by any reasonable interpreta- 
tion, you have to find that those papers were there or may not be; 
maybe there's a better explanation. 

But when you put these things together, I think most reasonable 
people are going to conclude that certainly Mr. Foster was the last 
person to have them in his possession. Certainly, there was a 
change of plan in the manner in which a review of documents that 
he had in his office would be undertaken; and certainly, there is 
evidence that Ms. Thomases called Bernie Nussbaum, and we have 
people who testified that the First Lady wasn't happy about the 
manner in which this review was going to take place, and then 
guess what? It changed. 

Now, I don’t think this is a tempest in a teapot when we say that 
we have some very real concerns as to how these documents got 
there, and I’m not going to get into the business, and I have heard 
you and you have very articulately put forth why you believe these 
documents are exculpatory. That’s fine. You have a right to your 
opinion. We are going to just try and gather the facts and indeed, 
if they are, let it be. Wonderful. We will make that determination. 
And I'll be the first to say that, if we get other evidence and other 
information that indicates nothing is there. If there's nothing there, 
that’s fine, and I would like to close this down as soon as we pos- 
sibly can, but I’m not going to close it down on the basis of incom- 
plete information. 

By the way, I want you to know, Ms. Sherburne, I do not in any 
way hold you responsible or anyone else in the White House re- 
sponsible for production of the documents that we got last evening 
at the point in time they came. But the information in there cer- 
tainly leads us to say we have much more work to do and following 
up the conversations that we have gleaned from the information 
that we have received. 

So I just wanted to respond, as you had made your observations, 
Mr. Kendall, I make my observations. 

Senator Bennett. 

OPENING COMMENTS OF SENATOR ROBERT F. BENNETT 

Senator BENNETT. Mr. Chairman, I think I will let it go over to 
the other side so I can have full time. 

The Chairman. We are going 15 minutes, how many minutes 

The Clerk. About 8 minutes left. 

Senator BENNETT. I can handle it in 8 minutes. 

I just comment, Mr. Kendall, that if you find this discovery of 
documents useful to your client, I would really be interested in see- 
ing some documents that you didn't think were useful to your cli- 
ent because from my standpoint, from my perception, the discovery 
of the billing records was quite damaging to previous testimony 
and previous positions that I heard, previous comments that I elic- 
ited from Mr. Hubbell and others on the issue of billing, and I am 
a little surprised, frankly, to hear you say that you find these 
would be useful. 

Ms. Sherburne, just an observation as a layman, and I am not 
burdened with a legal education, so I can make these kind of com- 
ments. In my lifetime, I have been the subject of a subpoena, I 
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have been the subject of an IRS audit, and I have undergone a root 
canal, and I would tell you I would much prefer the root canal and 
I would much prefer the IRS audit to the receipt of a subpoena. 

They are always broad. They just stun the layman like me when 
they say we have to have everything you have ever done in all your 
life and everybody you’ve ever talked to and then we’ll talk about 
narrowing it later on when you get an attorney to come argue with 
us. That’s the impact that a subpoena has on a layman. 

I would suggest to you that upon receipt of that first request in 
August, as a layman I would have issued a general memo to every- 
body under my jurisdiction and said yeah, our lawyers are going 
to fight to try to get this narrowed, but in the meantime, the pru- 
dent thing to do would be to not throw anything away. And your 
failure to make any kind of notice to anybody until you had fought 
that fight about narrowing would suggest to me a suspicion that 
there was an attempt to drag this thing out as long as possible in 
the White House. This is not an unreasonable suspicion for some 
people to have. 

And as an old PR man, I would suggest to you the next time you 
get a subpoena that’s broad, yes, you did what you did, what every 
good defense attorney does for a client and say well, we can’t com- 
ply with that, let’s fight to narrow it, and you succeeded in doing 
that over about a 60-day period, but in the meantime, it might 
have been a good time for you to issue the memo to everybody that 
says don’t throw anything away in the meantime, so that there’s 
at least something on the record that makes it clear that you’re 
trying to protect whatever has to be protected while you’re doing 
the back-and-forth that lawyers do in an attempt to get to specific- 
ity. It’s just gratuitous advice. 

Ms. Sherburne. May I respond? 

Senator Bennett. Surely. 

Ms. Sherburne. Senator, I have dealt with document requests 
and productions my entire professional life. And the normal course 
of proceeding is always to try and capture as much as possible and 
then begin the narrowing process. 

I would like to remind you, Senator, that first of all, there’s no 
indication anywhere that any record that was called for by the sub- 
poena was tossed out in the intervening period; and I don’t think 
you were suggesting that. 

Senator Bennett. No, that’s not my point. 

Ms. Sherburne. Second, I believe that the bulk of the responsive 
material had already been collected in response to other requests 
and subpoenas. And so we had that material already essentially 
captured in the Counsel’s Office, and we began reviewing that ma- 
terial and providing that to the Committee promptly. 

Senator Bennett. Well, just my reaction to your exchange with 
Mr. Chertoff on his suggestion that you had not done what you 
should have done in August, and it took you until October, and of 
course, we are now coming up against the expiration of this Com- 
mittee and the existence of this Committee. And clearly, we will 
not have 96 votes to extend the life of this Committee as we had 
in the creation of this Committee. I remind you of that a little, Mr. 
Kendall, when you talk about a tempest in a teapot. We are, in 
fact, operating under a mandate of 96 Members of the U.S. Senate 
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who told us to be here to do this, so it was not a partisan kind of 
circumstance in the beginning. 

But we are coming up against a deadline. There are those who 
think the deadline has to be extended, those who would like to see 
the deadline not extended because they would like to see some 
things not come out and would, indeed, do whatever they could 
during the period of this existence to try to slow things down even 
though they ultimately do produce the documents. 

I’m not going to accuse you of doing that, but I do have the sus- 
picion that there are some people involved in this who would like 
to do that. 

Ms. Sherburne. Senator, I would like to share a concern that 
I’ve had related to that, which is that the long period of time that 
it’s taken for us to reach agreements with the Committee about 
what is a workable request has made me think quite the reverse; 
that, in fact, the Committee is interested in creating excuses and 
making it difficult for us to respond to requests so that you have 
an opportunity to argue that our compliance with these requests 
has not been sufficiently timely. It’s been very difficult to work to 
reach agreements about what we can actually ask people for and 
produce to the Committee. It’s been a very time-consuming process, 
and it’s been something that we’ve worked hard to achieve. 

But there are times, as early as September 6th, when the Com- 
mittee indicated that because we said that we couldn’t produce the 
documents within a few-day period from the August 25th request, 
that you may have to extend the life of the Committee. As early 
as September 6th, you were saying that. 

Senator Bennett. The light is going on. That is why I apologize 
for trying to cut you off. 

Ms. Sherburne. I don’t mean to take up your time. 

Senator Bennett. I will simply say that if that is the strategy 
of the Committee, it has not been shared with this Senator. I am 
completely unaware of any desire on the part of any staffer or Sen- 
ator to deliberately extend the life of the Committee. The point I 
would make of the documents we got today, and these notes just 
came up. We got them yesterday. We frankly were not prepared to 
talk about them at this hearing today because they caught us by 
such surprise. 

It is very clear to me, Mr. Chairman, going through these pages 
that we’ve gotten of Mr. Gearan’s notes, that we’re going to have 
to have Mr. Ickes here. He is very clearly a key player in the dam- 
age control efforts that are going on with respect to this issue, and 
I will just tell you how I read these. 

I understand you weren’t part of this meeting, but I read these 
as to those parts that have come through the redaction and avail- 
able to us that particularly point number 5 on the first page, PB, 
whoever that is, Paul Begala, BL, whoever that is, Bruce Lindsey, 
I’m guessing — and we now know his first name from Ms. Sher- 
burne, Mike Waldman, are all going to go to Arkansas to meet with 
Beverly Bassett and try to poke holes in their story, whoever “they” 
happens to be, and they’re going to try to get independent valida- 
tion of their effort to poke holes in their story from a securities at- 
torney, unnamed, and a search of all regulations. 
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This is clearly a carefully constructed plan of something to do, 
and then you go to the second page, and HI enters, and you have 

( identified him, Ms. Sherburne, as Harold Ickes, obviously disagree- 
ing with this strategy. That’s the way I read it. That’s why I say 
we have to get Mr. Ickes here, so he can describe to us exactly 
what happens. 

He says the boxes are going to a prosecutorial authority anyway. 

I He’s concerned about meetings of attorneys outside of the White 
House. Beverly Bassett is so fouled up or whatever, that if we foul 
this up, we’re done, let’s not talk it to death. Let’s get it done. In 
other words, he says — you go to the next page — we can’t send these 
three people down to see Beverly Bassett because it will get out. 
And we will be done. 

That is the way I read the sequence of things. Instead, Harold 
Ickes is saying let’s go down this item by item to make sure her 
story is OK. 

Ms. Sherburne. Senator, I think 

Senator Bennett. I find this, Mr. Kendall, more than a tempest 
in a teapot when the Deputy Chief of Staff to the President is sit- 
ting in a meeting — this is the way I read these notes — and over- 
ruling a previous decision that is outlined in 1, 2, 3, 4, 5 fashion 
on the first page and saying we can’t do this and if we mess this 
up, we are done, and this is what we are going to have to do. 

I think these are things that are perfectly appropriate for this 
Committee to pursue and the fact that we get this note yesterday — 
and I do not accuse anybody of deliberately hiding it — the fact is 
we get this note yesterday, and this is something that I think we 
should appropriately pursue. I think the Committee has a mandate 
to pursue it, and we need to extend the existence of the Committee 
so we can pursue it. I think we need to get Mr. Ickes up here to 
tell me that my interpretation is completely false and tell us what 
really happened. But this is something that we can’t say, “Oh, 
there’s no there there,” and we just have to ignore it. 

If you would like to respond, I am very generous now that my 
time is gone. I’ll be happy to 

Ms. Sherburne. Ajs you read through the notes, I think you said 
at one portion that it read that Beverly Bassett is messing up. I 
think it’s Beverly Bassett is important is how I read the notes, and 

I think that’s an important distinction 

Senator Bennett. I think it’s important for us to get somebody 
here who really knows what it says, tell us what it says. I don’t 
know for sure and you don’t know for sure. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Thank you very much, Mr. Chairman. 

Ms. Sherburne, when did you receive a subpoena from this Com- 
mittee? 

Ms. Sherburne. October 31, 1995. 

Senator Sarbanes. I think it’s very important because Senator 
Bennett is making reference to a subpoena in August, and August 
is a document request. 

Senator Bennett. I stand corrected. 

Senator Sarbanes. We did not join in that document request be- 
cause we felt at the time that it was overly broad and, in fact, 
would inhibit the efforts of this Committee to move its inquiry 
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along. At the time we indicated in a memo to the Majority staff 
when this very broad request was before us, and I think it's impor- 
tant to get some of this background because it’s more complex than 
it appears and there’s been a consistent effort to, in effect, throw 
it all on Ms. Sherburne. And I think, frankly, that’s unfair to her. 
I think this is a difficult task under the best of circumstances. 

We said at the time, “We foresee potential problems that could 
arise from this approach,” and the approach I’m making reference 
to is just these overly broad and sweeping requests. “Most impor- 
tant is a simple matter of timing, requests of this breadth may sub- 
stantially slow down the responses of the White House and Mr. 
Kendall, Clinton’s personal counsel, to this round of document re- 
quests.” We went on to say, “We believe it would be prudent to 
prioritize the Special Committee’s document requests and correlate 
them to reasonable deposition schedule.” 

Now, I think our concerns were well-founded. What happened ac- 
tually is the Majority’s document requests to the White House were 
onerous and ever-expanding, and a lot of time was spent between 
August 25th and the latter part of October trying to clarify these 
extraordinarily broad document requests. Actually, rather than 
clarifying them, the process seemed to add confusion, as a matter 
of fact. And only 10 days after the original document request, 
White House attorneys met with Committee staff to discuss compli- 
ance with that broad document request, the one that I thought was 
overly broad as I indicated. 

The next day the Committee’s Chief Counsel sent a letter to the 
White House which began as follows: “You have advised us that 
the White House will not be able to produce documents by the Sep- 
tember 7, 1995 return date specified in the Committee’s August 
25th request.” Now keep in mind this was an extremely broad re- 
quest. There’s no person on earth who could have come anywhere 
close to complying with it by the September 7 return date. Further 
quoting, “as we discussed, any delay by the White House in produc- 
ing documents will impact negatively on the Special Committee’s 
ability to conclude its investigation by February 1996.” 

This was on September 6th that this observation was being 
made, and this letter included the requests that I made reference 
to earlier. And I want to put that back on the record, because I 
think it’s a dramatic illustration of the problem that Ms. Sherburne 
was being confronted with in this process. 

It included, amongst other things, expanding the already very 
broad request, any communication, contact or meeting between 
January 20, 1993 and August 5, 1994, a period of almost 19 
months, relating to any subject, any communication relating to any 
subject between the Clintons, President Clinton, Mrs. Clinton, or 
any present or former member of the White House staff, and then 
a paragraph that lists approximately 50 people, including — and I 
don’t know what number to give to this category — any present or 
former employee of the RTC. So it’s any communication over 19 
months on any subject between all former and present White 
House staff and paragraph 2. 

Now, I mean, in the subsequent analysis and discussions, I have 
to concede the Majority staff, I think, recognized the extraordinary 
breadth of that request and that matter was narrowed down. But 
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it is clear that Ms. Sherburne was being confronted with these 
sweeping requests in terms of trying to address this matter. Finally 
by mid-October, a narrowing took place; is that correct, as I under- 
stand it, about that period of time? 

Ms. Sherburne. I think that was, the final request was arrived 
at. There were lots of discussions in between. 

Senator Sarbanes. A subpoena was then issued toward the end 
of October, if I’m correct. 

Ms. Sherburne. That’s correct. 

Senator Sarbanes. In fact, when we were first confronted with 
that question, if the Chairman will recall, we had a discussion and 
a difference in the Committee about the original breadth of that 
subpoena as it was being proposed. A decision on it was deferred, 
discussions were held amongst the Members of the Committee, the 
staff, and Ms. Sherburne. In the end it was focused, in my judg- 
ment appropriately so, and in fact, we then joined in that request, 
the Minority joined with the Majority at that time in that request. 

Now subsequent to that, I think we’ve been able to move this 
matter along. We’ve had the E-mail situation which was addressed 
earlier, which is now moving along as well. There we had the prob- 
lem of — the difficulty of retrieval, the cost of retrieval and we’ve 
worked through that. So the response to the E-mail request is now 
taking place. My understanding is that all the matters that were 
contained in the subpoena have been provided, allowing for things 
that have been overlooked or just discovered. I mean, as we have 
indicated, we understand that that may happen. 

In fact, Ms. Sherburne wrote a letter on October 23, I think. 

Ms. Sherburne. Right. The review of the bidding letter? 

Senator Sarbanes. This is a letter from you, Ms. Sherburne to 
Mr. Giuffra, Chief Counsel of the Committee. Let’s review the bid- 
ding letter, which says: 

As far as we are aware, the White House has nearly completed its response to 
the Chairman’s August 25, 1995 document request, and your subsequent expansions 
of his original request Our compliance does not include certain material about 
which there had been outstanding cut-ofT date issues that were only resolved in your 
letter of October 17, 1995 or the new requests made in your October 17 letter. Al- 
though your October 17 letter raises new issues that require further discussion, we 
anticipate we will have essentially completed our response to it by October 30. To 
date, we’ve produced nearly 8,500 pages of White House records to the Committee. 

Then you note that it’s been very difficult to move this process 
forward because you have encountered a “confusing labyrinth of 
embellishments, qualifications, and elaborations.” Which I take it 
refers to the back-and-forth in the intervening period subsequent 
to August 25, or perhaps subsequent to September 6, was this the 
first letter of elaboration that came to you from Mr. Giuffra? 

Ms. Sherburne. That was on September 6th, that’s right. 

Senator Sarbanes. That’s the first elaboration? 

Ms. Sherburne. That’s right. 

Senator Sarbanes. That was the one that contained this. It con- 
tained many other things, but amongst other things, contained this 
extraordinarily broad request which I just quoted? 

Ms. Sherburne. That’s correct. 

Senator Sarbanes. Now what transpired then in the intervening 
period, further efforts to try to refine the requests? It seems to me 
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you just had these overwhelming requests. Was there some effort 
to prioritize the requests so you had some sense of 

Ms. Sherburne. We sought guidance from the Committee staff 
about priorities, believing that it was likely that the Committee 
would proceed with the Washington issues before the Arkansas 
issues, and sought guidance from the Committee that we could em- 
phasize first retrieving the documents that we thought the Com- 
mittee would need first. And in the early part of September, the 
Committee staff was unwilling to set those priorities. 

AuS we proceeded into September and in early October, the Com- 
mittee staff encouraged us to focus on the first five paragraphs of 
the August 25th letter, which related to the Washington issues. So 
that's what we did. We provided all those documents, I believe in 
time for the hearings on the Washington phase issues. 

At that point we were also continuing to negotiate and discuss 
with the Committee staff how to narrow and focus and make man- 
ageable the requests for the so-called Arkansas phase documents. 
There were discussions, numerous phone conferences, and meet- 
ings. There was a letter from Mr. Giuffra on September 25th that 
elaborated further. There was a letter from David Fein of my staff 
back to Mr. Giuffra, verifying further clarifications that we had 
achieved on October 15th, and then finally Mr. Giuffra’s letter on 
October 17th. 

Senator Sarbanes. Mr. Chairman, I want to make the observa- 
tion that when the subpoenas were finally issued on October 26th, 
the Minority joined in issuing the subpoenas, but at that point 
there had been, what I thought, a process that should have been 
taken place earlier, which were very serious discussions about the 
breadth and scope of the request. In fact, there was, as it finally 
turned out, extended discussion between Committee staff and 
White House attorneys. 

Those negotiations resolved several important issues that had 
previously hindered the production of documents, and the clarifica- 
tion that came from that, the definition of time periods, a limita- 
tion on the people affected, the proper narrowing of the subject 
matter to be covered and so forth, that then gave us, I think really 
for the first time, a workable request for Ms. Sherburne and her 
colleagues to respond to. And of course, they have been trying to 
do that ever since. I think in the meantime, they were responding 
even though they were dealing with an unworkable request. I 
mean, they were still trying to send documents and materials to 
the Committee. I think it's very important to have this record. And 
actually I think the October 23rd letter ought to be included in the 
record, and I ask consent that that be done. 

The Chairman. So ordered. 

Senator Sarbanes. Thank you. I see my time is up. We yield to 
the other side. 

The Chairman. Senator Grams. 

OPENING COMMENTS OF SENATOR ROD GRAMS 

Senator Grams. Thank you very much, Mr. Chairman. 

I would like to just start out by talking probably about one of the 
little things that Mr. Kendall referred to as the tempest in the tea- 
pot, in dealing with these documents that were discovered in the 
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White House, documents that apparently people didn’t think were 
that important as far as the way they were handled, that they 
would be a positive in showing to corroborate some of the state- 
ments that Mrs. Clinton had made, that she wasn’t involved with 
a lot of the billing dealing with Castle Grande. I just wanted to 
make a couple of quick comments on that, because all the billing, 
and it’s been insinuated that everybody knew this by IDC. 

I’ve been involved with some developments, and I know that 
might be the legal term and that might be the way the billing is, 
but once a project has been given a name such as Castle Grande, 
it’s always referred that way. And I think Mr. McDougal had spent 
a lot of money in trying to inform the community of Little Rock, 
Arkansas that Castle Grande was there and was for sale. 

I don’t see that everytime he talked to his legal representation, 
he would refer to it as IDC; yet in the public or in common terms, 
it was always referred to as Castle Grande. So I am not sure that 
there is a complete innocence of not knowing the two were some- 
how the same pieces of land. 

Also, what we have heard, Mr. Chairman, about the cooperation 
and the thousands of documents that we have received, it looks 
like — we are looking for the needle or some pertinent information 
and what we’ve been given is the haystack. So we’ve been given a 
lot of information that probably is worthless, and the information 
that we have been after, we don’t seem to be getting it. And when 
we do get some of the information, it’s heavily redacted. 

But Mr. Kendall, dealing with when the information was found 
and you were notified by Ms. Huber that these records were found, 
why was the need to analyze them for your client more important 
than evidentiary concerns? It kind of reminds me of the old axiom 
which says, “It’s easier to beg for forgiveness than to give permis- 
sion.” So in other words, decisions were made that were irretriev- 
able as far as maybe getting some fingerprints, as Ms. Sherburne 
brought up, in the meeting. So there was some concern about evi- 
dence on this, and knowing well in the media — and you yourself 
knew that these records had been subpoenaed and the subject of 
a lot of conversation. Why didn’t you think it was more important 
to at least preserve that and still be able to protect your client? 

Mr. Kendall. Well, I think that we have testified about what we 
did. There were a number of different responsibilities. One was to 
furnish copies to the agencies that had requested them. We did 
that in a way which would interfere least, we thought, with any 
forensic tests that might be done. We ran copies and then copied 
from the copies. 

But in terms of the review of the documents, that was obviously 
necessary to determine that they were responsive, that there were 
not privilege issues or other matters that ought to be dealt with. 
And this was the joint judgment of the three lawyers involved. It 
was not one person making the decision. 

Senator Grams. Once the decision was made, though, in the re- 
view of the documents, there still could have been a time to have 
others brought in and counseled before copies were made or more 
possibility of disturbing any kind of evidence, because I know 
you’ve tried to shift it and say that the contents of the records are 
what’s important or questioned here, but I think, as the Chairman 
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mentioned a while ago, sometimes it’s the question of how they got 
there, where were they, who handled them, that is as important in 
this as the contents or what the billings indicated. 

Mr. Kendall. Senator Grams, let me say to that, we may never 
know precisely how these records got there. This may be one of the 
many meaningless mysteries of Whitewater. My point was that 
there is no conceivable reason to hide them or to secrete them, so 
that they're really not a paper switchblade at all, they are helpful 
evidence. And that weighs in the question of what was done with 
them to get them out. 

Senator Grams. But then I go back, it is important how they got 
there because we do have questions about files taken from Mr. Fos- 
ter's office. His handwriting was on these documents. We know, as 
the Chairman pointed out, Mr. Castleton and Ms. Williams moved 
documents from the White House offices to the personal residence, 
so there was a lot of questions on how they got there, who handled 
them. So that's why I disagree with — evidence was very important 
in part of this. 

Ms. Sherburne. Senator, may I add that I don’t think that we 
disagree that the question of how the documents got there is one 
that's entirely appropriate to examine, that's one of the reasons we 
are here cooperating with you, that we’ve encouraged witnesses to 
cooperate in this inquiry. I think that the substance of the docu- 
ments is supportive, it's one of those situations where there’s good 
news and bad news with the discovery. 

One is, you know, the records are found, they support what we 
have been saying, but they were found in the residence and there 
are going to be questions about how they got there and why they 
weren’t found earlier. We recognize that those questions are appro- 
priate and we are trying to cooperate with you, and with the Inde- 
pendent Counsel in helping get those answers. 

Senator Grams. But some of the evidence about it then was real- 
ly eradicated and we won’t know, and maybe will not be able to 
glean from that, so you know, after 

Ms. Sherburne. Senator, we don’t know that. 

Senator Grams. — looking for 2 years, one more day would not 
have hurt. 

Ms. Sherburne. No one has said there is an issue 

Senator Grams. By handling them and photocopying, it didn't 
erase or anything any of the, maybe, evidence or fingerprinting 

Ms. Sherburne. I haven’t heard anyone say that. 

Senator Grams. Well, I have a question about that Ms. Sher- 
burne. In talking about Ms. Huber, in some of your answers you 
seem to be questioning how she found the records, that she seemed 
to be confused. Again when we had her here testifying before the 
Committee, she was very crisp about her answers. So are you try- 
ing to, at best, say that she had poor recall or maybe insinuating 
somehow that she might have lied about how they got there? 

Ms. SHERBURNE. No, I’m simply answering your questions with 
the facts. I was asked what did she say, and I told you what she 
said. I recognize that the fact of what she said on that night sug- 
gests confusion, where her testimony before this Committee didn’t. 
I am not suggesting or reaching any conclusion about that. I am 
reporting to you the facts of what occurred that night. 
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Senator Grams. There was also discussion, though, about having 
her attorney question her even further about how she found this 
and some of the — what clouded issues or confusion that she seemed 
to have. Was this trying to counsel her on getting a story straight, 
or was this really trying to 

Ms. Sherburne. No, I think it was — you saw Ms. Huber, you 
know that she’s an elderly woman. She was very flustered that 
night. She seemed very confused. And it didn’t seem to me that it 
was constructive or appropriate at that time to try and press her 
on her recollections and determine what she knew for sure, what 
she didn’t know, what she was guessing about, what she knew 
from her own personal experience. It was simply that I thought she 
clearly needed to calm down, settle down, and wait for an opportu- 
nity to discuss it with her lawyer before we proceeded any further. 

Mr. Kendall. If I could comment, Senator Grams, I think it was 
quite the opposite of an attempt to get her story straight. I think 
that both Ms. Sherburne and I felt that it would be improper for 
us to press or pressure her. She needed to be examined by her own 
lawyer, who had no responsibility except to her, and the most ap- 
propriate way to proceed would be to have Mr. Schuelke do it with- 
out having the White House lawyer and the personal lawyer kind 
of hovering over her. 

Senator Grams. I have a question of why these documents made 
her so nervous, then; that’s why I was concerned. 

Ms. Sherburne, you have said that after this discovery of the doc- 
uments, that you notified members of your staff, which I would as- 
sume you would do, but then you also notified Mr. Harold Ickes. 

Ms. Sherburne. That’s correct. 

Senator Grams. First, could I ask you, who is Mr. Harold Ickes? 

Ms. Sherburne. He is the Deputy Chief of Staff at the White 
House. 

Senator Grams. Why did you call him, not Mr. Panetta, not the 
Chief of Staff or others? Why did you call Mr. Ickes? 

Ms. Sherburne. Mr. Ickes is the person in the Office of the Chief 
of Staff to whom I report. I also have a reporting relationship with 
Mr. Quinn, but Mr. Ickes is someone to whom I report, so I called 
him and reported this development. 

Senator Grams. Who does Mr. Ickes report to? 

Ms. Sherburne. The Chief of Staff, Leon Panetta. 

Senator Grams. What was his reaction when you first told him 
about these documents being found? 

The Chairman. I’m going to ask, I think — that is a question we 
will pursue, but we have conceded in the interest of time where 
counsel — because again Ms. Sherburne is counsel, Mr. Kendall is 
counsel, without conceding the issue or even raising the issue of 
privilege, we will not go forward. So I would ask if the Senator — 
I’m not suggesting the question isn’t appropriate, but at this time 
we have agreed not to go forward with that. 

Senator Grams. Maybe I could just make a comment or maybe 
elicit an answer 

The Chairman. You can certainly make a comment. 

Senator Grams. Mr. Ickes is the source of many of the quotes in 
the Gearan memos that we have received here as recently as just 
last night and has long-time involvement with the Whitewater De- 
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velopment Corporation affairs on behalf of the President and the 
First Lady. 

The Gearan notes about the Whitewater meeting, in those notes 
Mr. Ickes seems to be formulating moves that needed to be made 
regarding the stories and interviews and other things. And I was 
just going to ask you if that’s why you called him, if this was a rea- 
son, because he needed — is that 

The Chairman. Well, Pm going to leave it and Fm going to say 
that nothing should be inferred by the manner in which Ms. 
Sherburne responds if she feels comfortable or would rather we re- 
view that at another time. 

Let me suggest this. I don’t want to place her in a position — we 
may agree or disagree on different things, I mean, we’re going to 
do that, but in terms of this, I would ask my colleague to suspend 
that line of examination, only because in good faith we have met 
and attempted to resolve some of these matters without testing 
them, and I think the question is appropriate, but not at this time. 

Senator Grams. Can I make one other observation, then? 

The Chairman. You certainly can make — I think it’s obvious why 
you would want to pursue this, given the notes, given Mr. Ickes’ 
involvement, et cetera, what if anything, but I think we’ll pursue 
that at another time. We’ll pursue it when Mr. Ickes is here. 

Senator Grams. Just one other observation then, in going back 
to this not being a very important piece of documents, we’re mak- 
ing a tempest in a teapot here. But this was an important enough 
piece of paper or documents that were found that it prompted a 
meeting the next morning with the President, Ms. Sherburne, and 
Mr. Ickes. So it seems to me that somebody was very interested in 
these documents and needed to go right to the top to find out what 
to do with them. 

So without asking a question I just wanted to make it, that this 
seemed to be a very important discussion that was held the next 
day regarding these very documents that appear to have some peo- 
ple believing they’re not that important. 

Ms. Sherburne. I think, Senator, that is consistent with the dis- 
tinction I was drawing. I think the records themselves have a sig- 
nificance that one could describe as a tempest in a teapot. The dis- 
covery of the records and the recognition that the discovery would 
have reverberations was a different matter. It was something that, 
I think, I certainly felt compelled to notify the people to whom I 
reported and the people who would be directly affected by it. 

Senator Grams. And to bring the spin doctor, Mr. Ickes, in on 
this was very important at the time as well? 

Ms. Sherburne. I report to Mr. Ickes. 

Senator Grams. A couple of quick questions. Going back to Ms. 
Huber and the fact that the follow-up memo of asking for informa- 
tion and further documents was issued, it is my understanding 
that Ms. Huber’s office was not searched by your office or not asked 
for information dealing with the scope of the subpoena or the docu- 
ment requests? 

Ms. Sherburne. Oh, no, she was asked. 

Senator Grams. She was asked. I mean, there was information 
or you sought files or documents that you thought were pertinent 
or asked her to provide such files or information? 
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Ms. Sherburne. On October 23rd, we circulated a White House- 
wide request that I understand did go to Ms. Huber. 

I have, since my deposition, learned that there was a telephone 
call placed specifically to Ms. Huber’s office in which there was a 
specific request to search that office for material that was respon- 
sive to our October 23rd request that would have called for these 
records, if they had been in her office. 

Senator Grams. So it’s just my understanding that the formal 
memo had not gone to her office officially, and I just thought it was 
kind of weird that here is a lady that was very close 

Ms. Sherburne. Right, and I’m correcting your understanding. 

Senator Grams. Finally, I would like to talk a little bit quickly 
before my time runs out about some of the thoughts expressed by 
the Chairman of the Committee and that the investigation has 
been criticized by the White House and by partisan supporters and 
even the Democratic Members of this panel who sit on the Commit- 
tee, that somehow this is being dragged out for political reasons. 

But I think if we look at the delays in getting some of the infor- 
mation, and I know some of the problems dealing with that and 
you talked about how broad some of the requests have been, but 
maybe we have now been faulted for maybe narrowing down the 
requests too much, because when we’re dealing with the White- 
water issues, just an example of redacted information, 60 percent 
of the notes that Mr. Gearan took that clearly were labeled White- 
water have been redacted. So have we narrowed our request for in- 
formation so much that this has all been eliminated? 

So if there is Chinese water torture here with the drip drop of 
information, again it seems to be of the information that this Com- 
mittee has been getting so slowly. And again, like I have said, we 
have asked for the needle and seem to have gotten the haystack 
out of this. 

Senator Sarbanes. Mr. Chairman, I don’t know if Senator Grams 
was here when this redaction issue came up before, but I think it’s 
extremely important, while he’s still here, to make it very clear 
that it’s been indicated to us by Ms. Sherburne that Counsel, as we 
have done in previous instances, because the Senator also made 
references to other redactions, that Counsel for the Committee, Ma- 
jority and Minority, if they wish to do so, go down and examine the 
unredacted document to ascertain for themselves that the matters 
that have been redacted were not relevant and that what was re- 
dacted were matters not responsive to the Committee’s requests. 

Now, Ms. Sherburne indicated in her testimony here today — and 
I’m concerned because I think this particular line of questioning is 
very unfair to her — that she understood that since you had notes 
that at the top said Whitewater and then you started going 
through them and there was subject matter redacted, that one 
would say well, you know, did everything that were in these notes 
refer to this heading that was up at the top. And said if Counsel 
wished to comment, examine, as has been done in the past, they 
are in effect inviting them to do so. They will have a chance inde- 
pendently to ascertain for themselves that the matters redacted 
were matters that were not responsive. That’s what we have done 
in previous instances where this issue has arisen and we’ve been 
able to get satisfaction, to everyone’s satisfaction. 
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The Chairman. We will pursue that in that manner, and I must 
say that we have had some good success. I must also say, and now 
I would be intruding on the Minority side, but we will pursue that, 
and hopefully Monday or Tuesday we could set up an appointment 
to get Counsel to go over those materials. 

Ms. Sherburne. We could do it this afternoon if you like. 

The Chairman. That would be fine. 

Mr. Ben-Veniste. To pick up on questions put to the witness, 
there had been observations about a tempest in the teapot, and the 
tempest has sort of spilled over into areas that I don’t think Mr. 
Kendall intended them to be applied to. Your reference to a tem- 
pest in a teapot was with respect to what, Mr. Kendall? 

Mr. Kendall. The intrinsic importance, novelty or significance of 
the billing records, not their discovery but what it is they signify. 
My point was that much of what was in these billing records was 
already known, not mysterious. And insofar as there is additional 
detail provided in the billing records, it’s by and large helpful to 
us in establishing precisely what Mrs. Clinton did and what the 
Rose Law Firm has done. 

Mr. Ben-Veniste. So it is fair to say that it is your position that 
you wished very much to make these documents public so that they 
could be reviewed by everybody, critically, to determine what their 
significance is and what their importance is in a relative sense to 
whatever is the subject of this investigation at the moment? 

Mr. Kendall. Amen. 

Mr. Ben-Veniste. If you had given the only document, the origi- 
nal document without making a copy, to the Independent Counsel 
pursuant to its subpoena, then Rule (6)(E) of the Federal Rules of 
Criminal Procedure would have prevented Independent Counsel 
from giving them to anyone else. Then you would be the subject of 
criticism, would you not, for keeping material of relevance to this 
Committee’s interest from the Committee? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. It would be the exact opposite of what has oc- 
curred, instead of the uncover-up, this would be a cover-up? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. Let me go to the question of Mr. Gearan’s 
notes. I trust, Ms. Sherburne, that you were not particularly happy 
to have to add to the things about which you would testify today, 
the substance of what’s in Mr. Gearan’s notes? 

Ms. Sherburne. That would be right. 

Mr. Ben-Veniste. And in that regard, nevertheless, the docu- 
ments were turned over to us prior to your testimony rather than 
subsequent to your testimony? 

Ms. Sherburne. That’s correct. 

Mr. Ben-Veniste. So that we could ask you questions about the 
circumstances of their discovery, which you have answered repeat- 
edly today, and we could have that information? 

Ms. Sherburne. That’s right. 

Mr. Ben-Veniste. Now with respect to the notes themselves, 
rather than have them characterized somehow, with respect to Ms. 
Bassett and the question of the information that she would be in 
a position to supply, is it fair to say that it was recognized by the 
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writer of these notes that Ms. Bassett was in possession of informa- 
tion that would be useful for the Administration to have repeated? 

Ms. Sherburne. That’s what they appear to suggest to me, yes. 

Mr. Ben-Veniste. We, of course, have heard from Ms. Bassett for 
a full day under oath here about all of her contacts with all individ- 
uals associated with the Administration in this matter, I believe. 
With respect to that, Ms. Bassett has testified that she wasn’t pres- 
sured to do anything improper, either at the time of the represen- 
tation by the Rose Law Firm or during the 1992 campaign where 
she made statements about her earlier activity. Is that consistent 
with your understanding? 

Ms. Sherburne. Yes, it is. 

The Chairman. We’re going to attempt, Ms. Sherburne and Mr. 
Kendall, to try to wrap this up as quickly as possible. Mr. Chertoff 
is going to ask some questions and then we’ll have an opportunity 
to wrap up and then we can mercifully have some lunch maybe. 

Mr. Chertoff. 

Mr. Chertoff. I want to first of all ask both Mr. Kendall and 
Ms. Sherburne, we’re trying to go through the process of eliminat- 
ing people who might have had the documents before January 4th, 
so I want to, for your sake as well as for ours, just absolutely con- 
firm positively that the first time you saw the billing records we’ve 
been talking about which are before you was on January 4th. 
That’s right, Ms. Sherburne? 

Ms. Sherburne. That’s correct. 

Mr. Chertoff. That’s right, Mr. Kendall? 

Mr. Kendall. Except for the billing records which are included 
in this stack of 116 pages which I had previously seen. 

Mr. Chertoff. There were some that you had seen, but the 
whole stack you had not seen before? 

Mr. Kendall. That’s correct. 

Ms. Sherburne. I would have to caveat my response with the 
same qualification. 

Mr. Chertoff. We understand that there are some pages of that, 
of the bills, that were out previously but the backup detail on the 
printouts that show the time that was spent on things, that you 
did not see before January 4th; right, Ms. Sherburne? 

Ms. Sherburne. That’s correct. 

Mr. Chertoff. And you didn’t see that before January 4th? 

Mr. Kendall. That’s correct. 

Mr. Chertoff. It follows from that, Ms. Sherburne, that you did 
not see these printouts in the Book Room at any time in the White 
House? 

Ms. Sherburne. That’s correct. 

Mr. Chertoff. Mr. Kendall, that goes for you, too; right? 

Mr. Kendall. I certainly didn’t see anything I recognized as this 
in the Book Room. 

Mr. Chertoff. Now, I want to just briefly touch on this issue 
about what these are and the significance of them, very quickly. 
Mr. Kendall, you’re an excellent advocate for your client. I mean, 
you’re going to make a terrific presentation of the point of view 
that you want to advocate. But just so we’re clear, the printouts 
which actually show the time spent, not the bills that don’t show 
time spent, but the printout that tells you what every attorney did 
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for every part of the matter that we have these records for, that 
was not public before January 4, 1996? 

Mr. Kendall. Yes, it was, because it was in large measure — if 
you look at the January 30th bills, for example, which were public 
in the House, that detail on those bills comes straight out of the 
time detail. 

Mr. Chertoff. And does it show the time breakdown for each at- 
torney? 

Mr. Kendall. It lists the attorneys. It does not show the time 
breakdown. 

Mr. Chertoff. So that you can’t tell from that bill how much 
time each attorney spent on each of the matters listed in the bill? 

Mr. Kendall. You can’t tell from that bill, but when you go to 
the fee recap, you can tell with some precision how much time the 
individual attorneys spent on the various matters. 

Mr. Chertoff. Let me be more specific. Was there anything out 
there before January 4, 1996, that indicated that Mrs. Clinton had 
made more than a dozen calls or had had more than a dozen tele- 
phone conversations or conferences with Seth Ward? 

Mr. Kendall. Yeah, there was evidence that she had been deal- 
ing with Mr. Seth Ward on the wet/dry issue and on the sewer reg- 
ulation. 

Mr. Chertoff. Please answer my question. Was there evidence 
that she had had, very specifically, at least 12 discussions, either 
on the telephone or in person, with Seth Ward? Was that out there 
before January 4th? 

Mr. Kendall. There was not that, but there was evidence from 
which you could infer discussions and conferences, so it was not a 
mystery when the billing records were examined. 

Mr. Chertoff. For example, on February 28th, when there was 
a call of almost an hour with Seth Ward, concerning the matter 
listed under IDC, was that fact out there publicly? And I’m saying 
“publicly” because I don’t want to know what you — discussions you 
had with your client. I want to know publicly and available to this 
Committee, was there evidence that there was a call of .8 of an 
hour, almost an hour, on February 28th between Seth Ward and 
Mrs. Clinton? 

Mr. Kendall. I think it was the March bill that does detail con- 
ferences with Seth Ward. It doesn’t break it into times. 

Mr. Chertoff. It doesn’t tell you how long the call is, date of the 
call? 

Mr. Kendall. Tells you the period, the attorneys involved. 

Mr. Chertoff. Within a month, it doesn’t tell you the day; right? 

Mr. Kendall. Correct. 

Mr. Chertoff. That was a significant date, Mr. Kendall, because 
we know February 28th was a date that there was a lot of activity 
at the savings and loan concerning Mr. Ward and his loans. 

Mr. Kendall. Mr. Chertoff, as you say, we may disagree with 
the significance of things, but I will accept that, I will accept our 
disagreement. 

Mr. Chertoff. You will agree with me that if we wanted to 
know the days on which contacts were made, the amount of time 
of the contacts, some of the details of the contacts, these first be- 
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came available when those records were discovered, the printouts 
were discovered, on January 4th of this year? 

Mr. KENDALL. With the precision of that detail, yes. Generally 
though, they were. The devil is sometimes in the superstructure, 
Mr. Chertoff, as well as in the details. 

Mr. Chertoff. Let me ask you this, Mr. Kendall. Would you 
agree with me that the issue of why these documents were not 
turned over is an important issue? 

Mr. Kendall. I don't think it is a particularly significant issue. 
It is a mystery. The documents were turned over when they were 
discovered. 

Mr. CHERTOFF. Well, wait a second. Are you in a position, as you 
sit here now, to vouch for the fact that the first time that they were 
discovered by anyone in the White House is on January 4th or even 
in early August? 

Mr. KENDALL. Mr. Chertoff, I have testified to what I can today 
about the discovery of the documents. 

Mr. Chertoff. Yes. And you only can tell us that when you dis- 
covered them, or learned about them on January 4th, you took 
prompt steps to turn them over. But you will agree with me that 
if somebody knew about the subpoenas, if somebody knew that the 
subpoenas, any one of the subpoenas called for these billing records 
or included these billing records, and if that person had possession 
or control over the records and didn’t turn them over, that that 
would be a pretty serious matter? 

Mr. Kendall. Well, I think that to posit that, you would have 
to posit some motive for that person acting in that way, purpose- 
fully not to turn over the records. 

Mr. Chertoff. Mr. Kendall 

Mr. Kendall. I scratch my head, Mr. Chertoff, to think of any 
reason why a rational person would not have turned over these 
records. 

The CHAIRMAN. Mr. Kendall, let me attempt in 60 seconds to 
summarize it again. 

Given the testimony of Maggie Williams that she did not take 
any documents out of there and that all of the documents that were 
taken out were — except those documents that were turned over to 
yourself, you didn’t have these billing records, then how did they 
turn up in the residence? 

That is why it is not some insignificant, trivial matter, given the 
history. And let’s not try to go through that history. It relates to 
Ms. Thomases calling Bernie Nussbaum, to the methodology of the 
investigation being changed, to the Justice Department and the 
Deputy calling up and saying Bernie, are you hiding something, to 
finally the production of this. Reasonable people can put their in- 
ferences as it relates to what the documents do or don’t say, the 
significance, et cetera, but to say that this is like a meaningless 
document or production or — it is not. 

You just go into the body of fact that cries out and says how did 
they get there, why were they withheld. They obviously came from 
Mr. Foster’s office, or he certainly had them. At what point in time 
did they move from his office and under whose direction, and who 
was the mover to bring them to the White House 

Mr. Kendall. Mr. Chairman. 
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The Chairman. — the personal residence? 

Mr. Kendall. The point I made to Mr. Chertoff is that I simply 
cannot think of a plausible human reason for somebody to hide or 
secrete them. 

The Chairman. Because let me tell you why. If people have testi- 
fied with specificity that no documents were taken out of Vincent 
Foster’s office and, indeed, we know that, at the very least, Mr. 
Foster had control and possession over these documents at some 
point in time, that goes directly to somebody not being candid and 
truthful, or the possibility that they were less than candid with 
this Committee, and with others, under sworn statement. That is 
obvious. 

So when you say you cannot for the life of me, if somebody comes 
in here and does not want the Committee to know that they took 
documents out of that room, meaning Vincent Foster’s office, that 
should answer for you why people would not want these to surface. 

Mr. Kendall. Mr. Chairman, I don’t know of any evidence that 
these were in Mr. Foster’s White House office. As you know for 
yourself, from having interviewed Mr. Hubbell, there was great 
confusion at the time of the departure of the four Rose Law Firm 
partners for Washington, DC. And Mr. Hubbell wound up with 
documents 

Mr. Chertoff. I don’t think the testimony is there was confu- 
sion, Mr. Kendall. I think the testimony was Mr. Hubbell went 
about removing certain files from the firm. But I want to ask you 
this, Ms. Sherburne, you had the insight — and I compliment you 
for it — on the evening of the 4th, that there was an issue to be con- 
sidered about whether fingerprints might be of value to the Inde- 
pendent Counsel or someone else who wanted to see who had had 
possession of the documents; that’s correct; right? 

Ms. Sherburne. That’s correct. 

Mr. Chertoff. You, Mr. Kendall, and Mr. Schuelke discussed it? 

Ms. Sherburne. That’s right. 

Mr. Chertoff. And you understood in the course of that discus- 
sion, I take it, that the Independent Counsel might want to pursue 
the question of who had control of the documents, who might have 
handled the documents, because the Independent Counsel might 
want to determine whether someone had knowingly failed to com- 
ply, had knowingly defied his subpoena? 

Ms. Sherburne. Well, I think what I understood was that the 
Independent Counsel, and this Committee as well, would want to 
know why the documents were not produced sooner. 

Mr. CHERTOFF. Who might have had them and handled them? 

Ms. Sherburne. It depends on the explanation. I think that 
night — we still don’t know, frankly, don’t know the facts. We don’t 
know that they were in Mr. Foster’s office, we don’t know whether 
they were stuck in Mr. Foster’s office. We don’t know a lot. 

Mr. Chertoff. That’s right. 

Ms. Sherburne. What we recognized that night was that there 
may be some significance attached to how they had been handled. 

Mr. Chertoff. That’s exactly right. And even taking this Com- 
mittee out of it, you will certainly agree with me that one of the 
people who had the right to make a decision about how to conduct 
this investigation was Mr. Starr? Mr. Starr would have the respon- 
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sibility of finding out some of the answers to these questions you’ve 
just mentioned; right, about who had the documents, where were 
they held, who had control over them? 

So you understood when you had the discussion with Mr. Kendall 
that the fingerprints were something that could be of value to Mr. 
Starr; right, that crossed your mind? 

Ms. Sherburne. I think that’s probably right, yes. 

Mr. CHERTOFF. Mr. Kendall, that crossed your mind, too; is that 
right? 

Mr. Kendall. Yes. 

Mr. CHERTOFF. Now about what time did this discussion occur? 
Was it around 6 p.m.? 

Ms. Sherburne. It would have been 6 or 7 p.m. 

Mr. Kendall. I would have said more like 6 p.m. 

Mr. Chertoff. Between 6 and 7 p.m. did you pick up the phone 
and try to reach Mr. Starr’s office? Recognizing your legitimate con- 
cern that you had obligations to produce to a number of places, did 
you pick up the phone and call Mr. Starr or this Committee or the 
RTC to ask them whether they had, whether Mr. Starr or anybody 
else had a desire about how to proceed in terms of preserving the 
possibility of taking fingerprints? Did you make that call, Ms. 
Sherburne? 

Ms. Sherburne. No. 

Mr. Chertoff. Did you make the call? 

Mr. Kendall. No. 

Mr. Chertoff. Did you discuss whether you ought to pick up the 
phone and call Starr and say look, we’ve discovered these things, 
we have obligations to turn them over, we understand that may be 
an issue with fingerprints, how do you want us to proceed? Did you 
consider doing that, Ms. Sherburne? 

Ms. Sherburne. Calling the Committee? 

Mr. Chertoff. Calling Starr. 

Ms. Sherburne. Calling Starr, no. 

Mr. Chertoff. Did you consider it, Mr. Kendall? 

Mr. Kendall. We determined the appropriate way to proceed, 
and that’s as we’ve testified. 

Mr. Chertoff. Did you consider that maybe Mr. Starr might 
have a different view about the appropriate way to proceed? 

Mr. Kendall. I didn’t — I considered that what we had to do was 
to copy the documents and get them out to the various agencies as 
quickly as possible. 

Mr. Chertoff. And you did this with the consciousness of the 
fact that that had the potential to contaminate or disturb or in 
some way alter the documents in terms of the ability to lift finger- 
prints off? 

Mr. KENDALL. I don’t think that’s true. I think that I did not 
view this as a forensic question. What little information about fin- 
gerprints I have from prior experience suggests that documents are 
very different than solid objects, such as glasses or metal surfaces. 

Mr. Chertoff. But I know if there’s a print on a piece of paper 
and you put your hand on top of it and leave another print on top 
of the first print, it is going to obliterate or obscure the underlying 
print? 
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Mr. Kendall. You don’t smudge documentary prints. If they 
have a latent on it, you don’t smudge that print. 

Mr. Chertoff. Are you telling us you actually reached an expert 
conclusion at the time that there wasn’t going to be a problem? 

Mr. Kendall. No, I’m not telling you at all. I’m not an expert 
in fingerprints, Mr. Chertoff. But I’ll tell you that it was not, for 
reasons I’ve already stated, a forensic question to me. 

Mr. Chertoff. But the question is not whether it was up to you 
to make the final decision, because by not calling Starr what you 
did was, you took it out of his hands. 

Mr. Kendall. No. 

Mr. CHERTOFF. If Mr. Starr believed it was a forensic issue, by 
the time he learned about the documents the next day, there was 
nothing he could do about it; right? 

Mr. Kendall. Well, we would have been criticized, Mr. Chertoff, 
whatever we did. 

Mr. Chertoff. Do you think you would have been criticized for 
calling Starr? 

Mr. Kendall. Yeah. You would have criticized us if we had 
turned over the documents to the Committee or to the Independent 
Counsel without keeping a copy. You would have said that was an 
effort to hide the documents, trying to keep them from the public. 

Mr. Chertoff. Well, did you call the Committee? 

Mr. Kendall. No, because we determined that we had to make 
a decision as lawyers, the three of us, on the most appropriate way 
to proceed under all the circumstances. It is always possible to sec- 
ond-guess those kinds of decisions. That goes with the territory. 
You do the best you can and you try and make the right decision. 
And I think that’s what we did that night. 

Mr. Chertoff. Thank you. 

The Chairman. In fairness to Mr. Ben-Veniste, because I’m going 
to give him the wrap-up and we are going to thank everybody, if 
you would yield for an observation, and if you want to answer, that 
is fine. 

Again, you did say hindsight, but you see, I think Ms. Sherburne, 
she was absolutely right in being concerned and raising it. I com- 
mend her for also being as candid and truthful as she was both in 
her deposition and today, and saying look, there’s going to be a 
question, should we do this as it relates to fingerprints. Did it 
strike you that you could have really met all of the objectives by 
calling the FBI, telling them to come over? 

Ms. Sherburne. Well 

The Chairman. Let me finish and then you can tell us. 

Ms. Sherburne. We’ve been criticized for doing that in the past. 

The Chairman. No, no, no, no, only for this. 

Ms. Sherburne. I’m sorry. It’s a visceral reaction. 

The Chairman. All right. Calling the FBI or the Secret Service 
or those people who do have the ability to review the document for 
fingerprints, all right, make copies with the least impact in terms 
of the integrity of it, and thereafter turn it over to counsel, advis- 
ing the Independent Counsel of what you had done. It seems to me 
that that is something, a course that could have been followed. It 
wasn’t followed, but it could have been. Did you consider that? 

Ms. Sherburne. No. 
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The Chairman. I mean, see, that's where I think reasonable — 
well, I’m not going to say that. That is another perspective, maybe 
you did not consider. Ms. Sherburne, you at least considered the 
question of the fingerprints, but I just raise that, and I thank my 
colleagues for their indulgence. 

Mr. Ben-Veniste. My pleasure, Mr. Chairman. 

The Chairman. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Thank you, Mr. Chairman. 

With respect to what was done that evening, first of all, did you 
have some reason to believe that photocopying the documents 
would remove fingerprints that were on the documents? 

Mr. Kendall. No. 

Mr. Ben-Veniste. Did you have some reason to believe that fin- 
gerprints which are already on a document will remain so even 
though you attempt to remove them? 

Mr. Kendall. Yes. 

Mr. Ben-Veniste. And indeed, we have had the testimony of a 
fingerprint expert here before this Committee, Mr. Hupp, I believe, 
an analyst from the FBI who testified that with respect to porous 
substances such as paper, that other than actually obliterating the 
paper, the fingerprints stay. 

So I suppose if this issue becomes more focused and it becomes 
important, we will hear again from the fingerprint expert, but let 
me go to the observation you made, Mr. Kendall, that the devil is 
sometimes in the superstructure in addition to the details. 

When we look at the billing records themselves and the produc- 
tion of billing records, albeit at a point sometime subsequent to the 
first request for those records, and we hear the terms “obstruction 
of justice” bandied about, can you say how someone was obstructed 
by the production of evidence which we have now seen and ana- 
lyzed, and reanalyzed, and rereanalyzed? 

Mr. Kendall. I cannot. 

Mr. Ben-Veniste. And indeed, the distinction which was made 
earlier between forensic care, if someone believes a crime has been 
committed, such as murder by knife in the O.J. case, and the O.J. 
missing knife had somehow turned up in the White House, to use 
an absurd example — which probably will be picked up by a number 
of people who write about the conspiracies of Whitewater and 
weave the O.J. case into it — but if such evidence of a crime is dis- 
covered, then one would appreciate that one ought not to touch the 
instrumentality of the commission of the crime; correct? 

Mr. Kendall. That’s correct. 

Mr. Ben-Veniste. Here the underlying event was billing records, 
not murder, billing records; is that so? 

Mr. Kendall. Sometimes legal billing records are a form of mur- 
der, at least the clients think so. But I take your point and I agree 
with it. 

Mr. Ben-Veniste. It would be a form of murder to have to pore 
over them as we have all done? 

Mr. Kendall. Very true. 

Mr. Ben-Veniste. Or to try to glean what significance the billing 
records of 11 years ago back in Arkansas in connection with the 
Rose Law Firm’s representation of this subsequently failed S&L 
has to do with the price of eggs. 
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Anyway, at the point that you made the determination, you were 
sensitive to not being criticized for somehow shunting the material 
into a protected corner of the legal system, that is a subpoena 
which is protected by Grand Jury secrecy from which the recipient 
of the material, that is the Independent Counsel, would have no 
choice but to maintain the confidentiality of that material? 

Mr. Kendall. Yes. Part of the quandary was there were legiti- 
mate demands by more than one investigative agency for the same 
records. 

Mr. BEN-VENISTE. So rather than using the biblical solution of 
dividing the baby in half, you used the modern technique of photo- 
copying the baby? 

Mr. Kendall. That’s correct. 

Mr. BEN-VENISTE. I have nothing further, Mr. Chairman. 

The Chairman. I want to thank 

Senator Sarbanes. Mr. Chairman, I want to make an inquiry of 
Counsel. I’m not clear — and I put it to both Mr. Ben-Veniste and 
Mr. Chertoff — if these materials had been given to the Independent 
Counsel who is proceeding with an inquiry with a Grand Jury, 
would he have then had to hold them? 

Mr. Chertoff. No. What typically would have happened is this. 
If you are obliged to send over material to the Grand Jury, as, for 
example, was the case of the briefcase, which was something you 
couldn’t make a copy of, we would direct the subpoena to the per- 
son who originally produced the document. And this is a common 
thing that’s done. I mean, it was done hundreds of times during the 
years that I was prosecutor, and what would happen is the person 
would go to the Independent Counsel or authorize the Independent 
Counsel to release the item to us so that we could look at it or use 
it or get a copy. 

What plainly could have been done without violating any rule of 
Grand Jury would be to have the person who had the documents 
notify the Independent Counsel, ask the Independent Counsel 
themselves either to authorize copying or to do copying so that a 
copy would be returned. 

I will tell you that in cases all over the country where prosecu- 
tors pick up documents, either by subpoena or by search warrant 
even, the person who provides the documents is always entitled to 
get from the prosecutor a copy of what they produced. It could have 
been furnished to us, so that there was — the mere contact with the 
Independent Counsel about these documents and a request directed 
to the Independent Counsel to make sure there were copies made 
available to us, would not in any way have been blocked by the 
rule of Grand Jury secrecy. 

Mr. Ben-Veniste. Well, I may have a slightly different take on 
this, Senator Sarbanes, than my friend, Mr. Chertoff, has. The 
briefcase which was exhibited here and provided without any docu- 
mentation or chain of custody was provided because the Independ- 
ent Counsel said it had no evidentiary value. These records which 
were the subject of a subpoena presumably have evidentiary value. 
We think they do. We have no reason to believe the Independent 
Counsel would not. 

Materials which are obtained under Rule (6)(e) privacy, indeed 
the Independent Counsel has taken the position with respect to re- 
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quests that we have made jointly in our Committee that it will 
refuse to provide information to us. 

A specific example of that are the notes of the interviews of the 
very Secret Service employee who has been referred to in connec- 
tion with his observations on the night of Mr. Foster’s suicide. The 
Independent Counsel has been very strict in guarding the preroga- 
tives of his office and Rule (6)(e). We have made repeated efforts 
to obtain various information from the Independent Counsel’s of- 
fice, and the (6)(e) confidentiality requirement is the answer that 
we have received. 

Now in hindsight, could there have been some big negotiation to 
achieve the same ends as were ultimately arrived at, that is that 
we get copies of the material, Independent Counsel gets them. If 
they want to perform tests on them, they can do so. 

The only thing that I see having occurred is that fingerprints 
may have been added rather than subtracted from the documents. 
If the Independent Counsel — and we don’t know this — goes through 
the forensic process of obtaining latent fingerprints from the docu- 
ments, and people who handled them on the evening of the 4th left 
fingerprints, then those prints will be found and will be discounted 
presumably in terms of any evaluation of who had the document. 

The point that I think was made is a question of material being 
turned over, albeit late, what effect has this had on anybody in 
terms of obstructing any investigation. As far as we can see, it has 
helped our investigation. We have received the material, we have 
reviewed it, we have analyzed it, and we will all come to our con- 
clusions about its importance. 

The Chairman. I want to thank Ms. Sherburne and Mr. Kendall 
for their patience and for their testimony today. I think it was very 
straightforward, I want to tell you. And again, Ms. Sherburne, we 
may have certain differences as it relates to the manner in which 
things are produced. Let me say this to you in order to be fair to 
you — and I do not expect you to reply, if you want, that’s fine — and 
it is not meant to be challenging, it is meant to say that you rep- 
resent a client, there are constraints that an attorney has reason- 
ably placed upon him or her as a result of that representation by 
a client. 

So again, I wish that we could have found a better way, better 
methodology of moving this forward. But I want to assure you of 
one thing, and I take your statement that you have attempted to 
comply, that you personally have made every effort to get us docu- 
ments, to get us information, et cetera, you have made your own 
individual best effort, I accept it. 

But I want you also to know that it has never been the intention 
of this Committee or anyone that I am aware of to slow this proc- 
ess down. That has just not been the case, so I want you to know 
that. And if we can help and work together to facilitate, whether 
it is the production of documents, or whether it is a resolve of dis- 
putes that we did 

And I want to commend the Ranking Member and Minority 
Counsel for working out a methodology that we could get as much 
done today as we did, instead of raising an issue, or possibly rais- 
ing an issue that wouldn’t serve getting us more facts. We may 
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come down to that at a later time, but that would have just slowed 
the process down. 

So I want to commend the Minority and I want to tell you that 
we look forward to working with you, really. And you know, just 
like you can’t be held responsible for everything that Mr. X, Y, or 
Z says in the Administration, et cetera, we all have those kinds of 
constraints and those kinds of things that we have to deal with in 
the real world, and this is the real world. 

So I share that with you, and thank you for your participation. 

We’re going to adjourn until 2:45 p.m. 

[Whereupon, at 2:03 p.m., the hearing was recessed, to be recon- 
vened at 2:45 p.m. this same day.] 
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AFTERNOON SESSION 

The Chairman. I’m going to ask our witnesses, for purposes of 
the oath, if they would stand. 

[Whereupon, Capricia P. Marshall, Special Assistant to the First 
Lady, Gary J. Walters, Chief Usher, The White House, and Dennis 
W. Freemyer, First Assistant Usher, The White House; were called 
as witnesses and, having first been duly sworn, were examined and 
testified as follows:] 

I want to start by saying we thank the witnesses for coming in, 
and if there are any statements that you would like to make at this 
time, we would be very pleased to receive them. 

Ms. Marshall. 

SWORN TESTIMONY OF CAPRICIA P. MARSHALL 
SPECIAL ASSISTANT TO THE FIRST LADY 

Ms. Marshall. No, I have no statement. 

The Chairman. Mr. Walters. 

SWORN TESTIMONY OF GARY J. WALTERS 
CHIEF USHER, THE WHITE HOUSE 

Mr. Walters. Yes, sir. I have a brief statement. 

The Chairman. Wonderful. We’d be happy to receive it. 

Mr. WALTERS. Mr. Chairman, today is a very difficult and un- 
comfortable day for me personally as well as the current and 
former members of the Executive Residence/White House staff who 
serve the Presidency. As a Federal employee with 25 years of 
White House service, 20 years in the Usher’s Office and the last 
10 as the Chief Usher, I have as one of my primary duties the pri- 
vacy of the First Family. They live in a fishbowl, as everyone 
knows, and our office attempts to preserve the small amount of pri- 
vacy they still have remaining. 

Therefore, it is very unusual and troublesome for me to be thrust 
forward to speak of the private area of the White House that is the 
home of our President and his family. The residence staff works in 
anonymity to serve the Presidency to the best of our ability while 
striving to maintain the confidentiality of the First Family and 
their guests. 

That having been said, Mr. Chairman, I will to the best of my 
ability answer the questions of the Committee fully and completely. 
I would respectfully request that the Committee consider the right 
of privacy of the First Family in the personal area of the Executive 
Residence and not release publicly the contents of the logs that 
identify those guests invited by the First Family into the private 
areas that compromise their — excuse me, comprise their home. It 
is my personal belief that this would be an intrusion into the lives 
of our President, their spouses, and their children that will have 
enormous effects on past, current, and future first families. 

Thank you, sir. 

The Chairman. Thank you, Mr. Walters. 

Mr. Freemyer. 

SWORN TESTIMONY OF DENNIS W. FREEMYER 
FIRST ASSISTANT USHER, THE WHITE HOUSE 

Mr. Freemyer. No, sir, I do not. 
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The Chairman. Let me suggest that you pull up that micro- 
phone. Before I turn to Ms. Fisher, let us understand something. 
First, we are appreciative of your cooperation, not only in being 
here, but also in terms of the depositions and your total coopera- 
tion. Second, this is an attempt to get the facts. We’re not going 
to ask you to make any assumptions. We’re attempting to narrow 
down and ascertain who may have had access, who did have access, 
and how the documents came to be where they were found. So it’s 
nothing more than that and certainly as a result of your various 
positions and duties, that’s why you find yourself here, not because 
of any conduct that we suspect, or surmise, or don’t surmise, that 
you may have been engaged in, certainly no activity that would re- 
flect improperly upon you, your positions, or your work in the 
White House, so I want you to know that. This is not an adversar- 
ial situation, and I want you to feel comfortable with that. 

We’re going to try to do this as quickly as we possibly can. At 
any time you feel you need a break, don’t hesitate, let us know and 
we’ll break. I want to put you at ease. 

Ms. Fisher. 

Ms. Fisher. Good afternoon. Ms. Marshall, what is your current 
position at the White House? 

Ms. Marshall. I work for Mrs. Clinton as her Personal Assist- 
ant. 

Ms. Fisher. How long have you held that position? 

Ms. Marshall. Since January 1993. 

Ms. Fisher. Prior to that time, were you working on the 1992 
Presidential Campaign? 

Ms. Marshall. Yes, I was. 

Ms. Fisher. Am I correct that you’re an attorney as well? 

Ms. Marshall. Well, I graduated from law school, yes. 

Ms. Fisher. What are your duties as Special Assistant to the 
First Lady? 

Ms. Marshall. I have a variety of duties. I primarily follow Mrs. 
Clinton from morning until evening. I bring her to various meet- 
ings. I make sure that people attend certain meetings. In addition, 
I may substitute for certain staff members if we’re going on a trip 
and a staff member is unable to accompany Mrs. Clinton on a trip. 
I will substitute for the Logistics Trip Director or possibly another 
person on that trip. On trips of long duration, I will accompany 
Mrs. Clinton and assist her with any sort of staff duties that she 
may need. 

Ms. Fisher. I think you testified at your deposition that you are 
basically a shadow of the First Lady; is that correct? 

Ms. Marshall. Yes, I basically am. In addition to that, I also 
help with follow-up after trips — and certain gifts and correspond- 
ence and things like that. 

Ms. Fisher. Mr. Walters, I believe you said that you’ve been the 
Chief Usher for the last 10 years? 

Mr. Walters. That’s correct. 

Ms. Fisher. Could you give us a little idea of what your duties 
and responsibilities are as Chief Usher. 

Mr. Walters. Chief Usher of the White House has a staff of 88 
persons who take care of the Executive Residence in its three pri- 
mary duties; first, as the home of the President and his family; sec- 
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ond, as the office and a site for official and ceremonial events of 
the Presidency; and third, as a museum that’s open to the public 
throughout the year. 

Ms. Fisher. Mr. Freemyer, what is your present position at the 
White House? 

Mr. Freemyer. I’m an Assistant Usher. 

Ms. Fisher. How long have you held that position? 

Mr. Freemyer. Since January 1986. 

Ms. Fisher. Can you give us an idea of what your duties and re- 
sponsibilities are? 

Mr. FREEMYER. I am the First Assistant to Mr. Walters. I am 
also responsible for the maintenance and upkeep of the residence 
and supervise those members of our staff that participate in that. 
I also have project management responsibilities for ongoing design 
efforts and construction projects, major construction projects. 

Ms. FISHER. Do you have architecture in your background? 

Mr. Freemyer. Yes, I do. I have a degree in architecture. 

Ms. Fisher. Mr. Walters, am I correct that the First Family’s 
private quarters are located on the second and third floor of the 
White House residence? 

Mr. WALTERS. Their private quarters, that’s correct. 

Ms. Fisher. I would like to ask for a blueprint of the third floor 
of the residence be put up on the Elmo. I believe you might have 
one in your packet there. 

Mr. Freemyer, I would like to ask you, what are the possible 
ways in which one could gain access to the third floor of the White 
House residence? 

Mr. Freemyer. There is a stairwell that runs from the basement 
all the way up to the third floor. There is also two elevators that 
essentially run from the same place, from the basement to the 
third floor. The other possibility would be from outside; that would 
require accessing the roof. 

Ms. Fisher. If someone is admitted to the second floor of the res- 
idence, then they could take either the elevator or the stairs up to 
the third floor? 

Mr. Freemyer. There would be a total of two stairs that would 
connect the second floor to the third floor as well as two elevators. 

Ms. Fisher. Mr. Walters, the Secret Service keeps a log of en- 
tries into the second and third floor of the residence; correct? 

Mr. Walters. To the best of my knowledge, yes, it does. 

Ms. Fisher. Your office also keeps an informal log 

Mr. Walters. That’s correct. 

Ms. FISHER. — of entries? And do I understand it correctly that 
there are basically three categories of individuals who have unre- 
stricted access to the White House residence meaning they don’t 
have to log in when they enter? 

Mr. Walters. Well, they don’t actually log in. They are logged 
in by the individuals who see them and interact with them. 

Ms. Fisher. Who are those individuals? 

Mr. WALTERS. Well, certainly the First Family, their guests and 
there are a limited number of staff to the President and the First 
Lady who have access to those areas. 

Ms. Fisher. The overnight guests at the White House residence, 
they are put on the Secret Service log; is that correct? 
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Mr. Walters. To the best of my knowledge, yes, and they are 
also issued a pass. 

Ms. Fisher. Mr. Freemyer, I would like to direct your attention 
again to the blueprint that is on the Elmo and ask you to look at 
the southwest corner to the room that’s marked 319A? 

Mr. Freemyer. Yes, ma’am. 

Ms. Fisher. Am I correct that that is the room that is commonly 
referred to as the Book Room? 

Mr. Freemyer. Yes, it is. 

Ms. Fisher. And could you describe the possible entrances into 
this room? 

Mr. Freemyer. There is an entrance from a hallway directly to 
the north. There is also an entrance from what is marked on this 
drawing as the corridor directly to the east. 

Ms. Fisher. There’s a door in between the Main Hallway and the 
Book Room. Is that an automatic closing door, or is that a door that 
generally stands open? 

Mr. Freemyer. Most of the time, that door is closed. I believe it 
does have a closer on it, but I’m not certain of that. 

Ms. Fisher. Mr. Walters, do you know if there’s an automatic 
closing on that door? 

Mr. Walters. Yes. If I could, the diagram that I’m looking at has 
a partial coloration on half of the room 319A, not the entire room. 
There are actually two doors from that center corridor that open 
into that room. Both have automatic closers on them from the 
central corridor but one of those doors is commonly blocked by ma- 
terial, File cabinets. Various items have been in front of that door. 
It’s the southernmost door of those two that is the accessible door 
but as you indicated, they both have automatic closers on them. 

Senator Sarbanes. Which is the front of the White House on this 
diagram? 

Mr. Walters. Sir, the north side of the White House as I am 
looking at these is at the bottom of this floor plan. The room that 
is marked “Sun Room” is at the south of the building. 

Senator Sarbanes. All right. Thank you. 

Ms. Fisher. Mr. Walters, the room that’s marked 323, could you 
describe what that room is? 

Mr. Walters. That room is currently Mrs. Clinton’s office. 

Ms. Fisher. Am I correct that prior to the time when Mrs. Clin- 
ton started using that as her office, Ms. Huber on occasion used 
that as her office? 

Mr. Walters. That’s correct. 

Ms. Fisher. Ms. Marshall, I’d like to direct your attention to July 
and August 1995. Did you work in the Book Room at that time? 

Ms. Marshall. Yes, I did. 

Ms. Fisher. Did you consider yourself the primary user of that 
room? 

Ms. Marshall. I was the person mainly in that room, yes. 

Ms. Fisher. And that room is kitty-corner to what has just been 
described as the First Lady’s office; is that correct? 

Ms. Marshall. Yes, it is. 

Ms. Fisher. The entrances to those two rooms are about 8 feet 
apart; is that correct? 

Ms. Marshall. I’m not very good at 
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Ms. Fisher. Approximately? 

Ms. Marshall. I guess approximately. 

Ms. Fisher. During the period of time, July and August of 1995, 
when you were the primary user of the Book Room, was that dur- 
ing the time that Mrs. Clinton was working on her book in the 
room that's been marked 323? 

Ms. Marshall. Well, I am the person who uses the room most 
often all the time. So it's not just during that specific time that I 
was a primary user. But when Mrs. Clinton was up there writing 
her book, there was — most of the occasions I was up there as well. 

Ms. FISHER. Was she up there on a regular basis during July and 
August of 1995? 

Ms. Marshall. I don't know what a regular basis really is, but 
she was up there on occasion during certain points and more often 
than others. 

Ms. Fisher. Do you have a specific recollection during this period 
of time about how often she would be using the office? 

Ms. Marshall. No, I don’t have a specific recollection as to how 
often. 

Ms. Fisher. Could you describe for us generally the layout of the 
Book Room? 

Ms. Marshall. What the room looks like? 

Ms. Fisher. Yes. 

Ms. Marshall. Do you want me to refer to the diagram that is 
part of this packet as well? 

Ms. Fisher. There is a diagram. If I could ask that it be put on 
the Elmo, and it's a diagram that was prepared by staff from the 
depositions we have taken and the different drawings that people 
have made. If there’s any corrections that you have 

Ms. Marshall. I have my diagram that I drew as well that is 
part of this packet. 

Ms. Fisher. We tried to make a clearer composite of your dia- 
gram. 

Ms. Marshall. Well, it is not the way that I would have drawn 
it because the table, for instance, doesn’t sit in the middle of the 
room. It's closer to the bookshelves that are on the west wall. 

The Chairman. It appears that the table is not centered in the 
room, but it is a little closer to the bookshelves? 

Ms. Marshall. It is actually just flush against the bookshelves. 
It is just against them. 

The Chairman. Oh, really? OK. We'll note that your observation 
is at the time that you have spent and obviously you spend a great 
deal of time there, that the table is closer— you say it's flush; right? 

Ms. Marshall. Yes, sir. 

Senator Sarbanes. Which bookshelves are you talking about? 

Ms. Marshall. The west wall. 

The Chairman. It says “bookshelves" on the bottom? 

Ms. Marshall. And there's a little telephone area there. 

The Chairman. Yes. 

Ms. Marshall. If I could, can I refer off of mine because this one 
just seems kind of odd to me. 

Ms. Fisher. Can we put her diagram up on the Elmo, please. 

The Chairman. I tell you, it looks like something I would draw. 

[Laughter.] 
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Ms. Marshall. I did not go to architecture or drawing school, so 
this is to the best of my ability. 

Senator Sarbanes. I am prepared to assume that you drew this 
diagram. 

Ms. Marshall. I did draw this diagram. 

Mr. Ben-Veniste. Looks like a lawyer's diagram. 

Ms. Fisher. Can you describe basically what's in the room? 

Ms. Marshall. Yes. Basically what is in the room, if we start on 
the west wall, there are bookshelves. And this is during the time 
period of July, August 1995. 

Ms. Fisher. Yes, that's correct. 

Ms. Marshall. I put in the things that seemed to, in my recol- 
lection, be in the room at that time. There are bookshelves on the 
west wall and those are filled with various picture books, history 
books, and some larger books; and next to it, to the right of it, is 
a freestanding sort of connected table, and on top of that is a type- 
writer. A typewriter has been there most of the time. The tele- 
phone sits on there. There was sort of a Christmas candle that has 
been there for a long period of time. 

And as we go around the room, there's an entranceway into the 
Linen Room where most of the linens are kept for both public and 
private functions, also some steaming and ironing goes on in that 
room. Then on the south side of the room are some more book- 
shelves and those again are stacked with various books, and the 
bottom part of the shelf there was some cassette tapes and a bro- 
ken cassette holder, little black box cassette holder that was broken 
for some time, and underneath it there was a box Filled with books 
and various other items. 

Next to that was a cart, a rolling cart that has Chelsea’s old com- 
puter on it, and on the bottom shelf there was that old printout 
computer paper with the holes on the side. Next to that is the en- 
trance to the Exercise Room. You have to sort of go through two 
corridors to actually get to the actual exercise area. 

Then on the east wall is another bookshelf and again, it has a 
variety of books, history books, and I think that there are psychol- 
ogy books on those shelves. And underneath there, there's some 
more boxes — not underneath, but against those shelves there’s 
some more boxes. There was a box there and a lamp, one of those 
lamps where the light goes upward. 

Ms. Fisher. OK. 

Ms. Marshall. Then you reach the entrance into the Main Hall- 
way. That’s the one door that Gary was referring to. 

Ms. Fisher. Is there an automatic closer on that door or does 
that door generally stand open? 

Ms. Marshall. Sometimes we prop it open with one of those lit- 
tle wooden wedge things, but if you didn't, it would close. 

Ms. Fisher. Besides yourself, during the period of July and Au- 
gust 1995, who else used the Book Room on a regular basis? 

Ms. Marshall. Who used the Book Room on a regular basis? 

Ms. Fisher. Yes. 

Ms. Marshall. People just pass through. It is more like a pas- 
sageway. People would walk through from the hallway that leads 
to the secondary elevator out to the Main Hallway or into the Exer- 
cise Room or into the Linen Room. It's more used as a passageway. 
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Ms. Fisher. So basically, for example, there would be construc- 
tion workers that would pass through the room? 

Ms. Marshall. Oh, yes. 

Ms. Fisher. And the residence staff? 

Ms. Marshall. Yes. 

Ms. Fisher. And possibly house guests and the First Family? 

Ms. Marshall. House guests, friends of house guests, family, 
friends of family. 

Ms. Fisher. Other than passing through the Book Room, was 
anyone else working there on a regular basis or have a reason to 
be there on a regular basis? 

Ms. Marshall. Not that I can recall, no. 

Ms. Fisher. I’d like to ask you, Mr. Freemyer, a couple questions 
about the construction workers and the outside contractors that 
were there in the summer of 1995. There was some construction 
work going on in the residence at that period of time, wasn’t there? 

Mr. Freemyer. Yes, there was. 

Ms. Fisher. The construction workers or the outside contractors 
who were working in the residence, these individuals had to check 
in with your staff before entering the residence; correct? 

Mr. Freemyer. They would check with the National Park Service 
initially who administers the major construction projects. They, in 
turn, would check with us and request admission into certain areas 
to accomplish work. 

Ms. Fisher. Those individuals would be escorted by Secret Serv- 
ice Officers 

Mr. Freemyer. That’s correct. 

Ms. Fisher. — into the residence? 

Mr. Freemyer. Yes. 

Ms. Fisher. Your staff is responsible for ensuring that these out- 
side contractors and construction workers do not touch or disturb 
materials in the residence; is that correct? 

Mr. Freemyer. Our staff aids in that. The Secret Service really 
provides the escorting service and they have a responsibility, cer- 
tainly, to keep an eye on the construction workers. Our staff does 
very little of the actual escorting. 

Ms. Fisher. Your staff would give these workers an orientation 
talk, I believe you described that in your deposition, and tell them 
things about such as confidentiality concerns for the First Family’s 
privacy? 

Mr. Freemyer. That’s correct. 

Ms. Fisher. And that would include telling them not to remove 
documents or to pick-up documents or to move documents from one 
place to another? 

Mr. Freemyer. Every construction project we do an orientation 
speech, if you will, and the idea is to sensitize the worker to the 
historic aspect of where they’re working, ask them to be sensitive 
to the First Family, that they live there, that it’s their home, to ask 
them to use common sense in terms of the language they might 
use, the way they conduct themselves, and certainly to not look at 
anything beyond what they need to accomplish their work. 

Ms. Fisher. And not to move any documents from one place to 
another? 

Mr. Freemyer. That’s correct. 
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Ms. Fisher. They must get authorization to move anything? 

Mr. FREEMYER. They’re not allowed to move anything. 

Ms. Fisher. Even a magazine, for example? 

Mr. Freemyer. Even a magazine. 

Ms. Fisher. In addition, they couldn’t bring anything like a pile 
of documents into the residence; is that correct? 

Mr. Freemyer. That’s correct. 

Ms. Fisher. In fact, I believe you testified at your deposition that 
violation of this would be cause for removal? 

Mr. Freemyer. If somebody did something that was that serious, 
yes, absolutely. 

Ms. Fisher. Now, Mr. Walters, you oversee the White House res- 
idence staff; is that correct? 

Mr. Walters. That’s correct. 

Ms. Fisher. And do you give the White House residence staff a 
similar orientation talk about confidentiality concerns and moving 
materials around in the White House residence? 

Mr. Walters. That’s correct. I do that specifically before we hire 
anybody. 

Ms. FISHER. Am I correct that moving documents around in the 
residence without specific direction would be cause for dismissal? 

Mr. Walters. That’s correct. 

Ms. Fisher. That would include placing a document somewhere 
or moving it from one place to another. 

Mr. Walters. Unless they were directed to do so, yes. 

Ms. Fisher. Mr. Walters, I believe that you testified at your dep- 
osition that it would be highly unlikely that the residence staff 
would place records or documents into the Book Room without spe- 
cific direction; is that correct? 

Mr. Walters. That’s correct. 

Ms. Fisher. Mr. Freemyer, would you also say it would be highly 
unlikely for the outside contractors or construction workers to place 
documents somewhere in the residence? 

Mr. Freemyer. That’s correct. 

Ms. Fisher. I would like to direct your attention to these Rose 
Law Firm billing records. And specifically, Ms. Marshall, do you re- 
call seeing these records prior to January 1996, these records? 

Ms. Marshall. No, I do not. 

Ms. Fisher. Did you put these records into the Book Room? 

Ms. Marshall. No, I did not. 

Ms. Fisher. Did you move them around the Book Room? 

Ms. Marshall. I haven’t ever seen them before. 

Ms. Fisher. Mr. Walters, prior to January 1996, did you ever see 
these Rose Law Firm billing records in the White House residence? 

Mr. Walters. No, I did not. 

Ms. Fisher. Did you put these documents into the Book Room? 

Mr. Walters. No, I did not. 

Ms. Fisher. Mr. Freemyer, prior to January 1996, did you ever 
see these Rose Law Firm billing records? 

Mr. Freemyer. No, I did not, but I believe it was actually Feb- 
ruary. 

Ms. Fisher. February 1996 when you saw them? 

Mr. Freemyer. Yes, just this week. 
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Ms. FISHER. But you did not put these documents into the Book 
Room, did you? 

Mr. Freemyer. No, I did not. 

Mr. Chertoff. Ms. Marshall, the Exercise Room leads off the 
Book Room; right? 

Ms. Marshall. Yes, it does. 

Mr. Chertoff. Who uses the Exercise Room? 

Ms. Marshall. A variety of people use the Exercise Room. House 
guests when they spend the night and sometimes when they have 
friends in, they’ll use the Exercise Room 

Mr. Chertoff. Let me stop you. When you say when they have 
friends, you mean when the house guests have friends in? 

Ms. Marshall. Yes, sir. 

Mr. Chertoff. Or when the Clintons have friends in? 

Ms. Marshall. Well, both. When the house guests’ friends are 
over and when the Clintons’ friends are in, they will use the Exer- 
cise Room. The Exercise Room is pretty much available to just 
about anyone who wants to use it. 

Mr. Chertoff. Well, no, you don’t really want to say that. That’s 
not available to tourists. 

Ms. Marshall. House guests who are in the room, friends of 
house guests, family members, friends of family members. 

Mr. Chertoff. When you say “family members,” you mean Clin- 
ton family members? 

Ms. Marshall. Yes, sir. 

Mr. Chertoff. So these would be people who are in the area at 
the specific invitation of the Clintons? 

Ms. Marshall. Who are on the third and second floor, yes. 

Mr. CHERTOFF. But in terms of the use of the Exercise Room, the 
people who would be using the Exercise Room are people who are 
guests or friends who are invited in by the Clintons? 

Ms. Marshall. Yes. 

Mr. Chertoff. It’s not something, for example, that people who 
are working on the staff go up and use the Exercise Room there? 

Ms. Marshall. There have been staff members who have used 
the Exercise Room. 

Mr. Chertoff. At the invitation of the Clintons or do they come 
and go as they please in the Exercise Room? 

Ms. Marshall. They have asked on occasion if they can use it, 
but not on the specific occasion that they do use it. 

Mr. Chertoff. It’s always whoever goes in and out is someone — 
I mean, this is the personal area in which the Clintons live; right? 

Ms. Marshall. The second and third floor. 

Mr. Chertoff. Right? 

Ms. Marshall. Yes, that is the personal residence of the First 
Family. 

Mr. Chertoff. This is the Exercise Room that is available to the 
Clintons if they want to use it? 

Ms. Marshall. Yes, it is. 

Mr. Chertoff. It is not the White House gym, which is a dif- 
ferent type, in a different location, for the use of the general staff 
at the White House? 

Ms. Marshall. It is not the White House gym, no. 
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Mr. CHERTOFF. I would like to ask Mr. Freemyer — Fm sorry, Mr. 
Walters, I would like to put up Deposition Exhibit 1 from Huber. 
Do you have that in front of you? 

Mr. Walters. I do, sir. 

Mr. Chertoff. You were shown this in your deposition. Do you 
remember that? 

Mr. Walters. I don’t believe I was, sir. 

Mr. Chertoff. I’m sorry, I’ve got the wrong one. I meant to show 
you the original sketch we put up, which was the one that the staff 
put together. I don’t know if we have a number for it. OK, you have 
this one in front of you? 

Mr. Walters. Yes, sir. This document is one that’s been changed 
from the one that I saw in the deposition. 

Mr. Chertoff. What is the difference? 

Mr. Walters. The dimensions of the room have been changed, 
and some of the changes that I made to that drawing are also 
made on here, giving a directional compass, if you will, north, east, 
south, and west. 

Mr. Chertoff. So you were shown an earlier draft of this chart 
and you made some suggestions about changes and this incor- 
porates your suggestions about changes? 

Mr. Walters. That’s correct. 

Mr. Chertoff. To be quite clear, so we are going to eliminate 
again people who might have put or moved records there. Ms. Mar- 
shall, you did not take billing records and put them on the table 
in the Book Room, did you? 

Ms. Marshall. No, I did not. 

Mr. Chertoff. Mr. Walters, you didn’t put billing records on the 
table in the Book Room, did you? 

Mr. Walters. No, sir. 

Mr. Chertoff. Mr. Freemyer, you didn’t put billing records on 
the table in the Book Room? 

Mr. Freemyer. No, sir. 

Mr. Chertoff. I’m going to direct this to Mr. Walters and Mr. 
Freemyer, the construction workers who were in the vicinity in the 
White House during the summer of 1995 would have been under 
specific instructions not to simply move documents or to take docu- 
ments that were in the White House from one place or the other? 

Mr. Freemyer. That would have been their instructions. 

Mr. Walters. Right. 

Mr. Chertoff. That would also be the standing instruction for 
all members of the executive staff such as the butlers or the people 
who perform maintenance services or other things in the White 
House; is that right? 

Mr. Walters. That’s correct. 

Mr. Freemyer. Right. 

Mr. Chertoff. That instruction also extends to not taking docu- 
ments in from outside and leaving them in the White House? 

Mr. Walters. Yes, sir. 

Mr. Chertoff. To do that is to put yourself at risk of being fired; 
right? 

Mr. Freemyer. Absolutely. 

Mr. Walters. Yes, sir. 

Mr. Chertoff. Thank you. 
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The Chairman. Senator Sarbanes. 

Senator Sarbanes. Mr. Chairman, Fm going to forbear, but Fm 
very tempted to ask each of these witnesses whether they put bill- 
ing records on the table in the Book Room just in order to get it 
clear here. I don’t know how many times we have to ask that ques- 
tion and get an answer to it. 

Ms. Marshall, I wasn’t clear on one answer you gave. Did you say 
that staff, on occasion, used the Exercise Room? 

Ms. Marshall. Yes, sir, I did. 

Senator SARBANES. If I were a staff person there who used the 
Exercise Room, would I have to get permission every time I did it, 
or would I sort of ask once and then be able to use the Exercise 
Room thereafter? 

Ms. Marshall. Ask once and then be able to use the Exercise 
Room when available when you have time. 

Senator Sarbanes. When it didn’t conflict with anybody else? 

Ms. Marshall. Yes. 

Senator Sarbanes. So there would be staff who could use the Ex- 
ercise Room or who were using the Exercise Room, but may have 
asked some time ago for permission to do so; is that correct? 

Ms. Marshall. Yes, sir. 

Senator Sarbanes. Who would they ask permission of? 

Ms. Marshall. Well, they might come to me and ask me to ask 
the First Family or might ask them directly. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Ms. Marshall, I understand that there had 
been some degree of renovation and work done at the White House 
during the summer of 1995; is that correct? 

Ms. Marshall. Yes, it is. 

Mr. Ben-Veniste. Could you give us a summary of what that 
work entailed? 

Ms. Marshall. Well, there are two projects that I recall specifi- 
cally while I was working in the Book Room: One was reconstruc- 
tion — part of the HVAC system. They had to gain access through 
a cubbyhole in the Exercise Room, “they” being the construction 
workers. They had to move a TV console out of the way. They went 
down into this cubbyhole area, and I only recall that specifically be- 
cause the wallpaper, I believe, was ripped a little bit so we had to 
replace the wallpaper. They were in there for a bit of time. 

The other project that I recall is in the Book Room. I was sitting 
in the Book Room, and you would hear all the time this very loud 
noise above you while the construction workers were walking and 
drilling and doing their various duties. And this one time I heard 
a very loud noise above me, and all of a sudden paint chips and 
plaster chips started to fall on my head and I ran out of the room. 
I went downstairs and I told the Ushers that the ceiling was com- 
ing in, and I got very nervous because I thought one of the guys 
was going to fall in on me. And if you saw these guys, they are 
pretty big, they are big construction workers 

Mr. Ben-Veniste. I have seen construction workers, yes, and 
most of them are big. 

Ms. Marshall. No one ever came through, thank goodness, but 
there was paint and plaster chips and they had to repair this hole 
that was in the ceiling. 
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Mr. Ben-Veniste. When was that? 

Ms. Marshall. Latter part of July. 

Mr. Ben-Veniste. We had that here, too, the sensation that the 
sky was falling from time to time. But yours was more literal, I 
take it? 

Ms. Marshall. Yes. 

Mr. Ben-Veniste. Things were going bump there at the White 
House with the — when you say HVAC, the heating, ventilation, and 
the air conditioning system, as we understand from Ms. Huber’s 
testimony, had to be replaced or renovated or something was going 
on with that; is that correct? 

Ms. Marshall. Yes. 

Mr. Ben-Veniste. Mr. Walters, could you be more specific about 
what work was actually being done or should I ask Mr. Freemyer? 

Mr. Walters. We are both very familiar with it. It has been 
going on now for 2 V 2 years. It’s a replacement of the Executive Res- 
idence heating, ventilating, and air conditioning system that dates 
back to the 1950’s to the renovation of the house. It’s that entire 
system that’s being replaced, which entails some type of activity in 
almost every area of the White House. 

Mr. Ben-Veniste. So during the summer months of 1995, there 
was some dislocation concerning these renovations that were being 
made? 

Mr. Walters. Yes, sir. 

Mr. Ben-Veniste. The considerable amount of noise and the inci- 
dent Ms. Marshall has described, I take it you’re familiar with? 

Mr. Walters. Yes, sir. I think it is a little bit larger in Ms. Mar- 
shall’s mind 

Ms. Marshall. He wasn’t there. I was. It certainly seemed as 
though someone was coming through. 

Mr. Ben-Veniste. I guess the sensation of having the ceiling fall 
on you is more real when you experience it than if it’s described 
to you. But in any event, there were things being moved around. 
There was dislocation. I think Ms. Huber said that a closet which 
had been previously accessible had to be walled off and taken for 
purposes of locating a duct there? 

Mr. Walters. That’s correct. 

Mr. Ben-Veniste. Where was that vis-a-vis Carolyn Huber’s 
work space? 

Mr. Walters. The closet was what was referred to earlier as 
Mrs. Clinton’s office. It’s in the northeast corner of that room. 

Mr. Ben-Veniste. Is that the same closet — have you been follow- 
ing these proceedings that have been going on for some while, is 
that the same closet where Ms. Huber had directed that certain 
documents be stored? 

Mr. Walters. I do not know that, sir. 

Mr. Ben-Veniste. Do you know, Ms. Marshall? 

Ms. Marshall. That Ms. Huber directed certain documents 

Mr. Ben-Veniste. That the documents which Ms. Huber directed 
be stored in a closet, was it the same closet that was taken by this 
HVAC 

Ms. Marshall. I know Ms. Huber at some point had filed boxes 
in that closet. 

Mr. Ben-Veniste. In that closet, OK. 
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Can you tell us your observations of Ms. Huber’s use of the Book 
Room during the summer of 1995? 

Ms. Marshall. Me? 

Mr. Ben-Veniste. Yes. 

Ms. Marshall. Well, I can’t say with any exact recollection if she 
was ever in the room. She may have passed through the room, but 
while I was working in there, I don’t recall her doing any specific 
work at all. 

Mr. Ben-Veniste. What was that table used for? 

Ms. Marshall. The table 

Mr. Ben-Veniste. In the Book Room. 

Ms. Marshall. There are two actually. There’s a cart generally 
that’s rolled in and it could be a flatbed cart or it could be a two- 
tiered cart, and that generally has follow-up things on it, things 
from trips, and I mostly use that cart. The table that’s against the 
bookshelves has books stacked on it, newspaper clippings, maga- 
zines, things of that sort. Most of the items on there are more 
Carolyn’s library project. She was trying to put together a library 
system in the Book Room and throughout the house; and from 
what I understand, it’s not completed yet. 

Mr. Ben-Veniste. So that Ms. Huber had occasion in the sum- 
mer of 1995 to use that table sort of as a staging area or collection 
area for her projects? 

Ms. Marshall. Yes. 

Mr. Ben-Veniste. Can you tell us the general condition of that 
table and the area around it? 

Ms. Marshall. Well, my scratch marks on my diagram sort of 
show, I think, to a certain degree that it was a messy table. It had 
things piled. There weren’t exactly stacked — if you can make it out, 
that’s a table against that wall. And those are books and maga- 
zines and newspaper things — newspaper items, and there were 
boxes that were underneath. Those as well were filled with books 
and newspaper items and clips and things of that sort. And around 
it, generally when gifts or follow-up items would come off the road 
or be sent over from the West Wing or from the gift unit, those are 
put in bags and sort of set around the room. 

Mr. Ben-Veniste. So the general condition of the room, would 
you say that this was a neat and tidy room, or was it one which 
was often found in disarray? 

Ms. Marshall. I would say it is one that is often found in dis- 
array. You can compare it to your mud room. It’s the place where 
you put things down while you’re passing on through and you say 
I am going to get back to that stuff in a few minutes or hopefully 
a few days and, you know, fix it up and tidy it up, but to sort of 
place stuff down there for a while. 

Mr. Ben-Veniste. So was it a place of sort of transition, mate- 
rials would come and go? 

Ms. Marshall. Yes, but they would come and go for a variety 
of reasons. Whenever there was a project going on in another room, 
if there was something that was taking place in the room that is 
referred to now as Mrs. Clinton’s office, all the items, boxes were 
being moved into the Book Room so that construction and things 
of that sort could go on in that room. If something was happening 
in the Book Room, all the items might be moved out and moved 
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into another room. That was sort of how boxes and items were han- 
dled around there. 

Mr. Ben-Veniste. I guess anyone who has lived through a ren- 
ovation would know the process of moving from one place to an- 
other and another as the work was being completed. And this, Mr. 
Walters, was going on for some considerable period of time, right? 

Mr. WALTERS. That’s correct. 

Mr. Ben-Veniste. Was there ever a period of time that you recall 
in 1995 where this table was sort of cleared off, that there was a 
period of orderliness? 

Ms, Marshall. In all of 1995 or July and August 1995? 

Mr. Ben-Veniste. Well, July and August. 

Ms. Marshall. No. 

Mr. Ben-Veniste. How about earlier in the year? 

Ms. Marshall. No. 

Mr. Ben-Veniste. We are told that the Book Room was then ap- 
propriated for use in connection with the actual writing of a book? 

Ms. Marshall. Yes. 

Mr. Ben-Veniste. Is that correct? 

Ms. Marshall. Yes, two different meanings. 

Mr. Ben-Veniste. The Book Room then had a double meaning? 

Ms. Marshall. Yes. 

Mr. Ben-Veniste. And at that point, a new cast of characters 
was introduced into that room and we probably don’t need to deal 
with that further, but I take it the character of what was going on 
in there changed at that point as it was assigned to the use of addi- 
tional people? 

Ms. Marshall. Yes. 

Mr. Ben-Veniste. I have nothing further, Mr. Chairman. 

The Chairman. Just a couple of quick ones. Do you know when 
the book writer started to use that room, Mr. Freemyer? 

Mr. Freemyer. I’m sorry, could you repeat that, sir. 

The Chairman. Do you know when the book writers, the people 
who were helping prepare Mrs. Clinton’s book, when they started 
to use that room? 

Mr. Freemyer. I don’t recall specifically. I think probably June, 
July, somewhere in that area, sir. 

The Chairman. Suppose I said early August. 

Mr. Freemyer. Pardon me? 

The Chairman. Were they using that room in early August? 

Mr. Freemyer. Yes, sir. 

The Chairman. And I think we’ll find that that is the case, but 
we can try to establish that later. I don’t think it is a great point 
here, but we’ll get to that. 

Mr. Walters, have you ever seen any other staff members, other 
than Ms. Marshall, use the Exercise Room? 

Mr. Walters. No, I’ve never seen any other members use that. 

The Chairman. Mr. Freemyer, have you ever seen any other staff 
members other than Ms. Marshall use the Exercise Room? 

Mr. Freemyer. No, sir, I have not. 

The Chairman. Ms. Marshall, you indicated that other staffers 
use the Exercise Room. You are not suggesting on a regular basis, 
are you? 

Ms. Marshall. Again, I don’t know what a regular basis is 
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The Chairman. Once a week, twice a week? 

Ms. Marshall. No, what I suggested is that it is open and avail- 
able if they request to use it. 

The Chairman. No, you didn't say that. You said that staffers 
use the Exercise Room. 

Ms. Marshall. Yes. 

The Chairman. I'm going to get a little more specific now. What 
other staffers and how often do they use them? Do you know a 
staffer or staffers who use the Exercise Room on a regular basis, 
twice a week, three times a week? Do you know of any? 

Ms. Marshall. I did, yes. 

The Chairman. Who did you know who used it on a regular 
basis? 

Ms. Marshall. There was a staff person who 

The Chairman. Who? 

Ms. Marshall. A staff person by the name of Helen Dickey. 

The Chairman. When did Ms. Dickey use the Exercise Room? Is 
this regular that she used the Exercise Room? 

Ms. Marshall. Yes. She regularly used the Exercise Room. 

The Chairman. How often? 

Ms. Marshall. I don’t know how often but certain evenings 
when I was up in that area, she would be up there on the treadmill 
or on the bike. 

The Chairman. Did she use it in August 1995? 

Ms. Marshall. I don’t recall — no, I don’t recall. 

The Chairman. It is not customary for the staff to use the Exer- 
cise Room? 

Ms. Marshall. Is it customary for all staff? 

The Chairman. For staff. I want to ascertain, you are one of the 
staff and you have used the Exercise Room; correct? 

Ms. Marshall. Yes, sir. 

The Chairman. On a regular basis; correct? 

Ms. Marshall. When I get the opportunity, yes, sir. 

The Chairman. So we’ve established that you’re one of those, but 
we’ve also established through your testimony that you did not see 
the papers so you couldn’t have put the papers there; right? 

Ms. Marshall. Yes, sir. 

The Chairman. Now, who else, what other staffers used the Ex- 
ercise Room that you know of, and do you know of any who used 
it during August? 

Ms. Marshall. I can’t state with any specificity any staff that 
used it during August. 

The Chairman. OK. See, Ms. Dickey, I think it’s important 

Ms. Marshall. I’m Ms. Marshall. 

The Chairman. Ms. Marshall, excuse me. I think it’s important 
that we be careful because what we’re attempting to do is to find 
out who actually did have access, but who did come into the room. 
We know that construction workers came in, but they were under 
strict supervision and there were orders as to what they could and 
couldn’t move with the threat or with the proviso of dismissal, and 
we know who worked for the Ushers, et cetera, similarly were in- 
structed. 

But you see, if we leave it open, that all staff has access, then 
we create something that if indeed you had one person, Helen 
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Dickey, who’s used — and she may or may not have used it. You’re 
not sure whether she used it in August. We’ll ascertain from her. 
But you saw her use it, but you’re not aware of any other staff dur- 
ing August 

Ms. Marshall. No, I am not. 

The Chairman. During a 2-week period of time from the begin- 
ning to the second week in August, are you aware of any guest who 
may have used the Exercise Room? 

Ms. Marshall. I can’t state names with specificity, but there 
were guests, house guests going in and out. 

The Chairman. There were house guests, but you’re not certain 
which, if any, of them used the Exercise Room? 

Ms. Marshall. Well, I know there were house guests going back 
and forth, and I can here the whirring of the various machines, but 
I didn’t go back there to see exactly who was on the treadmill or 
who exactly was on 

The Chairman. Would that hold true — you knew there were 
guests and you could hear — and I am trying to be a little specific 
here 

Ms. Marshall. Sure. 

The Chairman. — and you heard the exercise machine going, the 
treadmill. Did you know they were a guest, or could it have been 
Mr. Clinton or Mrs. Clinton? 

Ms. Marshall. No, I don’t know with any certainty, but it was 
generally during the middle of the day when I was doing my work 
and Mrs. Clinton — if I was up there, Mrs. Clinton would be in her 
office, so it wouldn’t seem as though Mrs. Clinton would be back 
there exercising. 

The Chairman. We’ll get the log and with some specificity as it 
relates to guests in July and August and we’ll then begin to exam- 
ine those who may have used the Exercise Room. But again, I 
think the universe of people we’re talking about who may have had 
opportunity to use this was bigger than those who actually did, and 
even that universe is quite small. 

What is the distance between the main door to the Book Room 
and the door to the Exercise Room, if you were to approximate? 

Ms. Marshall. Again, I’m not very good at distances. 

The Chairman. Let me ask our architect, Mr. Freemyer. Would 
you give us 

Mr. Freemyer. I would say it’s about 6 feet, sir. 

The Chairman. Six feet. All right. Well, I think you’ve answered 
all our questions. But let me ask you one other question. You don’t 
have any idea or any knowledge as to who put the documents on 
the table, do you, Ms. Marshall? 

Ms. Marshall. No, I do not. 

The Chairman. Mr. Walters, the same thing. 

Mr. Walters. No, Mr. Chairman. 

The Chairman. I know we asked you directly, but I am going to 
ask you, Mr. Freemyer. 

Mr. Freemyer. No, sir, I do not. 

The Chairman. I am not going to pursue this. I think we have 
eliminated certainly the three of you. We have eliminated people 
that you may have knowledge of who were in the vicinity who may 
have indicated to you somehow or some knowledge to you — how it 
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must have gone in there. I think the construction workers we can 
fairly, safely assume that it was highly unlikely that they would 
have put a document there. The executive staff at the residence, I 
think, is rather unlikely given the incredible restrictions. I mean, 
they are told if you move papers, is that right, without order, Mr. 
Freemyer, that’s a subject you can be dismissed for? 

Mr. Freemyer. Yes, sir, they know not to move things. 

The Chairman. Mr. Walters, the same with people under your 
charge? 

Mr. Walters. Yes, sir. 

The Chairman. That’s embodied in them, that’s part and parcel 
of their creed? 

Mr. Walters. Unless they’re instructed to do so. 

The Chairman. I want to thank you. 

Senator Sarbanes. I have one question. Mr. Freemyer, when the 
Chairman said the construction workers are under strict supervi- 
sion or strict scrutiny, what do we mean by that? 

Mr. Freemyer. I believe what he means and what I would mean 
by that is that the construction workers are escorted by the Secret 
Service at all times when they’re performing work in the residence, 
so there is actually a person there observing the workers while 
they are working. 

Senator Sarbanes. Suppose you have three or four workers 
working in two or three rooms. You have a Secret Service person 
with each worker? 

Mr. Freemyer. It would really depend on the nature of the work. 
Sometimes there would be multiple escorts. Sometimes there might 
be a single escort and he would position himself between the two 
areas of work where he could observe them simultaneously. 

Mr. Ben-Veniste. That would be a function of what resources 
were available and what jobs were being done? 

Mr. Freemyer. That’s correct. 

Mr. Ben-Veniste. Now, Ms. Marshall, did you ever notice that 
despite the creed of the construction workers at the White House, 
that things got moved from time to time during this construction 
process? 

Ms. Marshall. Yes, I think it’s sort of the necessity of what was 
going on. 

Mr. Ben-Veniste. So the issue is not whether things were moved 
around. It’s a question of whether people were observed, whether 
there was discussion with other supervisory personnel about mov- 
ing the objects and then moving them back, but there is no ques- 
tion that things got moved around during this period of time? 

Mr. Walters. If I can, Mr. Ben-Veniste, the thing that needs to 
be made clear, I think, is the things that were removed were being 
moved by the appropriate people, by either our staff who are 
charged with moving the historic furniture or pieces of personal be- 
longings or whatever is in that area. A construction worker would 
not just come up and move something. 

Mr. Ben-Veniste. Did Ms. Huber from time to time direct people 
to move things around as far as you recall, Mr. Walters? 

Mr. Walters. Yes. She requested us to move things for her at 
times. 

Mr. Ben-Veniste. I have nothing further. 
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The Chairman. All residence staff do have security clearances? 

Mr. Walters. Yes, sir, that’s my understanding from the Secret 
Service and the White House Security Office. 

The Chairman. Senator Grams, did you have any questions? 

Senator Grams. No, thank you. 

The Chairman. I want to thank the witnesses for their coopera- 
tion and for their testimony. It is important, because again, we are 
attempting to ascertain how did the papers come there and by 
eliminating, and I think it’s absolutely safe with respect to all 
three of you, we eliminate the three of you and I think it is safe 
to conclude that staff would not accidentally place these docu- 
ments. They are given the strict prohibitions and limitations and 
directions and constraints that they have operated on over the 
years, so we have to try to do the best we can to narrow the uni- 
verse down. But I want to thank you for your cooperation, and I 
also make note of the fact that we get out of here with some degree 
of humanity. We have a little bit left in the day, and I want to 

Senator Sarbanes. Bring on the next panel, Mr. Chairman. 

[Laughter.] 

The Chairman. I want to commend my colleague because I be- 
lieve were it not for his insightfulness earlier in the day, we would 
have been here much later, still with the first panel, and not gotten 
nearly the cooperation or the information that we have, and would 
have been bogged down. So I thank Senator Sarbanes and Mr. Ben- 
Veniste for your very helpful suggestions in how to deal with our 
first panel. 

Mr. Ben-Veniste. Thank you, Mr. Chairman. 

The Chairman. We stand in recess until Tuesday at 10:30 a.m. 

[Whereupon, at 3:50 p.m., the hearing was adjourned, to recon- 
vene at 10:30 a.m., on Tuesday, February 13, 1996.] 

[Appendix supplied for the record follow:] 
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residence. 
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that she found them and just threw them in a box of 
things that she was collecting in that room to bring 
hack over to her East Wing office to sort through, 
and determine what to do with. 

And then she said, and she said she hadn't 
looked at them. Then at some point she said she knew 
they were Madison records or she knew they were 


\ Page 16 
Law firm records. 

And so we asked hei\ and I don't remember 
who exactly was doing the questi ons, we were all 
talking to her. \ 

Q Did she indicate\vhen she knew thc\ were 
Rose Law Firm records ? \ \ 

A WelL I'm about to get to that. 


Ill out in the hailway for a minute and talk about what 
12 | to do. 

|3| l talked about whether we should copy the 
HI records, or whether there may be some interest in the 
|5| records that should require us to do something with 
lei them before we copied them. j 1 

| 7 | We discussed that for awhile, and then j i 
I si concluded that because the records were under 
— subp o e n a b y tw o di ff e r e n t entitiesv-maybe three, 1 
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131 
HI 
ISI 
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HI 
ISI 
HI 
1101 
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1141 
1151 
1161 
Law 
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1201 
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1 1 o i think the RT C had an outstanding subpoena as well. 
Mil and because they contained new information that 
I (21 needed to be examined, that it was important to get 
>121 the copies made.- 


First she said she didn't lookat them, 
she just threw them in the box. 

Then she said something about them knowing 
at the time that they were Rose Law firm records. 

So we asked her, wait a minute. I thought 

you didn't look at them. You know, did you look at 

them then? 

And she said, well, having been the office 
manager of the Rose Law Firm. 1 know what Rose 

Firm records look-like. -» o I l oo k ed~arthem long 
enough to identify them as Rose Law Firm-records. 
And I threw themhi the box. But she said I didn’t 
look at them long enough to realize that they were 
Madison billing records from ^85 and '86. 

So this conversation is occurring, you 
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know, between the time' we got there and the time we 
moved into the next room. And had started going 
through the records. , 

She's going through them page by page. 

Q Did shelsay anything about the records as 
'he was going through them page by page? 

A She pointed put the red handwriting and 
identified that as Foster's handwriting. She 
identified, she observer! that everything about the 
records was a copy except the original handwriting of 
Vince Foster. 

And she observed that som^of the 
handwriting was Mis. ClintorKs that appeared to 


We talked about who should produce>he 
1 15| records. Whether Schuelke should, whether the 
White \ j 

i tot House should, or whether Kendall should. We talked 
117) about that for, you know, ten minutes orlo, and 
lisi concluded that Kendall would produce the records. 

I i<J| Q You mentioned there was discussion of 
|20| doing something prior to copying the records. Do vou 
12 1 1 recall precisely what that something would be? 

22 [ A Well. I asked the question whether these 

Page 19 

1 1 ] records were records that there may be some interest 
|2| in fingerprinting at some point, and should we, you 
131 know, reserve on copying ^handling them. And that 
Hi was the question that we discussed and then decided 
|S| that the competing demands. forViese documents, as 
|6| well as the obligation to the clients to analyze 
|7) them, were compelling and we oughtto get them 
| copied 

.as possible to 
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HI 

HI 
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promptly and turn them over as qu 
the Independent Counsel. 

Q Was there any discussion of notifying the 
Independent Counsel and asking the Independent 
Counsel w hether steps should be taken to preserve the 
records with a minimum of fingerprints on them . 
smudging and fingerprints? I 

A No. j | 

Q Okay, go ahead with the narrative . 

A I can't remember where 1 left off. I 
Q You were discussing the copying of the 
records, and you decided that the countervailing 
considerations required ~ / f 

ish/left 


MR. WITTEN: 



been placed there at tl 
in '85 or '86. 

She may have identified other handwriting 
on the bills birt J don't remember. There may have 
been a bookkeeper or somebodyTike that whose 
handwriting she recognized that agabvfooked like it 
would have been placed on there in '85 or 
We looked at the materials for awhile. 

Then I suggested to Kendall and Schuelke that we 
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think I waa4rying to 
remember what else we discussed/ 

Oh. we discussed whether we could get them 
copied fast eoough that nigpoo turn them over to at 
least the Independeot£Xmsel that night. 

I believe youepi-e'full -si zed set of 
t h aa e -doCCments as we began the copying process. 

|9| which you know happened in a different segment of 
: |I0| this evening. It became clear tbat we couldn't get 
1 1 1 1 that whole process completed that night, but when we 
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By U.S. Mai! and Facsimile 

Jane C. Sherburne, Esq. 

Special Counsel to the President 
The White House 
Washington, D.C. 20500 

Dear Jane: 

This follows up on our meeting of yesterday regarding the status of the White 
House’s efforts to respond to the Special Committee's August 25, 1995 document request: 

1. You have advised us that the White House will not be able to produce 
documents by the September 7, 1995 return date specified in the Committee’s August 25th 
request. As we discussed, any delay by the White House in producing documents will 
impact negatively on the Special Committee's ability to conclude its investigation by 
February 1996. You have agreed to provide an estimate to the Special Committee of 
when the White House will be able to produce all documents responsive to the 
Committee’s August 25th request. The Committee had hoped to begin depositions by 
mid-September. 

2. The scope of the next round of hearings will almost certainly include matters 
specified in both Sections 1(b)(2) and (b) (3) of Senate Resolution 120. The Special 
Committee will not be in a position to determine which (b)(3) matters will be covered 
until after we have begun to review documents and to take depositions. It is therefore 
essential that the White House begin to produce documents responsive to both (b)(2) and 
(b)(3) matters as promptly as possible. As we discussed, requests (a) through (e) in the 
Committee's August 25th request correspond roughly to the matters specified in Section 
(b)(2) of Senate Resolution 120, and requests (f) through (1) correspond to (b)(3) matters. 

3. You asked for further clarification of requests (a), (b), (e) and (h) of the Special 
Committee’s August 25th document request. Documents responsive to requests (a) and 
(b) would include, inter alia , any and all records, within the possession, custody or control 
of the White House, regardless of format, including, but not limited to, e-mail, electronic 


1558 


"dump files," memoranda, correspondence, notes, and records in any other medium, 
including drafts of any of the foregoing, that reflect, refer or relate to: 

(a) any information gathered, prepared or developed by any employee, 
consultant or agent of the Resolution Trust Corporation ("RTC") relating to 
Madison Guaranty Savings and Loan Association ("Madison") or Whitewater 
Development Corporation ("Whitewater"); 

(b) any actual or potential RTC criminal referral relating to Madison or 
Whitewater, including, but not limited to, any communication, contact or meeting 
relating to any actual or potential RTC criminal referral relating to Madison or 
Whitewater; 

(c) any actual or potential RTC civil action relating to Madison or 
Whitewater, including, but not limited to, any communication, contact or meeting 
relating to any actual or potential RTC civil action relating to Madison or 
Whitewater; or 

(d) any communication, contact or meeting between January 20. 1993 and 
August 5, 1994, including, but not limited to, all records of telephone conversations 
or wire communications, relating to any subject, between: 

(i) President William Jefferson Clinton, Hillary Rodham Clinton, or any 
present or former member of the White House stall, and 

(ii) any present or former employee of the RTC, Lisa Aunspaugh, 
Dennie Beard, George Betts, Tom Butler, Paula Casey, Andrew Clark, Don 
Denton. John Flake, any present or former employee of Frost & Co., J.W. 
Fulbright, Eugene Harris, Bill Henley, David Henley, Jim Henley, Webster 
Hubbell, Marlin Jackson, Charles James, Jerry Jones, Dan Lasater, John 
Latham, any present or former employee of Maple Creek Farms, James 
McDougal, Lorene McDougal, Susan McDougal, Wali Muhammed, 
Sheffield Nelson, Robert Palmer, Judy Peacock, Charles J. Peacock III. R.D. 
Randolph, Beverly Bassett Schaffer, Mike Smith, Jim Guy Tucker, Chris 
Wade, Larry Wallace, Seth Ward, Betsey Wright, and Greg Young. 

4. Documents responsive to request (e) would include, inter alia , any and all 
records, within the possession, custody or control of the White House, regardless of 
format, including, but not limited to, e-mail, electronic "dump files," memoranda, 
correspondence, notes, and records in any other medium, including drafts of any of the 
foregoing, that reflect, refer or relate to: 
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(a) any communication, contact or meeting, including, but not limited to, all 
records of telephone conversations or wire communications, between any present 
or former employee of the White House and any other person, including, but not 
limited to, the Department of the Treasury, the Office of Government Ethics 
("OGE") or the RTC, relating to the report of the OGE to the Secretary of the 
Treasury, dated July 31, 1994 (the "OGE Report"), regarding White House- 
Treasury contacts concerning the RTC’s resolution of Madison, and related 
transcripts of depositions conducted by the Inspector General of the Department of 
the Treasury; or 

(b) all records of telephone or wire communications, including, but not 
limited to, phone logs, copies of message pads, and electronic or written records, 
relating to communications between June 1, 1994, and August 5, 1994, between 
members of the Office of the White House Counsel and any employee of the 
Department of Treasury (including, but not limited to, the Department’s Inspector 
General) or the Office of Government Ethics. 

5. Documents responsive to request (h) would include, inter alia , any and all 
records, within the possession, custody or control of the White House, regardless of 
format, including, but not limited to, e-mail, electronic "dump files," memoranda, 
correspondence, notes, and records in any other medium, including drafts of any of the 
foregoing, that reflect, refer or relate to: 


To the extent that you require further clarification of any of the Special 
Committee's other requests, please let me know. 


(a) the Rose Law Firm’s representation of Madison; or 


(b) the Rose Law Firm's representation of the RTC with regard to Madison. 



Robert J. Giuffra, Jr. 
Chief Counsel 


cc: Lance Cole. Esq. 

Democratic Deputy Special Counsel 
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THE WHITE HOUSE 

WA SHIN GTO N 


October 23, 1995 


BY TELECOPY 


Robert Giuffra, Chief Counsel 
United States Senate 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters 
534 Dirksen Building 
Washington , D.C. 20510-6075 

Dear Bob: 


Let's review the bidding: as far as we are aware, the 

White House has nearly completed its response to the Chairman's 
August 25, 1995 document request, and your subsequent expansions 
of his original request. Our compliance does not include certain 
material about which there had been outstanding cut-off date 
issues that were only resolved in your letter of October 17, 1995 
or the new requests made in your October 17 letter. Although 
your October 17 letter raises new issues that require further 
discussion, we anticipate we will have essentially completed our 
response to it by October 30. To date, we have produced nearly 
3,500 pages of White House records to the Committee. 

You have made it extraordinarily difficult to 
accomplish this result. From the Chairman's original request 
made three months after the Senate adopted Sen. Res 120, you have 
led us through a thoroughly confusing labyrinth of 
embellishments, qualifications, and elaborations. Keeping pace 
with your shifting and expanding requests has consumed hundreds, 
if not thousands, of hours of work on the part of White House 
staff . 


The cut-off date stated in vour October 17 letter 
enables us to finish our response to the Chairman's original 
request . Your October 17 letter provides an answer to our 
longstanding request for a workable cut-off date with respect to 
documents related to (b)(3) of the Resolution, the so-called 
"Arkansas Issues." In fact, your cut-off date was precisely what 
we proposed to you during our meeting on September 21, 1995. 
Needless to say, had you agreed to the cut-off date then instead 
of nearly a month later, we would be that much farther along in 
getting you what you want. 


Robert Giuffra, Chief Counsel 
October 23, 1995 

Page 2 
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Nonetheless, while waiting for your response to this 
question, we went ahead and provided the Committee more than 
2,000 pages of primary source material that we had located in the 
White House (in addition to the material made public by the House 
Banking Committee this summer) related to the Arkansas Issues. 
With the benefit of the cut-off date, we will now begin 
production of materials prepared by White House staff related to 
the Arkansas Issues. If there are such materials that we would 
prefer to discuss with you before production, we will identify 
them on a log. As stated above, we are aiming to provide this 
material to you by Monday, October 30, 1995 — which would be 
less than two weeks from the date you identified the cut-off 
date . 


Your October 17 letter also responded to our 
longstanding request for guidance on an appropriate cut-off date 
with respect to documents related to (b) (2) of the Resolution, 
the so-called "Washington Issues." Again, while awaiting your 
response, we have been providing (to the extent the Committee did 
nor already have it from White House document productions made in 
the summer of 1994) material created before March 4, 1994 that is 
responsive to Paragraphs (a) through (d) of the Chairman's August 
25, 1995 request. We have asserted no privilege with respect to 
any of this material. 

The August 5, 1994 cut-off date proposed in your recent 
letter, captures material created from March 4, 1994 (the date 
the Independent Counsel issued subpoenas to the White House for 
White House-Treasury "contacts" records) to the last day of the 
Committee's hearings on White House-Treasury contacts (also the 
date that Judge Starr was appointed to replace Robert Fiske as 
Independent Counsel) . During this time period, the White House 
conducted an internal review of White House-Treasury contacts, 
prepared for Congressional hearings on that subject and responded 
to requests from the Independent Counsel. Given the sensitive 
and privileged nature of the material created in connection with 
each of these activities, we believe it appropriate to discuss 
whether the request can be narrowed in a manner that provides the 
Committee an opportunity to review the material necessary for its 
inquiry without compromising Executive functions. 

Your October 17 request for all responsive documents, 
up to the present moment, found in the files of the President, 
Mrs. Clinton, Lloyd Cutler (presumably while he was White House 
Counsel) , Bruce Lindsey, and Margaret Williams is puzzling. Any 
material created after August 5, 1994 (to the extent such 
material even exists) would necessarily be a retrospective on the 
conduct that is the subject of the Committee's inquiry — all of 


Robert Giuffra, Chief Counsel 
October 23, 1995 
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which occurred prior to August 5, 1994 — and have no probative 
value . 


As you know, I have requested a meeting for Tuesday, 
October 24 with Mr. Chertoff and Mr. Ben-Veniste to discuss these 
requests and other issues raised by your October 17 letter. I am 
confident that good faith discussions about this material will 
produce an acceptable accommodation that satisfies the 
Committee's legitimate needs. 



Jane C. Sherburne 

Special Counsel to the President 


cc: Richard Ben-Veniste, Minority Special Counsel 
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INVESTIGATION OF WHITEWATER 
DEVELOPMENT CORPORATION 
AND RELATED MATTERS 


TUESDAY, FEBRUARY 13, 1996 

U.S. Senate, 

Committee on Banking, Housing, and Urban Affairs, 

Special Committee to Investigate Whitewater 
Development Corporation and Related Matters, 

Washington, DC. 

The Committee met at 10:39 a.m., in room 216 of the Hart Sen- 
ate Office Building, Senator Alfonse M. D’ Amato (Chairman of the 
Committee) presiding. 

OPENING COMMENTS OF CHAIRMAN ALFONSE M. D’AMATO 

The Chairman. The Committee will come to order. 

Do we have our witnesses? 

The Clerk. They’re on the way up. 

The Chairman. While we are waiting for the witnesses, I will 
ask Senator Sarbanes if he has any opening remarks or comments 
that he would like to make at this time. 

Senator Sarbanes. No, thanks. 

The Chairman. Ms. Hemreich, Mr. Bratton, would you stand for 
the purposes of taking the oath, please. 

[Whereupon, Nancy Hemreich, Deputy Assistant to the Presi- 
dent & Director of Oval Office Operations; and Sam I. Bratton, 
Chairman, Arkansas Public Service Commission; were called as 
witnesses and, having first been duly sworn, were examined and 
testified as follows:] 

The Chairman. Ms. Hemreich and Mr. Bratton, if you have any 
statement that you would like to give to the Committee before we 
start, we would be very pleased to receive it. 

Ms. Hemreich. 

SWORN TESTIMONY OF NANCY HERNREICH 
DEPUTY ASSISTANT TO THE PRESIDENT & 
DIRECTOR OF OVAL OFFICE OPERATIONS 
FORMER SCHEDULING SECRETARY TO THE GOVERNOR 

Ms. Hernreich. I don’t, Mr. Chairman. 

SWORN TESTIMONY OF SAM I. BRATTON, JR. 

CHAIRMAN, ARKANSAS PUBLIC SERVICE COMMISSION 
FORMER COUNSEL TO THE GOVERNOR 

Mr. Bratton. I don’t, Mr. Chairman. 
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The Chairman. Then we will turn to Mr. ChertofT. 

Mr. Chertoff. Thank you, Mr. Chairman. 

Mr. Bratton, what’s your current position? 

Mr. Bratton. I am Chairman of the Arkansas Public Service 
Commission. 

Mr. Chertoff. Ms. Hernreich, what’s your current position? 

Ms. Hernreich. I am Deputy Assistant to the President and Di- 
rector of Oval Office Operations. 

Mr. Chertoff. Now, I want to direct your attention to the mid- 
1980’s, in particular, the period from 1984 to 1987. Mr. Bratton, 
what was your job then? 

Mr. Bratton. I was Counsel for Legal and Financial Policy in 
Governor Clinton’s staff. 

Mr. Chertoff. Ms. Hernreich, what was your position during 
that period of time? 

Ms. Hernreich. Starting in 1985, I was the Scheduling Secre- 
tary for Governor Bill Clinton. 

Mr. Chertoff. Now, Mr. Bratton, I want to direct your attention 
to 1985. Did you know a person by the name of Beverly Bassett? 

Mr. Bratton. Yes, I do. 

Mr. Chertoff. She was the Arkansas Securities Commissioner 
starting in 1985? 

Mr. Bratton. Yes, she was. 

Mr. Chertoff. Did she report to you? 

Mr. Bratton. I was the liaison in the Governor’s office with the 
Securities Department, among other agencies. 

Mr. Chertoff. Her responsibilities included regulating savings 
and loans? 

Mr. BRATTON. She had the responsibility to enforce the Arkansas 
savings and loan statutes, yes. 

Mr. Chertoff. And she reported to you from time to time on her 
activities; right? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. In 1985, did she make you aware of the fact that 
there had been a proposal on behalf of Madison Guaranty Savings 
& Loan to issue preferred stock? 

Mr. Bratton. At this point, I don’t have a specific recollection 
that she did so. I think she probably did. 

Mr. Chertoff. Were you familiar in 1985 with Madison Guar- 
anty Savings & Loan? 

Mr. Bratton. Generally. 

Mr. Chertoff. You knew it was a savings and loan operated by 
Jim McDougal? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. Did you know who Jim McDougal was? 

Mr. Bratton. Yes, I did. 

Mr. Chertoff. Had you known Mr. McDougal personally? 

Mr. Bratton. Mr. McDougal had been on Governor Clinton’s 
staff for a brief period of time in 1979. I was also on the staff at 
that time. I knew him then. 

Mr. Chertoff. So you overlapped with him in terms of serving 
with Governor Clinton? 

Mr. Bratton. Yes. 
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Mr. Chertoff. Now did you also learn during 1985 and 1986 
that Madison Guaranty Savings & Loan had trouble in terms of its 
capital? 

Mr. Bratton. I was aware of that. 

Mr. Chertoff. And needed to get more money? 

Mr. Bratton. I was aware of that. 

Mr. Chertoff. Did you discuss that with the Governor? 

Mr. Bratton. I am sure I probably made him aware that the Se- 
curities Department through Ms. Bassett had passed that informa- 
tion on to me. 

Mr. Chertoff. What was his reaction? 

Mr. Bratton. I don’t recall specifically. 

Mr. CHERTOFF. Do you remember how many times you talked to 
Mr. Clinton about Madison during the period 1985 to 1986? 

Mr. Bratton. Probably several times, but I don’t have any idea 
how many. 

Mr. Chertoff. Now in the summer of 1986, you got word from 
Beverly Bassett that the Federal regulators were taking a serious 
look at throwing Mr. McDougal out of the savings and loan; right? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. In fact, she sent you a handwritten memo to that 
effect? 

Mr. Bratton. Yes. 

Mr. Chertoff. Have you seen that memo recently? 

Mr. Bratton. That memo was shown to me during a deposition 
on the 5th of January. 

Mr. Chertoff. I’m going to ask that we put it up briefly on the 
Elmo and we’re putting a copy before you. This is dated July 2, 
1986. We’ve seen this before in the hearings. Do you recognize this 
to be a note that Beverly Bassett sent you on July 2 relating to 
Madison Guaranty? 

Mr. Bratton. At this point, I do not specifically recall having re- 
ceived it, but I’m sure I probably did. 

Mr. Chertoff. Did you talk to Ms. Bassett about this? 

Mr. Bratton. I believe that she and I had a phone conversation 
either prior to her sending me the memo or probably after she sent 
the memo. 

Mr. Chertoff. Did you talk to the Governor about this? 

Mr. Bratton. I probably either had a conversation with him or 
sent him a short memo that would have summarized the informa- 
tion that had been passed on to me by Beverly Bassett Schaffer. 

Mr. Chertoff. Did you understand that the Governor had a re- 
lationship with Mr. McDougal? 

Mr. Bratton. I knew that he knew Mr. McDougal. 

Mr. Chertoff. When you received this memo, what was your im- 
pression or your understanding of the significance of the phrase, 
“Because of Bill’s relationship with McDougal, we probably ought 
to talk about it”? 

Mr. Bratton. I don’t know that I had any particular reaction to 
that. 

Mr. Chertoff. Was it customary in your position as one of the 
counsels to the Governor to get notice from regulators about pos- 
sible regulatory action that might affect somebody because of their 
relationship with the Governor? 
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Mr. Bratton. It was common practice for agency directors that 
I had liaison responsibilities with to notify me if they were taking 
action that they thought would be of interest or of concern to the 
Governor, without regard to whether it was limited to someone he 
might know. 

Mr. CHERTOFF. Well, this is not, of course, a reference to some- 
thing that has a public policy impact. The memo specifically put in 
terms of Bill’s relationship with McDougal, which you understood 
to be a personal relationship; right? 

Mr. Bratton. I understood that Governor Clinton knew Mr. 
McDougal. 

Mr. Chertoff. Did you also know that the Rose Law Firm was 
doing work for Madison? 

Mr. Bratton. I believe I had a general impression that Rose had 
done some work for the savings and loan. 

Mr. Chertoff. You knew that Mrs. Clinton was a partner at the 
Rose Law Firm? 

Mr. Bratton. Yes. 

Mr. Chertoff. Now did you learn in the summer of 1986 that 
the Federal Home Loan Bank Board had insisted that McDougal 
be relieved of his position at the savings and loan? 

Mr. Bratton. Yes. 

Mr. Chertoff. Did you report that to the Governor? 

Mr. Bratton. Fm sure I did. 

Mr. Chertoff. Do you remember his reaction? 

Mr. Bratton. No, I don’t. 

Mr. Chertoff. I would like to direct your attention to early 
1987. I want you to bear in mind that as of that point in time, you 
had learned about, as you have described to us, some of the issues 
with Madison involving the capitalization, that you learned that 
Madison and McDougal had been in trouble with regulators and 
you had learned that McDougal had been essentially kicked out of 
the savings and loan. Do you remember early in 1987, that there 
was the veto of a water and sewer regulatory bill known as Bill 
Number 1780? 

Mr. Bratton. Yes, I’m aware of that. 

Mr. Chertoff. And that was a bill that would have essentially 
created an exception that would allow a particular utility in the 
Little Rock area, specifically in the one called Castle Sewer and 
Water, to hook up to certain customers without having to be regu- 
lated by the Public Service Commission; is that right? 

Mr. Bratton. It would have deregulated from PSC jurisdiction 
a very narrowly defined class of water companies. Whether there 
was more than one, I don’t know. 

Mr. Chertoff. Did you recommend the veto on the original bill? 

Mr. Bratton. Yes, I did. 

Mr. Chertoff. And you did it because you thought it was too 
narrowly tailored to a particular company? 

Mr. Bratton. No, sir, I recommended that it be vetoed because 
it was unconstitutional, in violation of a provision in the State Con- 
stitution that prohibited what is referred to as special and local 
legislation. 

Mr. Chertoff. Meaning that it’s tailored to too specific a locality 
as opposed to generally applicable? 
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Mr. Bratton. Generally. 

Mr. CHERTOFF. At the time you recommended the veto, were you 
aware the legislation had been designed specifically to assist Castle 
Sewer and Water Corporation? 

Mr. Bratton. I don’t believe I was aware what entity was de- 
scribed in the bill. 

Mr. CHERTOFF. I would like to put up a memo dated February 
24, 1987, to a Mike Wilson from Jim Guy Tucker, and it is entitled 
“Proposed Legislation for Castle Sewer and Water Corporation.” 
The first paragraph says, “Attached is a proposed bill designed to 
take care of a problem of both Madison Guaranty Savings & Loan 
and Castle Sewer and Water Corporation.” Have you seen this 
memorandum before? 

Mr. Bratton. Not that I know of. 

Mr. CHERTOFF. Who was Mike Wilson? 

Mr. Bratton. Mike Wilson is a State Representative, and I be- 
lieve he was ultimately the sponsor of the legislation that we are 
discussing. 

Mr. CHERTOFF. It is this legislation, this initial effort, that you 
recommended the Governor veto and that the Governor did veto; is 
that correct? You can take a look at the bill. 

[Witness reviewed the document.] 

Mr. Bratton. Without comparing them word for word, I cannot 
say it is exactly what was the legislation we vetoed. It seems to be 
very similar. 

Mr. CHERTOFF. And again, at the time that you recommended 
the veto, you didn’t know that this had any particular connection 
with Castle Sewer and Water; right? 

Mr. Bratton. I do not have any recollection of knowing that — 
what entity it might have been connected to. 

Mr. CHERTOFF. Now, you learned sometime after the veto that 
Mr. R. D. Randolph was upset about the veto; right? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. Who is R. D. Randolph? 

Mr. Bratton. He apparently owned Castle Sewer and Water at 
that time. 

Mr. Chertoff. Do you know whether Mr. Tucker also had an in- 
terest in Castle Sewer and Water? 

Mr. Bratton. I did not know at that time whether Mr. Tucker 
had an interest in it or not. 

Mr. Chertoff. Had you heard at the time that a man by the 
name of David Hale had an interest in Castle Sewer and Water? 

Mr. Bratton. Not that I recall. 

Mr. Chertoff. But you did know Mr. Randolph had an interest 
in it? 

Mr. Bratton. Yes. 

Mr. CHERTOFF. How did you learn that Mr. Randolph was upset 
about the veto? 

Mr. Bratton. I believe I had a conversation with Mr. Randolph 
in which he expressed his concern about the veto of the legislation. 

Mr. Chertoff. What did he tell you? 

Mr. Bratton. I don’t recall specifically, and I’m not sure that I 
had a conversation with Randolph. I have a general impression 
that I did. I may have learned about his being upset about it from 
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some other way, but I think that Mr. Randolph probably called the 
Governor's office to inquire about the veto of the legislation and 
that I probably talked to him. 

Mr. Chertoff. And you understood that the nature of Mr. Ran- 
dolph's concern wasn't a disinterested issue about policy; it had to 
do with his particular interest in Castle Sewer and Water? 

Mr. Bratton. Yes. 

Mr. Chertoff. I want to put up a memo that is dated April 14th, 
to BC from NH with a cc to SB 4/15. Have you seen this before, 
Mr. Bratton? 

Mr. Bratton. I assume that I probably saw it in the time frame 
contemporaneous to what we're talking about. I don't specifically 
recall it. I was shown this memorandum during my deposition on 
January 5th. 

Mr. Chertoff. Ms. Hernreich, the initials “NH,” do you recog- 
nize those to be your initials? 

Ms. Hernreich. Yes, I do. 

Mr. Chertoff. And do you specifically remember preparing this 
memo? 

Ms. Hernreich. No, I do not remember preparing this memo. 

Mr. CHERTOFF. Having looked at the memo and having seen your 
initials, do you believe it was you who typed the memo? 

Ms. Hernreich. Yes. 

Mr. CHERTOFF. Do you remember the conversation with Mr. Ran- 
dolph? 

Ms. Hernreich. Vaguely. Since I've seen this memo, then I have 
a vague recollection of a conversation, but that is extremely fuzzy 
after all these years. 

Mr. CHERTOFF. Do you remember him being angry? 

Ms. Hernreich. No, I don't. 

Mr. CHERTOFF. Am I correct that it was your practice when you 
typed a memo like this to make an accurate record of what was 
said to you? 

Ms. Hernreich. I tried to, yes. 

Mr. Chertoff. That was your job? 

Ms. Hernreich. Yes. 

Mr. Chertoff. Now, Mr. Bratton, I want to direct your attention 
first of all to the date of the memo. Do you remember whether you 
talked to Mr. Randolph before or after this memo was written? 

Mr. Bratton. If I talked to Mr. Randolph, it was probably before 
this memorandum. As I say, I’m not sure that I did talk to him. 
I think it is quite likely that he called the office and talked to me 
about the veto, was not satisfied with our conversation and then 
came by in an effort to see the Governor directly. That is my gen- 
eral recollection of what I think is likely to have happened, al- 
though I do not have a specific recollection that that did happen. 

Mr. Chertoff. I want to direct your attention to the text of the 
memo. I take it that you will acknowledge that you are — it's essen- 
tially virtually certain you saw this memo; right? 

Mr. Bratton. Yes. 

Mr. Chertoff. The memo reads, “Mr. Randolph dropped by to 
see you this morning to talk to you about the Water Bill you ve- 
toed. He said that he talked to you on Sunday morning.” I guess, 
the “you” there would be Mr. Clinton? 
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Ms. Hernreich. I’m sorry? 

Mr. Chertoff. This is addressed to Bill Clinton? 

Ms. Hernreich. Yes. 

Mr. CHERTOFF. You write, “Mr. Randolph dropped by to see you 
this morning to talk to you about the Water Bill you vetoed. He 
said that he talked to you” and the “you” there would be Governor 
Clinton? 

Ms. Hernreich. Yes. 

Mr. Chertoff. “On Sunday morning. He wants to know if the 
veto is going to stand. He would like you to call Jim Guy Tucker 
about this. He said that he has a difficult time getting an answer 
from you. He mentioned a meeting between you, Tucker, and Jim 
McDougal a couple of years ago which involved $33,000. This was 
pretty cryptic.” Do you remember that portion of the discussion? 

Ms. Hernreich. No, I do not remember that portion of the dis- 
cussion. 

Mr. Chertoff. Mr. Bratton, when you got the memo and you 
saw that, what was your reaction to the fact that Mr. Randolph 
had in the middle of this discussion about the veto brought up a 
meeting between himself, Tucker, and McDougal that involved the 
Governor and $33,000? 

Mr. Bratton. I don’t have any specific recollection of having re- 
ceived the memo, so I don’t have any recollection of what reaction, 
if any, I would have had to any part of it. 

Mr. Chertoff. Does it look to you, looking at this memo, as if 
Mr. Randolph was pretty crudely communicating the idea that 
there was some issue in which he had provided $33,000 that he 
wanted to remind the Governor about in connection with this veto? 

Mr. Bratton. I have no idea what Mr. Randolph was trying to 
communicate. 

Mr. Chertoff. Was part of your job, Mr. Bratton, to protect the 
Governor against people who might come in and essentially say 
things to the effect of “I’ve given you money, now you owe me this”? 
Was that part of your job? 

Mr. Bratton. I would assume that was probably part of the re- 
sponsibility of everybody on the Governor’s staff. 

Mr. Chertoff. And you don’t have a recollection of reacting to 
this statement about the $33,000? 

Mr. Bratton. No, I do not. 

Mr. Chertoff. Did you know that in April 1985, there had been 
a fundraiser where approximately $33,000 had been raised to retire 
Governor Clinton’s debt from a 1984 campaign? 

Mr. Bratton. I know that now. I don’t recall whether I was 
aware of it at the time the fundraiser occurred or not. 

Mr. Chertoff. Would it refresh your memory if I told you that 
in the course of that fundraiser, thousands of dollars were raised 
for Mr. Clinton to retire this personal debt, including checks from 
Mr. Randolph and Mr. Tucker? 

Mr. Bratton. No, it would not. 

Mr. Chertoff. Would it refresh your memory if I told you that 
Mr. McDougal held the fundraiser at Madison Guaranty Savings & 
Loan? 
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Mr. Bratton. As I indicated, I am aware now that that occurred. 
I don’t believe that I made any connection between that fundraiser 
and any reference in this memo. 

Mr. CHERTOFF. The Governor wound up speaking to Mr. Ran- 
dolph, didn’t he, Mr. Bratton? After you spoke to Mr. Randolph, 
didn’t the Governor wind up speaking to Mr. Randolph? 

Mr. Bratton. I don’t know whether he did or not. 

Mr. CHERTOFF. Isn’t it your impression that he wasn’t, Mr. Ran- 
dolph wasn’t satisfied with his discussion with you and he went on 
to talk to the Governor? 

Mr. Bratton. It is my general recollection that that is probably 
what he wanted to do. I don’t know whether he actually had a con- 
versation with the Governor or not. 

Mr. Chertoff. Did the Governor tell you to find out more facts 
about this transaction? 

Mr. Bratton. Yes. 

Mr. Chertoff. Now, I want to show you a document marked 
DKSN 18009 which we’re going to put right in front of you. It’s un- 
dated, looks like it’s on a Post-it, and it says, “Ask Sam again. Be 
sure Walker has been called.” Do you recognize the handwriting? 

Mr. Bratton. I’m not sure. 

Mr. Chertoff. Do you know, was there a Representative Walker 
who was involved in this legislation? 

Mr. Bratton. He had — there was a member of the Arkansas 
General Assembly named Bill Walker who had some interest in 
this legislation. 

Mr. Chertoff. After you talked to Mr. Randolph, did you come 
to learn that Madison Guaranty was involved, had a specific inter- 
est in this whole issue about the veto and the water bill? 

Mr. Bratton. Yes. 

Mr. Chertoff. And that was the first time you learned it; right? 

Mr. Bratton. That is my recollection. 

Mr. Chertoff. You understood from your previous dealings with 
Beverly Bassett that Madison was an institution which had had a 
troubled history; right? 

Mr. Bratton. Yes. 

Mr. Chertoff. You understood that McDougal had been kicked 
out of the institution? 

Mr. Bratton. I was aware of that. 

Mr. Chertoff. You knew that the Rose Law Firm had done 
work for Madison? 

Mr. Bratton. It was my impression that they had done some 
work for Madison. 

Mr. Chertoff. Now, you understood in connection with the veto 
that this was a transaction of great interest to Mr. Randolph, to 
Mr. Tucker, and to Madison Guaranty Savings & Loan; correct? 

Mr. Bratton. I was aware that it was of great interest to Mr. 
Randolph and to Madison. I believe it was my impression at the 
time that Mr. Tucker was serving as counsel for one or more of the 
parties who were interested in the transaction. 

Mr. Chertoff. I want to show you a letter dated April 24, 1987, 
from Mr. Tucker directed to Governor Clinton. Was it your typical 
practice, when you were counsel working on a matter, to get copies 
from the Governor of correspondence relating to the matter? 
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Mr. Bratton. That would normally be the situation. 

Mr. CHERTOFF. After your conversation with Mr. Randolph, you 
were essentially assigned by the Governor to, as you testified ear- 
lier, develop more facts relating to the transaction; right? 

Mr. Bratton. That’s correct, but again, I am not positive that I 
did have a conversation with Mr. Randolph. I may have learned 
that he was upset about it in some other manner. I think I prob- 
ably talked to him, but I’m not positive I did. 

The Chairman. Can I ask you something? Prior to this line of 
questioning, Mr. Chertoff asked you about this memo to Bill Clin- 
ton from NH, NH is Ms. Hemreich; is that right? 

Ms. Hernreich. Yes. 

The Chairman. “Re: R. D. Randolph’s Visit” on the bottom left, 
what does that say? Did you prepare that, Ms. Hemreich? 

Ms. Hernreich. Yes, I did. 

The Chairman. Was that your handwriting or Governor Clinton’s 
there, cc? 

Ms. Hernreich. That’s my handwriting. 

The Chairman. So that meant that you sent Mr. Bratton a copy 
of this; right? 

Ms. Hernreich. I assume so. That’s what it indicates, yes. 

The Chairman. You sent him a carbon copy? 

Ms. Hernreich. Yes. 

The Chairman. He’s Governor’s counsel? 

Ms. Hernreich. Yes. 

The Chairman. You would typically in some kind of a manner of 
this type, some dispute, some irate constituent, whatnot, who had 
the ability to walk into the Governor’s office, you would send to his 
counsel this kind of thing, wouldn’t you? 

Ms. Hernreich. Well, in this case, it appears that I sent it to 
him after I had prepared the memo and sent it through to the Gov- 
ernor. 

The Chairman. In other words, you sent it to the Governor, the 
Governor then sends it back to you; right? 

Ms. Hernreich. That’s correct. 

The Chairman. What does he write there? Is that his hand- 
writing? 

Ms. Hernreich. Yes, it is. It says, “ugh.” 

The Chairman. That’s a little arrow; right? 

NIs Hernreich Yes 

The Chairman. That refers to “needs to call Tucker,” and that’s 
why he goes “ugh,” huh? 

Ms. Hernreich. I assume so. I don’t really know if that’s specifi- 
cally what he was saying “ugh” about. 

The Chairman. Well, it’s “ugh.” OK. And then what does he say 
after that? 

Ms. Hernreich. He doesn’t say anything after that. 

The Chairman. What’s that handwriting underneath? What does 
that say? 

Ms. Hernreich. It says, “See if Sam will call him.” 

The Chairman. Who is Sam? 

Ms. Hernreich. Sam Bratton. 

The Chairman. What did you do, Mr. Bratton? 

Mr. Bratton. I believe I called Mr. Tucker. 
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The Chairman. You remember this? This is not an uneventful, 
usual kind of thing that you get. Do you usually get this on a week- 
ly basis? 

Mr. Bratton. During a legislative session, we would have people 
upset about something on an hourly basis, and I had the respon- 
sibility of calling an awful lot of them, Mr. Chairman. 

The Chairman. Oh, really. This kind of thing? This kind of 
memo? Referring to $33,000? 

Mr. Bratton. I don’t know what the reference to $33,000 was at 
that time. 

The Chairman. Were you blind, deaf and dumb? Take a look at 
that. Now take a look at it. 

Mr. Bratton. Yes, sir, I have looked at it. 

The Chairman. Read what it says. Look, when you tell me that 
you don’t remember, I mean, are you really saying that you don’t 
remember? 

Mr. Bratton. Do I specifically remember, independent of having 
seen this memorandum, what happened on a daily basis about this 
legislation 8 years ago? No, sir. 

The Chairman. I’m not asking you about a daily basis. I’m ask- 
ing you about something which would appear to have — this has 
ramifications. “See if Sam will call him.” Did you call him? 

Mr. Bratton. Did I call who, Mr. Chairman? 

The Chairman. Who is it talking about? 

Mr. Bratton. I believe it is talking about Mr. Tucker, and I ap- 
parently did call Mr. Tucker because I subsequently prepared a 
memorandum to the Governor that contained information that I 
got from a telephone call with Mr. Tucker, perhaps two telephone 
calls with Mr. Tucker. 

The Chairman. So you did follow up and you did call him? 

Mr. Bratton. Yes. 

Mr. Chertoff. Mr. Bratton, I would like to go to this letter of 
April 24th to Governor Clinton from Mr. Tucker. The fourth para- 
graph there at the bottom begins, “R. D. Randolph, Madison Guar- 
anty Savings & Loan, and I were all very disappointed that this 
non-controversial bill was vetoed.” You have a copy of this letter? 

Mr. Bratton. I probably did. 

Mr. CHERTOFF. Did it strike you as interesting that the writer of 
the letter should make a point of saying that both Mr. Randolph 
and Madison Guaranty Savings & Loan were very disappointed by 
the veto? 

Mr. Bratton. I don’t recall. 

Mr. Chertoff. Did you go in to the Governor at this point and 
say, “Governor, there might be a problem here, because your wife’s 
firm has done work for Madison Guaranty, McDougal had a rela- 
tionship with you in the past, he was tossed out of the bank, there 
are all kinds of problems with the savings and loan.”? Did you give 
him any kind of a warning or suggest to him he might want to 
walk softly on this issue? 

Mr. Bratton. I don’t recall what conversations that I may have 
had specifically with the Governor. 

Mr. Chertoff. You have no recollection? 

Mr. Bratton. No, sir. 
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Mr. Chertoff. And you didn’t see anything about this Madison 
Guaranty and Randolph’s mention of $33,000 that raised a warning 
flag for you? 

Mr. Bratton. I had no idea what the reference to $33,000 was 
at the time, to the best of my recollection, no. 

Mr. Chertoff. Did you ask? 

Mr. Bratton. I don’t believe I did. 

Mr. CHERTOFF. Did you ask Mr. Tucker? 

Mr. Bratton. I don’t think so. 

Mr. Chertoff. Did you ask Mr. Randolph? 

Mr. Bratton. I don’t believe I did. 

Mr. Chertoff. Did you ask Governor Clinton? 

Mr. Bratton. I don’t think so. 

Mr. CHERTOFF. Did Governor Clinton say to you, “Sam, there’s 
a reference to $33,000, I have no idea what this is about.”? 

Mr. Bratton. I don’t have any recollection of that. 

Mr. CHERTOFF. Did you assume the Governor knew what the ref- 
erence was about? 

Mr. Bratton. I assume that he probably did. 

Mr. CHERTOFF. And you didn’t want to push it anymore? 

Mr. Bratton. I don’t recall that I asked him and I don’t believe 
he told me. 

Mr. Chertoff. When you saw Madison Guaranty Savings & 
Loan on this letter, that didn’t ring a bell or raise a warning flag, 
either; right? 

Mr. Bratton. I don’t recall specifically having seen this letter, 
although I’m sure I probably did. 

Mr. Chertoff. Three days later, on April 27, 1987, there’s a let- 
ter written to the new lawyers who were representing the Federal 
regulators who were now supervising or taking a more intensive 
role in supervising the savings and loan. It is a letter from Jim 
Guy Tucker that reads, “Dear Jeff, Governor Clinton vetoed 
H.B. 1780. He has told R. D. Randolph and the sponsors that the 
veto was an error he will correct if there is a special legislative ses- 
sion.” Was the veto an error, Mr. Bratton? 

Mr. Bratton. I’m not sure what is meant by the reference to the 
veto being an error. I have no reason to think that the veto was 
an error. 

Mr. Chertoff. Did the Governor tell you before April 27th that 
he considered the veto an error? 

Mr. Bratton. Not that I recall. 

Mr. Chertoff. Were you part of the discussion that the Gov- 
ernor had with Mr. Randolph and the sponsors in which he indi- 
cated the veto was an error? 

Mr. BRATTON. I don’t recall being present with any conversation 
that the Governor had with Mr. Randolph. 

Mr. Chertoff. Did you get a copy of this letter? 

Mr. Bratton. Not that I recall. 

Mr. CHERTOFF. Did the Governor tell you he had spoken to Mr. 
Randolph and said the veto was an error? 

Mr. Bratton. I don’t believe he ever told me that he had told 
Mr. Randolph that the veto was an error. 

Mr. Chertoff. Now, you indicated that you were asked to do 
some research and get more of the facts together on this; right? 
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Mr. BRATTON. That’s correct. 

Mr. Chertoff. You prepared a memo for Governor Clinton in 
May on this; right? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. I would like to put up your memo dated May 19, 
1987, “To: Governor, From: Sam, Subject: Sewer District Regula- 
tion Legislation.” At the time that you pulled together your re- 
search on this legislation, were you aware that the Rose Law Firm 
had been specifically asked in 1986 to do legal research on this 
very issue, whether there could be an extension of the utility to cer- 
tain individuals who were not within the particular development 
that the utility serviced? 

Mr. Bratton. I don’t believe so. 

Mr. CHERTOFF. Did you know that Mrs. Clinton herself had re- 
viewed a memo of legal advice, indicating to Madison that they had 
a certain ability to extend their utility operations? 

Mr. Bratton. I don’t believe I was aware of that. 

Mr. Chertoff. Did the Governor ever mention that to you? 

Mr. Bratton. I don’t think so. 

Mr. Chertoff. Let’s get into your memo here. This is something 
you wrote yourself; right? 

Mr. Bratton. Yes. 

Mr. Chertoff. It was based on your conversations with Tucker; 
is that right? 

Mr. Bratton. Yes. 

Mr. Chertoff. Tucker told you that the company had been sold 
to a company organized by R. D. Randolph to acquire the water and 
sewer utility? 

Mr. Bratton. That’s what the memo says. 

Mr. Chertoff. Did you know at the time that this transaction 
was part of a larger series of transactions involving IDC that have 
been subsequently characterized by regulators as — actually had al- 
ready been characterized by regulators as fictitious transactions? 

Mr. Bratton. I don’t believe I was aware of any of that. 

Mr. Chertoff. It goes on to say at the end of the first para- 
graph, “Madison Guaranty is the mortgage holder. Therefore, in 
Tucker’s opinion, the mortgage is invalid as the utility had not filed 
for regulation and obtained approval of the mortgage.” Is that what 
Tucker told you? 

Mr. Bratton. I assume it is. 

Mr. Chertoff. Did you know that a lawyer at the Rose Law 
Firm by the name of R. Davis Thomas had in October 1985, at the 
time of the original transaction, done research on what approvals, 
permits, et cetera, are necessary to operate sewer and water facili- 
ties? 

Mr. Bratton. I don’t believe I was aware of that. 

Mr. Chertoff. Did you know that another lawyer at the firm by 
the name of Rick Donovan had written a memo on February 17, 
1986, to Hillary Clinton, indicating that there could be potential 
problems if the water and sewer utility in this location didn’t sub- 
mit to regulation by the Public Services Commission? 

Mr. Bratton. I don’t think I was aware of that. 
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Mr. CHERTOFF. Mr. Tucker then went on in the third paragraph 
on the first page to indicate to you what the implications were of 
this problem he was having. He says: 

If the legislation exempting certain water and sewer companies from PSC regula- 
tion is not enacted in the Special Session, litigation will probably be initiated be- 
tween Madison Guaranty and the company owning the utility and that the initiation 
of litigation between those two parties would likely negate the possibility of the util- 
ity expanding its operation through any sort of arrangements with the City of 
Wrightsville. I assume the litigation would result because of the question of the va- 
lidity of the mortgage. 

So you understood from Mr. Tucker that if this legislation fix 
were not passed, the whole mortgage that underlay the transaction 
would suddenly be opened up to litigation; right? 

Mr. Bratton. That’s what the memorandum says. 

Mr. CHERTOFF. And was that an issue that was of concern to the 
State in an official capacity, whether there would be litigation be- 
tween two private parties on a mortgage? 

Mr. Bratton. No. 

Mr. CHERTOFF. Why did you put it in there? 

Mr. Bratton. Because it was part of the information about the 
background of the legislation, why it had been introduced in the 
first place, which was what I had been asked to provide the Gov- 
ernor was in essence a history of the legislation and what the par- 
ties’ interests in it were and what the concerns were, which is what 
I did. 

Mr. CHERTOFF. But this litigation between private parties over 
this mortgage would not be a public policy issue; right? 

Mr. Bratton. No, it would not. 

Mr. CHERTOFF. But it might be of interest to the lawyers or the 
people who were involved in the original transaction; right? 

Mr. Bratton. I assume it would be of great interest to the par- 
ties to the transaction. 

Mr. CHERTOFF. Let me finish this sentence. “And the fact that 
the S&L is now being operated under the close scrutiny of FSLIC 
and is no longer controlled by McDougal, et al.” Why did you put 
that phrase in? Why was that significant? 

Mr. Bratton. I don’t specifically recall. 

Mr. CHERTOFF. Was it to communicate the fact that because Mr. 
McDougal was no longer in control of the institution, he could no 
longer be counted on in terms of whether he would take certain 
steps in the litigation? 

Mr. Bratton. I don’t recall specifically what information I was 
provided that led me to include that sentence. 

Mr. CHERTOFF. Well, I mean, looking at it logically, you’re pre- 
paring a memo for the Governor in terms of deciding what position 
he wants to take on letting the legislation be resubmitted in an up- 
coming Special Session. And I take it it was the Governor who had 
to designate the items on the agenda for the Special Session; right? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. So if the Governor didn’t say yes to putting this 
on the list for the Special Session, it wasn’t going anywhere in the 
Special Session? 

Mr. Bratton. That’s correct. 
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Mr. Chertoff. And Tucker told you that he had a whole set of 
arrangements, business arrangements, in terms of refinancing his 
utility, that depended upon the passage of this legislation; right? 

Mr. Bratton. I don’t know that he told me he had a whole set 
of refinancing — I don’t recall being told anything beyond what’s set 
out in the memo. 

Mr. Chertoff. What he told you and what you made note of was 
that there would be litigation about the validity of the mortgage 
and that the S&L was no longer being operated and controlled by 
McDougal, but it was now under the close scrutiny of the regula- 
tors. You put that in the memo; right? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. That was your decision to put it in? 

Mr. Bratton. Yes. 

Mr. Chertoff. Why did you put it in? 

Mr. Bratton. It is possible that what I was suggesting there is 
that since the utility had originally been owned by the S&L and 
had been sold by the S&L, that while it was under McDougal’s con- 
trol, that McDougal might have been less likely to initiate litigation 
involving the mortgage than the regulators might have been. 

Mr. Chertoff. But you couldn’t count on McDougal anymore be- 
cause McDougal was out of the savings and loan; right? 

Mr. Bratton. I am not sure what you mean by “Count on 
McDougal.” 

Mr. Chertoff. In other words, McDougal would no longer be at 
the savings and loan to control whether there was litigation; right? 

Mr. Bratton. McDougal was no longer at the S&L. 

Mr. Chertoff. You knew when you wrote this that the Rose 
Firm had done work for the savings and loan; right? 

Mr. Bratton. I knew that the Rose Firm had done some work 
for the S&L. I had no idea whether the Rose Firm had done any 
work that had to do with any of these transactions. 

Mr. Chertoff. You knew that there was, as Ms. Bassett said, a 
special relationship between McDougal and the Governor; right? 

Mr. Bratton. I knew that the Governor and Jim McDougal knew 
each other and had known each other for a good while. 

Mr. Chertoff. Let me ask one last question. My time is up. We 
will come back to this. On the next page, you say in the memo, you 
talked to Robert Johnston, who was the head of the PSC, right, 
Public Service Commission? 

Mr. Bratton. Yes. 

Mr. Chertoff. He would have to review the proposal? 

Mr. Bratton. He wouldn’t have had to review the proposal, but 
it would have been my practice to talk with Johnston or someone 
at the PSC, if there was legislation that involved PSC jurisdiction. 

Mr. Chertoff. You said in the memo, “I did tell Robert” that’s 
Johnston, “that I thought you” and “you” is the Governor here; is 
that right? 

Mr. Bratton. Yes. 

Mr. Chertoff. You said, “Would be inclined to try to be of some 
help in resolving this problem.” Is that true? Did you tell Mr. John- 
ston that? 

Mr. Bratton. I assume I told Mr. Johnston that if I reported 
that in the memo. I don’t recall the specifics of my conversation 
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with Mr. Johnston, but I assume that’s what I told him if that’s 
what I wrote at the time. 

The Chairman. Senator Sarbanes. 

Senator SARBANES. I yield to Mr. Ben-Veniste. 

The Chairman. Mr. Ben-Veniste. 

Senator SIMON. Senator Sarbanes, I’m going to have to leave. If 
I could just have 1 minute, first of all. 

Senator Sarbanes. Certainly. 

OPENING COMMENT OF SENATOR PAUL SIMON 

Senator SIMON. I think it is significant that Governor Clinton ve- 
toed a bill that Madison Savings & Loan wanted. That, in itself, 
is significant. I would just like to ask Mr. Bratton this question: 
At any point, did Governor Clinton, in relation to this legislation, 
do anything that you would consider either illegal or unethical? 

Mr. Bratton. No, Senator. 

Senator Simon. I thank you. 

Mr. Ben-Veniste. Thank you, Senator. 

Mr. Bratton, let me pick up on the theme of Senator Simon’s 
question. To go back to the issue of the memorandum you received 
from Beverly Bassett Schaffer, you indicated that part of your job 
and part of the job of all people who worked for the Governor was 
to make sure that the Governor was insulated to the best of your 
ability from people who might make improper or inappropriate re- 
quests of him; is that correct? 

Mr. Bratton. Yes. 

Mr. Ben-Veniste. In that regard, Ms. Bassett Schaffer has testi- 
fied that she thought it appropriate that the Governor know, first 
of all, what the impending action was going to be with respect to 
a State-chartered S&L. Was that appropriate, in your view? 

Mr. Bratton. Absolutely. 

Mr. Ben-Veniste. Second, since it was well known that Mr. 
McDougal and Mr. Clinton had a relationship that went back a 
number of years, that she was putting the Governor on notice 
through you that there might possibly be some ramification in 
terms of a request from Mr. McDougal to do something, that the 
Governor should be forewarned and prepared about that. Did you 
regard that as appropriate? 

Mr. Bratton. Yes. 

Mr. Ben-Veniste. Now let’s go to the question — and with respect 
to anything that was done, in your view, with respect to the ap- 
proval of the concept of issuing preferred stock by Madison Guar- 
anty Savings & Loan, as well as the prerequisite for Madison 
Guaranty Savings & Loan increasing its net capital prior to being 
able to issue preferred stock, did you feel that there was anything 
irregular or inappropriate with Ms. Bassett Schaffer’s decisions 
substantively on that issue? 

Mr. Bratton. I don’t believe that she and I had a substantive 
discussion of the merits. I think she probably just mentioned to me 
in a conversation that she had received or the department had re- 
ceived an application from Madison to issue preferred stock. I don’t 
think she called up and told me that. If we talked about it, I think 
she probably mentioned it in a conversation that we would periodi- 
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cally have about various matters that were pending before the de- 
partment. 

Mr. Ben-Veniste. Fair enough. On the basis of what you have 
learned subsequently, indeed the basis of what you have learned as 
you sit here today, do you have any reason to believe that Beverly 
Bassett Schaffer acted inappropriately in any regard with respect 
to the Madison Guaranty Savings & Loan securities matter? 

Mr. Bratton. No, I do not. 

Mr. Ben-Veniste. Now let’s move to the question of the bill for 
Castle Sewer. According to the information that we have, the ini- 
tial bill, which was vetoed by Governor Clinton, was a bill which 
in hindsight seems to cover pretty much the Castle situation; is 
that correct? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. That bill passed, did it not, in the Arkansas 
State House unanimously; is that correct? 

Mr. Bratton. I don’t recall whether it passed unanimously. It’s 
my recollection that it passed with few, if any, dissenting votes in 
both bodies. 

Mr. Ben-Veniste. Well, let’s turn to the recap, perhaps in the 
letter that Mr. Tucker wrote regarding the prior history of the bill. 
Are you with me? The first paragraph says, “H.B. 1780 by Rep- 
resentatives Mike Wilson and William Walker was vetoed after 
having passed both Houses with no dissenting vote.” Does that re- 
fresh your recollection? 

Mr. Bratton. I assume that’s probably accurate. 

Mr. Ben-Veniste. So the bill was sponsored by Representative 
Wilson. Was William Walker a Representative in the House or was 
he on the Senate side? 

Mr. Bratton. House. He was a Member of the House of Repre- 
sentatives. 

Mr. Ben-Veniste. So the bill was sponsored by two House mem- 
bers and passed the House without dissent. It was also passed in 
the Senate without dissent prior to the time it reached Governor 
Clinton’s desk; correct? 

Mr. Bratton. Apparently so. 

Mr. Ben-Veniste. Now if, in fact, there was some motive to 
make sure that Governor Clinton made good on any arrangement 
that he had made before was in any way trying to help Mr. Tucker 
in this regard or Mr. Randolph in this regard, wouldn’t it have 
been logical for someone to call your office or call the Governor’s 
office and say, “Governor, this bill is coming, we’re favoring it, this 
is our bill.”? 

Mr. Bratton. It would certainly seem that way. 

Mr. Ben-Veniste. Yet there was no contact whatsoever, is that 
correct, as far as you know? 

Mr. Bratton. As far as I know. 

Mr. Ben-Veniste. Now was there a pocket veto in Arkansas back 
10 or 11 years ago, whenever this happened? 

Mr. Bratton. No, there was not. 

Mr. Ben-Veniste. So that if the Governor hadn’t vetoed the bill, 
it had passed unanimously in both Houses, if he had just let it 
alone, it would have become law? 

Mr. Bratton. That’s correct. 
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Mr. Ben-Veniste. Yet because it had a constitutional infirmity, 
you brought it to the Governor’s attention and the bill was vetoed? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. New legislation was proposed and can you tell 
us what the role of the Public Service Commission was in this, and 
who the Public Service Commission is? 

Mr. Bratton. The Public Service Commission is the State agency 
that regulates utility rates, quality of service, and other related is- 
sues. 

Mr. Ben-Veniste. Did they have a position with respect to this 
legislation? When I say “this legislation,” I mean, in general. 

Mr. Bratton. At that point, the Commission had some concern 
about the overall regulation of small water companies. It was dif- 
ficult to identify how many were out there. Oftentimes the cost of 
regulation which the company could then pass on to its customers 
arguably would exceed any benefit the customers might get from 
regulation, so there were some concerns about how much benefit, 
if any, customers of small water companies got from being regu- 
lated by the PSC. 

Mr. Ben-Veniste. Well, I don’t know a thing about water and 
sewer regulation, I am the first to admit that. It seems like it may 
be a very specialized area of interest. I know nothing about Arkan- 
sas law, and these events occurred 10 or 11 years ago. But let me 
ask you, based on the position that the Public Service Commission 
took in general about small water and sewer companies, did they 
recommend any legislation? 

Mr. Bratton. I believe that there had been some discussion 
within the Public Service Commission staff to suggest, if not de- 
regulating small water and sewer companies, to create some alter- 
native government structure that would not have involved Public 
Service Commission jurisdiction. 

Mr. Ben-Veniste. Let’s get the time frames back in focus. The 
first bill was vetoed approximately when? 

Mr. Bratton. Well, I assume sometime shortly before the Nancy 
Hernreich memo. 

Mr. Ben-Veniste. We have April 8, 1987, as the date. Does that 
sound appropriate to you? 

Mr. Bratton. Certainly in the general time frame. 

Mr. Ben-Veniste. Then a series of communications took place 
with respect to Mr. Tucker contacting the Governor’s office and you 
and so forth and so on, as we’ve seen. But let me ask you to take 
a look at a memo which I believe is in front of you to Jerrell Clark 
from Doug Strock regarding H.B. 1780 — PSC Position. Do you see 
that? 

Mr. Bratton. I have a copy of a memo from Doug Strock to 
Butch Sullins, Larry Jegley, and Tony Creston copied to Jerrell 
Clark. 

Mr. Ben-Veniste. Do you have one dated April 6, 1987? 

Mr. Bratton. Yes, I have a copy of that. 

Mr. Ben-Veniste. Let me ask you, sir, whether the Arkansas 
Public Service Commission, the PSC, had a position with respect 
to the bill that was vetoed by Governor Clinton. And I direct your 
attention to the second paragraph. Could we adjust the Elmo so 
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people could read the memo? Thank you. Could we focus in on that 
second paragraph? Can you tell whether the PSC had a position? 

Mr. Bratton. In paragraph 4 

Mr. Ben-Veniste. No, paragraph 2 — I’m sorry. It should be para- 
graph 3 of this 1-page memo where it says, “It may possibly be vul- 
nerable to a constitutional challenge as special legislation. ,, 

Mr. Bratton. Yes. 

Mr. Ben-Veniste. Now with respect to the concept of legislation 
covering small water and sewer utilities, does the memo illuminate 
a position by the PSC with respect to that concept? 

Mr. Bratton. The first sentence of the fourth paragraph cer- 
tainly sets forth Mr. Strock’s opinion, in which he says, “I believe 
the concept of the bill is fine, however, and should probably be ex- 
tended to cover all water and sewer utilities that are Class B or 
lower under the Uniform System of Accounts adopted by the PSC.” 

Mr. Ben-Veniste. So now the Public Service Commission, which 
is in charge of regulating water and sewer districts, I presume, is 
weighing in with a position on this legislation and saying that 
while the specific legislation which has passed both Houses is sub- 
ject to constitutional challenge, the PSC favors some legislation of 
a broader nature covering small sewer and water companies. 

Mr. Bratton. Mr. Strock at that time was General Counsel for 
the staff of the Commission, so at least that was apparently the po- 
sition of the staff, which would not necessarily be the same as the 
Commissioner’s opinion, but it is my impression from conversations 
with Chairman Johnston at that time that his opinion and staff’s 
opinion were generally consistent. 

Mr. Ben-Veniste. I was just getting to that. So this memo is 
written before Mr. Tucker or anybody else contacts the Governor’s 
office, obviously, because the memo is written before the Governor 
even vetoed the legislation; correct? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. And so subsequently, do you have any reason 
to believe that the Public Service Commission or its counsel had 
changed its view about the general desirability of this legislation 
covering small water and sewer companies? 

Mr. Bratton. No, I do not. 

Mr. Ben-Veniste. So it would be fair to say, then, that consist- 
ently the Public Service Commission favored the passage of legisla- 
tion which was ultimately adopted? 

Mr. Bratton. Or something similar thereto, yes, sir. 

Mr. Ben-Veniste. In concept. Who drafted the subsequent bill, 
do you know? 

Mr. Bratton. I don’t know. 

Mr. Ben-Veniste. Do you know who sponsored it? 

Mr. Bratton. I don’t recall. I assume Representative Wilson 
probably sponsored it the second time. 

Mr. Ben-Veniste. So again, we have the situation where legisla- 
tion was proposed and then passed by both Houses of the Arkansas 
legislature? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. And did Governor Clinton, to your knowledge, 
have anything to do with proposing the second piece of legislation, 
or shepherding it through the legislation process? 
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Mr. Bratton. My recollection is that the extent of the adminis- 
tration’s involvement was the inclusion of the item in a call for a 
Special Session. 

Mr. Ben-Veniste. Now do you recall why that Special Session 
was called? 

Mr. Bratton. During the 19 — and this is a correction from my 
deposition. I had two events out of sync in my deposition. I believe 
I said in my deposition that we had called that session to deal with 
an income tax credit issue involving higher education. 

On further checking after my deposition, the tax issue was in- 
volved in 1985. The Special Session that was convened in the 
spring of 1987 was convened primarily to deal with revenue issues. 
Governor Clinton had proposed a very extensive revenue program 
in the 1987 session. We were unable to pass any substantial part 
of those revenue proposals, and the Special Session in June, I be- 
lieve it was June 1987, largely dealt with an issue to enact some 
revisions of a portion of that revenue program from the 1987 regu- 
lar session. 

Mr. Ben-Veniste. How many bills were proposed as part of the 
additional session? 

Mr. Bratton. I think there were some 40-plus items considered. 

Mr. Ben-Veniste. Forty, of which this regulation of small water 
and sewer companies was one? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. Now is it correct that the second attempt at 
legislation, the second bill, was passed without dissent again by 
both Houses of the Arkansas legislature? 

Mr. Bratton. I don’t recall the vote by which it passed, but my 
general impression was that there was little, if any, opposition. 

Mr. Ben-Veniste. We are informed and I will stand corrected if 
someone has some other material, that again the legislation passed 
without any negative votes, unanimously in both Houses. 

Mr. Bratton. It is not uncommon for noncontroversial bills to 
pass without any dissenting votes. 

Mr. Ben-Veniste. That goes to the next question. What was the 
conceivable controversy, what might someone say about whether 
the public was being in some way ill served by this? Were there 
two sides to a debate about whether this legislation was appro- 
priate? 

Mr. Bratton. I don’t recall there being any particular debate 
about the legislation. 

Mr. Ben-Veniste. Will you tell us in your view why the second 
bill was appropriate and why the State regulatory agency, the Pub- 
lic Service Commission, favored it, as well as both Houses of the 
legislature? 

Mr. Bratton. Well, the first piece of legislation was vetoed be- 
cause it did run afoul of the special and local provision, the State 
Constitution. The second piece of legislation was of general applica- 
bility and exempted all Class C water companies from PSC juris- 
diction and is set out to some extent in Mr. Strock’s memorandum 
to which you made reference earlier. The Commission did have 
strong concerns that the cost of regulation for small water compa- 
nies outweighed any benefits of regulation. 
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Mr. Ben-Veniste. Were there any newspaper editorial saying 
that this was some kind of a giveaway or was inappropriate or that 
these small water and sewer companies might run amok under 
these circumstances? 

Mr. Bratton. I have no recollection of there being any debate of 
any kind about it. 

Mr. Ben-Veniste. So when you say that it was noncontroversial, 
that means nobody had a position that you heard of against this 
legislation? 

Mr. Bratton. I don't recall having been aware of any opposition 
to it. 

Mr. Ben-Veniste. Absolutely white bread, noncontroversial? 

Mr. Bratton. That's my recollection. 

Mr. Ben-Veniste. Now with respect to this $33,000 in the memo, 
Ms. Hernreich, which is dated April 14, Mr. Chertoff pointed out 
that there had been a fundraiser and that fundraiser occurred in 
1985; is that correct? 

Ms. Hernreich. Well, that's what I’ve heard. I came — from what 
I have read or heard subsequent to this event is that there was a 
fundraiser in 1985. I came to work for Governor Clinton in Septem- 
ber 1985, and I believe that this fundraiser occurred prior to that. 

Mr. Ben-Veniste. And the water and sewer company, the utility 
on the property which was purchased by Tucker, the Castle Sewer 
and Water Company, was purchased in 1986? 

Ms. Hernreich. I don't know that. 

Mr. Ben-Veniste. Therefore, the notion that somebody made a 
contribution of $33,000 in 1985 in order to get favorable treatment 
on a property they had not even bought seems rather farfetched, 
doesn’t it? 

Ms. Hernreich. It does. 

Mr. Ben-Veniste. Is it correct that people who — and I suppose 
this is true in every State of the Union, but that people who are 
in business and who have made a contribution to a candidate may 
feel that they're entitled to access or the successful office seeker's 
ear in some respect. And the job of the staff is to protect against 
that, so that the Governor is not compromised or put in a com- 
promising position and so forth. 

Mr. Bratton, you have indicated that during the legislative ses- 
sion, you were receiving communications on an hourly basis with 
respect to people who were in some way unhappy or in some other 
respect wanted a communication to go to the Governor; correct? 

Mr. Bratton. Yes, sir. 

Mr. Ben-Veniste. What did you perceive your job to be as the 
Governor’s counsel? 

Mr. Bratton. Well 

Mr. Ben-Veniste. In that regard. 

Mr. Bratton. In that regard, it was my responsibility to, where 
appropriate, indicate to individuals who had concerns about posi- 
tions that the Governor might have on their legislation, explain 
what those positions were. If that was inadequate, to convey those 
concerns expressed by constituents to the Governor to see what ac- 
commodations we could make with constituent groups, with mem- 
bers of the General Assembly. 
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Mr. Ben-Veniste. Now let me ask you the bottom line question 
with respect to the utility legislation that we have been discussing. 
Did the Governor in any way, shape or form do anything improper 
in connection with his position regarding this legislation? 

Mr. Bratton. Absolutely not. 

Mr. Ben-Veniste. Do you have any doubt or any reservation 
about that? 

Mr. Bratton. None whatsoever. 

Mr. Ben-Veniste. We would cede back our time on this. 

The Chairman. Mr. Chertoff. 

Mr. Chertoff. I want to just make sure we have the sequence 
clear, Mr. Bratton. Early in 1987, there was a bill passed unani- 
mously to allow this exemption from regulation for Castle Sewer 
and Water, although they don’t use the name Castle Sewer and 
Water; right? 

Mr. Bratton. Correct. 

Mr. Chertoff. It’s not a debated bill? 

Mr. Bratton. I am not aware that there was any particular de- 
bate, and certainly some of the documentation here suggests that 
it was passed without any negative votes. 

Mr. CHERTOFF. So was it the practice sometimes in the legisla- 
ture to tie up a whole bunch of bills that were not of great public 
concern and move them through on a very expedited basis? 

Mr. Bratton. No, sir. 

Mr. Chertoff. But you don’t remember any debate about this, 
initially? 

Mr. Bratton. No, sir. 

Mr. CHERTOFF. You recommend the Governor veto it; right? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. And then the Governor hears from Mr. Randolph; 
is that right? 

Mr. Bratton. Yes. 

Mr. Chertoff. Mr. Randolph is upset; right? 

Mr. Bratton. Apparently. 

Mr. Chertoff. Because this impairs the business interests of 
Castle Sewer and Water; right? 

Mr. Bratton. Apparently he was upset about the veto of the leg- 
islation. 

Mr. Chertoff. Do you know, by the way, whether the people 
who are now serviced by that utility, such as Castle Sewer and 
Water, whether it’s, in fact, the case that their rates are about 
three time the rates of the people in Little Rock who have their 
utilities regulated by the PSC? 

Mr. BRATTON. I have some impression from reading articles in 
the newspaper that the rates for customers served by Castle Sewer 
and Water are higher than the City of Little Rock rates, but that 
there are many reasons for that. 

Mr. CHERTOFF. One of those reasons is that the Public Service 
Commission doesn’t control the rates for Castle Sewer and Water; 
is that right? 

Mr. Bratton. Not necessarily. 

Mr. Chertoff. Would you agree with me that the Public Service 
Commission doesn’t control the rates of Castle Sewer and Water? 
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Mr. Bratton. I would agree that the Public Service Commission 
does not have jurisdiction over their rates. I would not agree that 
the fact that those rates are regulated necessarily means they are 
higher than they otherwise would be. 

Mr. Chertoff. Well, would you agree they are about three times 
higher than elsewhere in Little Rock? 

Mr. Bratton. I don’t know what the precise rates are. 

Mr. CHERTOFF. Did Governor Clinton ask you to solicit the views 
of the ratepayers when he told you in April and May to go out and 
get information about this change in the bill that Mr. Tucker and 
Mr. Randolph wanted? 

Mr. Bratton. Not that I have any recollection of. 

Mr. Chertoff. Now when you reported back to the Governor, 
the Governor agreed to put this, and you were asked by Mr. Ben- 
Veniste, what did the Governor do for Messrs. Randolph and Tuck- 
er in terms of what they wanted. Who put the item on the agenda 
for the Special Session? 

Mr. Bratton. Items on call for a Special Session are placed on 
that call by the Governor as he is the only one who can convene 
a Special Session and set an agenda for it. 

Mr. Chertoff. So the Governor gave the green light to put it on 
the Special Session agenda; right? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. The Governor signed it when it passed again; is 
that right? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. Didn’t the Governor’s office draft the revised bill? 

Mr. BRATTON. I don’t have any recollection of having drafted the 
revised bill. If it was drafted in the Governor’s office, I probably 
would have drafted it. I don’t believe I did. 

Mr. CHERTOFF. Let me refresh your memory. The letter of June 
2, from the Secretary to Mr. Tucker, we’re going to get it for you 
in a second, to Mr. Jeffrey Stern, who represents I guess the regu- 
lators and the bank here in 1987. “Dear Mr. Stern: At the request 
of Mr. Tucker, please find enclosed a copy of a proposed bill which 
we received from the Governor’s office. Mr. Tucker needs advice as 
quickly as possible on the effect of this proposed bill.” Does this re- 
fresh your memory that the Governor’s office — let me make sure. 
It’s June 2, 1987. It’s on Mitchell, Williams, Selig & Tucker station- 
ery. I’ll give you my copy. You can read us the letter. It’s only two 
paragraphs. 

The Chairman. Why don’t we suspend for just a moment and get 
some copies made both for the Majority and Minority, and this way 
we can give Mr. Bratton a copy. While we are having this letter 
copied, would either one of the witnesses like to take a short break 
for any reason? 

Mr. Bratton. No. 

Ms. Hernreich. I’m fine. 

The Chairman. OK. 

[Recess.] 

The Chairman. Modern technology. The copier in the back broke 
down. That explains the delay. Do you have a copy down there, Mr. 
Bratton? 

Mr. Bratton. No, sir. They took my copy for copying. 
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The Chairman. We’ll give you the one copy. We’ll have you read 
it and make copies later on for anyone who is interested. 

Mr. Chertoff. Why don’t you read the letter, Mr. Bratton? 

Mr. Bratton. The letter is on letterhead, Mitchell, Williams, 
Selig & Tucker, dated June 2, 1987. “Mr. Jeffrey B. Stern, Ingersoll 
& Block, 1401 16th Street, NW, Washington, DC 20036. Re: Castle 
Sewer and Water Corporation. Dear Mr. Stern, at the request of 
Mr. Tucker, please find enclosed a copy of a proposed bill which we 
received from the Governor’s office. Mr. Tucker needs advice as 
quickly as possible on the effect of this proposed bill.” 

Mr. Chertoff. Does that refresh your memory that the Gov- 
ernor’s office drafted the proposed bill? 

Mr. Bratton. No, sir, that does not necessarily suggest to me 
that the Governor’s office actually prepared the bill. 

Mr. Chertoff. You have reason to believe that the letter from 
Mr. Tucker’s office contained a falsehood? 

Mr. Bratton. No, sir. 

Mr. CHERTOFF. Do you agree with me that the letter indicates 
that they got the proposed bill from the Governor’s office? 

Mr. Bratton. Yes, sir. That does not necessarily indicate that 
the Governor’s office drafted the bill. I did most of the drafting that 
was done in the office, and I tried to farm out as much of it as pos- 
sible. It is possible it was drafted by the Public Service Commission 
staff, it is possible it was drafted by a legislation counsel staff. I 
don’t recall having drafted it. 

Mr. Chertoff. But it was reviewed and approved by the Gov- 
ernor’s office; right? 

Mr. Bratton. Any legislation that was going to be included in 
a call for a Special Session would have been reviewed by the Gov- 
ernor’s office prior to its inclusion in the call for the session. 

Mr. Chertoff. So what we know now, Mr. Bratton, is that the 
original veto came before anybody was aware that the purpose of 
the legislation was to aid Castle Sewer and Water, that there were 
subsequent conversations with Tucker and Randolph, some of 
which involved you, some of which involved the Governor, in at 
least one of which the Governor said it was an error to veto the 
bill, that the Governor agreed to put it on the call for a Special Ses- 
sion, that if the Governor had not done so, it could not have been 
passed a second time? 

Mr. Bratton. No, I don’t agree that all of those things are true. 

Mr. Chertoff. Which things do you disagree with? 

Mr. Bratton. If you would like to run through them one by 
one 

The Chairman. Let’s just calm down, all of us. We’re going to go 
through one at a time, OK? And if you disagree, you will have an 
opportunity to explain it. 

Mr. Bratton. I’d be happy to, Senator. 

Mr. Chertoff. The original bill was vetoed; right? 

Mr. Bratton. Correct. 

Mr. Chertoff. And you did not know at the time that you rec- 
ommended the veto that it was designed to assist Castle Sewer and 
Water? 

Mr. Bratton. I did not know that, that’s correct. 
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Mr. Chertoff. Mr. Randolph communicated to you and Mr. 
Tucker communicated to you that it did involve Castle Sewer and 
Water and that they were upset about the veto? 

Mr. Bratton. Mr. Tucker communicated that to me. I think it 
is likely Mr. Randolph did. 

Mr. Chertoff. You knew that Mr. Randolph had communicated 
that to the Governor? 

Mr. Bratton. I knew that Mr. Randolph had attempted to com- 
municate that to the Governor. 

Mr. CHERTOFF. And we know from seeing a letter written by Mr. 
Tucker that the Governor had told Mr. Randolph that the veto was 
in error? 

Mr. Bratton. No, sir, I know that assertion is made in that let- 
ter, I don’t know that the Governor told anybody that the veto was 
in error. I know that that assertion is made in that letter. 

Mr. Chertoff. In any case, you were not part of a conversation 
with R. D. Randolph and the sponsors in which the Governor said 
the veto was an error? 

Mr. Bratton. I don’t recall having been present in any conversa- 
tion between the Governor and Mr. Randolph. 

Mr. Chertoff. We also know that Mr. Randolph communicated 
to the Governor that in his mind, there was a connection between 
this request he was making to resubmit the bill and a $33,000 
meeting 2 years ago; right, because you saw it in the memo? 

Mr. Bratton. I saw a memo that reflected that Mr. Randolph 
made some reference to that to Ms. Hernreich. 

Mr. Chertoff. Now did you understand the thrust of that memo, 
that it was designed to draw a connection between the $33,000 
meeting and this legislative action or official action? 

Mr. Bratton. Absolutely not, because I had no idea what the 
$33,000 referred to. 

Mr. Chertoff. You thought that Mr. Randolph just mentioned 
it in the course of a — you are the counsel to the Governor, Mr. 
Bratton, and you get a memo that indicates that Mr. Randolph has 
come in and he said two things, “I am really angry about this veto 
which hits me in my pocketbook; and by the way, we had a meeting 
a couple of years ago where $33,000 was involved.” You don’t see 
the juxtaposition of these two statements in a single conversation 
as a troubling suggestion? 

Mr. Bratton. I do not know what Mr. Randolph was trying to 
suggest. 

Mr. Chertoff. Did the red flag go up and did you say, “I’m going 
to get on the phone to Randolph and I’m going to ask him, what 
the hell do you think you are doing raising the issue of a $33,000 
contribution at the same time you are aslung the Governor to re- 
verse his veto?” 

Mr. Bratton. No. 

Mr. Chertoff. Did you go to the Governor and say, “Governor, 
what on earth is R. D. Randolph doing bringing up $33,000 in the 
same conversation as he asks you to reverse the veto?” 

Mr. Bratton. I don’t have any recollection of asking the Gov- 
ernor what the reference to $33,000 was. 

Mr. Chertoff. And you did not see any reason to pursue this 
suggestion? 
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Mr. Bratton. Not that I recall. 

Mr. Chertoff. You did not see any reason to wonder whether 
there was an issue because the Rose Law Firm had represented 
Madison? 

Mr. BRATTON. I had no reason to think there was any tie be- 
tween this legislation and the Rose Law Firm. 

Mr. CHERTOFF. Let me ask you, you were asked your opinion 
about whether there’s anything unethical or improper about this 
kind of thing. Were you aware that as part of the legal research 
done before the closing on the transaction to sell this utility to R. D. 
Randolph, that there was legal research done by the Rose Law 
Firm specifically addressing the question of whether or not this 
utility had to be regulated by the Public Service Commission? 

Mr. Bratton. I have no recollection of being aware of that. 

Mr. Chertoff. Would you agree with me what you do know is 
that when you went out to get more information at the request of 
the Governor, the information you got was that if this legislative 
problem were not — if this veto were not reversed, if this legislation 
didn’t get through, there would in all likelihood be litigation, a 
court dispute between Madison and Randolph, about the original 
sale; right? 

Mr. Bratton. Yes. 

Mr. Chertoff. You put it in the memo? 

Mr. Bratton. That’s what I put in the memo. 

Mr. CHERTOFF. At the time you put that in the memo, you were 
not aware, I take it, that one of the opinions that underlay that 
original transaction had been written or had been rendered by the 
Rose Law Firm and specifically by Mrs. Clinton? 

Mr. Bratton. I was not aware of that. 

Mr. CHERTOFF. Knowing that now, had you known at the time 
that Mrs. Clinton personally had been involved in the rendering of 
an opinion relating to the regulation of this utility that was one of 
the conditions of this sale in February, would you have said to the 
Governor, “You ought to stay out of this because your wife and her 
firm have a personal financial stake in any litigation that arises if 
there’s a dispute about this.”? 

Mr. Bratton. I don’t know what I would have recommended if 
I had known that at the time. 

Mr. Chertoff. So I guess you are not really in a position to dis- 
cuss whether there’s a conflict of interest here because you didn’t 
know the facts in 1987? 

Mr. Bratton. That there was a conflict of interest about what? 

Mr. CHERTOFF. About whether the Rose Law Firm and Mrs. Clin- 
ton had rendered legal advice that would become the very subject 
of the dispute that Mr. Tucker raised with you when he explained 
why it was so important to get this veto reversed. You just told us 
you weren’t aware of this representation. 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. The Governor did not tell you that the Rose Law 
Firm and that Mrs. Clinton had been involved in rendering the 
very legal advice on the very issue that would be disputed if this 
veto were not changed? 

Mr. Bratton. I have no reason to believe he was aware of it. 
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Mr. Chertoff. But Mr. Tucker made you aware of this mortgage 
dispute; right? 

Mr. Bratton. Mr. Tucker did not make me aware of what role 
the Rose Law Firm might have played in any opinion involving 
these issues. 

Mr. Chertoff. But he made you aware of the fact that if this 
veto were not reversed — and it was reversed, wasn’t it? 

Mr. Bratton. No, sir 

Mr. Chertoff. The Governor changed his veto? 

Mr. Bratton. No, sir. The veto was not reversed. A piece of leg- 
islation that was of general applicability to all Class C water and 
sewer companies was subsequently passed. The veto was not re- 
versed. 

Mr. Chertoff. It was actually put on the Special Session by the 
Governor? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. When you did your memo of May 19, which we 
will put up right before you so you can look at it, this was your 
report to the Governor as to your Findings of all the significant 
facts relating to this action; right? 

Mr. BRATTON. It is my report to the Governor based on the con- 
versation, or perhaps two conversations, I had with Mr. Tucker. 

Mr. Chertoff. Which he had asked you to have in order to get 
the facts on this whole issue; right? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. Is there discussion in here about the impact on 
the ratepayers? 

Mr. Bratton. No, there is not a specific discussion in that memo. 

Mr. Chertoff. You were shown a memo by the Public Service 
Commission about their view of the constitutional issues. Is that 
discussed in this memo? 

Mr. Bratton. It is not specifically discussed in this memo. 

Mr. Chertoff. What is specifically discussed in this memo? 

Mr. Bratton. What is specifically discussed in this memo is the 
information I got from Mr. Tucker on the background of the legisla- 
tion. The PSC memorandum that talked about the constitutional 
problem talked about the earlier legislation which had already 
been vetoed for that reason. 

Mr. Chertoff. What you put in this memo was a discussion of 
the effect of this veto and this legislation on Mr. Randolph’s pocket- 
book because he owned the utility; right? 

Mr. Bratton. What I put in this memo was the information I got 
from Mr. Tucker regarding the background on this issue. 

Mr. Chertoff. What you put in this memo, Mr. Bratton, was 
that if this weren’t cured, if this thing weren’t passed in the Spe- 
cial Session, there would in all likelihood — you put “probably” be 
litigation between Madison and the utility in which the issue of the 
validity of the mortgage would be directly called into question; is 
that right? 

Mr. Bratton. That’s what the memo says. 

Mr. Chertoff. And of course, as you have indicated, you didn’t 
know at the time that the Rose Law Firm had been involved in 
rendering advice on this very issue before the mortgage was exe- 
cuted; right? 
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Mr. Bratton. That’s correct. 

Mr. Chertoff. Would you agree with me that that’s a fact that 
had you known about it, you might have considered advising the 
Governor that there was a conflict of interest there? 

Mr. Bratton. The fact that the Rose Law Firm had rendered an 
opinion 

Mr. Chertoff. That turned out not to be right. 

Mr. Bratton. — might or might not have been a conflict of inter- 
est as to whether a matter could be considered by the Arkansas 
General Assembly. 

Mr. Chertoff. Let’s reason it out for a second, Mr. Bratton. The 
threat here by Mr. Tucker was if this legislation does not get 
through the Special Session, there’s going to be a court case about 
the validity of this mortgage. Would you agree with me in that 
court case it would be highly likely that the number one thing that 
would be attacked would be the original opinion saying you didn’t 
need to get PSC approval that had been rendered by the firm as 
a condition to doing this mortgage? 

Mr. Bratton. I don’t know what the issues in the litigation 
would have been, and I don’t know what the opinion from the Rose 
Law Firm would have been. 

The Chairman. Well, let me tell you something now. You’re the 
Governor’s counsel, you’re a lawyer, you’ve dealt with these things, 
and I will yield to the Minority if they — OK. Let’s put that memo 
up. This is the first time I have read this. Go down to the last 
paragraph on the first page: 

According to Tucker, if the legislation exempting certain water and sewer compa- 
nies from the PSC regulation is not enacted in the Special Session, litigation will 
probably be initiated between Madison and the company owning the utility and the 
initiation of litigation between those two parties would likely negate the possibility 
of the utility expanding its operation through any sort of arrangements with the 
City of Wrightsville. I assume the litigation would result because of the question 
of the validity of the mortgage and the fact that the S&L is now being operated 
under the close scrutiny of FSLIC and is no longer controlled by McDougal, et al. 

Obviously, Mr. Tucker told you this, but you thought that it had 
such significance that you just didn’t — you don’t just report every- 
thing that somebody tells you, that you put in the fact that this 
litigation would take place and that McDougal no longer controlled 
it. Then you say: 

I have talked with Robert Johnston and asked Johnston to review with appro- 
priate PSC staff what options may be available to address the Tucker/Randolph 
problem. 

You are asking how do we resolve this short of deregulation pro- 
posed, and you say, “I did tell Robert that I thought you would be 
inclined to try to be of some help in resolving this problem.” So you 
said this. What impact would proposed legislation have on the mer- 
its of this legislation? People get sued everyday. You’re attempting, 
it’s obvious here, to attempt to avoid this litigation, and you bring 
in that McDougal no longer controls this. 

Why would you put that in a memo? What impact would that 
litigation between Madison and a utility have on the appropriate- 
ness of the merits of this legislation, which heretofore you said was 
unconstitutional? And you had vetoed? 

Mr. Bratton. The legislation that was ultimately passed was not 
unconstitutional. 
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The Chairman. I understand that. We're now talking about why 
you would want to overcome this. Why? I mean, what is the merit 
in your saying, “By the way, they say there's going to be litigation," 
et cetera. You see, if you didn’t want to make and if there wasn’t 
a direction to solve this, given what we know, the memo that Ms. 
Hernreich took down when this fellow walked in and starting 
screaming, given the Governor saying, “ugh,’’ given the carbon copy 
sent to you. This didn’t just drop out. You really wanted to keep 
that litigation from taking place. Isn’t that true? Tucker told you 
it was going to happen and you said you know there’s going to be 
litigation. Is that true or not? 

Mr. Bratton. I didn’t have any personal concern whether litiga- 
tion happened or not. If 

The Chairman. If you didn’t have any personal concern, you cer- 
tainly wrote a memo, the gist of which was, if you read this, that 
you’re going to have litigation and you want to avoid this, and this 
is a way to avoid it. You already passed legislation to avoid that 
litigation, isn’t that true? That’s the gist of the memo. You say this 
is a problem. 

Mr. Bratton. Senator, the gist of the memo is that Mr. Tucker 
says this is a problem and this is why he says it is a problem. I 
don’t say it is a problem. I report what Mr. Tucker told me. And 
then 

The Chairman. How do you draft legislation? You recommend 
drafting legislation or dealing with this problem. You say, “I 
thought you would be inclined to try to be of some help.’’ You say 
that to the Governor. Is that true? Look at that, second page, right? 
“I thought you would be inclined to try to be of some help in resolv- 
ing this problem.’’ Is that true? Did you put that there? 

Mr. Bratton. If that’s what I wrote at the time, I’m sure that’s 
what I told Johnston, and if I told him that, that would have been 
my impression. 

The Chairman. You thought it was important enough to even 
put in there that McDougal no longer — going back, this would be 
“under the close scrutiny of FSLIC and is no longer controlled by 
McDougal.’’ You knew that Jim McDougal had a close relationship 
and, you know, you could count on him but you couldn’t count on 
him anymore because you now had FSLIC there; isn’t that true? 

Mr. Bratton. I’m not sure what you mean by “count on.’’ 

The Chairman. Why would you put that in there? This is an as- 
sumption that you make in the last paragraph, last sentence. You 
say, “I assume the litigation would result because of the question 
of the validity of the mortgage.’’ You say this. You didn’t say Tuck- 
er told you. You assume this. This is you, this is not something 
that Tucker told you, “and the fact that the S&L is now being oper- 
ated under the close scrutiny of FSLIC and is no longer controlled 
by McDougal.’’ Why did you think it was important to put that in? 
What was the relevance of that? 

Mr. Bratton. I would imagine that I included that statement to 
indicate that I thought the litigation was more likely to occur with 
the FSLIC managing the utility than if McDougal was controlling 
the utility — I’m sorry, the savings and loan, since the savings and 
loan had sold the utility while McDougal was in control of it and 
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he would have been less likely to initiate the legislation — I mean, 
the litigation than the FSLIC would have been. 

The Chairman. So you felt that it was important to help avoid 
litigation? 

Mr. Bratton. I had no concern whatsoever whether there was 
litigation or not. 

The Chairman. That’s the intent of this memo, to convey that 
there’s going to be litigation and I assume that you want to help. 
“I thought you would be inclined to try to be of some help in resolv- 
ing this problem.” 

Mr. Bratton. Yes, sir. I apparently told Mr. Johnston that I 
thought the Governor would be inclined, if there was a way to ad- 
dress this issue in a constitutional manner that did not create 
other problems, that he would be inclined to look at it. 

The Chairman. To avoid the litigation. 

Mr. Bratton. No, sir. 

The Chairman. You don’t talk about anything else, you don’t talk 
about the rates, you don’t talk about the impact on the company, 
you don’t talk about what the disparity may or may not be, you 
don’t talk about the constitutional problem. What you mention 
here, the only thing you really mention here is that this dispute is 
going to break out and that Jim McDougal is not there any more 
to control the situation and that you have the FSLIC, the close 
scrutiny of FSLIC and is no longer controlled by McDougal. That’s 
your memo. 

Senator Sarbanes. 

OPENING COMMENTS OF SENATOR PAUL S. SARBANES 

Senator Sarbanes. If we can put up the first page of that memo 
on the machine, the second paragraph. Mr. Bratton, who is Bill 
Walker? 

Mr. Bratton. Bill Walker was a State Representative at that 
time. He’s now a member of the State Senate. He represented an 
area that included a portion of the City of Wrightsville. 

Senator Sarbanes. This memo says — because we’ve just heard it 
asserted it had nothing to do with rates — “Bill Walker’s interest in 
this matter apparently arises from the fact that this utility com- 
pany could sell water to the City of Wrightsville at wholesale at a 
price substantially less than Wrightsville is currently purchasing 
water from the City of Little Rock.” When you say, “this utility 
company,” do you mean Castle — I take it that’s what this memo 
means; is that correct? 

Mr. Bratton. Yes, that’s correct. 

Senator Sarbanes. What was it that Walker was asserting, as 
you understood it? 

Mr. Bratton. Walker’s interest in the legislation was to try to 
get lower rates for the City of Wrightsville, which is an incor- 
porated municipality with a very high-minority population, very 
low-socioeconomic base. The water rates that Wrightsville was pay- 
ing at the time as a result of purchasing water from Little Rock 
and transmitting it to Wrightsville were fairly high. Walker was at- 
tempting to negotiate arrangements on behalf of the City of 
Wrightsville to find an alternative water supply source for the City 
of Wrightsville and apparently Castle Sewer and Water was one of 
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the alternatives that was potentially available as a source of water 
for the City of Wrightsville. 

Senator Sarbanes. One of these memos that was shown to you 
has Walker seeking an appointment with the Governor to bring in 
Tucker and Randolph; is that correct? 

Mr. Bratton. I believe it does. 

Senator Sarbanes. Have you seen that memo? 

Mr. Bratton. I believe I saw it during my deposition. 

Senator Sarbanes. Was Walker the author of this legislation? 

Mr. Bratton. He was one of two sponsors, along with Represent- 
ative Wilson. 

Senator Sarbanes. And did he remain interested in the legisla- 
tion after it was vetoed? 

Mr. Bratton. That’s my recollection. 

Senator Sarbanes. When was the legislation vetoed? Do you re- 
call that? 

Mr. Bratton. Apparently sometime in the early part of April 
and this memorandum is dated 

Senator Sarbanes. The early part of April. And in May, Walker 
was seeking this meeting, and this memo that’s up on the board 
here in which you make reference to Walker’s interest in this mat- 
ter is dated May 19th; is that correct? 

Mr. Bratton. That’s correct. 

Senator Sarbanes. So Bill Walker continued to pursue this 
matter 

Mr. Bratton. That’s my recollection. 

Senator Sarbanes. — subsequent to the veto; is that correct? 

Mr. Bratton. That’s my recollection, and that’s what this memo- 
randum dated May 13th would indicate. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Let me pursue the issue of the Wrightsville 
district and Mr. Walker’s interest. Do I understand you correctly 
to say that at the time this legislation was being considered, the 
residents of Wrightsville were paying a substantial premium over 
that paid by, say, residents of Little Rock for their water? 

Mr. Bratton. That’s my general recollection, and that seems to 
be reflected in the May 19th memo. 

Mr. Ben-Veniste. And that if this legislation passed and the dis- 
trict served by Castle were expanded to include Wrightsville as was 
anticipated, Walker hoped that this would result in lower rates for 
his constituents? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. Did you have any reason to disbelieve that? 

Mr. Bratton. No. 

Mr. Ben-Veniste. Do you know whether what they were paying 
in Wrightsville was a multiple two or three times that of Little 
Rock or you just know it was substantially more? 

Mr. Bratton. I don’t have any recollection of what those rates 
are other than that they were considerably higher than Little Rock 
and Walker apparently thought it could be lessened by a contract 
with Castle Sewer and Water. 

Mr. Ben-Veniste. Now let’s clear this up. The veto that Gov- 
ernor Clinton issued with respect to the first bill was not reversed 
by Governor Clinton, was it? 
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Mr. Bratton. That’s correct. 

Mr. BEN-VENISTE. The constitutional infirmity of the first bill 
was remedied in the drafting of the second bill at the suggestion 
and approval of the Public Service Commission; is that correct? 

Mr. Bratton. The Public Service Commission staff had sug- 
gested that legislation which would deregulate small water compa- 
nies be considered and passed. 

Mr. Ben-Veniste. And that consideration by the Public Service 
Commission had gone back even years earlier, had it not? 

Mr. Bratton. At least some point earlier. 

Mr. Ben-Veniste. According to records we’ve seen back in 1985, 
they were taking the same position about the regulation of the 
small water and sewer companies? 

Mr. Bratton. I believe that’s correct. 

Mr. Ben-Veniste. So they’ve consistently taken the position that 
such legislation would be beneficial. There was no opposition to it. 
The legislation that was proposed was proposed without consulting 
the Governor in any way about the interests of any party. The leg- 
islation was proposed by Representative Walker and was vetoed be- 
cause it was likely unconstitutional in your view and in the view 
of the Public Service Commission? 

Mr. Bratton. Proposed by Wilson and Walker and vetoed be- 
cause of the constitutional problem. 

Mr. Ben-Veniste. New legislation is proposed consistent with 
the position of the Public Service Commission, with strong support 
by Representative Walker for the constituents of the Wrightsville 
district, if I understand the chronology of events. And it was now 
in a form that was constitutional, in your view? 

Mr. Bratton. Correct. 

Mr. Ben-Veniste. Jt was not controversial. There was no one, to 
your knowledge, who opposed this deregulation? 

Mr. Bratton. I do not have any recollection of any controversy 
regarding it. 

Mr. Ben-Veniste. Finally, was there any conversation that you 
had with the Governor to suggest that the reason why the Gov- 
ernor ought to sign the bill if it passed both Houses again, which 
seemed quite likely, since it had passed in its unconstitutional form 
earlier 

Mr. Bratton. Yes. 

Mr. Ben-Veniste. — was there any suggestion in conversation 
with the Governor that a reason why the Governor ought to sign 
it was to avoid litigation between Madison or its successor and Mr. 
Tucker? 

Mr. Bratton. Not that I have any recollection of. 

Mr. Ben-Veniste. When then-Governor Clinton wrote the words 
“ugh” on this memorandum that set forth Mr. Randolph’s reminder 
about a $33,000 conversation, that pretty well summed up his posi- 
tion about people making these kinds of observations; would that 
be fair to say, Ms. Hernreich? 

Ms. Hernreich. Yes. 

Mr. Ben-Veniste. Since we have not talked much to you this 
morning, Ms. Hernreich, let me ask you very briefly whether in 
your present position you have had occasion to visit the Book Room 
in the White House residence. 
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Ms. HERNREICH. I don’t know if I have ever been in the Book 
Room or not. I have been to a room on the third floor where some 
gifts are kept once, and I don’t know if that’s the same room as the 
Book Room. 

Mr. Ben-Veniste. Did you ever notice what appeared to be bill- 
ing records in the Book Room? 

Ms. HERNREICH. Absolutely not. 

Mr. Ben-Veniste. Has anyone told you who might have put bill- 
ing records in the Book Room that have been testified about by Ms. 
Huber and turned over to this Committee upon Ms. Huber’s rec- 
ognition that they might be of interest to us? 

Ms. Hernreich. No. 

Mr. Ben-Veniste. Mr. Ivey. 

Mr. Ivey. Thank you. 

Mr. Bratton, I wanted to go back to the May 19, 1987 memo that 
you drafted for the Governor and ask you a few questions about 
that. Did you draft a number of memos to the Governor? Was this 
a routine practice? 

Mr. Bratton. Yes. 

Mr. Ivey. Well, what was the goal of drafting these types of 
memoranda? 

Mr. Bratton. Various different goals, but largely to provide in- 
formation. 

Mr. Ivey. Information you thought would be relevant to him? 

Mr. Bratton. Information that I thought would be relevant or 
sometimes information that I thought might not be relevant, but 
that some constituent, or some constituent group, or member of the 
General Assembly thought was relevant and wanted the Governor 
to know. 

Mr. Ivey. In any event, you wanted to be accurate with the infor- 
mation you conveyed? 

Mr. Bratton. I certainly tried to be. 

Mr. Ivey. In this memo, I notice when you’re discussing the liti- 
gation comment that Mr. Tucker raised, you make no mention of 
any reference to the Rose Law Firm or Hillary Clinton; correct? 

Mr. Bratton. That’s correct. 

Mr. Ivey. Was there any mention during that meeting of the 
Rose Law Firm or Mrs. Clinton? 

Mr. Bratton. Not that 1 have any recollection of. 

Mr. Ivey. So did you have any reason to connect her to the con- 
versation that you had with Mr. Tucker at that point? 

Mr. Bratton. To connect the Rose Law Firm to it? No, sir. 

Mr. Ivey. Did Mr. Tucker’s comment about litigation influence in 
any way the recommendations that you made to the Governor? 

Mr. Bratton. No, sir. 

Mr. Ivey. Let me ask you to take a look at the packet of informa- 
tion that you received I think during the first round of testimony; 
a series of documents from Doug Strock of the Public Service Com- 
mission. 

Mr. Bratton. Yes. 

Mr. Ivey. I think at the top of that, there is a document dated 
January 17, 1985. 

Mr. Bratton. Yes. 


1599 


Mr. Ivey. Now down near the bottom of the page in paragraph 
B, there’s some writing about, “Eliminate, by law, our jurisdiction 
over small water companies.” Do you see that? 

Mr. Bratton. Yes. 

Mr. Ivey. Is this the concept, again, dating back to 1985, that 
ended up being embodied in the legislation that was ultimately 
passed and became, I believe, Act 37? 

Mr. Bratton. It’s similar. 

Mr. Ivey. This again was before the IDC property transaction 
took place; is that correct? 

Mr. BRATTON. I don’t know when the IDC transaction took place. 

Mr. Ivey. I have nothing further. 

Senator SARBANES. This memo that you were just asked about, 
that’s in January 1985? 

Mr. Bratton. Yes. 

Senator Sarbanes. And that’s a memo prepared by the General 
Counsel of the Arkansas Public Service Commission? 

Mr. Bratton. Yes, sir. 

Senator Sarbanes. Who’s the memo to? Who are those gentle- 
men who are listed as recipients of the memo? 

Mr. Bratton. I am not sure what position Mr. Creston and Mr. 
Sullins held at that time. Larry Jegley was another staff attorney. 
Sullins and Creston are not lawyers. Creston worked on quality of 
service issues, I believe. I’m not sure what Mr. Sullins’ position was 
at that point in time, had something to do with rates. 

Senator Sarbanes. In that memo, Strock points out, he says: 

The small water companies find it hard to come up with the money, oftentimes, 
to finance the health and safety-related improvements required by Q of S and 
health department laws and regulations. They also find it difficult to finance a rate 
case, with all of its costs and expenses in hiring accountants and lawyers. As a re- 
sult, we rapidly reach a stalemate in achieving compliance with health and safety 
measures, because the utility does not have the money and cannot afford to file a 
rate case to get the money. 

Having given this matter a little bit of thought, I see several possible solutions. 

And one of the ones he sets out was, “Eliminate, by law, our ju- 
risdiction over small water companies.” In the end, that was the 
approach that was taken; is that correct? 

Mr. Bratton. That’s correct. 

Senator Sarbanes. This suggestion was made back on January 
17, 1985? 

Mr. Bratton. That’s correct. 

Senator Sarbanes. Now the Public Service Commission, as I un- 
derstand it, was opposed to the first bill. They wanted it vetoed be- 
cause of the constitutionality question that you identified; is that 
correct? 

Mr. Bratton. That’s what was indicated in Mr. Strock’s memo 
and that’s my recollection of the conversations with Robert John- 
ston, who was Chairman of the Commission. 

Senator Sarbanes. What was their position on the second bill, 
the one that was put on the call calendar for the Special Session? 

Mr. Bratton. I believe they were generally supportive of that. 

Senator Sarbanes. In fact, I think Strock prepared a memo in 
which he concluded this bill would relieve small water companies 
of the financial burdens of regulation, which include costly rate 
case expenses which are passed on to the consumers. That was in 
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1986, when he was talking about proposed legislation for 1987, 
which included divesting the Public Service Commission of jurisdic- 
tion over small water and sewer companies. 

So the Public Service Commission from early on, unrelated, I 
take it, to any of these other matters that have been raised, had 
a position which was finally carried out in the legislation that was 
placed on the Call Calendar for the Special Session and enacted 
into law; is that correct? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. Mr. Bratton 

The Chairman. Wait, wait, wait. OK. All right, Mr. Chertoff. 

Mr. Chertoff. Mr. Bratton, I don’t want you to lose hold of that 
memo you were just looking at, and I want to you look at two oth- 
ers. I want you to look at the February 24, 1987 memo, which is 
the first bill, which is the one that was vetoed, and the final bill, 
which was passed, which is in a letter marked June 18, 1987. 

We’ll have someone go and help you find those for a second. Why 
don’t you get those three in front of you. There’s the one you just 
had in front of you. Do you have that one? 

Mr. Bratton. The January 17, 1985? 

Mr. Chertoff. Right. 

Mr. Bratton. Yes. 

Mr. CHERTOFF. Do you have the February 24th letter or memo 
to Mike Wilson from Tucker? 

Mr. Bratton. No. 

Mr. Chertoff. Let’s stop and find the February 24, 1987 memo 
and the June 18, 1987 memo with the final bill. 

Mr. Bratton. June 2, 1987? 

Mr. Chertoff. Yes, the one with the final bill, June 18, 1987. 
Do you have those three? 

Mr. Bratton. Yes. 

Mr. CHERTOFF. First of all, that memo of January 17, 1985, 
where they first raised the possible solution in terms of rate regu- 
lation for these companies, was there legislation enacted in 1985? 

Mr. Bratton. I don’t believe there was. 

Mr. Chertoff. Was there legislation enacted in 1986? 

Mr. Bratton. There would not have been a regular session in 
1986. 

Mr. Chertoff. So that although someone had the idea in 1985 
of coming up with a solution to these financial problems, what fi- 
nally spurred the legislation was when Mr. Tucker got Representa- 
tive Wilson to put in the legislation, which he describes as pro- 
posed legislation for Castle Sewer and Water Corporation; right? 
That’s when it first really hit the legislature? 

Mr. Bratton. I don’t have any recollection of there having been 
legislation introduced in the 1985 session. 

Mr. Chertoff. So this idea in 1985 didn’t result in anything 
until Mr. Tucker and Mr. Wilson talked about putting in legislation 
for Castle Sewer and Water. Then it started to get done; right? It’s 
in 1987. The memo is right in front of you; correct? 

Mr. Bratton. That legislation was introduced in 1987 by Mike 
Wilson. 

Mr. Chertoff. In fact, this 1985 memo talks about the possibil- 
ity of dealing with this issue by having, in the last paragraph on 
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the second page, “a combination of simplified filing requirements 
and establishment of ranges of acceptable rates.” It talked about 
keeping these small utilities within some kind of simplified rate 
setting process; right? That’s what was being recommended; is that 
correct? 

Mr. Bratton. I don’t think Strock was recommending anything. 
I think what he seemed to be doing was suggesting that there were 
several different options available to deal with this problem. 

Mr. CHERTOFF. He summarizes at the end by saying eventually 
I think — actually, he says the one that would be most helpful 
would be the use of Act 310, which is item number D that talks 
about kind of a simplified rate setting procedure; right? That’s 
what he says would be the most helpful. He doesn’t say completely 
deregulating and taking them outside of the Public Service Com- 
mission is the best. He says having the simplified rate setting 
every 6 months; right? 

Mr. Bratton. He suggests that an Act 310 process could cer- 
tainly be an alternative. 

Mr. CHERTOFF. That’s what the Public Service Commission sug- 
gested; right? 

Mr. Bratton. That’s what Doug Strock suggested. 

Mr. CHERTOFF. I want you to go to that February 24th bill. On 
page 4 of that bill, which is the one that was vetoed, that was also 
at least — had some protection for the ratepayers; right, because 
section 4 limited this deregulation to situations where the utility 
charged the rate not greater than 10 percent more than the rate 
charged by a comparable — by a sewer or water utility in a first- 
class city; right? 

Mr. Bratton. It has a tie there, yes. 

Mr. CHERTOFF. So it ties — there is some limitation under the 
original bill which was vetoed. There’s some limitations in the abil- 
ity of these deregulated utilities to raise rates. They can’t go more 
than 10 percent above a comparable utility within 10 miles; right? 

Mr. Bratton. That’s what that provision says. 

Mr. CHERTOFF. Now let’s go to the one that came out of — to use 
Mr. Tucker’s words, whoever drafted it, came to them from the 
Governor’s office, which is the one that was signed by Governor 
Clinton on June 12, 1987, which is the last document. Does that 
bill have any restriction whatsoever on rates, a 10 percent limita- 
tion, a 20 percent limitation? 

Mr. Bratton. I believe it simply exempts Class E water compa- 
nies from jurisdiction. 

Mr. CHERTOFF. So for Castle Sewer and Water, the bill that was 
eventually signed put no limit whatsoever on the amount of rates 
they could charge; right? 

Mr. Bratton. It put no limitations on the rates that could be 
charged by any Class C water company. 

Mr. Ben-Veniste. Of which Castle Sewer and Water was one, be- 
cause you understood the driving force behind this bill was Tucker 
and Randolph. They made that very clear to you; right? 

Mr. Bratton. I understood at the time that the second legisla- 
tion was introduced that Castle Sewer and Water had been the 
utility effected by the first bill, yes, sir. 
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Mr. Chertoff. And that was going to fall within the second bill; 
right, but unlike the first bill which was vetoed where Castle 
Sewer and Water — they only asked to go 10 percent above the reg- 
ular rate, in the second one, the one that was signed, they got more 
than they asked for originally. They got literally the sky is the 
limit on rates; right? There was no limitation? 

Mr. Bratton. In the legislation that was eventually signed, the 
Class C companies were deregulated, that’s correct. 

Mr. Chertoff. So that given that, apparently people who are 
serviced by this utility now were paying three times what people 
in Little Rock are paying. If the first bill had been signed, they’d 
at least only be able to go 10 percent above the Little Rock rate. 
Now, they’re going 300 percent above the Little Rock rate; right? 

Mr. Bratton. If the first bill had been signed, I have no reason 
to think it would still be locked. 

Mr. Chertoff. Oh, you think that they might have ultimately 
removed the cap thereto, but we do know 

Mr. Bratton. No, sir because I think the legislation was uncon- 
stitutional and probably would not 

Mr. Chertoff. Mr. Bratton, couldn’t you have corrected the con- 
stitutional problem and still kept the 10 percent rate cap in? There 
wasn’t a constitutional problem limiting the rate? 

Mr. Bratton. No, sir. 

Mr. Chertoff. So when this bill was “corrected” at the request 
of Mr. Randolph and Mr. Tucker, more change than just the con- 
stitutional problem, there was a change and you went from some 
limitation on rates to a total ability to raise rates as high as you 
want; isn’t that correct? 

Mr. Bratton. The companies were completely deregulated if 
they were Class C companies, that’s correct. 

Mr. Chertoff. And the State Constitution didn’t make you do 
that; right? 

Mr. Bratton. No, sir. 

Mr. Chertoff. You are Chairman of the Public Services Com- 
mission. Do you get complaints from people who are serviced by 
this utility about the rates? 

Mr. Bratton. I think that we have gotten one or two complaints 
about it. 

Mr. Chertoff. What do you tell them? Tell them it’s out of our 
hands? 

Mr. Bratton. Tell them it is not within the jurisdiction of the 
Commission, yes. 

Mr. Chertoff. When you wrote this memo of May 19, 1987, 
which is the memo you wrote to the Governor in order to discuss 
with him sewer district regulation, did you discuss what to the 
ratepayers would be the most important issue, which is namely 
whether they’re going to be paying 10 percent over Little Rock- 
rates or 300 percent over Little Rock rates? 

Mr. Bratton. I discussed in the memo what’s in the memo. 

Mr. Chertoff. Now look, Mr. Bratton, you were not merely a 
messenger, you’re the counsel; right? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. You’re supposed to give advice? 

Mr. Bratton. That’s correct. 
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Mr. CHERTOFF. You’re supposed to give legal advice? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. Did you have discussions with the Governor after 
you sent the memo in about what was in the memo? 

Mr. Bratton. I probably did. 

Mr. CHERTOFF. Did you talk to him about this litigation issue? 

Mr. Bratton. I don’t have any recollection of what the specifics 
of the conversation were. It’s been almost 10 years ago. 

Mr. CHERTOFF. Are you trying to tell us that in your transmit- 
ting this memorandum, which was to go to the Governor so he 
could take action, all you were doing was serving as a conduit of 
information from Tucker? 

Mr. Bratton. All this memo does is pass on the information that 
I got from Tucker, which is what I was asked to do in preparing 
this memo. Did I have subsequent conversations with the Governor 
about this issue? I am sure I did. Can I tell you today what those 
conversations 10 years ago were? No, sir, I can’t. 

Mr. CHERTOFF. Do you have any other memos on your research 
or information gathering? 

Mr. Bratton. Do I have memos? 

Mr. CHERTOFF. Yes, are there any other memos that you wrote 
to the Governor after he asked you to gather the facts on this 
transaction? 

Mr. Bratton. On this transaction? 

Mr. CHERTOFF. Yes. 

Mr. Bratton. I have no idea. 

Mr. CHERTOFF. This is the only one you wrote about this trans- 
action. 

Mr. Bratton. I have no idea. 

Mr. CHERTOFF. Well, do you remember writing another one? 

Mr. BRATTON. No, sir, but I didn’t remember specifically writing 
this one until it was shown to me sometime recently. 

Mr. CHERTOFF. You knew that Randolph and Tucker were per- 
fectly capable of talking to the Governor themselves. They did not 
need you to pass a message on? 

Mr. Bratton. The Governor asked me to do something, and that 
was specifically to call Mr. Tucker to find out the background on 
the legislation and to transmit to him what I found out the back- 
ground on the legislation was, and that’s what the May 19th memo 
does, sir. 

The Chairman. Let me ask you something. There comes a point 
in time, then, there’s a legislative process initiated. You, I think, 
testified before that the Governor’s office itself did not draft this? 

Mr. Bratton. I testified that I don’t have any recollection of hav- 
ing drafted it. 

The Chairman. Now take a look at the bill that eventually 
passed. You have it in front of you? Would it be customary for that 
kind of bill, particularly if you are responding to what was a con- 
stitutional problem heretofore that — you explained that you would 
review this as counsel; right? 

Mr. Bratton. I’m sure I did. 

The Chairman. Would it be customary, “it” being a matter affect- 
ing the regulations by the Public Service Commission, that you 
would have input from the Public Service Commission? 
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Mr. Bratton. Yes. 

The Chairman. That’s customary; right? 

Mr. Bratton. Yes, Mr. Chairman, that would have been cus- 
tomary. 

The Chairman. Do you find it strange that in your discussions 
with Tucker, there’s nothing with respect to rate impacts, et cetera, 
in a bill affecting rates that can or can’t be charged, nothing at all. 
You never discussed that with him? 

Mr. Bratton. I don’t recall the discussion with Mr. Tucker with 
any specificity, Mr. Chairman. I would 

The Chairman. The memo doesn’t have anything — if you had dis- 
cussed rates, would rates have been in there? 

Mr. Bratton. Yes. 

The Chairman. Do you find it strange instead of constructing a 
constitutional bill which would have dealt with the impediment — 
the impediment was what? It dealt with one specific area as op- 
posed to being general; is that correct? 

Mr. Bratton. That’s generally correct, yes, sir. 

The Chairman. This bill doesn’t do that. This bill goes beyond. 
It corrects that deficiency. You could have corrected that very eas- 
ily by including that this would be available to all of these Class 
C companies, so it’s not just one, you have no constitutional im- 
pediment; is that correct? 

Mr. Bratton. Well, I don’t know how many Class C companies 
are located within 10 miles or 20 miles of a Class 1 city 

The Chairman. I understand that. You could have corrected that 
constitutional impediment without the necessity of dropping any 
limiting provisions as it relates to rate differentials. Didn’t you find 
it strange — did the PSC say anything to you? They went along and 
said just drop so that you can charge — any Class C company can 
charge anything it wants? 

Mr. Bratton. I think it is likely that the PSC drafted the second 
draft of the legislation from looking at it. It does not appear to be 
in a format consistent with that that would have been drafted by 
legislative counsel, so I think there is a good possibility that the 
PSC staff drafted that legislation. 

The CHAIRMAN. The first bill has a limitation that you can only 
charge 110 percent, 10 percent more than is being charged in the 
adjoining city; right? 

Mr. Bratton. That’s correct. 

The Chairman. The second one, what kind of limitation does it 
have? 

Mr. Bratton. It is a complete deregulation of Class C water com- 
panies. 

The Chairman. No limitations? 

Mr. Bratton. That’s correct. 

The Chairman. You are Chairman of the Public Service Commis- 
sion now? 

Mr. Bratton. That’s correct. 

The Chairman. So you have an understanding approximately of 
what rates are in this area and so when Counsel said to you, you 
know, this company now is charging three times or 300 percent or 
thereabouts what the people in Little Rock pay 
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Mr. Bratton. I don’t regulate the rates for the City of Little 
Rock. 

The Chairman. But they pay three times that rate? 

Mr. Bratton. I don’t know what they pay. 

The Chairman. You have no idea? Who regulates it? 

Mr. Bratton. Who regulates the City of Little Rock? 

The Chairman. Yes, the rates, the PSC. You have nothing with 
respect to the rates? 

Mr. Bratton. We regulate only the private water companies of 
which there are a handful. 

The Chairman. So the people who were previously being served, 
right, were they being served by Little Rock at one point in time? 

Mr. Bratton. The people who were being served by Castle Sewer 
and Water? 

The Chairman. Yes, out in that region. Where were they getting 
their water? 

Mr. Bratton. I’m not sure which people you’re talking about. 

The Chairman. The people in that area, in the Castle Grande 
area or the Castle Sewer area, would any of them be getting water 
from an adjacent city? 

Mr. Bratton. I am not sure whether that utility had wells or 
whether it purchased water from some other source. 

The Chairman. OK. I would just point out again that you go 
from one bill limiting the rates to 110 percent to the second bill 
which has absolutely no limitation; there’s no discussion of that in 
this memo, no discussion about what the impact of proposed legis- 
lation will be, and you don’t recall any that anybody said to you, 
this Class C company can charge whatever they want? 

Mr. Bratton. No, sir, I don’t recall any specific discussions on 
that. 

The Chairman. Wouldn’t that be something that you’d be inter- 
ested in, what impact would this legislation have on ratepayers? 

Mr. Bratton. It may well be, Senator, that the reason the cap 
was removed was for other companies other than Castle, that 110 
percent cap would not have addressed the problems that Mr. 
Strock had identified in his earlier memos 

Mr. Chertoff. Name one besides 

Mr. Bratton. I would suggest that is entirely possible if that leg- 
islation was drafted by the Commission, which I believe may 

Mr. Chertoff. Name one besides Castle Water and Sewer. 

Mr. Bratton. I don’t regulate them. I didn’t keep up with what 
the companies were at that point in time. Part of the problem with 
the small water and sewer companies was even identifying how 
many of them were out there. 

The Chairman. You give them a blank check is what happened. 
You first talked about a constitutional prohibition because it was 
only with respect to one specific company. Now, you opened it up 
that that specific company in every Class C; right? Every Class C 
has the ability to charge whatever rate it wants, whatever the traf- 
fic can bear? 

Mr. Bratton. The legislation that was signed did completely de- 
regulate Class C water companies, Senator, and I would suggest 
again that I think one reason the cap may have been removed was 
to give other companies, other than Castle and Sewer, greater flexi- 
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bility that they may have needed, and may have had absolutely 
nothing to do with Castle Sewer and Water’s situation. 

The Chairman. Have you ever searched the record to see if you 
have any memorandum with respect to this legislation over at the 
PSC? I understand you weren’t there then, but have you checked 
the records to see if there’s any that would give you any reason to 
believe that the Public Service Commission, that they entertained 
that thought? 

Mr. Bratton. Based on Mr. Creston’s memo of January 1985, 
they considered that as one option 

The Chairman. And the fact of the matter is he concludes, and 
we read the conclusion, it doesn’t come out anywhere near what 
you suggested. He actually talks about keeping a control and that 
it would be reviewed on a 6-month basis and streamlining the proc- 
ess. Let’s not go through — he outlines a series of possibilities, and 
his conclusion is far different than total taking off, absolutely no 
filing whatsoever and having no ability to control the rates whatso- 
ever; wouldn’t you admit that? 

Mr. Bratton. Mr. Creston suggested he thinks Act 310 proce- 
dures or something similar to would be his recommendation. 

The CHAIRMAN. So you didn’t undertake his recommendation, nor 
did the Commission. Now, I’m not asking you to refer to this memo. 
Are you aware of any other memoranda where there was a discus- 
sion as it relates to total deregulation, taking off any controls as 
it relates to Class C companies? 

Mr. BRATTON. Any documents that would have had anything to 
do with this legislation have been provided to this Committee 
under a subpoena earlier this summer. 

The Chairman. So you’re not aware of any. Have you had an op- 
portunity to look through the files as Commissioner for any docu- 
mentation in attempting to comply with the Committee’s subpoena? 

Mr. Bratton. I did not personally search the file. I looked at the 
material that was compiled. 

The Chairman. Mr. Bratton, I understand you did not person- 
ally. Did you cause or ask people under your direction to search the 
files to see if there was any information pertinent to this particular 
legislation? 

Mr. Bratton. Yes, sir. 

The Chairman. And did you find any additional information that 
would have indicated that there were discussions with respect to 
rates, et cetera? 

Mr. Bratton. I am not aware of any other documents, other 
than that which have been provided to the Committee that are in 
the files of the Commission at this point. 

The Chairman. So there is no information that the Committee 
would have available to it through the Public Service Commission 
or that you are aware of that ever suggested that the Public Serv- 
ice Commission consciously itself and deliberately supported legis- 
lation that would take off any limitations as it relates to the rates 
that would be charged, which is what this bill did? 

Mr. Bratton. Mr. Chairman, it is my general recollection that 
I had some discussions with Commission staff or the Chairman of 
the Commission regarding whether a cap was appropriate. 
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The Chairman. Really? Well, now, we are getting someplace. You 
actually spoke to somebody about this, about taking off the cap on 
the rates? 

Mr. Bratton. I have a general impression that I probably had 
a discussion about that. I can’t tell you for sure, but I have a gen- 
eral impression that that probably occurred. 

The Chairman. Who would you have discussed that with? You’re 
counsel to the Governor. Who would you have discussed that with, 
not a staff lawyer? 

Mr. Bratton. I probably would have discussed it with the Chair- 
man of the Commission, if I discussed it with anyone. 

The Chairman. Who’s the Chairman of the Commission? 

Mr. Bratton. Robert Johnston, and I’m not sure I did, but it is 
possible that I did. 

Mr. Chertoff. Is that the same Mr. Johnston you told the Gov- 
ernor would be inclined, would try to be of some help in trying to 
resolve the problem? 

Mr. Bratton. Yes. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Is the Public Service Commission considering 
reregulating small water companies? 

Mr. Bratton. No, sir. 

Senator Sarbanes. Is there a clamor in Arkansas to reregulate 
the small water companies? 

Mr. Bratton. There is an issue involving one small water com- 
pany that comes up every session and there’s legislation introduced 
and so far it has not passed. 

Senator Sarbanes. How about with respect to the other small 
water companies? 

Mr. Bratton. No, sir. 

Senator Sarbanes. Apparently not. So the deregulation was a 
public policy commission that was taken, is that correct, that has 
remained in place now for almost 10 years? 

Mr. Bratton. That’s correct. 

Senator Sarbanes. Mr. Ben-Veniste. 

Mr. Ben-Veniste. Mr. Bratton, was it the case that someone rep- 
resenting Castle came to you and said we made a mistake with this 
legislation, please have the Governor veto it because we don’t like 
the 10 percent cap so we can come back later and write some new 
legislation that doesn’t have a 10 percent cap? 

Mr. Bratton. Certainly not. 

Mr. Ben-Veniste. Nothing like that occurred? 

Mr. Bratton. Absolutely not. 

Mr. Ben-Veniste. And with respect to the limitation of the 10 
percent cap, it is your recollection that that was the result of now 
broadening the legislation to cover other small water and sewer 
companies that would have been affected by a 10 percent cap? 

Mr. Bratton. I think that is entirely possible. I cannot tell you 
the specifics of any conversation I had with Johnston or anyone 
else at the Commission, but I do think that I did have some con- 
versations involving whether the 10 percent cap would remain ap- 
propriate if the legislation would be broadened to include all Class 
C companies. 
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Mr. Ben-Veniste. So to follow along Mr. Chertoff’s line of think- 
ing here, let me ask you whether there was any discussion with 
Mr. Tucker or others involved in Castle Sewer and Water to sug- 
gest that we don’t like the cap, we want that eliminated from the 
next legislation. 

Mr. Bratton. Not that I have any recollection of. If I could ex- 
pand just for one moment, the reason I think that I probably had 
some discussions regarding the cap and that there was a conscious 
decision to remove the cap would be that if a small company had 
to make a significant investment to upgrade its plant, then a 10 
percent override provision would not necessarily be of any signifi- 
cant benefit. If a company was only having to adjust to inflation 
concerns, then a 10 percent cap might well be appropriate, but if 
a company was placed in the position of having to comply with 
health department rules or Clean Water Act rules and had to make 
significant upgrades to the system, then you would be right back 
into a regulatory situation with the attendant costs that would be 
available there. 

Mr. Ben-Veniste. Now that we have descended into the minutia 
of sewer legislation in Arkansas a decade ago, let me ask you to 
take a look at the bill that was actually passed and see whether 
there was a provision contained in that bill that was not contained 
in the original bill that provided for any district covered by the de- 
regulation to exercise the power of eminent domain over the water 
and sewer company serving that district. And I would direct your 
attention to Section 3, paragraph N, it looks like. 

Mr. Bratton. Yes. 

Mr. Ben-Veniste. Do you see that reference? 

Mr. Bratton. Yes, I do. 

Mr. Ben-Veniste. Was that in the original bill? 

Mr. Bratton. I don’t believe it was. 

Mr. Ben-Veniste. Would you explain to all of us interested in 
water and sewer history in Arkansas in 1985 and 1986 what that 
eminent domain provision provided for? 

Mr. Bratton. Well, it appears to authorize some type of munici- 
pal improvement district or special improvement district to con- 
demn the property of any water or sewer utility that was located 
within the boundaries of that improvement district which was ex- 
empt from the definition of public utility. 

Mr. Ben-Veniste. And again, that provision for eminent domain 
is included in Section 4, paragraph 1, which also provides for emi- 
nent domain, condemning any water or sewer utility found within 
the boundaries of that district covered by this legislation? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. So for the historians of water and sewer regu- 
latory law in Arkansas in the late 20th century, this provision 
would provide for the residents of a water and sewer district peti- 
tioning to get together to condemn and take over a water and 
sewer utility, such as the one in question here, Castle, in the event 
that they felt that it was appropriate to do so? 

Mr. Bratton. That’s my understanding of that language. 

Mr. Ben-Veniste. So instead of a cap, you have the right of emi- 
nent domain if things got out of hand to the extent that there was 
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a need to condemn the utility because they charged too much or did 
something else that the people in their district didn't like? 

Mr. Bratton. These provisions certainly appear to give the cus- 
tomers of the utility an alternative to address what they thought 
to be excessive rates or other problems. 

Mr. Ben-Veniste. Now all of this, the issues about Castle Sewer 
and Water, were covered by the House of Representatives last sum- 
mer. Is there anything that has come out today that you are aware 
of that sheds any new light on whether Governor Clinton acted ap- 
propriately in connection with the water and sewer legislation in 
the 1987 legislative session? 

Mr. BRATTON. I'm certainly not aware of anything that suggested 
he acted inappropriately, no, sir. 

Mr. Ben-Veniste. Mr. Ivey. 

Mr. Ivey. Mr. Bratton, let me just follow up on the point you 
were making about eminent domain. Do you have the June 24, 
1986 memorandum from Doug Strock to Mr. Clark? The subject is 
proposed legislation for 1987. 

Mr. Bratton. I'm sorry, what was the date? 

Mr. Ivey. June 24, 1986. 

Mr. Bratton. Yes. 

Mr. Ivey. Attached to this memorandum is a proposed legislation 
with respect to the deregulation of public utilities. Is it on the back 
of your copy there? 

Mr. Bratton. Yes. 

Mr. Ivey. Could you flip through the proposed bill to pages 3 and 
4 — I’m sorry, pages 3 and 5, Sections 3 and 4 in that bill. Are those 
provisions substantially the same as the Sections 3 and 4 in the 
legislation that was actually enacted? 

Mr. Bratton. They appear to be so. 

Mr. Ivey. This is the same power of eminent domain that was 
included in the final legislation. 

Mr. Bratton. Yes, it is. 

Mr. Ivey. And this June 24, 1986 memorandum was written be- 
fore, to the best of your knowledge, the Castle Sewer and Water 
issue was on your radar screen at all? 

Mr. Bratton. Yes, sir, and it does suggest that my general im- 
pression that the PSC possibly drafted the second piece of legisla- 
tion is probably accurate. 

Mr. Ivey. Yes, sir. Now go through that packet. There’s another 
document I’d like you to take a look at. It’s a letter dated May 6, 
1987, and it’s addressed to Senator Charlie Cole Chaffen 

Mr. Bratton. Chaffen. 

Mr. Ivey. I take it he was a Member of the Arkansas State Sen- 
ate at that time? 

Mr. Bratton. She was. 

Mr. Ivey. Oh, sorry. All right. Now go down to paragraph 4. Are 
you with me? 

Mr. Bratton. Yes. 

Mr. Ivey. You mentioned earlier the issue of the difficulty in pur- 
chasing new plants. Is that discussed here in the letter from Doug 
Strock to Senator Chaffen? 

Mr. Bratton. Yes. 
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Mr. Ivey. Is that the issue you were raising just a few minutes 
ago, often the small water company may need to purchase new 
plants such as a water tower or other equipment or may need to 
replace existing 

Mr. Bratton. Yes, it's the same issue. 

Mr. Ivey. And the issue was the need for money to make these 
capital improvements? 

Mr. Bratton. To make major upgrades to a system, yes, sir. 

Mr. Ivey. In the next paragraph, it says, “The reasons the regu- 
lation aggravates the small water utilities problems is as follows” 
and there’s a long paragraph on page 2. Do you see that? 

Mr. Bratton. Yes. 

Mr. Ivey. That goes through the reasons that regulation was of 
concern to small utilities at that time? 

Mr. Bratton. Yes. 

Mr. Ivey. And the paragraph after that says, “For the foregoing 
reasons, regulation by the PSC is of little benefit to the small water 
utilities or their customers because regulation does not solve the 
basic needs of those small water companies.” Do you see that? 

Mr. Bratton. Yes. 

Mr. Ivey. Last question here. If you could go to page 3 of that 
same letter. 

Mr. Bratton. Yes, sir. 

Mr. Ivey. Look at the second paragraph. Could you read that sec- 
ond paragraph? 

Mr. Bratton. It says: 

Deregulation should be coupled with giving the power to suburban improvement 
districts to condemn small water and sewer companies. The reason is if a small 
water company is deregulated and is not being run to the satisfaction of its cus- 
tomers, they could then form an improvement district and force the sale of the util- 
ity for the district and run the utility to suit themselves. 

Without the power of condemnation, the ratepayers would have little effective re- 
course if the management were unresponsive or charge rates which were uncon- 
scionable, both deregulation and giving the power of eminent domain to suburban 
improvement districts would require legislation. 

Mr. Ivey. And this is under the heading “Possible Solution”? 

Mr. Bratton. Yes. 

Mr. Ivey. Is the final legislation that was enacted, does it reflect 
the possible solution that Mr. Strock wrote about in this May 6, 
1987 letter? 

Mr. Bratton. Yes, it does. 

Mr. Ben-Veniste. So if I understand, Mr. Bratton, the legislation 
that was ultimately passed was legislation recommended as early 
as 1985, in substance, by the Public Service Commission; correct? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. There was a very good reason to deregulate 
the small water and sewer districts; correct? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. And the concern over rate increases was met 
not with this unfettered opportunity without recourse for the utili- 
ties to raise their rates, but balanced by the right of eminent do- 
main and the opportunity to form independent water districts and 
take over the utilities by the residents of those districts if they 
were unhappy? 

Mr. Bratton. That’s correct. 
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Mr. Ben-Veniste. So rather than say that there was a change 
from a cap to a complete freedom without recourse, in fact, there 
was freedom and recourse? 

Mr. BRATTON. There was an alternative that the customers could 
exercise. 

Mr. Ben-Veniste. Without getting back all the way to Jean Val- 
jean and the sewer systems in place historically in other places in 
the world, with respect to Arkansas, this system has been operat- 
ing for a decade now for 10 years or so, and it has not been subject 
to revision or subject to proposals for new legislation to change it? 

Mr. Bratton. As I indicated, there have been proposals to make 
some alterations to it that have come out of the one particular situ- 
ation, but those proposals have not passed. 

Mr. Ben-Veniste. You mentioned that Little Rock is not within 
your purview of regulation at the Public Services Commission now; 
is that correct? 

Mr. Bratton. That’s correct. 

Mr. Ben-Veniste. Now who regulates Little Rock? 

Mr. Bratton. Almost all municipal utilities are self-regulating in 
that they are operated by the city government and the rates are 
set by the city. The City of Pine Bluff is served by a private water 
company and we have jurisdiction over that municipality, but I be- 
lieve that’s the only municipality in the State in which we have 
any jurisdiction over the municipal water rates. 

Mr. Ben-Veniste. So under any circumstances comparing Little 
Rock to the Castle district would be comparing apples and oranges 
in terms of regulation? 

Mr. Bratton. At the very least, apples and oranges. 

Mr. Ben-Veniste. I have nothing further. 

Mr. Chertoff. Mr. Bratton, just before we move on to something 
else, Little Rock is a municipally-operated system? 

Mr. Bratton. Yes, sir. 

Mr. Chertoff. It’s not for profit? 

Mr. Bratton. I don’t know that you can say it is “not for profit.” 

Mr. Chertoff. It’s not a private company; right? 

Mr. Bratton. It is not a private company. There are municipal 
operated utilities where municipal utility rates are used to sub- 
sidize other services provided by a city government, so they some- 
times operate it above cost. 

Mr. Chertoff. But they’re not owned by guys like Randolph and 
Tucker; right? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. And with regard to this power of eminent do- 
main, just so we understand what alternative was left open to the 
people who were serviced by Castle Sewer and Water for whom I 
assume their monthly utility rate is a matter of more than aca- 
demic interest, they probably have to sit down every month and 
write a check out, in order to exercise eminent domain, they would 
have to band together, form an improvement district, and agree to 
pay the utility for the cost of the property. If the utility didn’t agree 
with the amount, they would have to go to court and fight it out 
in court; right? 

Mr. Bratton. That’s correct. 
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Mr. Chertoff. That’s what the alternative of eminent domain is; 
is that right? 

Mr. Bratton. That is correct. 

Mr. Chertoff. Finally, just so we keep all eyes on the ball here, 
which is the interplay with the Governor’s office and the Governor’s 
veto, with all these memos in the files of the Public Services Com- 
mission, the only two memos I’ve seen that discuss the arguments 
in favor of changing the veto — which the Governor did change; is 
that right? He did not veto the second legislation? 

Mr. Bratton. He did not change the veto. He signed a second 
piece of legislation. 

Mr. Chertoff. The only written memos regarding that issue are 
the memo which conveys Mr. Randolph’s cryptic mentioning of the 
$33,000 meeting, and your extended discussion of the litigation 
that can be avoided, including your own assumption about whether 
the litigation would touch on the validity of the mortgage. Do you 
know of any other written memos that were submitted to the Gov- 
ernor laying out the arguments on this besides these two? 

Mr. Bratton. I don’t know whether there were other written 
memoranda or not. From time to time, I would write shorthand 
written memorandum, most of which I threw away when I left the 
Governor’s office. It was also very common for me to have discus- 
sions on these issues verbally with the Governor rather than writ- 
ing it all out in memo form. 

Mr. CHERTOFF. So the short answer to my question is that you 
don’t know of any other written memos besides the two you’ve seen 
here; right? 

Mr. Bratton. I have no personal knowledge at this point of any 
other written memos, although I am sure there were other discus- 
sions about this issue. 

Mr. Chertoff. But you can’t remember them; right? 

Mr. Bratton. No, sir. I’m sure there would have been a discus- 
sion about what items to include in a session. That would have 
been routine. 

Mr. Chertoff. And one of those was this. Now, Mr. Bratton, let 
me turn your attention to this notation of July 2, 1986, from Bev- 
erly Bassett Schaffer, with which we began your examination 
today, and again, what I’m trying to understand here in your posi- 
tion as counsel — I mean, we’ve already seen that you saw commu- 
nication where Randolph, what would have to be considered in a 
pretty blatant way, draws a connection or tries to draw a connec- 
tion between something he wants the Governor to do officially and 
something to do with $33,000 2 years before. 

Here we have Ms. Bassett saying, “Madison Guaranty is in pret- 
ty serious trouble. Because of Bill’s relationship with McDougal, we 
probably ought to talk about it.” What did you understand was the 
significance of Bill’s relationship with McDougal as the reason you 
ought to talk to Beverly Bassett about this? 

Mr. Bratton. I don’t know that I gave it any significance. 

Mr. CHERTOFF. When you saw this, did you say in substance, 
“Beverly, look, whatever the Governor’s personal things are, we 
don’t consider that here. All we talk about is the public policy and 
the issues that concern the citizens of the State of Arkansas.” Did 
you say anything like that to Beverly Bassett? 
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Mr. Bratton. I didn’t need to. She and I had had enough discus- 
sions during the time that she had been in charge of the Securities 
Department on sensitive issues that I knew she understood we 
were not going to ask her to take inappropriate actions, and that 
she would not be expected to read between the lines and figure out 
what sort of favorable dealings she was supposed to have with peo- 
ple who might have known the Governor or might have made cam- 
paign contributions. I didn’t need to tell her that. 

Mr. Chertoff. But you didn’t wonder, then, why she made a 
point of asking for a meeting not because of some distress to the 
citizens of Arkansas or jeopardy to the investors? 

Mr. Bratton. I didn’t read anything into that comment. She and 
I had been talking about Madison off and on for some period of 
time before that. 

Mr. Chertoff. And you had been talking to Governor Clinton 
about it? 

Mr. Bratton. I had periodically made him aware that there were 
problems with Madison, yes, sir. 

Mr. Chertoff. Were there any other instances in which there 
were regulatory problems Ms. Bassett encountered as head of the 
Arkansas Securities Commission where she told you that she was 
bringing it to your attention because the people had a relationship 
with the Governor? 

Mr. Bratton. There were probably situations, not necessarily in- 
volving a savings and loan, but there were probably situations 
where, in her capacity as Securities Commissioner, that she would 
make me aware of some action that the department intended to 
take against a broker-dealer or bond house because she knew that 
the individuals who might be the subject of that action would likely 
call the Governor’s office when they found out that some unfavor- 
able action had been taken in a case involving them. 

Mr. Chertoff. Can you think of one right now? 

Mr. Bratton. I can think of probably several. 

Mr. Chertoff. Was there one involving Lasater & Associates? 

Mr. Bratton. I don’t recall a specific conversation involving Mr. 
Lasater that I can tell you about. I know we’ve had some conversa- 
tions on more than one occasion about matters involving Lasater’s 
company. 

Mr. Chertoff. Tell us about the conversations. 

Mr. Bratton. I don’t recall the specifics of it. 

Mr. Chertoff. Well, give us generally. Was it that Lasater was 
being investigated or having problems in terms of his conduct of 
the securities activities? 

Mr. BRATTON. I’m sure it had to do with that generally. 

Mr. Chertoff. Were you aware that Lasater had a relationship 
with the Governor? 

Mr. Bratton. I think I was generally aware that he might have 
made some campaign contributions. I don’t know that I considered 
that they had a relationship of any sort. 

Mr. Chertoff. Do you know if Mr. Lasater was ever at the Man- 
sion, for example? 

Mr. Bratton. I don’t know. 

Mr. Chertoff. Do you know whether he ever saw the Governor 
in person outside of a fundraising event? 
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Mr. Bratton. I have no idea. 

Mr. Chertoff. What? 

Mr. Bratton. I don’t know. 

Mr. Chertoff. Do you know if they had a social relationship? 

Mr. BRATTON. I never had any impression that they had a social 
relationship. 

Mr. Chertoff. Did Governor Clinton ever travel on Lasater’s 
airplane? 

Mr. Bratton. I don’t know. 

Mr. CHERTOFF. Did you ever try to reach the Governor through 
Mr. Lasater? 

Mr. Bratton. Did 

Mr. Chertoff. Did you ever try to reach the Governor through 
Mr. Lasater? 

Mr. Bratton. No. 

Mr. Chertoff. Do you know whether Governor Clinton and Mr. 
Lasater took trips together? 

Mr. Bratton. Not that I’m aware of. 

Mr. Chertoff. Well, these discussions about Lasater, why would 
Ms. Bassett have come to you and explained to you that there were 
issues in her jurisdiction as a securities regulator involving Mr. 
Lasater? 

Mr. Bratton. She periodically made me aware of decisions that 
the department was going to take involving people who were regu- 
lated by or licensed by the board. Was Lasater one of them at one 
point? Yes. Were there others? Yes. 

Mr. Chertoff. Did Lasater do a lot of business with the State? 

Mr. Bratton. I don’t know how much business Lasater did with 
the State. 

Mr. CHERTOFF. Did he do bond underwritings? 

Mr. Bratton. He did some bond business. 

Mr. Chertoff. Did you have responsibility for the Arkansas De- 
velopment Finance Authority in your liaison function? 

Mr. Bratton. No, I did not. 

Mr. Chertoff. Who had that? 

Mr. Bratton. Bob Nash. 

Mr. Chertoff. And that was even before Bob Nash became the 
head of that; right? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. So you can’t, as you sit here, remember any par- 
ticular reason that you had contact with Ms. Bassett about Mr. 
Lasater; is that your testimony? 

Mr. Bratton. No, sir. My testimony is that that is one example 
of other regulatory or disciplinary actions, if you will, that Ms. Bas- 
sett made me aware of that the department was going to take. 
There were others that involved other individuals or companies 
that were regulated by her department. It was common practice if 
they were going to take a significant disciplinary action, that the 
Governor’s office didn’t want to read about it in the newspaper. 

Mr. Chertoff. They wanted a heads-up? 

Mr. Bratton. That the Governor expected to be aware when a 
department was going to take some major activity, not read it in 
the newspaper. 
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Mr. CHERTOFF. And you told the Governor, therefore? You would 
inform him of what Ms. Bassett told you? 

Mr. Bratton. Yes, sir, or other agencies that I had a liaison rela- 
tionship with. 

Mr. CHERTOFF. When were you in this counsel function, for what 
years? 

Mr. Bratton. From 1984 through the early part of 1989. 

Mr. CHERTOFF. During this period, do you remember regulatory 
action being taken against Mr. Lasater? 

Mr. Bratton. I don’t remember specifically what actions were 
taken. I do know at some point in there that there were actions 
taken, either by NASD or by the State, or both. 

Mr. Chertoff. NASD is the National Association of Securities 
Dealers? 

Mr. Bratton. That’s correct. 

Mr. Chertoff. That’s a Federal, or it’s kind of a private body but 
it’s under Federal 

Mr. Bratton. Self-regulation. 

Mr. CHERTOFF. They took some regulatory action against Mr. 
Lasater? 

Mr. Bratton. That’s my general impression. 

Mr. Chertoff. Did you tell the Governor about it? 

Mr. Bratton. I probably did. 

Mr. Chertoff. Did you have discussions with the Governor 
about whether Lasater — the impact of that on any State business 
Lasater either had done or was going to do? 

Mr. Bratton. I don’t recall. 

Mr. Chertoff. You don’t recall? It wasn’t a big issue? 

Mr. Bratton. I don’t recall the specifics of the conversation. 

Mr. Chertoff. Did Ms. Bassett tell you that Mr. McDougal was 
the person making recommendations for appointments to the Ar- 
kansas Savings and Loan Board? 

Mr. BRATTON. I don’t know that Ms. Bassett told me that. Was 
I generally aware that McDougal probably had an interest in that? 
I probably was. 

Mr. Chertoff. Did you know that his interest was heard when 
it came time to make appointments to the Bank Board and the 
Savings and Loan Board? 

Mr. Bratton. I don’t know whether it was heard or not. 

Mr. Chertoff. You don’t? You don’t know whether he was influ- 
ential in terms of appointments to the Bank Board and the Savings 
and Loan Board? 

Mr. Bratton. I don’t have any personal knowledge of that, no. 

Mr. Chertoff. How about knowledge acquired from somebody 
else in the course of your official duties? 

Mr. Bratton. I don’t have any specific recollection of conversa- 
tions about that. 

Mr. Chertoff. How about a general recollection? Come on, Mr. 
Bratton. 

Mr. Bratton. Not beyond what I have already indicated, which 
was that I knew McDougal periodically had some interest in those 
appointments. 

Mr. CHERTOFF. But it wasn’t an unrequited interest. It was an 
interest that he was able to consummate because when he asked 
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to have people appointed, he was the one whose recommendation 
was heard; right? 

Mr. Bratton. I know that Mr. Latham, who worked at Madison, 
received an appointment. 

Mr. Chertoff. Did there come a time when you were hearing 
about all these capital problems at Madison Guaranty, that it made 
you uncomfortable to think that Mr. McDougal might be a person 
who had some influence in recommending appointments? 

Mr. Bratton. No, sir. 

Mr. Chertoff. Did Mr. McDougal have a reputation in the mid- 
1980’s of being kind of shady, kind of a wheeler-dealer? 

Mr. Bratton. I’m sure there were some that would characterize 
him in that regard. 

Mr. Chertoff. Did you warn the Governor to stay away from 
Mr. McDougal? 

Mr. Bratton. No, sir, I don’t think I warned the Governor to 
stay away from Mr. McDougal. 

Mr. Chertoff. Did you advise the Governor that he might not 
be a person who ought to have influence in making appointments? 

Mr. Bratton. I don’t recall any conversations with the Governor 
about McDougal and the appointments process. 

Mr. Chertoff. Let me show you DKSN 13314. It is from the 
Governor’s office. And it says, “Jane Re: November-December ap- 
pointments.” It is a Xerox of two pieces of paper. On the second 
page, number 5, it says, “Banking Board, ask McDougal.” Do you 
know whose handwriting this is? Do you recognize this? 

Mr. Bratton. I don’t believe so. 

Mr. Chertoff. It doesn’t look familiar to you? Is it Mr. Clinton’s 
handwriting? 

Mr. Bratton. No. 

Mr. Chertoff. Is it Betsey Wright’s handwriting? 

Mr. Bratton. I don’t believe it is. 

Mr. Chertoff. Is it your handwriting? 

Mr. Bratton. No. 

Mr. Chertoff. And “Banking Board, ask McDougal,” did you un- 
derstand that on the Banking Board, on appointments, they got 
cleared through McDougal? 

Mr. Bratton. I never had any impression that any appointments 
were cleared through McDougal. 

Mr. Chertoff. That he was asked about them? 

Mr. Bratton. I don’t recall at this point knowing whether Mr. 
McDougal was asked about Bank Board appointments or not. 

Mr. Chertoff. Was Mr. Lasater asked about securities appoint- 
ments? 

Mr. Bratton. Not that I have any knowledge of. 

Mr. Chertoff. Did you hear from somebody else that he was? 

Mr. Bratton. No, sir. I do know that based on a letter I was 
shown during a deposition, that he had written a letter to the Gov- 
ernor regarding Beverly Bassett Schaffer’s appointment. 

Mr. Chertoff. And that’s all you know? 

Mr. Bratton. Yes, sir. 

Mr. Chertoff. Before I open up into the next line, since my time 
is just about up. 

The Chairman. We’re going to continue. 
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Senator Sarbanes. Could I ask what the date of this memo is? 

Mr. CHERTOFF. We don’t know what the date is. It’s November- 
December but it’s undated as to year, and since no one has owned 
up to authorship, we’re attempting to figure out the answer. 

Now let me continue along the line of Mr. McDougal and Madi- 
son. Did there come a time that you were aware that the Arkansas 
Development Finance Authority or the Arkansas Housing Agency 
was leasing space in one of Mr. McDougal’s buildings? 

Mr. Bratton. Yes. 

Mr. CHERTOFF. And that was a decision made by who initially? 

Mr. Bratton. State Building Services. 

Mr. CHERTOFF. Who was the person in charge of that? 

Mr. Bratton. Paul Mallard. 

Mr. CHERTOFF. Who was the director of the agency at that time? 

Mr. Bratton. Of which agency? 

Mr. CHERTOFF. The Housing Agency. 

Mr. Bratton. I believe that Wooten Epes was the Director at 
that time. 

Mr. CHERTOFF. So it was his agency to be put in this building? 

Mr. Bratton. That’s correct. 

Mr. CHERTOFF. He had an objection to it, didn’t he? 

Mr. Bratton. That is my recollection. 

Mr. CHERTOFF. He objected because it was an unsafe area? 

Mr. Bratton. He objected to it, and that was at least one of his 
stated objections. 

Mr. CHERTOFF. What were his other stated objections? 

Mr. Bratton. I don’t recall at this point. 

Mr. Chertoff. Was one that there was a possibility of getting 
space at a cheaper rate elsewhere? 

Mr. Bratton. I don’t recall. 

Mr. Chertoff. Well, you indicated that it was one of his stated 
objections. Obviously, you have a recollection there were other stat- 
ed objections. What were they? 

Mr. Bratton. I don’t recall what the other objections were. 

Mr. Chertoff. Well, was it price? 

Mr. Bratton. I don’t recall what the other objections were. 

Mr. Chertoff. Safety was one; right? 

Mr. Bratton. That’s the only one I recall. It is my recollection 
there were other objections he had. I don’t recall what they were. 

Mr. Chertoff. What was Mr. Mallard’s argument in favor of 
leasing in Mr. McDougal’s building? 

Mr. Bratton. I don’t recall whether — what the basis of the SBS 
decision was. 

Mr. Chertoff. Now this was in 1984? 

Mr. Bratton. Somewhere along in that period of time. I don’t re- 
call specifically. 

Mr. Chertoff. How did this — who resolved this dispute? 

Mr. Bratton. It is my general impression that SBS had selected 
that space and perhaps had already executed a contract for the 
State to lease it or was on the verge of doing so. Mr. Epes didn’t 
want to move there, and the decision remained the decision made 
by SBS. 

Mr. Chertoff. Well, who resolved the dispute? Didn’t it go up 
to the Governor’s office? 




1618 


Mr. Bratton. The issue was discussed in the Governor’s office, 
and Mr. Mallard’s decision remained the binding decision. 

Mr. Chertoff. Who discussed it in the Governor’s office? 

Mr. Bratton. I had probably some discussions with both Mallard 
and Epes, probably Betsey Wright had some discussions with both 
of those. I’m sure Betsey and I probably had some discussions with 
the Governor about it. 

Mr. Chertoff. What did you and Betsey discuss about it? 

Mr. BRATTON. At this point, all I recall is that there was a dis- 
pute about Wooten not wanting to move his agency into the space 
that SBS had leased for him and that he ultimately moved there. 
I don’t recall anything further about it, other than one of his stated 
reasons for not wanting to move was that he thought it was not 
a safe area or he asserted that. 

Mr. Chertoff. The Governor made the final decision? 

Mr. Bratton. If by not overriding Mr. Mallard’s decision the 
Governor made a decision, then you may characterize it as the 
Governor’s making the decision. Mr. Mallard made a decision; Mr. 
Epes hoped that decision would be overturned. It was not. 

Mr. CHERTOFF. When did you first become aware that the Gov- 
ernor and Mrs. Clinton had a business relationship involving land 
with Mr. McDougal? 

Mr. Bratton. I don’t recall. 

Mr. Chertoff. Was it in 1984? 

Mr. Bratton. I don’t recall when it was. 

Mr. Chertoff. Was it in the 1980’s? 

Mr. Bratton. Probably sometime in the 1980’s. 

Mr. Chertoff. Was it before or after Mr. McDougal was kicked 
out of the savings and loan? 

Mr. Bratton. I’m not sure. 

Mr. Chertoff. Did you have an impression in 1984 and 1985 
and 1986 about Mr. McDougal’s reputation for integrity? 

Mr. Bratton. I’m not sure what his reputation for integrity was. 
There were probably some people who were more suspect of it than 
others. 

Mr. Chertoff. Well, what about you? Were you suspect of it? 

Mr. Bratton. By the mid-1980’s, I thought there was probably 
some question as to how appropriately Mr. McDougal managed the 
S&L. 

Mr. Chertoff. Did you go into the Governor at some point and 
say, in effect, “Stay away from this guy.”? 

Mr. Bratton. The Governor had known Mr. McDougal for a long 
time. I thought the Governor’s decision as to what his personal re- 
lationship or lack of a personal relationship with Mr. McDougal 
was his business and wasn’t mine to dictate to him. I brought to 
his attention information that I thought was appropriate for him 
to know and then how he chose to have or not have a relationship 
with Mr. McDougal was something he had to decide. 

Mr. Chertoff. Do you remember an issue Mr. McDougal had in- 
volving a health official known as a sanitarian? 

Mr. Bratton. I am generally aware of that issue. 

Mr. Chertoff. He wanted to have somebody removed because 
the person was giving him difficulty on a development project; is 
that right? 
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Mr. Bratton. I don’t recall what specifically, whether he wanted 
to have someone removed. He thought the health department was 
over-aggressive in some of its interpretation of rules and regula- 
tions that applied to a subdivision that he was involved with, and 
he wanted the matter resolved in a way that was favorable to his 
development. 

Mr. CHERTOFF. Did he get a meeting with the Governor over it? 

Mr. Bratton. It is my recollection that there was a meeting in- 
volving Mr. McDougal and the Health Department with the Gov- 
ernor. 

Mr. CHERTOFF. What did the Governor say? 

Mr. Bratton. I don’t think I was present. 

Mr. CHERTOFF. Did you hear about it afterwards? 

Mr. Bratton. I probably heard about it before or afterwards, one 
or both. 

Mr. CHERTOFF. What did you hear? Tell us what you heard. 

Mr. Bratton. Well, it is my general recollection that McDougal 
was not able to get the result that he wanted. 

Mr. Chertoff. Well, didn’t the man get removed? 

Mr. Bratton. I have no recollection about an individual person- 
ality within the general impression that I have, or the general 
recollection that I have was about the issue of enforcement of the 
regulations, and it’s my general impression that McDougal didn’t 
get the result he wanted. 

Mr. CHERTOFF. I’m going to show you, we’re going to refresh your 
memory with a memo of March 5, 1986, which we will get down 
to you. Who is Mr. Choate, by the way, or Ms. Choate? 

Mr. Bratton. She was a Member of the Governor’s staff who had 
liaison responsibilities with the Department of Health and Depart- 
ment of Human Services. 

Mr. Chertoff. I want you to help us understand this memo, 
March 5, 1986, to the Governor. There’s a little check mark. Is that 
a sign that the Governor used to make indicating he read a memo? 

Mr. Bratton. Yes. 

Mr. Chertoff. I think it says, ‘Thanks” on the top. Is that the 
Governor’s handwriting? 

Mr. Bratton. It appears to be. 

Mr. Chertoff. It goes: 

I have talked with Tom Butler this a.m. He tells me that the 3 men Jim 
McDougal referenced in yesterday’s meeting have been removed from those jobs. 
Tom met with their supervisors, too, and spelled out to all of them that none were 
to talk about Brittany Point, Eden Park, or Maple Creek in or outside the office, 
period, because they don’t want to give credence to any of McDougal’s allegations. 
Tom will send over a complete report soon. 

Tom, Jerry, and Dr. Saltzman said they kept silent yesterday out of respect for 
you , but their silence was not tacit approval of Jim’s accusations. Frankly, they were 
taken aback at much of what he said and felt a great deal of frustration at not re- 
sponding. It was obvious to them that Jim was quite upset and had placed them 
in a defensive position. 

I believe they took their cue from you when you told them that Jim was your 
friend of 20 years who had never asked for a favor plus the fact that Jim’s first com- 
ment was he was being ganged on and that there had been nothing but duplicity 
and trickery from the Health Department. 

By the way, is it your understanding that March 1986, was the 
first time Jim McDougal ever asked for a favor from the Governor? 
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Mr. Bratton. I have no idea when and if McDougal may have 
asked for favors. 

Mr. Chertoff. Well, was the Latham appointment, wasn’t that 
in 1985? 

Mr. Bratton. I don’t recall when the Latham appointment was. 

Mr. Chertoff. The record shows that it is. Isn’t it a fact that 
Mr. McDougal asked to have Latham appointed or suggest him to 
be appointed? 

Mr. Bratton. It is my understanding that he had recommended 
Latham for appointment to that position. 

Mr. Chertoff. Now does this ring a bell about this meeting? 

Mr. Bratton. Not particularly. 

Mr. Chertoff. So you can’t shed any further light on the Gov- 
ernor’s statements at the meeting? 

Mr. Bratton. No, sir. As I said, I don’t believe that I was 
present and I don’t have any specific recollection of being told any 
details about it. 

Mr. Chertoff. Now, Ms. Hernreich, do you remember during the 
period of time you were, I guess, acting as a gatekeeper for the 
Governor, contacts between the Governor and Jim McDougal and 
Susan McDougal? 

Ms. Hernreich. I don’t recall any contacts between the Governor 
and Jim McDougal. Susan McDougal, I recall, called me once in 
that period of time but I don’t recall contacts with Jim McDougal 
and the President. 

Mr. Chertoff. What did she call about? 

Ms. Hernreich. I don’t remember. 

Mr. CHERTOFF. Well, did you ever place calls to Jim McDougal 
for the Governor? 

Ms. Hernreich. No. 

Mr. Chertoff. No? 

Ms. Hernreich. Did I place calls? 

Mr. Chertoff. Yes. 

Ms. Hernreich. No, I didn’t. That wasn’t my job. I didn’t place 
calls for him. 

Mr. Chertoff. Did you ever leave word for Jim McDougal that 
the Governor wanted to see him? 

Ms. Hernreich. I am unaware of it if I did. 

Mr. Chertoff. Well, I would like to put up, and we’ll get down 
to you a message pad — actually two pages from a message pad — 
I think if we can suspend for a moment or maybe if we pass over, 
I’ll have copies made and we will resume with this. 

The Chairman. Would you like to— Senator Sarbanes. Why don’t 
we put 

Senator Sarbanes. Mr. Bratton, I just want to develop a couple 
of points with you because I was listening to this questioning from 
Mr. Chertoff. Who was Tom Butler? 

Mr. Bratton. Tom Butler was the Deputy Director of the Health 
Department, I believe he was Deputy Director at that point. If not, 
he was Senior Assistant Director but I believe he was a Deputy Di- 
rector. 

Senator Sarbanes. Well, in his deposition about this meeting, 
the one that was referred to that McDougal was in, he said that 
afterwards he stayed and talked to the Governor and the Governor 
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told him, he said, ‘“You go do what you have to do and you will 
never hear another word from me/ That was my last conversation 
with the Governor on the matter.” Were you in that meeting? 

Mr. Bratton. I don’t believe I was in that meeting. I am fairly 
certain I was not. 

Senator Sarbanes. Did you know about this statement of Tom 
Butler’s? 

Mr. Bratton. I don’t know that I knew about that specific state- 
ment, but it was my general impression that Mr. McDougal did not 
get the result from the Health Department that he wanted, so that 
statement is consistent with my general understanding of the out- 
come. 

Senator Sarbanes. Then the other thing was apparently what 
Lex Dobbins said in his deposition — who is Lex Dobbins? 

Mr. Bratton. I don’t know. 

Senator Sarbanes. He was one of the people in the department. 
Because subsequently some of these people were transferred and 
the issue was raised, “Well, that was done at Mr. McDougal’s in- 
sistence,” and he says, “McDougal could affect the same transfer 
without going to the Governor’s office. It was standard operating 
procedure any time a developer complained to the State Health De- 
partment about unfair treatment, the sanitarian would be reas- 
signed. Standard operating procedure.” Then he went on to say, 
“Any time they had a situation like that, they would always try to 
correct what they call the level playing field to show no bias in the 
way we regulated the developers. Standard procedure.” 

So if a developer complained, all they had to do was go to the 
Health Department and the Health Department would then trans- 
fer the person. And apparently that was the standard practice. 

But I gather from the Butler comment that they then handled 
a matter within the department in their normal way of doing busi- 
ness. Is that your understanding, or do you have an understanding 
about that? 

Mr. Bratton. As I said, Senator, my understanding was in a 
very general way, that McDougal had asked for some relief from 
Health Department enforcement of regulations and that ultimately 
he did not get the relief that he had requested. 

Senator Sarbanes. Well, apparently he really made a scene in 
that meeting, but the Governor at the end of the meeting told Mr. 
Butler, “You go do what you have to do and you’ll never hear an- 
other word from me.” So I just want that on the record. 

Mr. Ivey. If I could add to that additionally, let me read some 
of William A. Teer’s deposition. He worked under Mr. Butler appar- 
ently, and after discussing the Health Department meeting — this is 
on pages 37 and 38 of his deposition before this Committee — he 
was asked: 

Question: Well, did he tell you how the decision was made to reassign Dobbins 
and these other sanitarians? 

Answer: No, I don’t remember if they all came up as far as because of Lex or if 
anything else came up on the other projects. 

Question: Well, who made 

Answer: What we have done in the past is when we have a situation going similar 
to what we had with McDougal, in order to show that we are trying to bend over 
to be customer conscious and pro-customer, is that we have reassigned people. I 
mean, we’ve reassigned people all the way back to 197 — late 1970’s. As a matter 
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of fact, some of the most recent things we’ve had was, let me see, we reassigned 
a man on an establishment as of this year, I believe. 

Senator Sarbanes. Go ahead. 

Mr. Chertoff. So Mr. Bratton, if this was such a plain vanilla 
thing, why did the Governor entertain Mr. McDougal and say, as 
we have in the contemporaneous memo, “that Jim was his friend 
of 20 years who had never asked for a favor.” Do you know why? 

Mr. Bratton. No, sir, I don’t know specifically why the Governor 
decided to meet with Mr. McDougal and representatives of the 
Health Department on that issue. 

Mr. Chertoff. Ms. Hernreich, I think we’ve put before you and 
we’re going to put up a couple of pages from a message pad which 
were taken by Mr. McDougal’s secretary, Ms. Strayhorn, and I 
think if you look, they both appear to be January 15, one in fact 
appears to have been kind of crossed out and then it’s followed by 
the second one. It’s from Nancy Hernreich, misspelled, Governor’s 
office, 371-2345. Is that number a familiar number to you? 

Ms. Hernreich. Yes, that’s the number at the Governor’s office. 

Mr. CHERTOFF. That was his personal number? 

Ms. Hernreich. No, the general number at the Governor’s office. 

Mr. CHERTOFF. It says, “Can see Governor Saturday at 11:00 — 
Go by Mansion.” Why would you have placed a call to McDougal 
about when Mr. McDougal could see the Governor? 

Ms. Hernreich. I do not recall doing this, and certainly if it’s 
there, then, you know, I don’t question that I did it, but I received 
and set up probably over the period of time that I worked for the 
Governor tens of thousands — I have taken tens of thousands of re- 
quests and set up thousands of meetings and events for him, and 
I just didn’t recall that this within had occurred. 

Mr. CHERTOFF. So you were a scheduler among other things? 

Ms. Hernreich. Yes, I was. 

Mr. Chertoff. You didn’t normally place calls for the Governor? 

Ms. Hernreich. No, I did not place calls for him, but this was — 
looking at the message, it looks like I was scheduling a meeting 
with Mr. McDougal and the Governor. And with that message. 

Mr. Chertoff. Was your communication with Mr. McDougal in- 
volving something to do with closing on a house? 

Ms. Hernreich. I have no idea. I really don’t remember at all 
what it was about. 

Mr. Chertoff. Let me show you a daily schedule for the Gov- 
ernor, same date, Monday, January 15. 

Ms. Hernreich. OK. Do we know what year this is? 

Mr. CHERTOFF. We don’t, and maybe you can help us by looking 
at the document. It’s DKSN 13118. It may be 1986 but let’s see if 
you can help us on this a little bit. Do you have that document in 
front of you? 

Ms. Hernreich. Yes, I do. 

Mr. Chertoff. Is this your schedule that you would have pre- 
pared? 

Ms. Hernreich. I don’t know. We changed our format shortly 
after I arrived there, and most of the schedules that I did during 
the time that I was his scheduler were not in this format, so I don’t 
know if it was mine or not. 

Mr. Chertoff. Is it your handwriting on this? 
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Ms. Hernreich. No. 

Mr. Chertoff. Whose handwriting is it? 

Ms. Hernreich. I don’t know whose handwriting it is. 

Mr. Chertoff. Do you know who Dr. Qualls was? 

Ms. Hernreich. Where is that? 

Mr. Chertoff. At the bottom, “Dr. Qualls will be sworn in.” 

Ms. Hernreich. I don’t know. It might be R. L. Qualls. 

Mr. Chertoff. Who is that? 

Ms. Hernreich. Well, I know him now because he lives in my 
former hometown in Fort Smith, Arkansas, and I know him from 
that as much as anything. 

Mr. Chertoff. Did he hold an official position in the State in the 
1980’s? 

Ms. Hernreich. I don’t know. 

Mr. Chertoff. Because I thought maybe it could help identify 
the date. 

Ms. Hernreich. I don’t think this is my document because I 
don’t recall ever scheduling something where he would have been 
sworn in. I don’t know what he did there, so I don’t recall him ever 
being in the government when I was there. 

Mr. Chertoff. Now this reference to Susan McDougal, it says 
“Mansion.” Typically, was it the practice if there was going to be 
a meeting at the Mansion to put “Mansion” in parentheses? 

Ms. Hernreich. Again, this doesn’t look familiar at all to me, 
and you would have had to have put it there somewhere. If it was 
Monday the 15th — yeah. My schedules, what I would have done 
would have been probably indicated depart Mansion for Governor’s 
office, State Capitol at a certain point, so that it would have maybe 
been understood that the meeting was at the Mansion and then at 
some point you indicate what time he left the mansion to go to the 
Governor’s office in the State Capitol. 

Mr. Chertoff. Who else prepared this schedule besides you in 
1986, let’s say, in January 1986? 

Ms. Hernreich. My assistants at the time would have probably 
done the typing on it. 

Mr. Chertoff. You actually started as the scheduler when, in 
1985? 

Ms. Hernreich. Yes, in September 1985, late September 1985. 

Mr. Chertoff. Now let me ask you to look at the second sheet 
of paper. We only have a few of these we have received so I can’t 
claim this is comprehensive. This is dated Monday, August 13th. 
Midway down the page it says, “McDougal et al. Re: Road trip.” Is 
that your handwriting? 

Ms. Hernreich. No, it’s not. 

Mr. Chertoff. Do you know what that refers to? 

Ms. Hernreich. No, I don’t. 

Mr. Chertoff. Did you ever schedule matters with Dan Lasater? 

Ms. Hernreich. No, not that I recall. 

Mr. Chertoff. Did you schedule any airplane trips for the Gov- 
ernor with Mr. Lasater? 

Ms. Hernreich. Not that I recall. 

Mr. Chertoff. Any other trips with Mr. Lasater? 

Ms. Hernreich. No, not that I recall. 

Mr. Chertoff. Meetings with Mr. Lasater? 
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Ms. HERNREICH. Not that I recall. 

Mr. Chertoff. So you don’t remember any contact or discussion 
with Mr. Lasater during the 1980’s? 

Ms. Hernreich. No. Well, when I arrived, after September 1985, 
no, I do not recall any discussions with Mr. Lasater. 

Mr. Chertoff. Thank you, Mr. Chairman. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. I have no questions. 

The Chairman. Thank you, Ms. Hernreich and Mr. Bratton, for 
being here today. We stand in adjournment until tomorrow morn- 
ing at 10:00 a.m. 

[Whereupon, at 1:38 p.m., the hearing was adjourned, to recon- 
vene at 10:00 a.m., on Wednesday, February 14, 1996.] 

[Appendix supplied for the record follows:] 
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Mike Wilson 

jgtQ^ 

2/24/87 


PROPOSED LEGISLATION FOR CASTLE SEWER i WATER COF 
FILE NO. 7261-1 


Attached is a proposed bill designed to take caret of 
4 problem of both Madison Guaranty Savings 6 Loan and Castie 
iaver and Water Corporation ("CStW") . j 

\ The bill attempts to deal only with the CS4W sewir / 

and water system by being limited to "private” companies / / 

within ten miles of a city with a population in excess ot / 

14X) , 000 (which, I assume, includes Little Rock, but onl^ / 
Little Rock. We may need to check that population number) . / 


\ \ It would essentially create a 

t^e extent CStW’s rates did not exceed 
Rock charges its own water customers. 
and\EPA\reports by CS6W, 


auuv e 

Ct woul^i 


rate deregulation to/ 

10% above what Little 
It would^require health 

pSfcW is at the old Little Rock Sout h^rnduatrlal—Park^ 
and serves about 90 customers. Over one-half of its revenue 
is from a few industrial clients. 

William "Bill" Walker will need to know about this. 

I have not had a chance to discuss it with him. 

The cost and uncertainties in regulatory compliance 
for a little $8,000 per month company like this is simply too 
great. This would vastly simplify while still protecting 
customers if the utility tries to charge more than 110% of 
what Little Rock is charging its residents. (Actuary, I 
think Little Rock charges more to non-residents and,\ maybe, 
more than 110%) . \ 

There is some precedent for the 110% limit in the 
\statute that allows city electric companies to charge (adjacent 
non-resident3 up to 110% of the rate they charge thapt \ 
resident5~"WTthout afSc control; . \ 

Would you: (a) review; (b) ask legislative counsel 

to put in bill form and check the population; and (c) let me\ 
know if you think it can be passed this session. \ 


f 
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ike wils 
2 - 24-87 / 


Memorandum 



I have not asked the APSC to review it. (I have\sent 
aj copy to Ernie Faucatta of the Arkansas Rural Water \ 

Association. Ha has voiced no objection to me). I'll be in 
1 :rial in Crittenden County Wednesday and part of Thursday but 
will check for messages. j 


v GT/ljk 

1 ttachment 





Mr. Bob Shults (w/attachment ) 

Mr. R. D. Randolph (w/attachment) 


/ 
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1 

( ) jlsnrediara sector. 

( ) N’c action required ! 


( ) jDrafX reel/ for Gove mcr 

i / 

j ; ( ) Please see tne^X, 


C ) Reply or act ir. 1 vee'x 

1 | ( ) ' “ila 


( ) Preoare resort 

C ) “or ccrcnier.t 

1 j ( ) Per veer interna tic 

i 



ar-Ajtxs : 


' V 

7 an A d z 


to i>; •> a a till 


she < jc« : 3111 you 7«:ota. 2 e said :ha: he r a 1 a e d ca you o a 
aoraiaf, 3e vasts to uo» 11 the »it 3 Is ja 1 s{ t o stasa. 


lii'ii 7 - - - Sill 


ae 


Guy 


Tat'ii : about this. la uii ::. = : "a a 
i;; 3 < ; frta ■» -3 •• . ' 1 ± SiT.t ittii i 1 ■? 

and Jia SicDougal a :uup.« 31 years Ty^whi 


between y^atTi facte 

lavoised/ $3 3,000 . Tils was pretty cryptic.) 3e seeaed aag 
Soaeoae, X thick he prefers you, aeeds to call Tucker. 


vJ 
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"r “••■“■ 


April 14, 1987 


\ \ 


\ 


The Honorable Bill Clinton 
Governor 
S t^te Capital 
‘.Little Rock, AR 722 01 

Dear Governor Clintor.: 


\ H.B. 1780 by Representatives Mike wliton and WillianK^ 
Walker was vetoed after having passed botfr^ouses with no 
disseht :n^ vote . | _ 1 

'The bill was designed to resolve the problems faced 
by small water and sewer companies that comply easily and 
fully with ERA and State Health Department requirements but 
are not financially able to comply with statutes requiring 
rate regulation by the State Public Service Commission. 

The bill could serve as an excellent model in that it 
offers such a sewer and water company the opportunity for 
substantial rate deregulation ij[ the company is willing to 
limit its rates to no more than 110% of the rate being charged 
by a city of the first class to its own customers. \ \ 

\ \ 

| \ R. D. Randolph, Madison Guaranty Savings & Lofen\ and 

T were all very disappointed that this non-eontrovers i&l bill 
4/as vetoed. If a special session does become necessary, we 
ask that your call include this legislation. If thejj^embefc of 
s. raff Lih n c n aaoefcA4i-*-v.^A>- tias~gny — questions ofdesires 


n 


! / 
II 
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MITCHELL. 'VlLLlAM* Sc LIC 6* lliCKEf* 

Tb4 Honorable B>irT Clinton 
Afcril 24, 19£T" 

£>& r* Two „ • 


/ 


revisions in its ioni we certainly hope Rep. Walker, 


/ Refy. Wilson, R. D. or I will be given an opportunity to \ 
/ respond. 


/ 


\ 1 


;At: rsa 

\ cc\ william Walker 
\ \ Mike Wilson 

\ R. D. Randolph 
Bob Shults v 
\ vXeff Stern 


Very truly yours, ^ j 

MITCHELL, WILLIAMS, SELIG l TJcIkER 

/ •* / / I ! 


/ 


By 


J iim Guy Tucker 


i 


i 
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Cattle 

9 


castle sewer and water corporation 

1801 East 145th S tract 
Little Roc A , AR 72206 


April 27 , 1987 


Hr. Jeffrey B. 3tam 
Ingersoll and Bloc* 

1401 Sixteenth Street, N. W. 

Washington, D. C. 20036 

Re: Cattle Sever and Water Corporation 


Dear Jell: 


Governor Clinton vetoed H.B. 1780. He hae told R. D. 
Randolph and the sponsors that the veto was an error he will 
correct if there is i epecifel legislative session. Such a 
spec ial ssssl or. is generally expected, but not guaranteed. If 
held, it could coaa aa early as June or as lats as Ssptsusr. 

This lsgislation is needed critically for the 
utility. I suggest ve coaplete our contract; execute it; and 
wait to ate if a session develops. Effectiveness of ths 
contract will still dapsnd on snactasnt of ths lsgislation. 


JCT/lj* 


Vsry truly youra, 


CAST 



AND WATER CORP. 


Ji* Guy 


Xsr 


cc: Kr. Bob Shults 

Hr. R. D. F-andolph 
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From 


Sam 




i 


5 u b i * C r Tistrirt reculr.’.cr. lac is la t ion/ J im Guv 

| / R . 0 . Rar.dc Ipr. , Mixe Wilson, 3 1 1 - Walxer 


Tu^ke: 


I have talked to Tucker afccu: the situation . According to Tucker , 
Mad ison_Guarar.zy Savings and loan: purchased the water and sewer 
company) when it purchased the old little Rock Industrial ? a r < fa r e a * 
however, the Si 1 subsequent ly learned! that it could net legally cwr. 
and operate a utility company . Therefore, t.ne company was sold to a 

company) or g>n-^s-*d by ? ^ 3 * - 1 r n «hr n.-.e a* 

this water and sewer utility. The proclem arises from the faot that 
a utility legally subject to regulation by the Public Service ] 
Ccmmissiicn is pronioited from mortgaging utility property without 
permission o f the Puolic Sarvioe Ccour. 1 ss i on . Madison Guar anty ,i£ 
the morxgajyS" holier. Therefore, m Tucxer's opinion, t.ne^rx^rt gage 
is invadid as the utility had net filed for regulation ar.d cotair.ed 
approvail of the mortgage. 


\J 


Bill Walker's interest in this matter apparently arises from the 
fact that this utility company could sell water to the City c: 
Wnghtsvi He at wholesale at a price suss ta.nt iallv less than 
Wrightsville is currently purchasing water frera the City of Little 
Rock. There is also a possibility, although a lesser one according 
to Tucker, that the company cculd extend utility serving into the 
Wrightsville area. \\ 

I \ \\ 

cordiingvto Tucker, if the legislation exempting certain w^ter a.nc 
wer oorap>rvLA-s 


Ac 
sewe 


r.ac: 


_b-*e specia- 


sessionl, litigation will probably be initiated between Madison 
Guaranty and the company owning the utility and that the init^tion 
of litiJgation between those two parties would likely negate the^ 
poss ib iiX i yr uf TTrs auirity cncgrarrthrTg res up«:aLun through erry— sc r t 
of arrangements with the City of Wrightsville. I assume Che 
litigation would result because of the question of the validity of 
the mortgage and the fact that the SiL is now being operated ur.der^ 
the cloTe scrutiny of fSLIC and is no lenger controlled by McDougai, 
et. al. 


DKSN01301 1 
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I nave oel<eu v:;:. Secern Jeans n 
accrcpnace PSC star: wnac ccoic: 
Tu c .< e r/ S a ndc 1 ? n preoiem snort or 
1730 . 1 - it tell Secern nnan I 

cc be c i seme help m resolving 
to me tomorrow or the next day. 
PSC on I wdre-r d .. g e e ^,n a 

the sijtuaticn. 


' o and as «.ec Jems non in revie- 
ws may oe availacle no actress 
nr.e ce regular icn proccsec ny_ 
i.ocugno you wool n oe inolmec'n 
-"is proclem. Secern is no/gen 
I left in wmh Tucker oh ar e i n 
r — P SC — a a d a - inancQ >ccv a 1 a a 


ne 


; n ry 
oacx 


e r 
e 


SIS/jS 



cc: Nancy He 


re i on 


i 
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Me.r.c - Sr.3 11 -d:e: crr.r ar.ies 



(a Ccr.si.der the rcssirility cf a rar.ce cf autrr.arie 
acjusmer.r clauses, which ri. ch r icier eve the cash 
flew cf — ' - sr. al 1 water ccrr.pa.ty, such as a cur chased 



auses . 
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GOVERNOR'S Ui-i-lLi: 



^ ffoyj ~\T&L . j 




DKSN013314 


1639 



1640 



cr iueaci 
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Ton , rt 7 i:i Dr. Sal::aar sal: kep: siieac 75j:eraa7 3 ~ g - 

:»satc: far 70 u , bar :h»lr silesci was ::: :*c:: approval of Jin's 


accusa:la:s . ~ r a ak. 1 7 , chej were caicea abac< a : nuch of wnac be sale 



been a o e h 1 a 3 b u c duplicic/ and : r 1 c ic e r m r :r:o c h e H e a 1 c h Dear. 
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had b e s a . 2 igrsoen: v i t h lie's assess ae:: a - d 7:2 ief aided / a u : / 



result orf- the aeasles ? r a b 1 e a . To 2 ' t laugh! 7 h « 7 uere furious .■ — , The 

! \ 1 / i «-* 
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7 3 u r iisrlic: uauld be to g 1 t e ae 5: loaesst else up -.ere the benefit 
of the doubt were 7 ou put ii teat situatioc. ( 1 1 fact, Z vas pleased 
anec jau did ::te t: 7 0 u r staff's defecse cot lug age as Hascj Icgle 
begaa crc-cltiricg us. I aa oat inljiig a 27 caaparisoc Secveei -'1 = 


hcDougal Aid lisle, hut 7 o u see z-r poiitj. 
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GOVERNOR'S DAILY SCHEDULE 

*:30 (mansion) Breakfast Joint Budget DATE: v,Qncla y , Jan. 13 


•00 
: 15 
: 30 


15 

JO 

:45 


ir JO 
):45 
. :00 
::15 


(may 


1:00 ( cap 1 col ) State of the State Address 



2: JO j _; . (j co/* <^- 



4 ;00 (Conference Room) Reception for 
Legislators 
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GOVERNOR'S DALLY SCHEDULE 

DATE: Monday, Aug. 13 
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